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ADVERTISEMENT. 


THE Proprietors of the New Edition of the State Trials in Twenty-One 
Volumes Royal Octavo , compiled by the late Thomas Bayly Howell , esq., 
and brought down to the year 1783, in presenting to the Public the First 
Volume of The Continuation of that Work, beg leave briefly to state 
the measures which they have felt it their duty to take, in order to supply 
the loss of that gentleman . 

In consequence of the severe illness under which, even from the commence- 
ment of his labours, the late Mr. Howell suffered, the active assistance tf 
a zealous and able coadjutor was rendered indispensably necessary to the 
carrying on of so arduous an undertaking as that in which he was engaged f 
and the progressive decay of his health disabling him for the conduct of 
the Work, the execution of this laborious duty depended chiefly upon the 
exertions of his Son, under whose immediate and exclusive superintendance 
the latter V olumes were given to the Public . 

.From a consideration of these facts, and fully impressed with the im- 
portance that the State Prosecutions of the interesting and eventful era, 
at which the Work is now arrived, should be recorded in such a manrjp t 
as to preserve to the State Trials that high reputation which they now enjoy 
as a Book of legal and historical authority ; the Proprietors felt that they 
could in no way better consult the interests of the Work, and the public 
utility to be derived from itf than by prevailing upon the Gentleman, who 
had so highly contributed to its execution, to superintend its future progress . 

In announcing, therefore, Thb Continuation of the State Trials 
by T. J. Howell, esq., the Proprietors feel confident that the Public will 
participate in their satisfaction at the arrangements which they have been 
enabled to make for its speedy and successful completion. 

London, February, 1817 * 
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STATE TRIALS, 

fyc. fyc. 


568. Proceedings against Charles Bem bridge, Esq. on an Infor- 
mation filed against him, by his Majesty’s Attorney General, 
for a Misdemeanor: 23 & 24 Geobge III. A. d. 1783. 
[Now first published.] 


[Connected with, these proceedings against 

Bembridge, are the following extracts. from 

the Minutes of the Board of Treasury :] 

WHITEHALL Treasury Chambers, January 
14, 1783. Present, Mr. Pitt, chancellor of 
the exchequer ; Mr. Grenville ; Mr. Jackson. 

Bead the auditors state of the final ac- 
ewnpts of the late Henry lord Holland, as 
paymaster-general of the forces, from the 
25th December 1764, to the 94th June 1765; 
and as paymaster of Chelsea Hospital for the 
same period; wherein it appears there is 
a balance due from him of 988,529/. on the 
former account, and that he is in surplusage 
220,531/. 3s. 3 d. on the latter, which leaves a 
balance against him on the whole of 68,008/. 
U. 6 d. duo to the public. 

Write to John Powell, eSq. acting executor 
to the late lord Holland, to desire he will 
immediately pay the said balance into the 
exchequer. 

February 14th, 1783. Present, Mr. Pitt, 
chancellor of the exchequer; Mr. Grenville ; 
Mr. Jackson. 

Bead the letter from the deputies to lord 
Sondes, auditor of the imprests, dated 5th 
mst acquainting their lordships, that since 
their delevering tne state of the late lord Hol- 
k»Ts accompts, on the 30th of November 
b*iQ n which there was a balance due to the 
nown of 68,008 /. 6s. 6d ., which balance was 
to Jby the accountant previous to the 
®wery of the said state to this board, Mr. 
PovtO (the only acting executor) has volun- 
charged fne account with the sura of 
mWtf-lOi. lid., and is discharged of the 
17s. 10d. by producing a re- 
fir m much surcharged on the pay- 


master, whereby the balance at this time 
due to the public from the estate of lord 
Holland is augmented to the sum of 113,961/. 
19t. Id. 

Read a letter from the deputy auditor, dated 
13th instant, transmitting a state of the ad- 
ditions which Tiave been ma d e to the charge 
and discharge of the final accompt erf lord 
Holland, late paymaster-general, together with 
copies of two letters which have passed be- 
tween the auditor and Mr. Powell on the 
subject. 

Head letter from Mr. Powell, dated 11th 
instant, with two indosureB respecting the 
accounts and allowances of Robert Paris 
Taylor, and Peter Taylor, esqrs. deputies to 
lord Holland. 

Direct Mr. Hughes and Mr. Wigglesworth, 
deputy auditors of the imprest; Mr. Powell, 
executor to lord Holland; and Mr. Bembridge, 
of the pay-office, to attend ray lords here on 
Saturday next the 17th* instant. 

15th February, 1783. Present, the earl of 
Shelburne ; Mr. Pitt, chancellor of the exche* 
quer; Mr. Grenville; Mr. Jackson. 

My lords resume the consideration of the 
state of the final accompt of lord Holland, 
late paymaster-general of the forces, delivered 
into the office of the auditor of the imprest 
(lord Sondes) by Mr. Powell (only acting exe«« 
cutor to his lordship), on the 1 1th January, 
1782, and transmitted from thence to this 
board on the 30th of November last, by whiqh 
it appears the balance on the determination 
thereof was 68,008/. 6s. 6d. t in consequence of 
which he received directions to pay the same 
into the exchequer ; and my lords also resume 

* So in the original MS., but I do not find 
that any board was held on the 17th, 

B 
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the consideration of the letter from the depu- 
ties to auditor lord Sondes, dated the 5th of 
this month, acquainting my lords, that since 
the above-mentioned balance was agreed to 
by the accountant, Mr. Powell (the only act- 
ing executor) has voluntarily cliarged himself 
with the sum of 48,7 99t 10s. ltd. and is dis- 
charged of another sum of 2,845/. 17s. 10</. 

Mr. Hughes and Mr. Wigglesworth depu“ 
ties to lord Sondes, attending according to 
order, are called in. 

Read letter from them, dated the 13th inst., 
and a state of the additions made to the charge 
and discharge of lord Holland’s final accompt, 
subsequent to the delivery of it to them on 
11th January, 1772. 

The deputy auditors are asked, whether 
they considered the accompt as closed with 
respect to the charge previous to their trans- 
mitting it to this board ? To which they an- 
swer in the affirmative, and that they cer- 
tainly should not have sent it otherwise. 
They are asked, whether it is usual, after the 
balance of an accompt is agreed between the 
accountant and them, and the sum is marked 
kr pencil, for any addition to be made to the 
Charge? They answer, it is not. 

They are asked, what Occasioned the accompt 
to be returned to Mr. Powell? To which they 
answer, they sent it hick to him some time 
between the 1 1th and 20th December, to have 
two sums, amounting to 1,368/. 9s. 3d. added 
to the charge; which they thought were proper 
to be inserted ; that it was delivered back 
to them on the 4th of last month ; and that 
some time after it was again in their posses- 
sion, they discovered the before-mentioned 
sum of 48,799/. 10$. l id*, was also added to 
the charge without any notice to them. 

They are asked, whether they had any in- 
tercourse with the proper officers at the' pay- 
office, between the time of the accompt being 
delivered to them, and the transmission of it 
to this board ? To which they answer, they 
bad frequent communications with Mr. Bem- 
bridge, the accountant there, from the 10th 
to the 15th of November, or thereabouts, to 
know if there were any other cliarges to come 
into the account; and being told there were 
none, they drew out the pencil balance, con- 
sidering the accompt then as finally closed. 

Mr. Powell attending, according to order, 
is called in. 

Mr. Powell is asked, whether at the time 
lord Holland’s final accompt was delivered 
into the auditor’s office, he was not aware 
that many considerable articles were omitted 
in the charge, whicho ught to have been in- 
serted ? He admits he wcas. 

He is asked, whether any of them were of 
such a nature as to make it at all doubtful 
whether they should be included in the 
charge or not? He admits they were not. 

He is asked, whether he can then assign 
any reason why they were omitted ? He an- 
swered, he did not consider the accompt to 


be finally closed, as some claims of Mr. Robert 
Paris Taylor’s were depending, which might 
make an alteration in it. 

He is asked, whether those claims had any 
kind of connexion with the articles which 
constitute the voluntary charge made by him 
after the accompt was delivered, and the 
pencil balance drawn out? He admits they 
had not. 

He was told repeatedly, that not having 
yet assigned any reason for keeping back 
those articles, my lords expect he will ex- 
plain what his inducement was: he replied, he 
felt himself much embarrassed, as he could 
not give a satisfactory account of that without 
injuring a friend *. and it being urged to him 
as a duty incumbent oil him in his situation 
to state his motives for doing what he must, 
have known to be wrong * he said he wa« 
prevailed with to keep back the charges from 
his regard for Mr. Bembridge, the present ac- 
countant in the pay-office, who was one of 
lord Holland’s deputies. 

Mr. Bembridge, attending according to or- 
der, is called in. 

Mr. Bembridge is asked the same questions 7 
as Mr. Powell was, respecting the omission 
of th6 articles of the voluntary charges, and 
whether any of them were such as to admit a 
doubt of their being proper to be included y 
and he answers to tne same effect as Mr. 
Powell did. 

lie is also asked, whether he can assign 
any reason for the omission of them ? To which 
he answered, he did not consider the accompt. 
as finally closed. 

He is likewise asked, if he was not apprized 
long ago of the several articles before-men- 
tioned ? He admits he was, some years ago. 

He is asked, whether it did not fall pro- 
perly within his duty at the pay-office, to s£e 
that the charge was properly made ? He an- 
swered, it dia; but tliat as Mr. Powell was 
the accountant before him, he had left it to 
him to settle and adjust this accompt. 

He is asked, if that did not occur to him 
to be improper, Mr. Powell being himself 
the person accounting? He answered, it did 
not. 

He was asked, if he could conceive any 
motive which could induce Mr. Powell to 
keep back the articles of the voluntary charge 
He answered, he could not. 

Mr. Hughes and Mr. Wigglesworth are 
again called in. , 

They are acquainted that Mr. Powell and 
Mr. Bembridge, in the course of their exami- 
nations, both declared, they did not consider 
the accompt as finally settled, when the pencil 
balance was agreed between Mr. Colbome, a 
clerk in the pay-office, and Mr. Plasted, a 
clerk under tne deputy auditors; they are 
therefore again asked, whether they under* 
stood it to oe so ? and they repeat, that they 
made frequent applications to Mr. Powell to 
know if any more charges were to be added ; 
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acquainting him in conversation, and writing 
to nim that they were about to send the ac- 
count immediately to the treasury, but he 
transmitted none in consequence thereof. 

They are asked, if they ever knew an in- 
stance of any voluntary charges being added 
after the balance was agreed to, and was 
marked in pencil ? They answer, that they 
do not know of any such instance. They with- 
drew. 

My lords will have this business further 
under their serious consideration, and will in- 
•quire into the circumstances attending the 
mscharee of the sum of 2,84 5/. 17 s. 10 d. 

Let the several parties have notice to at- 
iteod again on Tuesday next. 

February 22d, 1783. — Present Mr. Pitt, 
-chancellor of the exchequer ; Mr. Grenville ; 
Mr. Jackson. 

Mr. Rose communicates to my lords a 
letter he received from Mr. Powell of the 
pay office, on the 16th instant, saying, that 
from the distress of his mind the preceding 
he believes he did not dose his exami- 
nation hilly ; and that he meant to say, the 
reason for keeping back the charges lately 
-entered in lora Holland's accompt was, the 
distress of others, that of lord Holland's 
family, from the debts due from his deputies, 
among whom is Mr. Bembridge, and hopes 
that will be permitted to stand as his answer. 

Mr. Rose also communicates to my lords 
i letter received from Mr. Bembridge on the 
19th instant, desiring their lordships may be 
informed, that he will pay the balance due 
fmm him as one of the deputies of Henry 
lord Holland, deceased, in three weeks at 
farthest. 

My lords being of opinion that it is highly 
proper the paymaster-general should be ac- 
quainted with the whole transaction re- 
specting the keeping back the articles of the 
voluntary charge in the accompts of the late 
lord Holland, which were inserted after the 
balance was agreed, as a matter of veiy 
serious importance both to the present and 
future conduct of that office, direct that the 
minutes of this board, of the 15 th instant, 
and of this day, shall be immediately com- 
municated to tne paymaster-genqral, that he 
may take such measures thereupon, with 
respect to his own office as he shall judge 
expedient and necessary. 

My lords are also pleased to direct a full 
state of the case to be prepared by the soli- 
citor to this board, from the minutes of this 
day, and the 15th instant, and that the same 
be laid before the attorney and solicitor 
general, as soon as possible, for their opinions, 
fa .know whether any, and what further 
paaunliiifni ought to be had in this business. 

* till the 5th March 1783 at a board of Trea- 
«Ba latter was read from Mr. Bembridge 
f ljhe 3rd, representing that he had 
gpl Wnalwro due from Jji m as one of the 


A. D. 1789. [6 

deputies of the late lord Holland, deceased, 
late paymaster of the forces, to Mr. Powell. 

March 6th, 1783. — Present Mr. Pitt, chan- 
cellor of the exchequer; Mr. Grenville; Mr. 
Jackson ; Mr. Eliot. 

Read report of the paymaster-general, dated 
4 th instant, acquainting their lordships, that 
on consideration of the conduct of Mr. 
Powell and Mr. Bembridge with respect tpthe 
keeping back the articles of a voluntary 
charge in the accompts of the late lord 
Holland, he had thought it his duty to dismiss 
the former from his office of carrier of the 
pay-office, and the latter from his offices of 
accountant in the pay-office, and deputy-pay- 
master at Quebec, to the last of whicn i| 
appears to him unnecessary to appoint a suc- 
cessor, also informing their loraships that 
Mr. Powell still holds'the offices of secretary 
and register of Chelsea-hospital, and joint 
agent to the invalids, under commissions 
signed by his majesty. 

My lords are of opinion his majesty's plea- 
sure should be taken respecting the two 
offices held by Mr. Powell, and direct a copy 
of the minutes of their examination, &c. to 
be transmitted tp lord Sydney, as the said 
appointments originate with., the secretary of 
state for the home department . 

Read letter from Mr. Bembridge, dated 5th 
instant, transmitting a declaration from Mr. 
John Colborne, assistant clerk in the pay- 
office, that when he delivered the account of 
the late lord Holland at the auditors office, 
previous to the late voluntary charge being 
inserted, he considered it as an open account 
agreeable to the constant practice with tnlf 
office ; and that if the last inserted voluntary 
charges had been omitted, and the account 
closed without them, it does not appear to 
him in what manner any one could have 
been advantaged by it, except the heirs of 
lord Holland. 

Transmit a copy thereof to the paymaster- 
general. 

[By statute 21, Geo. 3, c. 48, after reciting 
int. at . that the commissioners appointed 
under stat. 20, s. 3, c. 54, to examine, &c. 
the public accounts of the kingdom, &c. had 
reported int . al . that the sum of two hundred 
fifty-six thousand four hundred fifty-six 
pounds two shillings and four pence was 
regaining in the hands of John Powell, esq. 
the only acting executor of the late right 
honourable lord Holland, deceased, late pay- 
master-general of his majesty's forces — It 
was enacted (s. 2), that on or before the 
twenty-fourth day of October, in the year of 
our Lord one thousand seven hundred and 
eighty-one, the said sum of two hundred fifty- 
six thousand four hundred fifty-six pounds 
two shillings and four pence, remaining in 
the hands of the said John Powell, the 
only acting executor of the said late right 
honourable Henry lord Holland, deceased, or 
so much thereof as should then remain in 
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his hands unapplied to the services, charges, 
and demands to which the same was liable, 
should be paid into his majesty’s exchequer, 
at Westminster, and be applied to such ser- 
vices as should then have been voted by the 
Commons of Great Britain in the then pre- 
sent session of parliament ; and Powell was 
thereby directed and required to pay the 
same accordingly.] 

March 18th, 1783, at a board of treasury 
—Present, Mr. Pitt; Mr. Jackson; Mr. 
Eliot. 

My lords having directed inquiry to be 
made, whether the balances due nrotn ac- 
countants recited in the act of the 21st of 
his present majesty have been paid into the 
exchequer as was directed by the said act, 
find that the state of them is as follows : — 

Then follows an enumeration of several 
items, among which is this — 

Imprest monies repaid by the hands of J. 

Powell , executor of lord Holland. 

Balance in the hands of the ao- X. u d. 

conn tints according to the act 256.456 2 4 

Money paid into the exchequer - 232,515 4 8 

Payments into the exchequer less 

than the sums in the act - - - - 23,940 17 8 

Transmit the list to the solicitor with the 
names of the agents or representatives, and 
direct him to call upon them immediately to 
pay the remainder of the balances on pain of 
process being issued against them, without 
any delay, apprizing him that the sum due 
from Mr. Powell turns out to be much more 
than above stated. 

Head the opinion of the attorney and soli- 
citor general on the case laid before them, 
respecting the conduct of Mr. Powell and 
Mr. Bemoridge in keeping back the articles 
of charge which they nave lately inserted in 
lord Holland’s accompts, and also on the pro- ■ 
priety of admitting tne voucher produced by 1 
Mr. Powell in discharge of the sum of 
3,845/. 17f. 10 d. 

Transmit copies thereof to lord Sydney and 
the secretary at war. Acquaint the auditor 
of the imprests that he must not allow the 
voucher for 2,84 5/. 17s. 10 d. in the final 
accompt of lord Holland, till further evidence 
is produced of its authenticity, and direct the 
solicitor to proceed in the manner recom- 
mended by the attorney and solicitor general. 

[The following is the Case laid before the 
attorney and solicitor general, with their 
opinion thereon.] 

Case. 

By an act passed in the 20th year of his 
present majesty, cap. 54, intituled, “ An act 
for appointing and enabling commissioners to 
examine, take, and state tne public accounts 
of the kingdom, and to report what balances 
are in the hands of accountants ; it is, among 
* other things, enacted, that it shall and may 


be lawful to and for the commissioners than, 
by appointed, or any three of them, and they 
are thereby empowered, authorized, and ve- 

a uired to examine upon oath (which -oath 
ley or any three of them are thereby autho- 
rized to administer) among others, the pay- 
master-general and deputy-paymasters of his 
majesty’s army, and all other the officers in 
the office of the said paymaster. All which 
officers and persons are thereby directed and 
required punctually to attend the said com- 
missioners at such time or place as they or 
any three or more of them shall appoint; and 
also to observe and execute such orders and 
directions as the said commissioners or any 
three or more of them shall make or give for 
the purposes before mentioned.” 

Under the authority of this act the commis- 
sioners on the 27th September 1780 issued 
their precept to John Powell, esq. cashier to 
the paymaster-general of the forces, and only 
acting executor of the last will and testament 
of Henry lord Holland deceased, late pay- 
master of his majesty’s forces, directing him 
to make up an account of the receipts and 
payments of the said Henry lord Holland as 
paymaster, and to state the balance of cash 
then remaining in his hands due to the public 
upon the account aforesaid. 

On the 20th February 1781, Mr. Powell 
attended the commissioners, in obedience to 
their summons issued for that purpose, and 
was examined upon oath respecting the said 
account, and the nature of his office, and again 
examined on the 26th February, and the 9thw 
12th, 15th, 19th, and 28th March 1781, and 
his examination reduced into writing, wherein 
he swears that he is the only acting executor 
of Henry lord Holland, late paymaster-gene- 
ral of the forces. That the sum of 256,456/. 
2 s. 4 d. mentioned in his return to the precept 
of the board issued upon the 97th of Septem- 
ber last, was, to the best of his knowledge, 
the whole balance then remaining upon the 
account of the said Henry lord Holland as 
paymaster-general of the forces. That lord 
Holland’s accounts ended on the 24th June, 
1765, and his final account was delivered into 
the office of the auditor of the imprest on the 
11th January 1772. 

The accounts certainly were delivered into 
the auditors office as early as Mr. Powell has 
sworn ; but the same did not come in course 
of examination until long afterwards ; but an 
act having passed in the 21st year of his ma- 
jesty’s reign, directing the several accountants, 
'whose balances were reported by the commis- 
sioners, to pay in the same ; Mr. Powell, in 
part compliance with the directions of the 
said act, paid into the exchequer two several 
sums, amounting together to 232,615/. 4s. 8 </., 
whereby the balance sworn to by Mr. Powell, 
and reported by the commissioners, was re- 
duced to the sum of 23,940 /. 17s. 8 d. 

In the mean time the auditor proceeded in 
the examination of the account, aqd by the 
end of November last completed the same, 
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gaddxudkabalfliHre’with like approbation of 
Mr. Powell, when it appeared mat instead of 
IT#. 84. the Mtance amounted to 
tibflM. 6s. 64., and Mr. Powell having agreed 
to sno b Win ce, the same waft wrote m pencil 
m the margin, as is usual in the office, and a 
state thereof delivered into the treasury, ac- 
companied with a letter dated the 50th No- 
vember, from the deputy auditors to the se- 
cretary of the treasury, wherein they state, 
tint tad Holland's final account was ready, 
and might be declared immediately, if the 
book of account was closed and attested by 
Mr. Powell, which they had earnestly urged 
him to do, and with which he had not tnen 
complied. 

It was natural to have expected that the 
balance of the account delivered in to the au- 
ditors should have corresponded with the 
balance sworn to by Mr. Powell, especially as 
the deputy auditors have not disallowed any 
material articles in the accounts ; and though 
it has turned out otherwise, no farther notice 
was taken than calling on Mr. Powell to come 
tod sign the account and swear to it, as he 
bad agreed to the balance. 

There being two articles, amounting toge- 
ther to the sum of 1,968/. 9s. 34., with which 
Mr. Powell admitted he ought to be charged, 
and which were taken into that account at 
the time of striking the balance, the book of 
account was given” back to Mr. Powell, in 
orfer to have those two articles inserted 
therein at the end, so as that the same might 
justify the balance stated to the treasury. 

Mr. Powell being repeatedly pressed to 
finish hb account, and pay in the balance, 
never objected to any miscalculation therein, 
but evaded it by a suggestion of a dispute be- 
tween him and one Mr. Robert Paris Taylor, 
a deputy-paymaster under lord Holland, and 
accordingly on the 29rd of December 1782, he 
wrote to the deputy auditors as follows : 

u From the memorials presented to the 
lords of the treasury by Robert Paris Taylor, 
esq. late a deputy-paymaster in Germany, 
setting forth, as I understand, reasons why 
the surcharges on his account, to the amount 
of 18,054/. ids. 10} 4. should not have been 
made, and requesting to have the same taken 
•fi,one of whose memorials (as you know) 
has been referred to the auditors of the im- 
prests for their opinion, who have made so 
judicious and equitable a report thereon as 

r \ me great reason to expect that the said 
Paris Taylor will obtain relief from the 
tads of the treasury, and I do hope it will 
give strength to his claims when their lord- 
ships consider that he voluntarily charged 
himself in his accounts with a profit to the 
public of upwards of 73,000/. For this rea- 
son, together with the opinion of Mr. Wood 
hmtse, attorney tb the estate of the late 
Henry lord Holland fas signified by me in a 
httt i da t ed the 18th of last month, copy of 
mhseb I now inclose), will, I am persuaded, 
be Modeled by you as a very sufficient 


reason for my not at present striking the 
balance.” * 

The following is the letter above referred 
to. 

“ Dear Sir; When the demands of the 
public upon lord Holland's estate respecting 
the agency of the late Mr. Peter Taylor and 
Mr. Paris Taylor, his lordships deputies were 
first under consideration of the lord chan- 
cellor, it appeared that large sums were due 
from them respectively (as it was then sup- 
posed) absolutely and ultimately settled and 
ascertained by the auditors of the imprests, 
and upon that opinion and authority I ap- 
plied for and expected to obtain satisfaction 
out of the assetts of Mr. Peter Taylor in the 
hands of the executors under the direction and 
control of the court of Chancery — but Paris 
Taylor having so far succeeded under a me- 
morial presented to the lords of the Treasury 
as to obtain a report of the auditors in his 
favour touching divers sums by him claimed 
and not allowed, and having a second memo- 
rial to their lordships still depending, whereby 
further deductions or allowances are prayed, 
the lord chancellor referred it to a master to 
examine and certify how the demand stands, 
who does not think himself competent to 
make his report till the event of the auditors 
report and the petition to the lords of the 
Treasury is known by a full and clear deci- 
sion upon those two points ; you will therefore 
be pleased to object to a declaration of lord 
Holland's accounts till these matters are 
brought to a conclusion, for if Mr. Paris 
Taylor obtains any abatement, the claim upon 
you (as his lordship’s executor) will be so 
much reduced, and in my apprehension create 
an embarrassment, instead of accelerating the 
completion of his lordship’s concerns with the 

The public having nothing to do with the 
dispute between lord Holland's executor and 
his sub-accountant, the lords of the Treasury 
on the 24th of January, sent positive direo 
tions to Mr. Powell to pay in tne balance of 
68,008/. 6i. 6d. which was agreed on between, 
him and the auditors as aforesaid, which Mr. 
Powell again endeavoured to evade by send- 
ing a copy of Mr. Woodhouse’s letter and like- 
wise of nis own to the auditor, to the secre- 
tary of the treasury desiring him to lay the 
same before their lordships by way of excuse 
for not complying with their orders. 

Sometime before, to wit, about the 4th of 
January, Mr. Powell returned his account to 
the auditors, who, concluding that nothing 
more was added thereto than the two articles 
agreed upon between them, and which of 
course would not vary the balance, laid the 
same aside without looking thereat, but, some- 
time after, having occasion to look into the 
same, they were surprised to find that Mr. 
Powell had on a blank leaf immediately fol- 
lowing the charge side of his account, intro- 
duced a variety of sums to the amount of 
48,799/. 10*. 114., as well as the two articles 
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agreed to be added as aforesaid, which were 
set down after the other, and had added to 
the discharge side of his account a payment 
by Mr. Paris Taylor of 2,845/. 175. 10rf., which 
will be observed upop hereafter. 

The case being so very extraordinary, they 
acquainted their principal (lord Sondes) there- 
with, who wrote to Mr. Powell that he would 
immediately inform him whether he had any 
further additions to make to the charge or 
discharge of the final account of the late lord 
Holland ; to which he received for answer, 
that he had that day sent his clerk to insert S 
articles, amounting together to the sum of 
774/. 75. Sc/., to the credit of the public, and 
assured his lordship that, to the best of his 
knowledge, those were the only outstanding 
ones, ana that no further addition would be 
made either to the debtor or creditor side of 
the account. By which additions, instead of 
there being only abalance of 23,940/. 17f. 8 <L, 
there is now a balance remaining in his 
hands, after giving him credit for the sum of 
2,845/. 175. 10</., said to have been paid by 
Mr. Taylor, the sum of 114,736/. 6m. 10 d. 

The deputy auditors, as soon as they had 
observed the additions to the account, imme- 
diately apprized the lords of the treasury 
thereof, who thereupon gave orffcrs that Mr. 
Hughes and Mr. Wigglesworth, the deputy 
auditors, and likewise Mr. Powell and Mr. 
Bembridge, the accountant at the pay-office, to 
attend them ; and they attending on the 15th 
of February last accordingly, the deputy 
auditors were called in, and were asked, whe- 
ther they considered the account as closed, 
with respect to the charge, previous to their 
transmitting it to that board? To which they 
answered in the affirmative. 

They were then asked, what occasioned the 
account to be returned to Mr. Powell? To 
which they answered, they sent it back to him 
sometime between the 1 1th and 20th of De- 
cember, to have two sums, amounting to 
1,368/. 9s. 3d. added to the charge, which they 
thought were proper to be inserted. That it 
was delivered back to them on the 4th of 
January, and that sometime after it was again 
in their possession, they discovered the be- 
fore-mentioned sums, amounting together to 
48,799/. 1015. 11c/., were also added to the 
charge without notice to them. 

They were asked, whether they had any 
intercourse with the proper officers at the pay- 
office between the time of the aecount being 
delivered to them, and the transmission of it 
to that board ? To which they answered, they 
had frequent communication with Mr. Bem- 
bridge, tne accountant there, from the 10th to 
the 15 th of November, or thereabouts, to 
know if there were any other charges to come 
into the account, and being told there were 
none ; they drew out the pencil balance, con- 
sidering the account then as finally closed. 

Mr. Powell was then called in, and being 
asked whether at the time that lord Holland’s 
final account was delivered in at the auditors 

t 


office, he was not aware that many consi- 
derable articles were omitted in the charge 
which ought to have been inserted ? . He ad- 
mitted he was. 

He was asked, whether any of them were of 
such a nature as to make it at all doubtful 
whether they should be included in the 
charge or not ? He admitted they were not. 

He was then asked, whether he could 
assign any reason why they were omitted? 
He answered, he did not consider the account 
to be finally closed, as some claims of Mr. 
Paris Taylor’s were depending, which might 
make an alteration in it. 

He was asked, whether those claims had 
any kind of connexion with the articles which 
constituted the voluntary charge made by him 
after the account was delivered, and the pencil 
balance drawn out? He admitted they had not. 

He was then told repeatedly, that not 
having yet assigned any reason for keeping 
back those articles, their lordships experted 
he would explain what his inducement was. 
He replied, he felt himself much embarrassed, 
as he could not give a satisfactory account of 
that without injuring a friend; and it being 
urged to him as a duty incumbent upon him 
in nis situation to state his motives tor doing 
what he must have known to be wrong, he 
said he was prevailed with to keep back the 
charges from his regard for Mr. Bembridge, 
the present accountant in the pay-office, who 
was one of lord Holland’s deputy paymasters. 

Mr. Bembridge was then called in and asked 
the same questions as Mr. Powell, .respecting 
the omission of the articles of the voluntary 
charge, and whether any of them were such as 
to admit a doubt of their being proper to be 
included? and he answered to the same effect 
as Mr. Powell did. 

He was asked, whether he could assign any 
reason for the omission of them ? To which 
he answered, he did not consider the account 
to be finally closed. 

He was asked, whether he was not long ago 
apprized of the several articles before-men- 
tioned ? He admitted that he was some years 
ago. 

He was asked, whether it did not fall pro- 
perly within his duty at the pay-office to see 
that the charge was properly made ? He an- 
swered, it did, but as Mr. Powell was the 
accountant before him, he had left it to him to 
settle and adjust this account. 

He was asked, if it did not occur to him to 
be improper, being himself the person account- 
ing ? To which he answered that it did not. 

lie was then asked, if he could conceive 
any motive which could induce Mr. Powell to 
keep back the articles of the voluntary charge ? 
He answered, he could not. 

The deputy auditors were then called in 
and acquainted, that Mr. Powell and Mr. 
Bembridge in the course of their examination, 
both declared that they did not consider the 
account as finally closed when the pencil 
balance was agreed between Mr. Coiebome, a 
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derk to Mr. Powell, and Mr. Plastead, a clerk 
under the deputy auditors. They were there- 
fore again asked, whether they understood it 
to be so? and they repeated, that they made 
frequent applications to Mr. Powell, to know 
whether there were any more charges to be 
added, acquainting him in conversation, and 
writing to him, that they were about to send 
die account immediately to the treasury, and 
that he transmitted none in consequence 
thereof. They were then asked, if they ever 
knew an instance of any voluntary charge 
being added after the balance was agreed and 
marked in pencil ? They answered, that they 
knew of no such instance. 

The next day after the foregoing examina- 
tion, Mr. Powell wrote to the secretary of the 
treasury the following letter : — 

Sir; From the distress of my mind yester- 
day, I believe 1 did not close my examination 
hi fly what 1 meant to say, and hope will be 
vennitted to stand thus: The reason for 
keeping back the charges late entered into 
lord Holland’s account was the distresses of 
others, that of lord Holland’s family from the 
debts due from his deputies, among them is 
Mr. Bern bridge. This information I pray you 
will take the earliest opportunity to lay before 
their lordships, which will very much oblige, 
Sir, dec. 

And two days after, Mr. Bembridge likewise 
wrote to the secretary of the treasury, desiring 
that he would acquaint their lordships, that 
he would in three weeks at farthest pay the 
balance due from him as one of the deputy 
paymasters. 

Thus stands the state of facts respecting 
Mr. Powell’s voluntary charges on himself, 
without the privity of the auditors, after the 
balance was struck. In respect to the article 
added by him to his discharge after the balance 
was struck, it is as follows : — 

Paid by Robert Paris Taylor, esq. to Philip 
Frankell for forage, delivered by him to gen. 
Elliott’s light dragoons, being part of the sum 
of 12,052/. 13*. ] 0{d.- surcharged upon this 
account, pursuant to his Majesty’s warrant of 
18th of June, 1760,-2,84 5/. 17*. lOd. 

Upon this article it is necessary to observe, 
that Mr. Paris Taylor, who was deputy pay- 
master under lord Holland, and of course a 
suivaccountant, in his account delivered in to 
the auditor bad included the above article. 

The auditor, in whose office such account 
wtl left, upon examining the same on the 12th 
of August 1777, sent among others the follow- 
mgquery to Mr. Pans Taylor. Sir James 
Cockoum's warrant to Philip Frankell for 
30^593gd*. 8if. is not indorsed. 

ineonsequence thereof Mr. Paris Taylor, on 
thalSth of October 1777, sent die following 
Mwer : “ Sir James Cockbum delivered to 
Mi Taylor this warrant payable to Philip 
Mdoatt, to repay an advance made by Peter 
enable the said Philip Frankell to 
Mops with forage, and the said 
Mt'Vaglgr ranitted the value to Peter 


Taylor. Mr. Frankell has been dead several 
years, which is the reason the warrant cannot 
be indorsed. 

On the 22nd of December, 1782, Mr. Harris, 
the deputy auditor in the office where Mr. 
Paris laylor’s accounts were deposited, deli- 
vered over to lord Sondes’s deputy, by way of 
voucher to the above article, the aforesaid 
warrant accompanied with the two following 
receipts. 

First Receipt 

Received the 29th April, 1763, of Paris 
Taylor, esq. and for account of Philip Frankell, 
5,827 d. 3 Is., being the amount of sir James 
Cockburn’s warrant to Philip Frankell. Dated 
Hanover, 6th day of April 1763. 

Keilman. 

Second Receipt. 

30,598 „ 3. 

Received from the right hon. Henry Fox, 
P. G. of H. B. M. forces, the sum of 30,593gds. 
7 ft. 14 d. H. Currency, May, 1763. 

30,593 „ 7 „ 14 H. C. Philip FnANKEtL- 

Upon the foregoing the deputy auditors 
have made the following observations 

The rejection of the first receipt does not re- 
quire a moment’s consideration ; it is dated the 
24th of April, 1763, quotes the warrant it is 
given in discharge of, as bearing date the 6th 
of April, 1763. Sir James Cockburn’s warrant 
to Philip Frankell is dated 26th February, 
1763. In other respects this receipt is not 
admissible as a discharge to Philip Frankell’s 
warrant. 

The second receipt demands serious consi- 
deration ; it is exhibited to the auditors live 
years after Mr. Taylor’s answer to the queries 
sent him. wherein he says, Mr. Frankell has 
been dead several years. That such a length of 
time should have been suffered to elapse, and a 
document existing of sufficient consequence 
to relieve the accountant of a surcliarge on 
him of 2,845/. 17s. lOd. is rather mysterious. 

The attorney and solicitor-general are de- 
sired to give their opinion, whether any and 
what further proceedings ought to be had in 
this matter against Mr. Powell and Mr. Bem- 
bridge or either of them ? 

Opinion. 

We are of opinion that an information 
should be filed in the name of the attorney- 
general against Mr. Powell for a gross neg- 
lect of duty, and that a like information 
should be bled against Bembridge for the 
same offence in wilfully and corruptly con- 
cealing the articles of charge against lord 
Holland, which it was their duty, as officers 
of the public, to have’stated to the auditors 
or other persons lawfully authorized to pro- 
ceed upon the same. 

We are likewise of opinion that the oath 
taken by Powell is, under the circumstances 
of this case, a sufficient foundation for an in- 
dictment for perjury; but doubts being enter* 
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tamed whether taking a false oath, although 
administered by lawful authority, unless the 
same be in a judicial proceeding, is peijury 
at the common law,* we do not think it pru- 
dent at present, to advise that mode of prose- 
cution. We think it, however, highly neces- 
sary that an information by English Bill 
should be immediately filed in order to un- 
ravel this dark transaction. 

Whether, under the circumstances of the 
case, you would advise the lords of the trea- 
sury to order the auditor to allow the article 
of 2,845/. 17*. lOd. added to the discharge. ? 

Opinion. 

The facts here stated, bring so much suspi- 
cion on the authenticity of the second receipt, 
that we cannot by any means advise the lords 
of the treasury to direct the auditor to allow 
this article till the matter shall be fully 
cleared up. Ll. Kenyon. 

14fA March , 1783. R. P. Abden. 

[An Information was accordingly filed by 
his majesty’s attorney-general against Mr. 
Bembndge, in Trinity Term, 1783. It is as 
follows : j 

Trinity Term, 23d Geo. 3rd. 

Middlesex > Be it remembered, that J&mes 

to wit . % Wallace, esq., attorney-general 
of our lord the now long, who, for our said 
lord the king, in this behalf, prosecuteth in his 
own proper person, cometn here into the 
Court* of our said lord the king before the 
king himself, at Westminster, in the said 
county of Middlesex, on Wednesday next after 
fifteen days from the feast day of Easter, in 
this same term, and giveth the Court here to 
understand and be informed, that Henry Fox, 
esq., now deceased, in his life time, to wit, 
on the 26th day of July, in the year of our 
Lord 1757, and from thence until the demise 
of the lord' George the second, late king of 
Great Britain, £c. was receiver and pay- 
master-general of and for his said late ma- 
jesty’s guards, garrisons, and land forces, as 
well within Great Britain as without, those 
employed by his said late majesty for his 
service in Ireland, his marine regiments and 
such regiments or forces as were under the 
care ana direction of his said late majesty's 
commissioners of his admiralty, for the time 
being executed, that is to say, at Westminster 
in the said county of Middlesex, and that 
afterwards, to wit, on the 16th day of April, 
in the third year of the reign of our lord the 
now king at Westminster aforesaid, in the 
said county of Middlesex, the said Henry Fox, 
became lord Holland, baron of Foxley, in die 
county of Wilts ; and that the said Henry 
Fox, from the demise of his said late majesty, 
until he became lord Holland, and afterwards, 
for a long time, to wit, until the 11th day of 


* See Blackst. Comm., book 4, ch. 10. 

§.16, 


June in the 5th year of the reign of our said 
lord the now king, was receiver, and pay- 
master-general o£ and for the guards, garri- 
sons, and land forces of our said present sove- 
reign lord the king, as well within Great 
Britain, as without, those employed by our 
said present sovereign lord the king, for his 
service in Ireland, his marine regiments, and 
such regiments or forces as were under the 
cafe ana direction of his present majesty's 
commissioners of his admiralty for the time 
being excepted, that is to say, at Westminster 
aforesaid, in the said county of Middlesex ; 
and the said attorney-general of our said pre- 
sent sovereign lord the king, for our said 
present sovereign lord the king, giveth the 
Court here further to understand and be in- 
formed, that during the time that the said 
Henry Fox was receiver and paymaster- 
general of and for his said late majesty’s, 
guards, garrisons, and land forces as afore- 
said, divers sums of money were from time to 
time received, and also divers sums of money 
were from time to time paid by the said 
Henry Fox as such receiver-general and pay- 
master-general, that is to say, at Westminster 
aforesaid, in the said county of Middlesex ; 
and also, that during the time the said Henry 
Fox. as well before as after he became lord 
Holland, was receiver and paymaster-general 
of, and for the guards, garrisons, and land forces 
of our said present sovereign lord the king, as 
aforesaid, divers sums of money were from 
time to time received, and also divers sums of 
money were from time to. time paid by the' 
said Henry lord Holland as such receiver and 
paymaster-general, to wit, at Westminster 
aforesaid, in the said county of Middlesex ; 
and the said attomey-gesieral of our said lord 
the king, for our saia lord the king, giveth 
the Court here further to understand and be 
informed that afterwards, to wit, on the 12th 
day of June, in the fifth year of the reign, 
of our said present sovereign lord the king, at 
Westminster, aforesaid, the said Henry lord 
Holland went out of the said office mid 
place of receiver and paymaster-general of the 
guards, garrisons, and land forces of our said 
present sovereign lord the king, and was 
then and there succeeded therein by Charles 
Townshend, esq., to wit,atWestminster afore- 
said ; and that the said Charles Townshend 
afterwards, to wit, on the 21st day of August 
in the 6th year of the reign of our said lord the 
present king, at Westminster aforesaid, in the 
said county of Middlesex, went out of the 
said office and place of receiver and pay- 
master-general, and was then and there suc- 
ceeded therein, by Frederick North esq., com- 
monly called lorn North, and George Cooke, 
esq.; and that the said lord North, afterwards, 
to wit, on the Oth day of December, in the 
8th year of the reign or our said present sove- 
reign lord the king, went out of the said office, 
ana thereupon the said George Cooke, and 
Thomas Townshend, the younger esq., became 
receivers and paymastars^enerai.ot and for 
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gurstid 

p raa m * sovereign lord the king, except as 
wreeatf* to wit, at Westminster aforesaid, 
in the retd county of Middlesex ; and the 
Mid attorney-general of our said present sove- 
reign lord the king, for our said present sove- 
reign lord the king, giveth the Court here 
father to understand, and be informed, that 
the Mid George Cooke, end Thos. Townshend, 
afterwards, to wk, on the 17th day of June, 
in the said 8th year of the reign of our said 
present sovereign lord the king, at West- 
minster aforesaid, in the said county of Mid- 
laex, -went out of the said office and place of 
receiver, and paymaster-general as aforesaid ; 
nod were then and there succeeded therein, 
by Bichard Rigby, esq. And the said attor- 
ney-gmeral of our said present sovereign lord 
the king, for our said present sovereign lord 
the king, giveth the Court here further to 
understand and he informed, that the said 
Richard Rigby afterwards, to wit, on the 10th 
day of April, in the sand year of the reign 
of our said presept sovereign lord the king, 
at Westminster, aforesaid, wept out of the 
fad place and office of receiver, and pay- 
master-general as aforesaid, and was suc- 
ceeded therein, by Edmund Burke, esq. ; and 
Abe said attorney-general, of our said present 
sovereign lord the king, for our said present 
sovereign lord the king, giveth the Court here 
fiather to understand, and be informed, that 
She said Edmund Burke afterwards, to wit, 
on the first day of August, in the Sfind year 
aforesaid, at Westminster, aforesaid, in the 
said county of Middlesex, went out of tlie 
said place, and office, and was then and 
4bere succeeded therein, by Isaac Barrfe, esq., 
who was and continued in the said place and 
office for divers, to wit, eight months then 
JKPIt following, to wit, at Westminster afore- 
said, m the said county of Middlesex ; and 
tbeaaid attorney-general of our said present 
sowereign lord the king, for our said present 
sovereign lord the king, giveth the court here 
further to understand and be informed, that 
the place and employment of accountant in 
Ahe said office and place of receiver, and pay- 
jMster-geoeral of and for the guards, gar- 
risons, and land forces aforesaid, during all 
the tune herein-beforementioned, was a 
.place and employment of great public trust 
and confidenc e , touching the making up the 
accounts of the receiver and paymaster- 
goneval of and for the guards, garrisons, and 
Jpnd forces aforesaid, and the adjusting and 
n e tt l in g the same with the auditor of the 
imprest, to wit, at Westminster, aforesaid, in 
Abe said county of Middlesex ; and the said 
attorney-genera), of our skkl present sove- 
reign lord the king, for our said present sove- 
reign lord the king, giveth the court here, 
•farther to understand and he informed, that 
the accounts of the said Henry lord Hol- 
Jand* as receiver and paymaster-general of 
aad.for the guards, garrisons, and land forces, 
as wall of bis jam late majesty as of our 
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present sovereign lord the king, as aforesaid, 
had pot at the time the said Henry lord Hol- 
land went out of the said office and place of 
receiver and paymaster-general of and for 
the guards, garrisons, and land forces, of our 
said present sovereign lord the king, been 
made up and delivered to the auditors of the 
imprest, or either of them, in order to be ad- 
justed and settled according to the ancient 
Course of the exchequer ; and the said attorney- 
general of our said present sovereign lord the 
king, for our said present sovereign lord the 
king giveth the Court here further to under* 
stand, and be informed, that afterwards, to 
wit, on the 11th day of January, in the 19th 
year of the reign of our said present sovereign 
lord the king At Westminster aforesaid, in 
the said coyuty of Middlesex, the accounts 
of the sakl Henry lord Holland, as receiver 
and pay master-general of and for the guards, 
garrisons, and land forces, as aforesaid, as 
well of his said late majesty as of our pre- 
rent sovereign lord the king, were made up 
by John Powell, esq., then and there being 
accountant in the said office of receiver ana 
paymaster-general, of and for the guards, 
garrisons, and land forces of our said pre- 
sent sovereign lord the king as aforesaid, 
and that the said accounts so made up by 
the said John Powell, as accountant, as afore- 
said, were afterwards, to wit, on the same 
day and year last aforesaid, at Westmini- 
ster aforesaid, in the said county of Middle- 
sex, delivered to the auditors of the imprest, 
that is fo say, part of the said accounts^ to 
William Aislabie, esq. then and there being 
one of the auditors or the imprest, and the 
retinue thereof, including the final account 
of the said Henry lord Holland to Lewis loed 
Sondes, then and there being the other audi- 
tor of the imprest, in order to be adjusted, 
settled, and passed according to the ancient 
course of the exchequer: which said accounts, 
for the convenience of keeping the accounts 
of the. office and place of receiver and pay- 
master-general, as aforesaid, were made to 
commence the 95th day of June, in the year 
pf our lord 1757, before the said Henry lord 
Holland came into the said office and place 
of receiver and paymaster-general of and for 
the guards, garrisons, and land forces, of hip 
said late majesty, as aforesaid, and to end the 
f 4th day of June, in the 5th year of the reign, 
of our said present sovereign lord the king, 
after the said Henry lord Holland went ou& 
of thf said office and place of receiver and 
paymaster-general, of the said guards, gar* 
risons, and laud forces, of our said presep* 
sovereign lord the king, as aforesaid, to wit, 
at Westminster aforesaid, in the said county 
of Middlesex ; and the said attorney-general 
of our said present sovereign lord the king, 
for our said present sovereign lord the kins, 
giveth the Court, here further to understand, 
and be informed, that divers sums of money 
ought to have been inserted in the sa id ac- 
counts of the said Henry lord Holland, so 
C 
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• delivered in to the said auditors, os aforesaid, 
as charges upon the said Henry lord Holland, 
that is to say, the several sums of 843/. 19*. 
9d. — 446/. 5*. — 158/. 9*. 7rf.— 1,566/. 14*.—- 
4,000/.— 1,705/. 15*. lOd. — 918/. 0*. lid.— 
and S86/. 19*. 8 </., received by one Abraham 
Mortier; and 384/. 16*., received by one 
Thomas Saul ; and the sum of 687/. 8*. 8d., 
received by one Robert Porter; and the 
several sums of 1019/. 10*. Od.— 956/. 1*. 8d. 
•1-396/. 13*. 7d.— 1,000/.— 400/.— 500/. and 
£,187/. 6* l|d., received by one Thomas 
Barrow ; and the sum of 8,333/. 6*. 8d., re- 
ceived by one John Luke Nicoll ; and the sum 
of 100/., received by one Wrigbtsoa, 

which said several sums of money received 
by the said Abraham Mortier, Thomas Saul, 
Robert Porter, Thomas Barrow, John Luke 
NicolJ, and Wrightson were received 

.. by them under the authority, and for the use 
of the said Henry lord Holland, as receiver 
and paymaster-general of and for the guards, 
garrisons, and land forces aforesaid, that is to 
say, part of thlp said sums under the autho- 
rity, and for the use of the said Henry lord 
.Holland, as receiver and paymaster-general 
of the guards, garrisons, and land forces, of 
. his said late majesty, and the residue thereof, 
under the authority and for the use of the 
-said Henry lord Holland, as receiver and 
paymaster-general of the guards, garrisons, 
ana land forces, of his present majesty ; and 
the sum of 6,854/. 7*. 6}d. retained by the 
said Henry lord Holland, as receiver and 
paymaster-general of the guards, garrisons, 
and land forces aforesaid, hy the hands of 
h!s deputy, for provisions delivered to the 
forces at Quebec, in north America; and 
the sum of 4,879/. 9*. 9d., retained by the 
said Henry lord Holland, by the hands of his 
deputy* for provisions delivered to the forces 
ut New York, in north America; and the sum 
#f 1,808/. 3*. 11 id., retained by the said 
Henry lord Holland, as receiver and pay- 
master-general of and for the guards, gar- 
risons, and land forces aforesaid, by the hands 
of his deputy, for provisions delivered to the 
forces at Nova Scotia, in North America ; and 
the sum of 1,761/. 1*. 8 d. retained by the 
said Henry lord Holland, as receiver and 
paymaster-general of and for the guards, 
garrisons, and land forces aforesaid, by the 
hands of his deputy for provisions delivered 
to the forces at Louisburg ; and the sum of 
'4,798/. 16*. 6{d. retained by the said Henry 
lord Holland, as receiver and paymaster- 
general of and for the guards, garrisons, and 
land forces aforesaid, by the bands of his 
deputy, for provisions delivered to the forces 
at Montreal; and the sum of 3,136/. 17*. 2 d., 
being profit on remittances made by the 
said Henry lord Holland to Peter Taylor, 
esq., deputy-paymaster of the forces of our 
said late king, and eur lord the now king in 
Germany; and the sum of 7,381/. 7*. 5 </., 
beiug profit on remittances made to the said 
Peter Taylor,*depnty-paymaster #f the forces 


in Germany, of our said late king and our 
lord the now king, for the extraorainaries of 
the forces there : Which said several sums of 
money which so ought to have been inserted 
in the* said accounts, as aforesaid, were omitted 
to be inserted in the said accounts as charges 
upon the said Henry lord Holland, and were 
not in any manner brought into or taken 
notice of in the said accounts or any of them, 
to wit, at Westminster, aforesaid, m the said 
county of Middlesex. And the said attorney- 
eneral of our said present sovereign lord the 
ing, for our said present sovereign lord the 
king, giveth the Court here further to under** 
stand and be informed, that after the delivery 
of the said accounts of the said Hemy loird 
Holland to the auditors of the imprest, as 
aforesaid, and before the said final account 
was adjusted and settled by the 9aid Lewis lord 
Sondes, one of the auditors of the imprest, to 
whom the same had been delivered as afore- 
said, to wit, on the 31st day of March, in the 
16th year of the reien of our said present 
sovereign lord the king, at Westminster, 
aforesaid, in the said county of Middlesex, 
Charles Bembridge, esq. became and was ac- 
countant in the office and place of receiver and 
paymaster-general of and for the guards, garri- 
sons, and land forces, of our said present sove- 
reign lord the king, as aforesaid, and continued 
such accountant for a long time, to wit, until 
the twenty-second day of February, in the twen- 
ty-third year of the feign of our present sove- 
reign lord the king, that is to say, at Westmini- 
ster, aforesaid, in the said county ofMiddlesex; 
and the said attorney-general of our said pre- 
sent sovereign lord the king for our said pre- 
sent sovereign lord the king, giveth the Court 
here further to understand and be informed, 
that the said final account of the said Henry 
lord Holland was, and continued open and un- 
settled for a long time after the said Charles 
Bembridge became, and whilst he was ac- 
countant, as aforesaid, that is to say, for the 
space of six years and upwards, to wit, at 
Westminster, aforesaid, in the said county of 
Middlesex ; and the said attorney-general of 
our said present sovereign lord the king, for 
our mid present sovereign lord the king,* giv- 
eth the Court here further to understand and 
be informed, that it was the duty of the said 
Charles Bembridge, as accountant, as afore- 
said, to disclose ana make known to the said 
Lewis lord Sondes, the auditor of the imprest ? 
to whom the said final account of the said 
Henry lord Holland had been delivered, as 
aforesaid, any charges upon the said Henry 
lord Holland as such receiver and paymaster- 
general, as aforesaid, which had been omitted 
to he inserted in the said accounts so delivered 
to the auditors, as aforesaid, within the know-- 
ledge of him the said Charles Bembridge, bt* 
order that the same might be inserted in the 
said final account of the said Henry lord Hol- 
land, to wit, at Westminster, aforesaid, in the 
said county of Middlesex; wnd the said attor- 
ney-general of out said present sov e r e i g n lord 
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king, for mtkx said present sovereign lord 
tbe M®|, pveth the Court here further to un- 
featandand be informed that the said Charles 
Btmbridge, after he became and whilst he 
•satiiwea accountant, as aforesaid, and whilst 
the said final account of the said Henry lord 
Holland remained open and unsettled^ as 
aforesaid, that is to say, on the thirty-first 
day of March, in the sixteenth year of the 
reign of our sakl present sovereign lord the 
king, and on divers other days and times be- 
tween that day and the twenty-third day of 
December, in the twenty-third year of the 
reign of our lord the now king, was requested 
by the said lord Sondes to discover ana make 
known to him any charges upon the said 
Henry lord Holland, within the knowledge of 
him the said Charles Bembridge, which ought 
to have been inserted in the said accounts, or 
some of them, and which had been omitted 
therein, to wit, at Westminster, aforesaid, in 
the said county of Middlesex ; and the said 
attorney-general of our said present sovereign 
lord the king, for our said present sovereign 
lord the king, giveththe Court here further to 
understand and be informed, that the said 
Charles Bembridge, before and at the said 
dayB and times, when he was so requested by 
the said Lewis lord Sondes to discover and 
make known to him any charges upon the 
said Henry lord Holland, within the know- 
ledge of him the said Charles Bembridge, 
which ought to have been inserted in the said 
accounts or some of them and which had been 
omitted out of the same, well knew that the 
said several sums of money herein-before- 
mentioned to have been omitted in the said 
accounts, ought to have been inserted in the 
said accounts, were not included therein, but 
Were omitted to be inserted in the said ac- 
counts as charges on the said Henry lord 
Holland, to wit, at Westminster, aforesaid, in 
the said county ofMiddlesex ; and the said attor- 
ney-general of our said present sovereign lord 
the lung, for our said present sovereign lord 
the king, giveth the Courthere further to un- 
dexstandand be informed that the said Charles 
Bembridge, late of Westminster in the said 
county of Middlesex, esquire, being such ac- 
countant, as aforesaid; wrongfully, unjustly, 
and fraudulently contriving and intending to 
conceal from the said Lewis lord Sondes, the 
said auditor of the imprest, to whom the said 
final account of the said Henry lord Holland 
waa, delivered, as aforesaid, the said several 
sums of Bponey which ought to have been 
upon the said Henry lord Holland as 
afh ae a s idj and to cheat and defraud our said 
p mHB Bt sovereign lord the king did not at the 
aevpal days and times when he was so re-, 
qua sled, as aforesaid, qy at any of them, dis- 
colour make known to the said Lewis lord 
Santos,' tike said several sums of money which 
eu^k&JlD have been inserted in the said ac- 
oeunte of the said Henry lord Holland, and 
omitted to be inserted therein, as 
iksn n lj but wickedly, wilf ully, fraudulently 
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knowingly, and corruptly did neglect and re- 
fuse to discover or make known the same to 
the said Lewis lord Sondes, and did permit 
and suffer the said Lewis lord Sondes to pro- 
ceed to close the said final account of the said 
Henry lord Holland without the said sums of 
money having been brought into the same, or 
made known to the said Lewis lord Sondes, 
to wit, at Westminster, aforesaid, in the said 
county of Middlesex, contrary to the duty of 
the said Charles Bembridge as such account- 
ant, as aforesaid, to the evil example of all 
others in the like case offending, to the great 
injury and deceit of our said lord the present 
king, and against the peace of our said lord 
the present lung his crown and dignity. And 
the said attorney-general of our said present 
sovereign lord the king, for our said present 
sovereign lord the king, giveth the Court here 
further to understand and be informed that 
Henry Fox, esquire, now deceased, in his life 
time, to wit, on the twenty-sixth day of July, 
in the year of our lord one thousand seven 
hundred and fifty-seven, and from tlience up- 
til the demise of the lord George the second, 
late king of Great Britain, was receiver and 
paymaster-general of and for his said late 
majesty’s guards, garrisons, and land forces, as 
well within great Britain as without (those 
employed ip Ireland, his marine regiments, 
and such regiments ,or forces as were under- 
the care and direction pf his said late majesty’s 
commissioners of his admiralty for the time 
being, excepted), thajt is to say, at Westmin- 
ster aforesaid, in the said county of Middle- 
sex ; and that afterwards, to wit, on the six- 
teenth day of April, in the third year of the 
reign pf our present sovereign lord the king, 
at Westminster, aforesaid, in the saia county 
of Middlesex, the said Henry Fox became 
lord Holland, baron of Foxley, in the county 
of Wilts, and that the said Henry Fox, from 
the demise of his said late majesty until he 
became lord Holland, and afterwards for a long 
time, to wit, until the twelfth day of June, in 
the fifth year of the reign of our said present so*. 
vereignlorB the king, was receiver and paymas- 
ter-general of and for the guards, garrisons, and 
land forces, of our said present sovereign lord 
the king, as well within Great Britain as with- 
out (those employed by our said lord the now 
king for his service in Ireland, his marine re- 
giments, and such regiments or forces as were 
under the care and direction of his said pre- 
sent majesty’s commissioners of the admiralty 
for the time being, excepted), that is to say, 
at Westminster aforesaid, in the said county of 
Middlesex; and the said attorney-general of 
our said present sovereign lord the king, for 
our said present sovereign lord the king, giv- 
eth the Court here further to understand and 
be informed, that during the time that the 
$aid Henry Fox was receiver and paymaster- 
general of and for his said late majesty’s, 
guards, garrisons, and land forces, as aforesaid, 
divers sums of money were from time to timp 
received! and also divers sums of money \yprp. 
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from time to time paid by the iaid Henry F(Tx 
as such receiver and paymaster-general, that 
is to say, at Westminster, aforesaid, in the 
said county of Middlesex ; and also that dur- 
ing the time the said Henry Fox as well before 
as after he became lord Holland, was receiver 
and paymaster-general of and for the guards, 
garrisons, and land forces, of our said present 
sovereign lord the king, as aforesaid, divers 
sums of money were from time to time re- 
ceived, and alsodivers sums of money were from 
time to time paid by the said Henry lord Hol- 
land, as such receiver and paymaster-general, 
aforesaid, to wit, at Westminster, aforesaid, 
ih the said county of Middlesex ; and the said 
attorney-general of our said present sovereign 
lord the king, for our said present sovereign 
lord the king, giveth the Court here ftirther to 
Understand and be informed, that afterwards, to 
wit on the twelfth day of Jude, in the fifth year 
Uf the reign of our said present sovereign lord the 
Icing, at Westminster, aforesaid, the said Henry 
lorn Holland went out of the said office and 
place of receiver and paymaster -general, of 
and for the guards, garrisons, and land forces, 
of our sajid present sovereign lord the king, 
to wit, at Westminster, aforesaid; and the 
said attorney-general of our said present so- 
vereign lord tne king, for our said present so- 
vereign lord the king, giveth the Court here 
further to understand and be informed, that 
fthe accounts of the said Henry lord Holland, 
receiver and paymaster-general of and for 
the guards, garrisons, and land forces, as well 
of his said late majesty, as of out present so- 
vereign lord the king as aforesaid, at the time 
the said Henry lora Holland went out of the 
•aid office and place of receiver and pay- 
master-general. of and for the guards, garri- 
sons, and land forces of Our said present so- 
vereign lord the king, had not been made up 
and delivered to the auditors of the imprest, 
or either of them, in order to be adjusted and 
•fettled according to the ancient course of the 
exchequer ; ana the said attorney-general of 
our said present sovereign lord the king, for 
our said present sovereign lord the King, 
giveth the Court here further to understand 
and be informed, that afterwards,, to wit, on 
the eleventh day of January in the twelfth year 
of the reign of our said present sovereign lord 
the king, at Westminster, aforesaid, m the 
•aid county of Middlesex, the accounts of the 
said Henry lord Holland, as receiver and pay- 
master-general, of end for the guards, garri- 
sons, and land forces, as aforesaid, as well of 
bis said late majesty as of our present so- 
vereign lord the king, were made yp by John 
Powell, esq., then and there being accountant 
in the said office oF receiver ana paymaster- 
general, of and for the guards, garrisons, and 
land forces, of our Said present sovereign lord 
the king, as aforesaid; and that the mid ac- 
counts so made up by the said John Powell, 
as accountant, as aforesaid, were afterwards, to 
Jtfiton the same day and year last aforesaid, 
pt Westminster aforesaid, in the s$$d county 


df Middlesex, delivered to the auditors of thfe 
imprest, that is to say, part of the said ao» 
counts to Wilfiatn Aisklsfe, esq., .then and 
there being one of the auditors of the w/U 
rest, and the residue thereof, including the 
nal account of the said Henry lord Holland 
to Lewis lord Sondes, then and there being 
the other auditor of the imprest, in order Us 
be adjusted, settled, and passed; according to 
the ancient course of the exchequer ; and the 
said attorney-general of our said present so* 
vereign lord the king, for our said lord the 
king, giveth the Court here further to under- 
stand and be informed, that divers sums of 
money, that is to say, the several sums of 
243/. 19#. 9d — 446/. 5#. — 158/. 9#. 7</.— 1,606/. 
14#. — 4,000/ — 1 ,703/. 15t. 10*— 9,13/ Of. lid. 
—386/. 19#. 8d.— 384/. 16#.— 627/. 8#. 
—1,019/. 10#.— 956/. Is. 2d. — 326/. 18#. 7 d. 
—1,000/. — 400/.— 500/.— 3,187/. 6#. lfd.— * 
2,333/. 6#. 8d.— 100/— 2,136/. 17#. fdr— 
7,381/. 7#. 5d.— 6,834/. Tf. 6*d.— 4*879f. 
9s. 9d.— 1,808/. 3#. lift.— 1,761/. 1#. 8d^ 
4.722/. 16#. 6|d. ought to have been iH-» 
eluded in the said accounts as charges upon the 
said Henry lord Holland, but were omitted to 
be inserted, and were not in any maimer 
taken notice of in the said accounts, or any 
of them, to wit, at Westminster, aforesaid, in 
the said county of Middlesex : and the Said 
attorney-general, of our said present sovereign 
lord the king, for oiir said present sovereign 
lord the king, giveth the Court here further 
to understand and be informed, that after the 
delivery of the said accounts of the said Henty 
lord Holland to the auditors of the imprest, *6 
aforesaid, and before the same were finally 
passed by the auditors of the imprest, or either 
df them, to wit, on the 31st day of March, iff 
the 16th year df the reign of our said present 
sovereign lord the king, at Westminster, in 
the said county ofMiddlesefc, the said Charles 
Bembridge, became and was accountant in the 
office and place of receiver and paymaster- 
general of and for the guards, garrisons, and 
land forces, of our said present sovereign lord 
the king as aforesaid, and continued such ac- 
countant for a long time, to wit, until the 
22nd day of February, in the 23rd year of 
the reign of our said present sovereign lord 
the king, that is to say, at Westminster, afore- 
said, in the said county of Middlesex ; and the 
said attorney-general of our said present so- 
vereign lord the king, for dttr said present so- 
vereign lord the king, giveth the Court here 
fruitier to understand and be informed, that 
the said final account of the said Henry lord 
Holland, was open and unsettled for a long 1 
time after the said Charles Bembridge be- 
came, and whilst he Was accountant as afore* 
said, that is to say, for the space of six year* 
and upwards, to wit, at Westminster, afore- 
said, m the said county of Middtaex : and 
the said attomey-genferal of our said present 
sovereign lord the king, for our said pr esent 
sovereign lord the king, giveth the Cotitt 
here farther to understand and be infofr&fed. 
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fetit was ttae duty of the Mid Charles Bern* which ought to hate been charged upon the 
as flconixiiattt, as aforesaid, forthwith said Henry lord Holland, as aforesaid, and to 
to flivloaa a&d moke known to the said Lewis cheat and defraud our said present sovereign 
lot fettles, the auditor of the impest, to lord the king, did not forthwith, after he knew 
atasthe said final account of the 9 aidHetay that the said several sums of money had been 
tad Holland had been delivered, as aforesaid, omitted to be inserted in the said accounts, 
**f omission out of the said account of when he was so requested, as last aforesaid; 
chirps upon the said Henry lord Holland, discover or make known to the said Lewis lord 
within the knowledge of him the said Charles Sondes, the said several sums of money which 
Bembridge, to wit, at W estminster, aforesaid. Ought to have been inserted in the said accounts 
is the said county of Middlesex ; and the said of the said Henry lord Holland, and had been 
attorney-general of out said present sovereign omitted to be inserted therein as aforesaid; 
lerd the king, for our said present sovereign but wickedly, fraudulently, knowingly, and 
M the long, giveth the Court here further corruptly did neglect and refuse to discover or 
fc> understand and be informed, that the said make known the same to the said Lewis lord 
Charles Bembridge, after he became and fe^des, to wit, at Westminster, aforesaid, com* 
whilst he continued accountant, as aforesaid, trary to the duty of the said Charles Bern- 
fed whilst the said final account of Hie said bridge as such accountant, as aforesaid, to the 
Henry lord Holland remained open and un* evil example of all others in the like case 
settled as aforesaid, that is to say, on the offending, to the great injury and deceit of 
Btsl day of March, in the 16th year of the our said lord the present king, and against 
reign of our said present sovereign lord the the peace of our said lord the king, his crown, 
king, and on divers other days ana times, be- and dignity. And the said attorney-general 
tween that day and the 98rd day of December, of our said lord the king, for our said lord the 
in the 93rd year of the reign of our said lord king, giveth the Court nere further to under* 
the now king, was requested by the said stand and be informed, that Henry late lord 
Lewis lord Sondes to discover and make Holland, deceased, was in his life-time rei 
known to him any charges upon the said ceiver and paymaster-general of and for die 
Henry lord Holland, within the knowledge of guards, garrisons, and land-forces, as well 
him the said Charles Bembridge, which ought within Great Britain as without, of our pe- 
so have been inserted in the same accounts, sent sovereign lord the king (those employed 
or some of them, and which had been omitted by his said present majesty for his service in 
thereout, to wit, at Westminster, aforesaid, in Ireland, his marine regiments, and such regt* 
Ike said county of Middlesex ; and the said ments or forces as were under the care and 
attorney-general of pur said present sovereign direction of his said majesty's commissioners 
tad the king, for our aaid present sovereign of his admiralty for the time being, excepted), 
tad the king, giveth the Court here further that is to say, at Westminster, aforesaid, in 
to understand and be informed, that the said the county aforesaid ; and the said attorney* 
Charles Bembridge, before and at the said general of Our said lord the king, for our said 
days and times when he Was so required by ford the king, giveth the Court here further to 
the said Lewis lord Sondes, to discover and understand and be informed, that, after the 
make known to him any charges upon the said Henry ford Holland went out of the said 
said Henry lord Holland, withm the know- office, to wit, on the 1 1th day of January, in 
ledge of him the said Charles Bembridge, the 19th year of the reign of our present sove* 
wtnoh ought to have been inserted in the reign lord the king, at Westminster, aforesaid, 
said accounts, or some of them, and which the final account of the said Henry lord Hoi- 
ked been omitted out of the same, Well knew land as such receiver and paymaster-general 
that the said several sums of money last here-* was made up by John Powell, esquire, then 
in before-mentioned to have been omitted in and there being accountant in the said office 
the said accounts, and which ought to have of receiver and paymaster-general of Hie 
been inserted in the said accounts, as charges guards, garrisons, ana land-forces, of our said 
upon the said Henry ford Holland, were not lord the king, aforesaid, and the said final ao- 
ioeevted in the said accounts, as charges on count was afterwards, to wit, on the same day 
the said Henry lord Holland, but were omitted and year last aforesaid, at Westminster, afore* 
out of the same, to wit, at Westminster, afore- said, delivered to Lewis ford Sondes, be, the 
said, in the said county of Middlesex ; and the said Lewis lord Sondes, then and there being 
aaid attorney-general of our said present so- one of the auditors of the imprest, to be a£ 
vereign ford tne king, for our said present so- justed and settled ; and the said attorney- 
ferqg ft lord the king, giveth the Court here general of our said ford the king, for our said 
tether to understand and be informed, that ford the king, giveth the Court here further to 
fee said Charles Bembridge being accountant, understand and be informed, that afterwards 
fe afo r e s a id, wrongfully, unjustly, and frau- and after the death of the said Henry ford 
d atam iy, Oontri ring and intending to conceal Holland, to wit, on the 31st day of March, in 
foods fee said Lewis lord Sondes, the said au- the 16th year of the reign of our present sove- 
fitetef fee imprest, to whom the teal account reign lord the king, at Westminster, aforesaid, 
Qgfea asid Henry jord HoHaad, was delivered, the said Charted Bembridge became account 
as aforesaid, fee sow several sun* of money am in the said office of reoeiver and pay 
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master-general of hia present majesty's 
guards, garrisons, and land forces aforesaid, 
and continued such accountant for a lone 
time, to wit, for the space of six years ana 
upwards, that is to say, at Westminster, afore- 
said, in the said county of Middlesex ; and 
the said attorney-general of our said lord the 
king, for our said lord the king, giveth the 
Court here further to understand and be in- 
formed that the said final account of the said 
Henry lord Holland, at the time when the 
said Charles Bembridge became accountant, 
as aforesaid, and for a long time, to wit, for 
the space of six years, whilst he the said 
Charles Bembridge was and continued such 
accountant, as aforesaid, remained open and 
unsettled, whereof the said Charles Bem- 
bridge, during that time at Westminster, afore- 
said, in the said county of Middlesex, had no- 
tice; and the said attorney-general of our 
said lord the king, for our said lord the king, 
giveth the Court here further to understand 
and be informed, that it was the duty of the 
said Charles Bembridge, as such accountant, as 
aforesaid, forthwith to have discovered and 
made known to the said Lewis lord Sondes, 
being such auditor, as aforesaid, any charges 
against the said Henry lord Holland, as such 
receiver and paymaster as last aforesaid, 
which had not been brought into or inserted 
in the said final account, or any other account 
pf the said Henry lord Holland, as such re- 
ceiver and paymaster, as aforesaid, delivered 
to the auditors of the imprest, or either of 
JLhem, within the knowledge of him the said 
Charles Bembridge, that is to say, at West- 
minster, aforesaid, in the said county of Mid- 
dlesex ; and the said attorney-general of our 
said lord the king, for our said lord the king, 
giveth the Court here further to understand 
and informed, that divers sums of money, 
to wit, the sum of '243/. 19«. 9 d. ; 4461. 5 *. ; 
158/. 9s. Id.; 1,5 661. 14 #.; 4,000/.; 1,705/. 
15#. 10d. ; 912/. 0#. lid.; 386/. 19#. 8 d.; 
<527/. 8#. 8 d.; 1,019/. 10#.; 9561. U. 2d. j 
326/. 13#. 7d.; 1,000/.; 400/.; 500/.; 2,187/. 
6#. lid. ; 2,333/. 6#. 8d. ; 100/. ; 2,136/. 17#. 
td.; 7,381/. 7#. 5d.; 384/. 16#.; 6,854/. 7#. 
6i d.; 4,879/. 9#. 9 d.; 1,808/. 3#. ll|d.; 
1,781 L U. 8 d.; 4,722/. 16#. 6\d. ; which 
ought to have been inserted in the said final 
account, or in some other account of the said 
Henry lord Holland, which had been delivered 
to the auditors of the imprest, or one of them, 
had not been brought into the said final ac- 
count, or any other account of the said Henry 
lord Holland, as such receiver and paymaster- 

S meral as last aforesaid, delivered to the au- 
tors of the imprest, or either of them ; and 
the said attorney-general of our said present 
sovereign lord the king, for our said present 
sovereign lord the king, giveth ths Court here 
further to understand and be informed, that 
the said Charles Bembridge, whilst he was ac- 
countant, as aforesaid, to wit, on the 2nd day 
of April, in the 16th year of the reign of our 
lord the now king, qt Westminster, aforesaid. 


well knew that the said several last-mentioned 
sums of money ought to have been inserted 
in the said final account of the said Henry 
lord Holland, or in some other accounts of 
the said Henry lord Holland, as the receiver 
and paymaster-general as last aforesaid, de- 
livered to the auditors of exchequer, or one of 
them, and that the said sums of money last* 
mentioned or any of them had not been 
brought into the said final account, or any 
other accounts of the said Henry lord llollana, 
as receiver and paymaster-general, as afore- 
said, delivered to the auditors of the impresJL 
or either of them, as charges upon the said 
Henry lord Holland; yet the said 'Charles 
Bembridge wickedly, wrongfully, and unjustly, 
and, as far as in him lay, contriving and in- 
tending that the said several charges should 
be concealed from the said Lewis lord Sondes, 
and that our said present sovereign lord the 
king should be defrauded, did not forthwith 
discover or make known to the said Lewis 
lord Sondes the said omissions, or aqy of 
them, as it was his duty as such accountant 
as aforesaid to have done, but wickedly* 
fraudulently, knowingly, and wilfully, did 
withhold from the said Lewis lord Sondes the 
information of the said omissions for a long 
time, to wit, for the space of six years after he 
the said Charles Bembridge knew thereof 
and continued such accountant as last aforer 
said, that is to say, at Westminster, aforesaid, 
contrary to the duty of the said Charles Bem-r 
bridge as such accountant, as aforesaid, to 
the evil and pernicious example of all others 
in the like case offending, to the great injury 
and deceit of our said lord the king, and 
against the peace of our said lord the king, 
his crown, and dignity : Wherefore the said 
attorney-general of our said lord the king, 
who for our said lord the king in this behalf 
prosecuteth, for our said lord the king prayeth 
the consideration of the Court here in the pre- 
mises, and that due process of law may be 
awarded against him the said Charles Bem- 
bridge in this behalf, to make him answer to 
our said lord the king touching and concern** 
ing the premises aforesaid. 

The follow mo Report of toe Proceedings 
in this Case was taken in Shoet Hand 
by Mr. Gurney, and has never been 
Printed. For the communication on 
THE MS., I AM INDEBTED TO Mr. LlTCH- 

field, now ( 1816 ) Solicitor to his Ma- 
jesty's Board of Treasury. 

It it necessary to acquaint the Reader that 
thit Report appears never to have been reviteti 
for publication. In the original MS. therefore , 
at in all rough trantcriptt from the Notet of a 
Short Hand Writer , are numerout errort ; of 
thete I have corrected the more obviout : tn 
cates where the alteration might be doubtful , X 
have retained the original text , not trusting the 
uncertainty of conjecture , lest l should incur /A* 
charge qf misrepresentation. 
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The King versus Charles Bembridge. 

ftpcecdicgs on the Trial of this information, 
before the Right Hon. the Earl of Mans- 
field, in the Court of King*s-bench, West- 
minster, July 18, 1789. 


The information was opened by Mr. 
Baldwin. 

Mr. Solicitor General [John Lee]. — Gentle- 
men of the Jury ; I am called uponby the duty 
of my situation, to open to you a cause in the 
event of which it is conceived, in my humble 
judgment very rightly conceived, that the 
public is highly interested, and that it very 
much behoved the persons who conducted the 
affairs of the public, to bring it before thejudi- 
cature that is by-and-by to nave the deciding 
of it. 

Gentlemen, every person must agree with 
me that in any 6tate of a country, out espe- 
cially in the present state of our own, it is in- 
cumbent on persons who superintend the 
conduct of public officers, especially of those 
employed in the management of the public 
finance and monies, to see that great care, 
providence, and fidelity, be exercised and en- 
forced in the persons who possess offices of 
importance to the public service, that their 
conduct should be narrowly watched, and 
every departure from their duty, when it is 
detected, ought to be brought to the public 
justice of the country, that it may be cen- 
sured and punished. 

Gentlemen, this prosecution is instituted 
against the defendant, Mr. Bembridge, fora 
supposed violation of his duty in a very im- 
portant office, in a matter in which he has 
been supposed to have misbehaved to a very 
great extent, and it was not for want of all 
necessary and all possible circumspection ; — ■ 
nothing less than a wilful, voluntary depar- 
ture from his known duty, could possibly have 

S reduced that which is the subject matter of 
le present charge. Mr. Bembridge was, a 
Jong time ago, a clerk in the pay-office ; in 
the month of March, in the year 1776. upon 
the advancement of the late Mr. Powell from 
accountant to be cashier, Mr. Bembridge was 
appointed accountant to the paymaster-gene- 
ral of die forces ; and as such accountant, he 
received a settled salary of 150/. a year, with 
fees and perquisites to about 1,900/. more; 
such fees, perquisites and salary, seem natu- 
rally enough to call for (for they surely suffi- 
ciently compensate and reward) a great de- 
gree of merit, diligence, and fidelity in office : 
part of the duty of this accountant, and for 
which be is so paid, is, to pass the accounts of 
the different p&ytn&sters-general while they 
are in office, and after they have gone out of 
office, it is their practice and their duty so to 
do. 

Gentlemen, Mr. Fox, the late lord Holland, 
was appointed. I think by patent bearing 
date the 36th day of July, in the year 1757, 
•paymaster of the forces, and he continued in 
Ibat office till the lUh of June 1765. It is 

f 


the custom of that office (and it seems to be 
a convenient one enough), for the sake of 
making up the accounts) to suppose the pay* 
master to make up his accounts to the Mid* 
summer-day next subsequent— ? to the 34th of 
June; so that the accounts of the receipts and 
payments of the successor commenced from 
Midsummer-day after the removal of my lord 
Holland. Mr. Powell, being accountant, 
made up my lord Holland's accounts, and de- 
livered them into the office of my lord Sondes, 
who is one of the auditors of the imprest ; 
upon the 11th of June, 1773, he delivered in 
a final account of my lord Holland down to 
the expiration of his office of pay-roaster, that 
is down to the 84th of June, 1765. This final 
account, wtien it was delivered in, had many 
blanks in it,- and was in a very imperfect state; 
before the auditor had proceeded in any ex&» 
mination of it, in March 1776 (which yon see 
is four years after the final account was thus 
delivered in), Mr. Powell was appointed 
cashier, and the defendant, Mr. Bembridge, 
accountant-general in the pay-office in his 
room ; in consequence of this appointment^ 
it, at this time, became his duty to attend to 
the settling of lord Holland's accounts. All 
monies received by his lordship, on account 
of the public service, were given credit for, 
and the account was finally closed. Mr. 
Bembridge having succeeded Mr. Powell in 
the character ana situation of accountant- 
general, it became more particularly his duty 
to see to the settling this account ; for the 
leaving it to Mr. Powell to do it would have 
been a monstrous thing indeed, for Mr. Powell 
had not only been the preceding accountant, 
but had then become the personal representa- 
tive of lord Holland — he was one of his exe- 
cutors, and the only acting executor ; there- 
fore it certainly behoved Mr. Bembridge, his 
successor in that office, to take care that Mr. 
Powell should not be the sole check upon 
himself. 

Gentlemen, the defendant Mr. Bembridge 
himself and his clerks attended, from time to 
time, at the auditors office, in order to assist 
the completion of this account, and several 
articles were added either by himself, or cer- 
tainly with his privity, both to the charge 
and the discharge side of the account. The 
defendant Mr. Bembridge, upon many appli- 
cations made to him from the auditors office, 
having declared that there was nothingfarther 
to add, either by way of charge or discharge 
to the account, about the middle of Novem- 
ber last, this account was closed, and a ba- 
lance taken, which amounted to 68,008/. 6s. 6 d.; 
a note of this was made with a pencil in the 
margin of the account, by the accountant- 
general himself, as is usual ; and a state of this 
account was delivered into the treasury about 
the middle of November last. Soon after 
Christinas, the auditors permitted the book 
of accounts to be taken from the auditor’s- 
office to the pay-office, for the pifrpose of 
rectifying a mistake, for at the time the ba- 
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lance of 68,000/. wa# taken* it was said there 
was a mistake in some miscalculation of two 
articles, that amounted to 1,300/. odd; on 
this account, the book was sent to the pay- 
office, that it might be seen whether at the 
auditors-oiboe they were right in their idea 
’ about that 1,300 /. ; upon search, it was agreed 
they were so; the aceount was rectified, 
settled, and closed, and sent to the treasury. 
jSooq after Christmas last, the book of the 
account was left at the auditori-office with an 
'under clerk, without any letter or message, 
and the deputy-auditor, to whom this hook 
Was afterwards delivered, concluding that 
nothing more had been added than the two 
articles amounting to 1,300/., which could 
of course, vary the balance, he laid the 
abide without looking into it ; but some 
Short time after, having occasion to look into 
the account, he was much surprised to find a 
variety of sums introduced upon the charged 
side of the account, amounting together to 
48J99I. 19*. over and besides those two 
articles that had been pointed out at the audi- 
tbrs-office, and agreed to be added at the pay- 
office. 

Gentlemen, over and above this 1,800/. 
there was introduced into the charged side of 
the account the sum of 48,799 /. 19*. lid. 
The deputy-auditors were exceedingly alarmed 
at this addition, after the defendant had re- 
peatedly told them that these were no other 
articles whatever to be added to the charged 
aide of the account, and after, upon the 
credit of his so informing them, this balance 
had been struck, and the treasury acquainted 
with its amount. They being alarmed at this 
discovery, immediately acquainted their 
principal my lord Sondes, the auditor, with 
it; his lordship wrote to Air. Powell to mfomn 
him immediately, whether he had any farther 
addition to make to the charged or discharged 
aide of the account of lord Holland ; his lord- 
ship immediately received for answer, that they 
had sent their clerk to insert three articles, 
amounting to the further sum of 77*1. to the 
credit of the public, which was added accord- 
ingly: so that thissum of 48,700/.*od odd was 
added by Mr. PoweU after .this balance had 
"peen struck, and he had over and over again 
told them that there was nothing to add, but 
that the estate of lord Holland was .charged 
to the full amount of that which they ought 
.to charge him. 

.Now, gentlemen, I expect to hear my 
learned friend say- — Why, this is an informa- 
tion gainst Mr. Bembridge for not doing 
.that, which according to the state of the fact, 
lie did— that is, for returning this 48,709/. 
19*. lid., a charge upon lord Holland. 

Gentlemen, it will appear to you, tbat these 
Hums, must all and every one of them, have 
.been artfully, and designedly concealed* be- 
aausC'the evidence of these sums wereall in 
their own hands ; but I shall prove, to you, by 
Mr. Bembridge’s admission, by his own de- 
claration,- that at the very time when jte de~ 


dared that this account contained all the 
sums chargeable on lord Hollands estate; 
that he knew of every one of those items, 
but that he had reasons for suppressing 
them ; what those reasons were, my Iearnea 
friend will be able to inform you ; some rea- 
sons, you see, are obvious ; he had his reasons 
for concealing them, for he was well aware of 
them at the tune. 

Gentlemen, I will tell you what I imagine 
to be the reason ; it is but conjecture, but it 
is so strong, that there is, in my apprehension, 
no other way of accounting tor it. A very 
little before this time, about Christmas, the 
then lords of the treasury (very properly, in 
my opinion) had com# to a resolution to look 
carefully into the state of the public accounts, 
and to send to all the sub-accountants, as 
well as to the persons who filled great offices, 
to kjiow what was the state of their accounts 
with die public, what they had received; and 
bow they had disposed of it. It will appear 
in evidence to you. that this was very well 
known, and indeed, the gentleman who sits 
near me, Mr. Chamberlayne, the solicitor for 
the treasury, had about that time received 
orders to sue out a process against such ac- 
countants, In order to bring to the public use, 
as well as the public view, all that money 
which the public was entitled to : then }t 
occurred to Mr. Bembridge — Why, if they 
write to these sub-accountants who have 
received such and such sums of money, which 
have been paid into the pay-office, conse- 
quently it wdl appear that the principal ac- 
countant, the pay-master, owes so much; 
this naturally suggested to him, that now 
was the time to bnng forward, though he had 
SP long, 49 industriously, and repeatedly con- 
cealed this enormous sum of 48,000/. then, 
and not till then, did he ever bring one of 
these articles to light. Now, it happening 
just at such a time, carries to my apprehen- 
sion, a most entire conviction, that as these 
sums had been concealed so artfully, and so 
long, they would have bepn concealed for 
ever if it had not been known, that an in- 
quiry w as instituted, which would per iorce 
bring them to the public inspection. Though 
this conjecture is, in my opinion, exceedingly 
strong and convincing to every rational man, 
yet it is not at all necessary to pass for evi- 
dence to maintain this indictment, whiohjs 
for a ray gross omission of duty in a ^public 
officer, appointed by men in public stalky, 
and paid very large sums out of the public 
revenue; for over and above this 160/. a 
year, and 1,300/. fees and perquisites, what 
do you think, gentlemen, that Mr. Bembridge 
has had for die making -up of this ve*y ac- 
count, which he has donespiwfaithfuljy, as 1 
have stated to you? I do not wish to use 
b&rth words, for they do no good ; bttfktehaa 
bad g*65Q/. for settling this vevy account, in 
which there is an omission of 48,000/. due to 
4hepifoUc. -Why, gentlemen, I am*toM, ibftt 
it is meant gtaYclytoJbe contended* itmt Mt 
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totn i y Unot a public officer, butaprivate 
appointed by the private gentleman 
shall happen to be in the office of pay- j 
master to the forces ; then, I do not know 
>^at it is that constitutes a public officer; I 
tint paymaster could not appoint him as a I 
private man before he was in office, nor could 
continue him when he went out of office, 
but he is appointed in consequence of a 
public situation, for public purposes, and paid 
by the public purse ; therefore, in my appre- 
hension* there cannot be a colour for saying, 
that this gentleman, whose whole business 1 $ 
public duty, who is appointed by a public 
officer, and as such is paid out of the public 
revenue, that he is not accountable to the 
public for the faithful discharge of his duty : 
as little reason is there for saying, that a 
known violation of his duty, in which the 
public are interested* is not a matter for which 
be ought to be answerable. 

Gentlemen, I shall state to you the time 
when he was appointed, the duty of his 
office, and what he did in it, to show he con- 
sidered it as his duly. I shall prove what he 
did not do in it — that he was called upon 
over and over again, to know whether this 
was the sum total charge upon lord Holland's 
estate ; he said, yes, he had nothing more to 
add to it, it was complete; and after all, ac- 
knowledging himself, as I shall prove by the 
testimony of the witnesses, that he knew, 
and was perfectly aware at the time these 
concealments were made, that they were 
concealed; and ought to be brought forward. 
This is the evidence with which this cause 
pill be attended, and I am sure, when you 
have heard it, you will do that which is right 
upon it. 


Evidence for the Crown. 

Mr. Hughes sworn. — Examined by Sir Thomas 
Davenport. 

Have you the patent of the appointment of 
Mr. Fox to the office of paymaster? 

. Lord Mansfield . Mr. Bearcroft, do you put 
them upon the proof of that? 

Mr. Bearcroft. Being of counsel for a de- 
fendant in a criminal information, I desire they 
will put them in ; I shall not trouble your lord- 
ship with reading them. 

Lord Mansfield. They are facts that we 
all know. 

Mr. Solicitor General. The copies have all 
beta examined at the Kolls in foe common 

fetnu 

Sir X. Davenport . Have you here the seve- 
ral accounts et lord Holland that were de- 
famed. into the office of lord Sondes? — I 

Sr T L Davenport. Produce them 4 U. fThey 
wms produced by Mr. Hughes.] 

Sr Davenport* Now read the titles. 
VOL XXII. 


—This is the account of the right hon. Henry 
lord Holland, paymaster ofnis Majesty’s 
guards, garrisons, and land forces, &c. ; of all 
monies received and paid by him for the use 
of the said forces, commencing the 25th of 
December, 1758, to the 25th of December, 
1759. 

Sir T. Davenport. Mr. Hughes does not 
carry all these accounts in ; Mr. Harris and 
Mr. Hughes carry them in alternately. 

Mr. Charles Harris , jun. sworn. — Examined 
by Sir T. Davenport. 

Have you the accounts of lord Holland 

that were delivered into Mr. — ’ar office ? 

— Yes. [They were produced by Mr. Harris, j 

Mr. Harris . This is the account of the 
right hon. Henry lord Holland, paymaster-* 
general, &c. for one year and a half, com- 
mencing the 25th of June, 1757, and ending 
the 26 th of December, 1758. 

Here is another, commencing the 25th. of 
December, 1759, ending the 24th of Decern* 
her, 1760. 

Here is another, for one year, commencing 
the 26th of December, 1760, ending the 24th 
of December, 1761. 

Lord Mansfield. I do not see what use you 
make of the titles. 

Mr. Bearer&ft. It is only showing the full 
support of the allegation in the information. 

Mr. Solicitor General. That is all. 

Mr. Bearcroft. I shall not put them to rCad 
the titles of every one of these books ; I see 
they have here all the books of lord Holland's 
accounts ; if they were not here, I should 
object ; I wish they would turn to the last. 

Mr. Hughes. The account of the right hon. 
Henry lord Holland, paymaster-general of his 
Majesty's guards, garrisons, and land-forces 
of Great Britain, &c. for half a year, com- 
mencing the 25th of December, 1764, and 
ending the 24th of June, 1765 ; th ’13 is the 
final account. 

Sir TV Davenport. Did you know Mr* Bem- 
bridge, the defendant? — Very well. 

Had you any communication with him 
about the final account between the time of 
its being delivered into lord Sondes’s office, 
and the transmission ef that account to the 
treasury ? — Frequently. 

Lord Mansfield. What is your office? — I 
am now deputy-auditor in lord Sondes’s office ; 

I was at the time this account was delivered 
in, second clerk. 

Sir T. Davenport. Do you recollect in what 
month this communication was had between 
you? — The principal communication I have 
had has been only since I was appointed dcs 
puty-auditor, which was in July, 1782. 

Did you, at any time, apply to him to know 
whether there weFe any other charges to be 
inserted in the account, than those you found 
in the account delivered ? — The method with 
our office is to make our observations as they 
arise in examining the account, and then to 
transmit them to the accountant in the pay- 
D 
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•ffice, in order for him to give answers; some- 
times they take a pretty long time before they 
return answers to these observations, or before 
th^ observations that we make to them are 
properly rectified and inserted in the books ; 
as to the particular times I might have called 
upon Mr. Bembridge for it, I cannot imme- 
diately tell, but I believe I could tell by 
referring to our observations in the book, 
which are dated. 

Lord Mansfield. About what time was it? 
— It was between the months of September 
and November, in the last year; I believe it 
was about the month of October that we called 
upon Mr. Bembridge very peremptorily to 
settle and close the book ; upon pressing Mr. 
Bembridge very close to nave the matter 
settled, he referred us to Mr. Powell. 

Sir T. Davenport. You talk of settling and 
closing the account, had there been any ba- 
lance drawn before that time ? — No ; he re- 
ferred me to Mr. Powell, saying he could do 
no more in it ; upon which we applied to Mr. 
Powell, and had the book of account then sent 
from ford' Sondes’s office to the pay-office, in 
order to insert two items, amounting to about 
1 ,300/., one was 900/. the other 400/. odd; 
the book of accounts was returned to the 
auditor’s office. 

Whether those articles of 1,300/. were sur- 
charges? — They were surcharges doubtless; 
one arose from roiscomputation, and the other 
was from a double credit, they had been cre- 
dited in Mr. Carteret’s office and lord Hol- 
land’s ; the book was returned to the auditor 
with the stated balance in penciled figures, 
amounting to 68,000/. and oad. 

Lord Mansfield. Do you know whose hand 
the penciled figures were in ? — No; the two 
items that were to be inserted, were not 
at that time inserted, though admitted in 
that balance to be inserted, I suppose they 
wanted t6 be better satisfied about the com- 
putation ; upon which, the auditor drew out 
a state of the account, and delivered it to Mr. 
Rose, who was at that time the secretary to 
the treasury, in order to be laid before the 
lords of the treasury. 

Sir T. Davenport. Whether before you 
transmitted it to the treasury, either the 
accountant himself, his deputy, or any of his 
agents, had been examining this account at 
the auditor’s office? — Mr. Powell was well 
acquainted with the state of the account that 
We had then prepared to deliver to the treasury. 

Lord Mansfield. That is nothing to the 
defendant. 

Had any agent of Mr. Bembridge, or any 
deputy in the pay-office attended to compare 
this balance and strike it ? — It was made out, 
I suppose by Mr. Bembridge’s order, by Mr. 
Colborne, the acting clerk in the pay-office 
under Mr. Bembridge ; he was the person that 
generally made the addition to the accounts, 
from time to time, according to the observa- 
tions that we ntade, which were to be an- 
swered. 


Counsel for the Defendant. Did you see 
him do that ? — I did not see him do that, but 
Mr. Colborne brought the book; after the 
balance was struck, I asked him if he agreed 
with the balance as we made it in our office. 

Lord Mansfield. No matter. 

Sir T. Davenport . Was Mr. Colborne, or 
any person in the pay-office, apprized that you 
were going to transmit it to the treasury ?— 
As Mr. Bembridge referred us to Mr. Powell, 
saying, he could not do any thing more in it, 
Mr. Powell being the acting executor of lord 
Holland, we applied to him, and acquainted 
him that we were going to transmit the account 
to the treasury ; we then pressed Mr. Powell, 
as we supposed the account was finally closed, 
to attest it, it is usual for the accountant in 
the office to attest and swear to his account 
before one of the barons of the Exchequer; 
Mr. Powell did not pay any attention to it 
immediately, and, therefore, we wrote him a 
letter by direction of lord Sondes. 

Before the account was transmitted to the 
treasury, and after you apprized Mr. Powell 
that it was going to be transmitted to the 
treasury, was there any objection made to 
transmitting it by any person ? — None at all. 

In the course of the office, is the account 
ever transmitted to the treasury before it is 
closed ? — It is not usual, but we found it very 
necessary to do it in this case. 

I am not speaking now of attestation, but 
of the balancing and closing the account, as 
far as figures go. Is it in the course of the of- 
fice ever transmitted to the treasury before 
the account is thus closed ? — No. 

Sir T. Davenport. My lord, we will cafi 
Mr. Winter to produce that account. 

Mr. Matthew Winter , being sworn, produced 

the state ot the account as it was given ip 

penciled figures. 

Mr. Bearcroft. That is taken, I suppose, 
from some original acoount ?— From the book 
account. 

Mr. Bearcroft. Is the book here ? — It is. 

Have you compared it with the book ? — I 
have. 

Lord Mansfield. Where are the penciled 
figures ?— ' They are all struck out ; there are 
no traces of them to be found now. 

Sir T. Davenport. The pencil was in the 
book, and is rubbed out. What passed after 
this account was taken out of the book, and 
was transmitted to the treasury? — After that, 
the book of account was returned from the 
auditor’s-office to the pay-office. The book of 
account never was transmitted to the trea- 
sury, it was sent from the auditor’s-office to 
the pay-office to have those two items of 
1,300/. and odd, inserted in it; I thought it 
remained rather longer at the pay-office than 
usual, and I desired ray colleague, the deputy- 
auditor, to inquire where the book was, 
why it was not returned. 

Who is your colleague? — Mr. Wraswortb : 
I was informed the book- had been returned, 
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and delivered to one of our junior clerks in 
the office, Mr. Gibbs. 

Mr. Scott . Were you present ? — No. 

Mr. Scott. You must only speak of your 
on knowledge. 

Lord Mansfield. It is only to inform you 
kwr die book came back, he will tell you in a 
jBoment, be found it there ; it is of no conse- 
quence how the book came back. 

Mr. Hughes . When I saw the book, I 
locked to see if those two items were inserted, 
and found they were ; but between those two 
items, and the last entered sum, in the 
chirred part of the account, I found entries 
lad been made of various sums to the amount 
of awards of 48,000/., the discovery of which, 

I confess, very much alarmed me, and my 
brother deputy also ; upon which, we drew 
out a fresh state of the account, and delivered 
it at the treasury. 

SttY. Davenport. I believe you know in 
whose hand- writing the additional articles so 
inserted were ? — I cannot pretend to say that. 

When you observed those additional arti- 
cles insetted, was the pencil balance standing 
then?— No; it was rubbed out then, so as to 
leave no traces. 

Had those additional articles the office 
mark of having been examined? — No; that 
was the reason I discovered them ; finding 
they^d not the official mark of having been 
eiamined, I called the clerk and asked him 
how that was; he said they were all new 
items added since the book had been at the 
pay-office. 

Did you make out the new articles to send 
to the treasury, or did you acquaint the lords 
of the treasury with the transaction ? — I will 
not be sure whether we gave them the parti- 
cular items, or only gave them the amount of 
the items. 

In substance, you acquainted them with the 
transaction? — Yes. 

Is there any particular view of the account 
that will show where the articles of thirteen 
hundred and odd pounds were added ; were 
they inserted amongst those other articles? — 
They were then the last entered sums. Upon 
finding these sums added, lord Sondes him- 
self wrote a letter to Mr. Powell, to desire to 
know if he had any farther sums to add to the 
charge or discharge of the account; Mr. 
Powell wrote an answer to lord Sondes. 

lord Mansfield . You need not give an ac- 
count of what Mr. Powell did. 

Mr. Hughe*. This paper contains the new 
articles; this account is dated February the 
13th 1783, — the state of the additions made to 
the charge and discharge of the final account 
of Henry lord Holland. 

[The several items were read.] 

Mr. Hear croft. I apprehend a letter from 
Mr. Powell cannot be evidence. 

lord [Mansfield. It is only proving the fact, 
that this paper was, upon the discovery, deli- 
*wed in by them to the treasury ; it wiU not 
prove that such a letter was written. 
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Mr. Hughes cross-examined by Mr. Bear- 
croft. 

I wish you would turn to that book in 
which the penciled balance was inserted, and 
show me the place where it stood ? — This was 
the place (pointing it out). 

Immediately after the last item, in ink, 
there was a penciled balance struck ? — Yes. 

How long have you been in the office of 
the auditor r— ' Thirty-six years, pretty nearly. 

I presume that balance was put in pencil 
because it was uncertain, and liable to altera- 
tion, or else why was it put in pencil rather 
than in ink ? It is the practice of the office, is 
it, to put it in pencil ? — I don’t say so. 

Has not * pencil balance ’ been a common 
phtase during the time you have been in the 
office ? — No; but in this case it was, because 
they were pressed close for a balance ; Mr. 
Powell declined it, in expectation of having 
some allowances from the treasury respecting 
Mr. Robert Paris Taylor, I apprehend that 
was his reason. 

Did you ever know of a penciled balance 
before? — I cannot recollect ; there never was 
one since I have been deputy-auditor ; when 
I wasclerklhad not the care of those accounts. 

If it i9 au unusual thing, and you do not 
recollect an instance of it, did not you, upon 
observing it being in pencil, conceive the ac- 
count was not finally closed ? — I knew it was 
not finally closed ; but they agreed that the 
penciled balance was the balance of that ac- 
count. 

You understood, according to the course of 
office, it was not finally dosed till it was at- 
tested ? — I did. 

Which attestation is the person’s putting 
his name to it, and swearing to it ? — It is. 

If it is not finally closed till then, has it 
not been the practice in the office for persons 
to add sums afterwards, before the final attes- 
tation ? — I do not recollect any instance, af- 
ter the parties accounting had said that was 
the balance, of their adding any thing : not 
that the auditor would have had any objection 
to it, provided they had produced good autho- 
rity for R, at any time before the attestation. 

Have not you known instances of auditors 
and paymasters having added items to' the 
account after the balance was settled and de- 
livered in?— I do not recollect any. 

I believe you cannot take upon you to say 
that there exist no such instances ? — I cannot 
be positive. 

In truth, they have said, they had nothing 
more to add, but the account was not in fact 
finally closed, and they were at liberty to do 
it ? — The auditor has never any objection, be- 
fore an account i9 attested, to give the ac- 
countant liberty to add to it ; but after they 
had delivered that in, we concluded it was 
the true balance. 

Who said the account was closed, was it 
not Mr. Powell? — No; Mr. Colborne; I 
asked him whether they agreed with the 
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balance as we had made it? he said yes, they 
did ; then I said we should draw out a state 
of it, and deliver it to the treasury imrpe- 
diatcly, for our office had been rather cen- 
sured, as if we had delayed passing these ac- 
counts, and we were willing to show the 
treasuty it was not the fault of the auditors. 

I think you said, upop your application to 
Mr. Bembridge, he referred you to Mr. 
Powell?— Yes. ' 

And you said, that ip consequence of that, 
you thought Mr. Powell was the man you 
should apply to? — Yes; and we only applied 
to Mr. Powell after Mr. Bembridge said he 
bad done all he could, and had referred us to 
Mr. Powell. 

When was that reference to Mr. Powell? — 
In the month of November. 

Mr. Powell was cashier of the pay-office? — 
Yes. 

And acting executor of lord Holland? — Yes. 

As cashier of the pay-office, he gave daily 
attendance there ? — I believe so. 

As cashier, has he had any thing to do 
with the accounts of the paymaster ?— We 
never apply from the auditor's-office to the 
cashier; our directions generally go to the 
paymaster-general, and then it goes from that 
Office to the proper officer, but we direct our 
observations to the accountant-general of the 
pay-office 

' You have been thirty-six years in the au- 
ditor's-office ? — Within about two months. 

Do you recollect any persons making up 
the accounts of dead paymasters, or pay- 
masters out of office, besides the accountants 
of the office?— Yes; I remember Mr. Win- 
nington's accounts being made up, that was 
£he first account I was put upon (when I came 
to London, in the year 1747 ; Mr. Bingham 
Was then the deputy-auditor); Mr. Ingram 
was the executor of Mr. Winnington, and he 
applied to Mr. Bingham to make up this ac- 
count; the book and vouchers were delivered 
from the pay-office, at Mr. Bingham’s house, 
in Hatton- garden, and I attended, and it was 
imade up and passed in auditor Benson's office, 
or lord Sondes's ; I am not sure whether it 
was in Mr. BeusOn’s or lord Sondes 7 s time. 

Then, in that instance, the paymaster^ or 
any of his clerks or accountants, had nothing 
to do with it ; the deputy auditor, by the di- 
rection of the executor of W innington, made 
it up entirely ?— Yes ; the books were all taken 
from the pay-office, and put into the hands 
of Mr. Bingham, the deputy-auditor. 

They were very considerable accounts ? — 
.Vety voluminous. 

Amounting to large sums?— Yes. 

Upon that occasion, neither the paymaster- 
general, nor his accountant; nor any of the 
clerks of the office interfered at all?— No 
more than to answer the muster-roll ; there 
was the officer of the muster to have the 
muster-roll rectified. 

Otherwise they did not interfere in passing 
the accounts ?— None else. 


Do you recollect any other instance of a 
paymaster, or his representative, managing 
his own accounts without any interference of 
the Auditor ? — I believe there have been some 
before ; to my knowledge, I do not recollect 
any since. * 

I do not know whether you are sufficiently 
acquainted with the business of the pay- 
office, to state correctly the business or the 
accountant in that qffice? — I cannot say I 
am. 

Sir T. Davenport . You are talking of some 
allowance Mr. Powell had thought of claiming 
upon 'the dispute between himself and Mfl 
Paris Taylor ; had that any thing to do with 
the charged part of the account, as well as 
the discharge ? — Yes ; it went to them both. 

You said there was an application from 
Mr. Ingram fo the deputy-auditor Mr. Bing- 
ham, to permit him to jnake out that account 
of Mr. Winnington’s ?— Yes. 

Suppose no such application had beeft 
made, from whence must the account have 
come — from the auditor's office ? — From Mr. 
Ingram, as acting executor; whether he could 
have taken the books out of the pay-office 
for that purpose or not, I do riot know ; be 
had a power over them as executor. 

Mr. Bearcroft. Then, if I understand you, 
the person acting has a right to employ any 

E erson he pleases to manage that account for 
im ? — I apprehend so, and that is a clear in- 
stance of it. 

For the deputy-auditor has no more to do 
with it than any other man ? — I do not be- 
lieve the person himself could do it, but thp 
executor of the person I think could. 

The account of lord Holland is not closed 
yet? — No ; we have done nothing in it since. 

Sir T. Davenport. Do you happen to know 
whether Mr. Ingram, in the case you men- 
tion, was paid by the public for passing that 
account? — I don't know. 

Lord Mansfield. Ingram was the represen- 
tative of the accountant ; he did not act for 
the public. 

Sir T. Davenport . But there is, in this 
case, an allowance of 2,650/. as to a person do- 
ing it in his official capacity. 

Lord Mansfield. So I suppose there was 
in Mr. Winnington’s case?— Yes; I have a 
warrant in my possession ; Mr. Ingram had 
the allowance ; he had 2000/.; he has signed 
his name here- 

That was to pay to otherpeople ? — To in- 
cidents and fees ot sundry officers of the trea- 
sury and exchequer. 

It is an article allowed to the accountant 
for fees, he roust be paid ; it therefore amounts 
to this ; Mr. Ingram, in his case, did all the 
busines ; they left it to him, apd took their 
fees for doing nothing. 

Mr. John Wigglesworth sworn. — Examined by 
Mr. Thomas Camper . 

You are a deputy in lord Sondes's offiee ? — 
Yes. 
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Do you know the defendant. Mr. Bem- 
talge!— Yes. 

Do you know "Mr. Colborne ? — Yes. 

In wfcat situation is Mr. Colborne ? — Clerk 
to the accountant in the pay-office; at least 
we are given to understand so by letters that 
psaed between Mr. Powell and us. 

Do you remember the time when the final 
account, as we call it, was delivered in at the 
auditor’s-office ? — I was not at the auditor’s- 
office at that time, but we have brought a 
paper down with us which will particularly 
point out the time of the delivery ; it was in 
the year 1772. 

Do you remember in the month of Novem- 
ber last, your having any communication with 
Jlr. Bern bridge or Mr. Colborne, which led 
you to know whether that account was com- 
pleted or not?— Yes; with Mr. Bembridge 
and Mr. Colborne both : on the 27 th of Oc- 
tober, we transmitted to Mr. Bembridge our 
observations on examining the final account 
of lord Holland ; those observations were in 
consequence of our having given the account 
a thorough examination, and we looked upon 
it to be tbe last occasion we should have to 
make observations on it In the middle of 
November, I called upon Mr. Bembridge, and 
requested that he would answer those obser 
nation*, in order that we might be able to 
have the account attested, ana have a decla- 
ration, at Christmas, before the chancellor of 
Jhe exchequer; Mr. Bembridge then begged 
that we would, in future, communicate with 
Mr. Powell ; that he acted according to the 
directions of Mr. Powell, and could, of him- 
self do nothing in it. We then applied to Mr 
Powell, we told him we had proceeded on the 
account as far as we possibly could, and begged 
he would close it, tnat we had lord Sonaes's 
particular directions to prepare a state of it, 
and present it to the treasury; Mr. Powell 
made no objection to closing the account, 
only saying there were accounts between him 
and Mr. Paris Taylor unsettled ; these objec- 
tions we did not deem sufficient to keep an 
account of such consequence open, and, of 
course, we transmitted a state of it to the 
treasury, apprizing Mr. Powell at the same 
time, that such a state was going in. The 
account had gone through such a thorough 
examination, that we always imagined tne 
pay-office exactly agreed with us in the ba- 
lance, as they never objected to it; the only 
reason they assigned was, that of Mr. Paris 
Taylor's account being left open; our inten- 
tions of finishing it were well known to them : 
it must have been about the end of Novem- 
ber that we sent the state of it to the treasury; 
about three weeks after, Mr. Powell wrote a 
letter to the deputy-auditor, stating that he 
had made out toe account as far as he was 
but there were some matters between 
him and Mr. Paris Taylor that prevented his 
doling the account; we were ousy then, so 
fee matter lay over till the night of the 10th 
fit January, we then settled loro Holland’s ac- 


count ; we missed the book, and on the 11th 
of January, we sent to the pay-office for it ; 
we then iound it had been in our office some 
time, but on account of the huiyy of business, 
we overlooked it; as we had finished the busi» 
ness for which we wanted it, it had remained 
there a very considerable time before we dis- 
covered the additional articles ; I imagine it 
must have been about the last of January 
when we discovered the additional articles; 
for on the 5th of February, we informed the 
lords of the treasury, that the balance was 
increased upwards of 48,000/. by a number of 
additional articles being added to the account; 
this representation produced an order from 
the lords of the treasury, for us to transmit 
those particular articles; in consequence of 
which, we were examined before the lords of 
the treasury, and Mr. Powell and Mr. Bem- 
bridge were examined before them. Since 
that time, Mr. Powell has paid in 26,000/. on 
account of lord Holland. 

Before the book went back, did either Mr. 
Powell, Mr. Bembridge, or Mr. Colborne, say 
any thing of those additional articles being 
to be inserted against lord Holland ? — Not a 
word ; they knew we made every exertion we 
could to settle the account, and we could not 
suppose they would trifle with us, when they 
knew we made every exertion, and the occa- 
sion was so very important. 

Mr. John Wigglesworth cross-examined by 
Mr. Scott. 

When you requested Mr. Bembridge to 
answer the observations, he told you, you must 
in future, communicate with Mr. Powell, that 
he had nothing to do with it, but under his 
directions? — Yes. 

In consequence of that you afterwards 
went to Mr. Powell? — Yes; and in conse- 
quence, after that, transacted the business 
with Mr. Powell. 

And went no more to Mr. Bembridge about 
it? — No. 

You said you made every exertion you 
possibly could ? — Yes. 

One of those exertions was letting the 
book lie at the pay-office from the 30th of 
November till the 1 1th of January, then you 
sent for it, and found it to have been in your 
office some time? — We had completed the 
business in our office, as far as we could go, 
and had got the account almost ready for the 
declaration ; the declaration was to take place 
after Christmas, a few hours would complete 
the business. On the 10th of January at 
night, we sat about the account to complete 
it, then we wanted to look into thd book to 
see whether those two articles were inserted. 

How long had it been in your office before 
it was discovered that it was there? — I believe, 
eight or ten days. 

During those eight or ten days you did not 
choose to be alarmed with those items they 
had thought proper to put in ?— -Ckmld we 
suppose that, after so long a time, they 


Digitized by t^ooQie 



43] 


23 GEORGE IIL Proceedings against Charles Bembridge [44 


should have sent into the office an additional 
charge of 48,000/. without giving us any 
notice of it? • 

How came you to let it lie so long? — We 
had a multiplicity of business. 

A multiplicity of business is an excuse m 
the auditor’s-office, but not in the pay-office ? 
—We had several accounts of the pay-office 
making out at that time. 

Mt. Gibbs ewom. — Examined by Mr. Cooper. 

You are a clerk in the auditor’s-office ? — 
Yes. 

Do you remember Mr. Colborne at any 
time, and when, bringing back the book to 
the auditor’s-office ?— 1 remember the fact 
very well, and it is only by a circumstance 
that I recollect the day, as I did not at that 
time make any memorandum of the day, but 
the circumstances are very strong that cause 
me to recollect that it was on a Saturday, 
an d must have been the 4th of January ; 
it was at about a quarter or half an hour 
after 3 o’clock that Mr. Colborne came, he 
brought the book of account that is now the 
subject of contest, he brought it after the 
m filia l office hour, which is 3 o’clock; Mr. 
Colborne desired particularly — 

Mr. Bear croft. What he said surely cannot 
be evidence ; bring us the book. 

Lord Mansfield. Certainly it cannot They 
may. examine Mr. Colborne. 

Mr. Cowper . However, the fact is, he left 
the book with you ?— He did, with a parti- 
cular desire that the auditor— 

Mr. Bear croft. You must not mention what 
he said. 

Mr. William Blasted sworn.— Examined by 
Mr. Wilson . 

I believe you are a clerk in the auditor’s 
office?— I am. 

Do you remember lord Holland’s account 
being brought to the auditor’s-office, with a 
balance struck in pencil ? — Yes. 

Lord Mansfield. Do you examine any more 
to that? 

Mr. Wilson. This gentleman was employed 
to examine the account, were you not? — Yes; 
1 was. 

What did you observe ?— There was a 
pencil balance struck, it was inserted balance 
65 ; I found a difference of three farthings and 
a halfpenny, which the pay-master had 
ch&rgea himself too much ; 1 applied to Mr. 
Colborne, and told him, that unless he altered 
those sums, our balance could not agree ; he 
said it was of no consequence, and struck it 
,out. Ii* two or three days after, in farther 
examining the surplus, 1 found an error of 
900/. and odd, owing to a wrong computation 
of the guilders ; I showed Mr. Colborne bow 
'that was. 

Lord Mansfield. What does this signify? I 
do not see what use you can make of this. 

Mr. Wilson . Did the book go back to the 
pay-office after that time ?— it did. 


Did it eome back to the auditor’s-office ? — 

It did. 

When it came back again, was it in the 
same state in which it went? 

Lord Mansfield. Do not ask to that again ; 
the thing is so clear, you may as well ask if 
the sun shines at noon ? 

Do you know the hand-writing in which 
these additional entries, amounting to 48,000/. 
are made ? — Yes ; I believe it to be the hand- 
writing of Mr. Colborne, clerk to the ac- 
countant. 

Who was the accountant at that time? 

Lord Mansfield . It has been proved that 
the defendant was. 

Mr. William Plotted cross-examined by Mr. 

Scott. 

You spoke of the penciled balance ; who 
struck that? — It was in the book when it 
came to me, but I do not know who wrote it. 

Mr. Sol. Gen. The pay-office books are 
necessary to be produced, to show that all 
the articles, which make this great surcharge, 
are entered in the books of tiie office, to 
which, of course, Mr. Bembridge must have 
had access. 

Lord Mansfield. That is material, call a 
witness that has made the examination. 

Mr. Sol. Gen. I will ask Mr. Chamberlayne 
that general question, for he has examined 
every article. 

William Chamberlayne , esq. sworn. — Exa- 
mined by Mr. Solicitor General . 

You have examined the books of the pay- 
office with' the account that you have in your 
hand ? — Excepting the four sums, which con- 
stitute the 20,025/. 19«. 5£d, I have examined 
all the sums in the books of the pay-office, 
and find it correspond in the account ; as to 
the four sums which compose the articles of 
20,025 /. 19*. 5 \d. they consist of a vast 
variety of small sums, which constitute the 
whole, which are contained in the ledger, I 
suppose ; I confess, that after having dipped 
into the ledger, from time to time, as to those 
small sums, that I did not look into every 
one of them. 

Mr. Bearcroft. When did you examine 
this?— About seven or eight days ago. 

Mr. Sol. Gen. Mr. Bearcroft, I suppose you 
will allow that, without our going through 
the books ? 

Mr. Bearcroft. No ; use your own pleasure. 

Mr. Sol. Gen. Then we must produce the 
books. 

Lord Mansfield. Why, have you not got 
enough already, when you have proved so 
many thousand pounds ? You show it clearly 
with respect to 20,000/., the rest are small 
items that are not worth while.— -Don’t keep 
us here for hours longer than it is neces- 
sary. 

Mr .Chamberlayne. The first article is, as 
to the account of Mr. —who is the deputy- 
paymaster at New-York. 
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Mr. Bearcroft. I shall not make it an ob- 
jection, because I know it is not a legal one, 
if they do not prove every sum, for it is all 
under a videlicet. 

Mr. Sol. Gen. My lord, I will now 
prove the warrant to pay Mr. Bembridge 
2,650 U, for doing this very business. 

[A warrant under the king’s sign-manual, 
dated St. James’s, May 1st. 1781, addressed 
to lord Mountstuart and lord Sondes, was 
read, which directed, among other things, that 
there should be allowed for fees, &c. in 
making up their accounts — To the accountant- 
general, Charles Bembridge, esq. 2,650/. 

To the accountant-general’s clerk, Mr. 
John Colbome 500/. 

Mr. Charles Bembridge’s receipt for the 
2,650/., which was at the end of the warrant, 
was likewise read.] 

Mr. Sol. Gen. I will now tall Mr. Molleson 
to prove the examination, upon oath, of Mr. 
Bembridge, before the commissioners of ac- 
count, on the S2d of March, 1781 ; the mate- 
rial article for which I produce it, is, that Mr. 
Bembridge there says, that he carries on, and 
makes up the account of the paymasters 
after they are out of office, as well as the Pay- 
Boaster’s in office. 

Mr. Molleson sworn. — Examined by Mr. 

Baldwin . 

You are, I believe, secretary to the com- 
missioners of account ? — I am. 

Do you remember Mr. Bembridge being 
examined upon oath, before the commis- 
sioners of account ? — Yes, very well. 

Mr. Baldwin. Please to produce a copy of 
the examination. 

Mr. Molleson produced the examination of 
Charles Bembridge, esq. taken on the 20th 
and 22nd of Marcn, 1781. 

‘ This examinant saith, that he carries on 
4 and makes up the accounts of the pay- 
4 masters after they are out of office, as well 
* as those of the paymasters in office.’ — Then 
he goes on to say, — 4 The only obstacle to 
4 the adjustment of the late lord Holland’s 
4 accounts, is a dispute relative to the balance 
4 in the hands of Mr. [Robert] Paris Taylor, 
4 who was one of his deputies/ 

4 An examination of Mr. Bembridge, taken 
4 from the 16th of May, to the 13th of July, 
4 1781. — This examinant saith, that he has 
4 been accountant for the paymaster-general, 
4 from March, 1776, and has been in the 
4 pay-office above twenty years.’ 

Lord Mansfield. That is proved already. 

Mr. Sol. Gen. to Mr. Hughes. You know 
what is the practice and usage at the pay-office, 
with respect to making out the accounts of a 
paymaster who goes out of his office either he- 
me or after Midsummer-day ; in what manner 
are the accounts settled with respect to him ? 

Lord Mansfield. How does that bear? 

Mr. Sol. Gen. It is an allegation in the in- 
formation. 

Mh Rcorcrqft* I admit it/ 
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George Rose , esq. sworm — Examined by Mr. 

Solicitor General. 

I believe you were secretary to the Treasury 
in the months of December and January last? 
— I was. 

About what time was it that the defendant, 
Mr. Bembridge, was before the board of trea- 
sury upon the subject of any omission in hie 
account ? — I believe, a clerk from the treasury 
attends with the minutes in my own hand- 
writing; I would rather speak from thosp 
minutes. 

Mr. Bearer oft. You must use them as 
memorandums. 

Lord Mansfield < For dates especially. 

[Mr. Rose refers to his minutes.] 

When was Mr. Bembridge askea about the 
omission which constitutes this charge ? — On 
tbe 15th of February, 1783. 

Please to inform my lord and the jury, 
whether those articles, which constitute this 
balance of 48,000/. being stated to him; 
whether he said any thing about his having 
known or having been ignorant of them an^ 
tecedent to the time of tneir being entered in 
the account?— Mr. Bembridge admitted at 
the board of treasury at which I was present, 
that he was perfectly apprized of those arti- 
cles in the voluntary charge, making forty- 
eight thousand odd pounds, long previous to 
the penciled balance, as they call it at the 
auditors-office, being drawn out; I then asked 
him how he came not to see that they were 
inserted in that account; he said, that he left 
it to Mr. Powell, who had been accountant 
before him, to make up the account. I theii 
asked him if he was not aware that it was hia 
duty, as accountant, to see that all the articles, 
which ought to be brought in charge against 
the pay-master, were included in the account; 
he admitted that he knew it was his duty ; I 
then asked him, if it did not occur to him to 
be peculiarly improper to devolve upon the 
person accounting that check, which the con* 
stitution of the office had vested in him ; he 
answered, it did not In the course of the 
examination, Mr. Bembridge had mentioned, 
as the geiftleman had done before him, in the 
same examination, that he did not consider 
the account as final. Upon being asked; 
why ?^-he mentioned a dispute still subsisting 
between Paris Taylor, and the executor of my 
lord Holland ; but it was admitted that that 
account had nothing to do with any one of 
those articles in the voluntary charge; I 
asked, repeatedly, whether that disputedbe- 
tween Paris Taylor and my lord Holland’s 
executor, had any thing to do with those arti- 
cles, and could justify keeping back those 
articles ; it was admitted, it had nothing to 
do with them at all. 

Did any thing pass between Mr. Bembridge 
and you upon this occasion, with respect to 
those articles, or any of them, "being of that 
nature, that it was at all doubtful in nis mind, 
whether they ought or not to have been in- 
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serted ?— I asked Mr. Bembridge, whether he 
had a doubt about the propriety of m eluding 
any one of those articles in the account ? — 
He said — no. 

Did he say, he had for weeks, months, or 
years, or any time, known of those articles 
that oiight to be included in this account? — I 
asked him, if he did not know long before, 
that they ought to be inserted in this account; 
he said, he did ; I did not think to ask him to 
a month or day. 

George Rose, esq. cross-examined by Mr. 

Erskine. 

t observe, in looking over a minute I have 
of the proceedings of the treasury-chamber, 
at the time you are speaking of, that there 
is no mention made, directly or indirectly, 
of some of those circumstances which you 
have spoken to ? — Probably not ; I included, 
in these minutes, every thing I thought ma- 
terial or important. I read over the minutes 
after I had taken them to Mr. Bembridge, 
Mr. Powell, and the two deputy auditors ; I 
mentioned every thing in the minutes, that 
appeared to me important at the time. 

Because, as Mr. Powell was examined at 
the same time as Mr. Bembridge, and touch- 
ing the same matters, perhaps you may have 
confounded the answers of one with the 
answers of the other; for I have no trace of 
what you have mentioned ; for instance, about 
Paris Taylor's account? — It was certainly 
examined; Mr. Powell, was the principal 
person at that time, considered to be a culprit. 

I observe, in looking at the examination of 
Mr. Powell, several of those circumstances, 
that you refer to Mr. Bembridge? — As well as 
my memory can go, I asked, I believe uni- 
formly, of Mr. Bembridge, the same questions 
that I asked of Mr. Powell. 

Did you take a minute? — A very rough 
one ; the minute that Mr. Winter has in his 
hand, I took in the evening ; and as I did 
not take it at the time, I thought it im- 
portant to the parties to read the minute 
carefully and deliberately over, to each of 
them. The minute was taken on the Satur- 
day ; and on the Monday or Tuesday fol- 
lowing, I read it to the parties, and the 
only thipg Mr. Powell or Mr. Bembridge at 
all hesitated to admit, according to the mi- 
nutes I had taken of what they had said, was 
as to the account being final ; they harped 
upon that ; they both of them then said that, 
relative to the account not being final. 

Did Mr. Bembridge say, that what he had 
done was under the direction of Mr. Powell? 
He said, that Mr Powell had been the ac- 
countant before him, and he referred it to 
Mr. Powell to make it up. 

Do you remember, upon the 24th of Ja- 
nuary, receiving any letter from Mr. Powell ? 
— I cannot exactly ascertain any date ; what 
letter do you allude to ? 

In the end of January ?— J cannot upon my 
memojy say. 
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But in answer to a letter you had written 
to him, subsequent to the period we have 
been speaking of? — V cry likely. 

Saying, that 68,000/. was not the balance ? 
— I cannot positively say that; if so, it is in 
the treasury ; every letter I received will, of 
course, be found there. 

This was before the examination ?— I can- 
not say. 

Before those voluntary articles of charge 
were introduced, do you remember writing a 
letter to Mr. Powell to pay in the balance ?— 
Certainly. 

And do you not remember receiving a 
letter from Mr. Powell saying, that 68, 000/1 
was not the balance, but that there was more 
to pay in ? — Very likely I might ; but I do 
not recollect there was any such letter. 

Do you not recollect, he said in that letter, 
that if you would turn to the book in the 
auditor's office, you would find that ? — I have 
no recollection of such a thing. 

But he told you it was not the final 
balance ? — He repeatedly, told me so ; but I 
never understood the final balance to be 
otherwise than regarding the dispute between 
Paris Taylor and my lord Holland. 

Mr. Sol. Gen There is one question I 
forgot to ask you. Be so good as to inform my 
lord and the jury, about what time it was that 
there was any known intention, in the board 
of treasury, to institute an inquiry into the 
state of the sub-accountants? — Towards th* 
latter end of the last year ; it was very early 
after my coming into my office that I men- 
tioned it as a most desirable thing to be 
looked into, a point I thought the public 
would derive very considerable advantage 
from looking into. 

Was that pretty well known, and the sub* 
ject of much conversation ? — A great deal. 

Had you proceeded to take any account of 
the state of the sub-accountant ? — I cannot 
exactly say when there was any proceeding 
upon it. 

Was there any proceeding about the month 
of December ? — Yes; prior to that, there was 
an inquiry of the money in the hands of 
several persons unaccounted for. 

Were there any drawn out? — There was 
none drawn out, I believe, so as to proceed 
officially upon till after Christmas. 

Mr. Sol. Gen. There is a circumstance I am 
desired to mention to the Court, that at this 
very time, Mr. Bembridge admitted, that he 
had himself, a very large balance in his 
hands to the amount of' fourteen or fifteen 
thousand pounds. 

Lord Mansfield. You will show that. 

[A letter was put into Court, by Mr 
C hamberlayne, dated Pay-office, 19th of Feb., 
1773, from Mr. Bembridge to George Rose, 
esq.--(It was read). — 4 I shall take it as a 
‘ particular favour, if you would be pleased to 
4 inform the lords of the treasury, that in 
4 three weeks at farthest, I certainly will pay 
‘ the balance due from me, as 04c of the 
§ 
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, for a Misdemeanor* 

‘deputies of Henry lord Holland, deceased, 

‘ as paymaster of his majesty's forces/ 

Another letter, dated 3d of March, 1783, 
from Mr. Bembridge to George Rose, esq. — 

‘ I rawest it, as a particular favour, that you 
‘will be pleased to inform the lords of the 
‘treasury, that I have paid to Mr. Powell, 

‘ the balance due from me, as one of the 
‘deputies of Henry lord Holland, deceased, 

‘ late paymaster of his majesty's forces/] 

Lord Mansfield. How does it appear what 
the balance was ? 

Mr Baldwin. In the second letter, your 
lordship sees, he states that he had paid it to 
Mr. Powell. Now we will show that three 
days after, Mr. Powell paid in 20,000/. 

Lord Mansfield. That does not show the 
sum paid by the defendant, he might have 
many other sums. 

The end of the evidence for the Crown. 

Fob the Defendant. 

Mr. Bcarcrqft. May it please your lordship, 
and gentlemen of the jury ; I am counsel for 
the aefendant, Mr. Bembridge, who labours 
under the weighty misfortune of being the 
object of a prosecution, y by the attorney- 
general, for a supposed omission of duty in 
the pay-office, at a time when great pains 
have been taken to alarm the public, and to 
turn the eyes of every man upon that office. 

I am as willing as Mr. Solicitor-General to 
contribute my snare of praise to the zeal of 
the lords commissioners of the treasury, to 
inquire into the state of the public accounts ; 
be praises them much for it; it was an obvious 
duty, it is a pity that it had not occurred a 
little earlier; if all public accountants were to 
be proceeded against, it is somewhat extraor- 
dinary that they pounced at once upon my 
lord Holland’s accounts, rather than any 
other man's ; but so it was* At that end, I 
cannot call it, but in that middle, they chose 
to begin. 

Gentlemen, you will strip yourselves of all 
prejudices, and of all clamour, and you will, 
before you pronounce a verdict against this 


• See in Woodfall's edition of Junius, vol. 
• 1, p. • 174 and p. *175 note A, some interesting 
particulars respecting the accounts of Henry 
ionl Holland, as paymaster-general of the 
forces, published in consequence of the Ad- 
dress of the city of London presented to his 
majesty, July 5, 1769, in the following pas- 
sage of which address lord Holland conceived 
himself to be alluded to. 


u All this they [his majesty's ministers] 
have been able to effect by corruption ; by 
a scandalous misapplication and embezzle- 
ment of the public treasure, and a shameful 
pro sti t ut ion of public honours and cmploy- 
saent s ; procuring deficiencies of the civil list 
to be made gc* i without examination; and, 
instead of punishing, conferring honours on a 
p ay ma ste r , the pSWic defaulter of unac- 
counted millions.” 
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gentleman, see >vhether he is guilty of the 
facts charged by this information, or of any 
thing that is the fair object o f an information, 
or in other words, whether he is guilty of an 
indictable offence. I take the liberty to lay 
it down, — and, I presume, I shall meet with 
the assent of Mr. Solicitor General to that 
proposition of law ; — that nothing can be the 
object of a criminal prosecution, by way of 
information, unless, at the same time, it can 
be the object of an indictment ; the only 
difference is, that it is the privilege of 
the attorney-general to proceed by "Infor- 
mation, without the intervention of a grand 
jury; in the case of indictment, a grand 
jury must first find the charge against the 
defendant; but you will be pleased to 
take as a main ground, upon which I build 
much, that I shall offer both to my lord and 
you upon this occasion, that this is not an 
offence that can be prosecuted and punished 
by information, unless, by law, it is liable to 
be prosecuted and punished by indictment. 

Gentlemen, it behoves me, in endeavour- 
ing to do my duty to my client, to endeavour 
that you should be somewhat more particu- 
larly and minutely acquainted with the charge 
contained upon the face of this information, 
and the effect of it, than, I am sure, at pre- 
sent, you are. The charge in words and in 
substance that must be made out, is this, that 
the place of accountant in the office of the 
paymaster-general, ifc a place of public trust 
and confidence, touching the making up the 
accounts of the receiver arid paymaster-ge- 
neral, and the adjusting and settling the same 
with the auditor of the imprest ; these words 
are very important; and it will be for my 
lord's direction to you, whether the evidence 
that has been given of this place of accoun- 
tant in the pay-office, shows it to be a place 
within the legal import and description, upon 
the face of this information. 

Gentlemen, they are general words, — a 
place of great public trust and confidence: 
the law is more correct, and unless my lord 
shall tell you, that this place of accountant 
in the office of the paymaster-general is of 
such a nature, that the breach of the duty of 
it, amounts to an indictable offence, — I beg 
leave to say, that it is not a place within the 
meaning ot this information, of great public 
trust and confidence. To explain myself, 
and for his lordship’s direction, what I aim 
at, is this ; I do not believe it to be law, that 
every man, in every public office, that has 
relation even to the public money, in every 
breach of his duty commits an offence in- 
dictable; there are other ways of punishing 
that man. 

Gentlemen, I ask of my learned friend, to 
tell me in what book of criminal law, in what 
adjudged case, he finds that general propo- 
sition ? For if it be generally true, tnat 
every man, that every clerk, that every 
clerk’s clerk in office, whenever he wilfully 
neglects to do his duty, is liable to an in- 
E 
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dictment, it is astonishing what an infinite 
number of the subjects of this kingdom must 
be comprehended within such a law, and it 
affects them and no other subjects of the 
kingdom, in the manner that soldiers are 
affected by the mutiny-act; there is a severe 
law that hangs over the heads of men of thi3 
description, to infinite numbers, if it be law • 
I desire not to be misunderstood ; I do not 
mean to contend, that the law of England 
does not consider the situation of men in 
offices, and does not punish them for a breach 
of their duty in their office; but read our 
books, and look at our precedents,, and tell 
me upon what principles, and how that law 
is confined. Persons of high trust in judicial 
offices, if they purposely offend, they are 
liable to indictments; they are liable to im- 
peachments; and to be prosecuted as crimi- 
nate. Common law officers, of various kinds, 
who are necessaiy for the public admi- 
nistration of justice, are undountedly liable; 
justices of the peace, who pervert the duty of 
their offices, they shall be punished when 
they thus offend; even a constable, if he 
does not obey the warrant of a justice, shall 
be punished, because the common and ori- 
ginal law of this land, has known these 
offices from ancient time ; they are created 
for the purposes of assisting public govern- 
ment, and it is upon that principle that they 
may be prosecuted for a criminal offence, 
when they wilfully do not fulfil their duty. 
Neither the paymaster nor his clerk, the ac- 
countant, nor any of his clerks, come within 
this description. The paymaster himself, is 
g modern officer, with respect to the points 
upon which I now speak, created within about 
these hundred years ; — where do we read 
of him in our books? Where do we read of 
any such description of men, that by the 
oommon-law is indictable for any offence 
that he commits? I have tasked my me- 
mory and recollection, to go back to what 
precedents can be found upon this occasion; 
the first that occurred to my mind, was a Mr. 
Leheup, who certainly was prosecuted for a 
public offence, with regard to public money : 
it struck me the moment I recollected it, 
that that prosecution was right, and clearly 
founded in law ; for the history of Mr. Leheup 
was this ; he was appointed and named, by 
special act of parliament, for the purpose qf 
receiving subscriptions for the lottery for the 
purpose of purchasing the museum; he 
abused that trust, for finding the tickets bear 
a premium, he got a parcel of sham names, 
and represented them as the names of real 
subscribers and contributors given in to him, 
by which means, he got possession of the' 
tickets, and sold them to an advantage; 1 
have seen the information that was filed 
against him (and though it consists of a 
great number of different charges, I think 
nine, at least, it will be in the memory of his 
lordship, I am sure) ; it turned out to be ex- 
actly as I suspected, and the point in the 


charge, in every one of the counts in that 
information is, that what he did was contrary 
to the intent and meaning of the act of par- 
liament that created the offence, and which 
is recited in the information and, not con- 
tent with that, in each count it is included 
over again, in manifest violation of that act 
of parliament It was not clear, that even* 
in that gross offence, Mr. Leheup was guilty 
of an offence known to the common laws of 
this country, but that he was upon the sta- 
tute, no man could doubt. It is a d,ear prin- 
ciple of criminal .law, .that if an act of parlia- 
ment commands a thing to he done, or pro- 
hibits it to be done, and does not direct a 
pecuniary penalty, or a particular mode of; 
prosecution, whoever acts contrary to that 
act is Indictable; Mr. Leheup, upon that oc- 
casion, clearly acted contrary to the spirit of 
the act, for being named as a trustee for the 
public, oe acted for his own benefit, in subvert 
sion of the act of parliament. Upon the ground, 
therefore, of being appointed by the act of par- 
liament, and acting directly in open violation? 
of it ( which i9 perpetually repeated in the 
indictment), it was, that he was found guilty. 

I call upon the knowledge and experience of 
my learned friend, the solicitor-general, to 
show me a single instance of a prosecution of 
a clerk in office, by way of information or in- 
dictment, for wilfully omitting to do his dutv_ 
Gentleman, this is not, and it is fit you should 
attend to that (and with great submission, X 
hope my lord will do it too), that this is not 
a crime of commission ; here is nothing done, 
nothing executed, nothing perfected, no mis- 
chief done to the public, no los9 whatever 
follows from it. I ask of my learned friend, 
then, if he cannot produce a precedent to 
tell me upon what principle does it stand ? 
Says my learned friend, no man can doubt 
about it ; every man’s understanding must 
teach him, that an officer in the public office 
of the paymaster, who has to do with public 
accounts, must be a criminal if he wilfully 
omits to do his duty. Why must he? because 
it strikes you to be a wrong thing.— -Nume- 
rous are the cases I could state to you, that 
would strike a man infinitely more, conces**- 
ing which, there is not a colour to say, that 
they are indictable offences. It is not then 
the disapprobation of mankind ; it is not your 

a this thing is not decent or proper, you 
not have done so, that makes an in- 
dictable offence. It is of the utmost impor- 
tance to every subject of this country, that 
somewhere or other, he should be able tp 
learn what the law is upon all subjects, but 
above all others, upon criminal subjects* 
Again, I call upon my learned friend, most sc* 
rioualy, to state to me, if he can, a precedent, 
a principle, a line, or word, that is to be found 
in any law-book, upon which he can found 
the legality of the present charge.— I say this 
for my lord’s direction, not that I conceive 
that even this evidence proves the fact, in the 
maimer in which it is charged against Mr* 
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Benbndge, in the present accusation. The 
dwge is this; that it being his duty to dis- 
doie these items, he wilfully f which is the 
saence of this and of every otner crime, for 
nonaa can commit a crime, unless his will 
gotsvHh it, and he knows what he is about; 
phsps, it is not necessary that he should 
tww, that in point of law, it is a crime, but 
bis will must go along with it, and he mnst be 
conscious at the time, that he is doing 
something grossly wrong) concealed them. 
Now see what evidence you have of that, the 
story stated to you is this : lord Holland was 
a great public accountant; when his lordship 
went out of office, and still when he died, 
there was a vast account with the public, in 
the common and ordinary course of the ex- 
chequer; Mr. Powell alone was the acting 
executor, and the single representative of lord 
Holland ; Mr. Powell was in a very peculiar 
situation ; and, gentlemen, if you will do me 
the favour, and my client the justice to attend 
to me, I am persuaded, from that peculiar 
circumstance of Mr. Powell’s situation, you 
will see a complete excuse for the present de- 
fendant. Mr. Powell had been aocountant in 
this office for many years, he was now 
cashier, but the same Mr. Powell was likewise 
the executor and representative of mylord 
HoHand ; now, what an absurdity would it be 
to require of a man, who was himself to ac- 
count, and who was better able to make out 
the account than any man in England, from 
the nature of Iris office ; what an absurdity to 
require him to go and present himself to a 
mao to do that business, who did not under- 
stand it so well as himself. The commission- 
ers of the treasury thought they had reduced 
Mr. Bembridge to an absurdity, when they 
asked the question, whether it did not occur 
to him, that it was wrong to suffer Mr. Powell, 
because he was the person accounting, to draw 
up the account? Mr. Bembridge said, it did 
net occur to him ; he would not tell the lords 
tfcrt sat at that board, that the reverse was 
what occurred to him ; but to any man, who 
understands the nature of this office, who 
would advert to the particular situation of 
Mr. Powell himself, it would have been an 
absurdity, if Mr. Bembridge had called upon 
him, to permit him, Mr. Bembridge, to do 
that which the other could do so much better. 

Gentlemen, it is not an offence charged by 
the present information the taking foes for 
not dome the duty of the office, that has been 
frequently done ; in the case of Mr. Winning- 
tan, his representatives chose to pass his ac- 
counts by a person they employed themselves, 
the accountant received fees for it, and it never 
occ u rred to any man, to prosecute him for it ; 
baft that is not this prosecution. There was 
nsnch stronger reason that Mr. Powell should 
he permitted to draw up this account ; I say, 
M*»£aareU had a right to do it, and it was 
nut in the power of any man breathing, by 
tqpkv in existencewtocompel it to be done 
Bf mam This is a strange idea of 
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its beiog the duty of the accountant, in this 
pay-office, to settle the accounts of an ex-pay- 
master out of office, or a dead one with his re- 
presentative. I desire to learn of my friends, 
what law, what process there is to enable him 
to carry this into execution ; what duty can 
there be upon that officer, who either may do 
it or let it alone, at the option of another per- 
son ? The charge is, that it is the clear and 
absolute duty of the office of an accountant 
to settle the accounts of the paymaster, and 
to act in adjusting them with the auditor ; if 
this is the ancient course of the exchequer, there 
is some process which can compel the party to 
do this ; where is that process from the ex- 
chequer that can call Mr. Powell, or any body 
else, to come before the accountant of the 
pay-office to settle and pass his account ? Is 
there any such law ? Is there any such pro- 
cess? No; a paymaster and his representa- 
tive, like every other accountaht for public 
money, is obliged to account with the ex- 
chequer, according to the ancient course of 
it, and all that process of law to extort an ac- 
count from those who have public money in 
their hand, must come frour the exchequer, 
compelling the party to aotfount with the au- 
ditor. 

Gentlemen, it is perfectly true, that it has 
been very frequent, in point of fact, for the 
accountant in the paymaster’s office, to assist 
in making up and adjusting the accounts of 
ex-paymasters, but it does not, therefore, 
follow that it is their duty to do it ; why the 
thing has happened, is very easily accounted 
for; they are the best judges of this kind of 
account; they can do it quickest, they are the 
most able at it, and, therefore, it happens, 
that nineteen times in twenty, for what I 
know, if it could be traced so far back, the ex- 
paymasters, or their representatives, have ap- 
plied to the accountants to do this for them ; 
but they may do the reverse if they think pro- 
per. I take the liberty to say, that it was 
law, till altered by an act* that has passed 
only this session, that a paymaster, upon go- 
ing out of office, or, if he was dead, his re- 
presentative, had a right to take every book, 
and every scrap of paper that would serve to 
make up his account, away from the pay-of- 
fice, to his own closet. I will go farther; 1 will 
state a case, and put it in the form of law. 
If the representative of a de&dpay master had 
got hold of a book in the office which con- 
tained only his accounts, and was going out 
at the door with it, and the then paymaster 
was to run after him, and say, * Sir, I want that 
‘ book, it is mine ;’ 4 no,' says the other, 4 it is 

• * See stat. 23 Geo. 3. c. 50. intituled, 44 An 
act for the better regulation of the office of the- 
paymaster- general of his majesty’s forces, and 
the more regular payment of the army ; and to 
repeal an act made m the last session of par- 
liament, slat. 52. Geo. 3. c. 81, intituled 4 An 
act for the better regulation of the office of 
paymaster-general oi his majesty’s forces.’ ” 
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‘ mine, Lhave a right to make use of it if the 
paymaster, in office, were to snatch that 
took and take it away, I take the liberty to 
say, that the representative of the paymaster, 
out of office, might bring an action of trover 
for it ;it is his absolute property; why, gentle- 
men, it is the means ot his doing that which 
the law says lie is bound to do ; tne man whp 
receives money, must account with the ex- 
chequer ; shall he leave all his vouchers, all 
his books, which enable him to make, up that 
account, in the hands of any man ? Such an 
absurdity requires stronger proof than any 
that has been adduced to day; * O ! 9 say, the 
gentlemen, ‘ Mr. Bembridge has admitted 
that it is so.’ It has escaped me, if Mr. 
Bembridge has admitted that it was the duty 
of the accountants, whether they would or 
pot, to pass the accounts of the ex- paymas- 
ters; he has said they make up the accounts ; 
in feet, they do so ; and I have accounted to 
you, rationally, I trust, and fairly, how that 
happens ; but I say, it cannot be their duty, 
unless it be in their power to enforce it, and 
my learned friend will tell you, if there be any 
process oi law {^compel that. 

Now, gentl^mol^ permit me a word or two 
more to that which is the essence of this, and 
and of every crime ; and that is the wilful- 
ness of this concealment by Mr. Bembridge. 
As to the wilfulness, you will recollect the 
story, and understand it. Mr. Powell, the 
representative of lord Holland, is to aocount 
for great sums of money, delivered into the 
possession of lord Holland, for the public use; 
when he is called upon to do it, he delivers in 
two books to the auditors of the exchequer, 
one of which is called the final account ; Now 
it is necessary here that I should beg your 
attention, lest you should be misled, as the 
public has been, very much, by the abuse and 
misunderstanding oV that phrase, ‘ final ac- 
count ;’ and to do justice to my . friend the 
solicitor-general, he has stated it so ; if ‘ final 
account’ means (which it certainly does) no 
more than the last book of account ; that is, 
I bring here my last book of account, which 
comes down to Michaelmas, 1765, which is 
the close of my account; in that sense it 
is a final account ; but, if it is meant to be 
said to you, as it has been published all 
over the world, in all the newspapers, that 
the account was * finally closed, 7 it is perfect 
nonsense ; and then the clerks in the office 
are wiser than all the world ; they think, be- 
cause there is a penciled balance struck, it is 
a final account. Now, I ask you, gentlemen, 
if you do not reason the contrary way ; that 
because it was written in pencil, it was not a 
final account; it was written in pencil, be- 
cause it was liable to be altered ; indeed, the 
witnesses, on the part of the prosecution, have 
said it was not a finally closed account^ and 
they have told you, ns the' truth is, that their 
accounts were never considered as a finally 
closed account, till the party himself, who is 
the acting person, has set his name to it, and 


sworn to the truth of it. Now, theq, let us 
see the offence of Mr. Bembridge; it consists 
in this ; Mr. PowelL had delivered in many 
books of accounts ; he had omitted several 
articles, amounting, I confess, to a large sum; 
Mr. Powell might have inserted them, Mr. 
Powell ought, n you please (I will go so far), 
to have inserted them before; Mr. 
bridge knew that they ought to have bee? 
inserted before, and Mr. Bembridge did not 
turn a spy, and go and tell the auditor that 
his predecessor at his office, Mr. Powell, in- 
tended to commit some offence ; for if Mr. 
Bembridge had been base and mean enough 
to feel it a duty to snake some information 
upon the subject (but how can a man feel 
such a conduct to be his duty, which he 
would spurn at the idea pf ?), if he had been 
ever so willing to make a charge against Mr, 
Powell, he could not have put it with any 
colour of truth, in any other form than this* 
to my lord Sondes : I believe Mr. Powell in- 
tends to commit some offence, some fraud 
upon the public ; why } Because he has 
omitted to insert, in the proper place, a great' 
number of articles, amounting to a large sum 
of money ; I believe he means to close his 
account, finally, without doing it ; — that 
woirfd have been Mr. Bembridge’s charge; 
and for not having that trilling merit it is, 
that he is prosecuted. What a figure would 
Mr. Bembridge have cut in the world, when, 
in point of fact, it turned out that the sus- 
picions were false, for that, in truth, Mr. 
Powell did insert this ? ‘ O !’ says my learned 
friend, ‘ he did not do it voluntarily ; the ac- 
tivity of the then lords commissioners of the 
treasury frightened all the work!, and brought 
them in. 7 Gentlemen, it may be so, for any 
thing that 1 know ; but do you make a crimi- 
nal charge, not against Mr. Powell, hut 
against Mr. Bembridge, for not telling of Mr. 
Powell ? It would be too hard to .take that for 

n ted, and the whole fault of Mr. Bera- 
te seems to be, that he was not too for- 
ward to tell tales, and to create suspicions 
which were not founded in facts. It is not 
necessary for the government of this country 
to be carried on by a generation of spies and 
informers ; it is not the spirit of an English- 
man, and I trust, you, gentlemen, who are so, 
will make due allowance for that. Will yon 
suffer a man to be convicted of a crime for 
not doing that, which if he had done, all man- 
kind must have hooted and hissed him for 
doing ? 

Now a few words as to the wilfulness of it. 
It must be wilful, say they, because he was in 
the pay-office, because it appeared in the 
books, and he must know it. Is that the 
foundation of the criminality ? Is that the es- 
sence of the crime ? Is it because, receiving 
money of the public, he knew of something 
that he might have disclosed, and did not r 
If so, my friend will have enough to do with 
informations, for they ought to file criminal 
informations against every man, fi»m top 
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bottom of the office, who can read, and has 
access to these books ; which furnishes this 
obser vat io n , that it cannot rationally be con- 
ceded that Mr. Bembridge meant any mis- 
chief in this, for he must know, if he had any 
common sense, that it was an absolute im- 
possibility to keen the secret ; if he did not 
intend to keep the secret, the crime is va- 
nished in this business ; ‘ but, no,’ they will 
say, 1 the crime has once existed ; and if I 
can hod a man who has committed a crime, 
though there is an end of it, and it has had 
no effect at all — the crime is complete, and I 
have a right to punish it at any time for 
the only way in which they can make this an 
offence, is, that Mr. Bembridge kept it back, 
when he .ought to haye disclosed that he had 
reason to suppose a crime was meditated by 
Mr. Powell. 

Gentlemen, I beg you will distinguish be- 
tween the situation of Mr. Bembridge and 
Mr. Powell; Mr. Bembridge has nothing to 
do with the public money ; he was not inte- 
rested in this, and was not advantaged by it 
at all ; if there was a fault, a monstrous crime, 
as the solicitor-general has stated, that un- 
happy man, whose name has been mentioned 
so often, hits pronounced and executed a sen- 
tence upon himself, severer than the law 
could inflict;* — there is a sacrifice to public 
clamour, for it was so at that time. li‘ Mr. 
Powell had been in existence to answer for 
hit crime, a prosecution against Mr. Bern* 
bridge, by the attorney-general, would not 
have been thought of, for that, mere colour of 
a crime, tor more than colour there is not. As 
to withholding it, if you suppose the great 
object and design of Mr. Bembridge was to 
keep this secret, he would have said, when 
the inquiry was made of him, ‘ I know, posi- 
tively, there are no more articles;* if his ob- 
ject had been to have kept it secret, would he 
have directed, them to the man who would 
disclose it — who ultimately must, land who 
did disclose it i But at the time, I think, in 
November, when the clerks were worked up 
to a little more diligence than they had been 
before, in the auditor’s office, they go to Mr. 
Bembridge about it ; says he, * I know of no 


* In the General Advertizer of May 28th, 
1783, is the following paragraph : 

John Powell, Esq. 

u Monday night, May 26, a very respectable 
jury, summoned by the coroner, sat upon the 
body of John Powell, esq. at his house in 
Bennet-street, St. James’s, who that morning 
had, through extreme depression of spirits 
nd despondency, put an end to his unhappy 
life; when it appeared, upon the clearest evi- 
dence, given by Mr. Jktigby, Mr. Burke, Mr. 
Wood house, and divers other witnesses* that 
the deceased, since the time of his clainina- 
tsoii before the lords of the treasury, has been 
generally m a state of insanity* The jury 
u n a nimo usly brou£it in then verdict lunacy.” 
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more, 1 can tell you of no more, go to Me. 
Powell;’ and the witnesses say, irom that 
period, their constant intercourse, from time 
to time, was with Mr. Powell and nobody 
else. Then, in November, Mr. Bembridge 
was not so forward, as a spy and an informer, 
as he ought to be in point of law ; but he 
says, apply to my principal, Mr. Powell, I 
have nothing to do with it; and that was 
true, Mr. Powell was the acting man* he wa$ 
making up his accounts ; 1 asked the ques- 
tion, whether Mr. Powell did not succeed to 
be cashier, af ter he quitted the office of ac- 
countant ? the answer was, and the fact is 
clear, that he was so, and spent many, many 
hours, every day, at the office ; the conser 
quence of that was, that all these books must 
be there ; they were in his custody, seen by 
Mr. Bembridge ; Mr. Bembridge assisted, if 
you please, with all my heart ; but Mr. Bem- 
bridge, upon that occasion, not being, wife* 
accountants frequently, in fact, have been, — 
but Mr. Powell himself carried on the ac- 
count; Mr. Bembridge was not interested 
with the passing of this account ; if for a mor 
ment, a day, or a month, he assisted, there 
was an end of it in November, and then he 
refers you to Mr. Powell, who was himself 
passing his own accounts. 

Gentlemen, under this circumstance, for 
God’s sake, where is the mischief done to the 
public? where is the obstinate wilfulness that 
is to compose this crime r He had not the 
money; he could get nothing by it; nobody 
could state the manner in which he was ad- 
vantaged; and at this moment, the whole 
business, with respect to the public, stands in 
the situation in which it did a dozen years 
ago, with respect to the payment of the mo- 
ney ; for though it turns out that Mr. Powell 
has now acknowledged that there is a debt 
due to the public of upwards of a hundred 
thousand pounds, part, of which, this addi- 
tional 48,000/. is, — it is not paid, but I can 
tell you that it is perfectly secure; and even 
this miserable Mr. Powell, whose character 
has been so reflected upon (I know it, for I 
have seen the accounts, that there is a hun- 
dred and odd thousand pounds that is a ba- 
lance due to the country, though it stands 
upon perfectly as good security as any in this 
kingdom) ; Mr. Powell has never altered it, 
for it stands upon the same mortgages, and 
the same ample security, of every kind, 
exactly as it did in lord Holland’s life-time. 
What has been the suggestion against this 
wretch? why, that he was, all along, cheating 
the public, and keeping back this account 
for the sake of making advantage of money, 
and turning it to his own purposes; it is im- 
i possibles it cannot be so : it is out upon the 
same securities and mortgage (I repeat it 
again) that it existed upon in the time of my 
lord Holland ; he had nothad it in his pocket, 
he could not play with ity nor did he. To 
advert still to the point — Mr. Bembridge 
I wilfuMy assisted in this concealment, for the 
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take of a man who could get nothing more 
by it than he did ; Mr. Powell, in fact, brought 
it forwards. Let me now consider of k (with 
a view to my lord’s direction to you) again, 
what sort of an offence this is, in another way 
of considering it ; I have stated to you, ana 
trust I have satisfied you, that, at the utmost, 
this was an intent to commit an offence ; I 
take the liberty to lay rt down as clear, indu- 
bitable law, that an intent to commit an of- 
fence, unless that offence be treason, is no 
crime by the law under which we live, and 
by which, we are governed. If Mr. Powell 
intended to secrete this from the public, and 
Mr. Betnbridge meant to assist him in it, his 
offence could not go farther than the principal 
in this sort of thing, for it was but intention, 
which intention, in fact, was not carried into 
execution. I desire to know, what colour 
there is to say (if it was in proof) to you, 
that this is an offence criminal and indictable 
by the common law of this country. ‘ O ! 
but,* it will be said, ‘ Mr. Bembridge stands 
in a peculiar situation, he is to do his duty 
correctly ; if he omits any part of it wilfully, 
that omission is, in effect, a positive crime/ 
I know that is the way in which my learned 
friend will talk to you by-and-by; that is 
measuring strangely indeed ; if that should 
be conceded to be law, it is a very severe one, 
and where men prosecute upon a severe law, 
it behoves them to have their evidence com- 

S lete and decisive; if the execution of the 
iw is severe in itself, you ought to be per- 
fectly satisfied, before you convict, that you 
have facts and evidence which prove the 
crime beyond all doubt. Now, as I have said 
so often, and cannot repeat it too often, it is 
the design of the party, the wilfulness, that 
constitutes this offence, and unless you are 
perfectly satisfied by the circumstances, that 
it was absolutely wilful and designed, there' is 
not a colour to convict Mr. Bembridge of this 
charge. It is contended, — and it may be so, 
tor what I know, — it may be my loid’s opi- 
nion, and yours, when you come to give your 
verdict, — that it is the duty of the accountant 
of the pay-office, to pass tnese accounts ; but 
the essence of the offence is the wilfulness of 
the omission; it ought to appear to you, 
therefore, beyond all doubt, that Mr. Bem- 
bridge knew and thought it to be the duty of 
his office. Can you, after the evidence that 
has been given, conceive that he was con- 
vinced that it was the duty of his office, when 
the officers from the auditor’s-office, which is 
the proper place to compel the making up 
this account, tell you, that when they applied 
to him, he refers them to Mr. Powell himself? 
Now, some of these gentlemen have been 
acquainted with the office thirty-six years; 
didT not one of them say, * what, Mr. Bem- 
bridge, would you send us to Mr. Powell to 
make up and pass his own accounts?’ — No. 
— From Mr. Bembridge’s acts, at the mo- 
ment, it is plain he cud not consider it as a 
part of his duty, but referred them to his 


principal ; Mr. Hughes and Mr. Wigglesworth 
conceded to it, for away they go, and from 
that time to this moment, they nad no inter* 
course with Mr. Bembridge at all ; but this 
has been, all of it, extorted at a board of 
commissioners of the treasury, from the de- 
fendant himself. It might be their duty; I 
dare say, they had nothing but public views 
in it; they aimed not at particular men or 
things ; all persons of a certain description, 
you know, never cast their eye upon any thing 
of that sort. I will admit, if you please, that 
it was perfectly proper to make the inquiry 
for the sake of the public, and for the sake of 
compelling the payment of the balance ; hut 
can you conceive that it becomes commis- 
sioners of the treasury, if in the course of 
inquiries of that kind of pursuing money, 
they stumble and kick up a crime, to send 
their clerk to give evidence of this? I have 
no difficulty to say, that I cannot conceive 
that it was either necessary or becoming. If 
they were in the prosecution of the money, 
let them make use of any thing that they 
think proper to that end; but that 9ort of 
inquiry and examination appearing to aim at 
one thing, and, in truth, looking after another, 
in my apprehension, does honour to no men, 
let their characters and stations be what they 
will ; but if they will descend to give the evi- 
I dence, we must consider it. Now, gentlemen, 

! what is it that Mr. Bembridge says ? — I suf- 
fered Mr. Powell to pass his own account ; and 
can you conceive, when Mr. Bembridge gave 
that answer, that he thought he was accusing 
himself of a crime, whatever the commis- 
sioners of the treasury were aiming at upon 
that occasion ? Mr. Bembridge is not a fool ; 
I claim that, therefore, as evidence for the 
defendant ; he answers the questions at once, 
and states the fact. Consider his situation ; 
had he been conscious of any crime or offence, 
would he have been so ready to answer the 
question ? he made no difficulty to tell them 
all. It is necessary for you, therefore, under 
the circumstances of this case — in the first 
place, to decide from the whole complexion of 
it, whether you are satisfied that this was a 
wilful concealment of this transaction, which 
was for a time wrong, but is followed by no ill 
consequences. It will be for my lord to tell 
you, whether I am right in the law I have 
taken the liberty to lay down for his lordship’s 
consideration ; I am not ashamed of it, I am 
serious in it, and it does not misbecome arf 
advocate, nor does it misbecome a subject of 
this country to say, that it is of the utmost 
importance to every individual in it, that the 
criminal law of the country may be known and 
traced, and that it may be found somewhere. 
I say this law is to be found nowbere, and I 
have a right to say it, for unless my friend 
can show it has been determined by some 
court of law, or is to be found in some book 
of authority upon the subject of criminal law, 
I have a right to say tnere^S no such law, 
and I am satisfied that you will qot find any 
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principle or precedent of the kind. Gentto- 
nen, I will examine witnesses, who knew the 
nature and practice of this office for many 
years; they will tell you what the business of 
the accountant is, and it certainly is very great 
aad extensive ; they will, however, state to 
vw, particularly, the points which are his 
SotY, and they will tell you that they never 
understood that this was his duty, but that, in 
truth, it was, as I have contended that it 
must in point of common sense and law be, 
that the party accounting, may either make 
the account out himself, or employ any per- 
son be thinks proper to do it for him ; that is 
a strong proof of it in the case of Mr. Win- 
mnrton’s representative ; he gives the account 
to Mr. Bangham, the deputy-auditor, and 
gives the pay-office the go-by ; he chooses his 
mao, hut did the paymaster interfere? No. 
Oh! but he took an allowance for it, and 
that is to be clear evidence that he did his 
duty. Gentlemen, I acknowledge that taking 
feet is evidence, that there is a duty for it, 
but that is not the crime that is imputed to 
the present defendant. This is not an infor- 
mation against him for not doing the general 
duty of his office, and yet the essence of the 
dime is what I have already mentioned to 
you, that it was a wilful concealment, in point 
of fact. I trust, upon the circumstances of 
the case, from the evidence I shall produce, 
you will be convinced it is not the duty of the 
accountant ; you will have good reason to 
think that Mr. Bembridge so apprehended it; 
it wiO not stand on your being told, whether 
it was, or was not his duty, but you will see 
every reason to think he did not apprehend it 
to be his duty. 

Gentlemen, you observe this is t^e case of 
a man who gets nothing by it, who does not 
touch the money at all, and if there be any 
thing wrong in his conduct, it is only, at 
most, an intention to commit an offence, 
which, in point of fact, never was committed. 
This is the nature of the case, which I have 
to lay before you. I trust, that neither in 
point of fact, have they made out a case hpon 
this record, and if they have, I submit to his 
lordship, that in point of law, it is not an of- 
fence for which an information would lie. 

Evidence for the Defendant. 

Bangham , esq. sworn. — Examined by 
Mr. Scott . 

You are, I understand, employed in the 
pay-office ?— Yes; I am. 

How long have you been employed in that 
office?— Thirty-three years. 

What is your office now ? — Ledger-keeper. 
Are you acquainted with the duties of the 
of accountant-general ? — Of the ac- 
countant 

Will you be so good as to state to the Court 
are the duties of that office ? — I take the 
duties of the accountant of the paymaster- 
poeaTjoffice to be — to state spd settle the 
+ 
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accounts of all regiments, troops, and com- 
panies, in the pay of Great Britain ; to settle 
and state the accounts of all the deputy pay- 
masters that are employed abroad by the pay- 
master-general ; to state the pay and clear- 
ings of all the garrisons at home and abroad ; 
to settle and correspond with all the deputy- 
paymasters likewise abroad ; to examine all* 
their accounts; to check all receipts that are 
made out for the general and staff-officers in 
Great Britain and North America, and to see 
that the deductions taken therein, are proper • 
to examine and state the account of extraor- 
dinary services every year ; in short, the ac- 
countant of the paymaster-generaTs office ha* 
the inspection or the whole, the business en- 
tirely lies upon him. 

What is the duty of the accountant with 
respect to making up the accounts or pay- 
masters who are out of office ? — I really be- 
lieve it is entirely at his own option whether 
he will or will not do it. 

Have you always understood that to be so ? 
—I have. 

What fact is the reason of your believing 
that it is at the choice of the paymaster to 
employ whom he pleases? — I will mention 
one circumstance; it was before I was in 
office, to be s\ire, and that was with regard to 
Mr. Winnington's account. 

Mr. Sol. Gen. The witness cannot state 
that, as of his own knowledge. 

Mr. Bangham. The deputy-auditor, who 
made up the account, was a relation of mine, 
he was employed by Mr. Ingram, who was 
the executor of Mr. Wilmington. 

Lord Mansfield. It is nothing of your own 
knowledge ? — No. 

Then do not say any thing that is not of 
your own knowledge. 

Mr. Scott . Did you know Mr. Nicholl ? — I 
did. 

Do you know of his being employed in 
making up the accounts of an ex-paymaster ? 
— I do ; he was employed in making up the 
accounts of the late lord Chatham. 

What was Mr. Nicholl ? — Accountant in the 
paymaster-general^ office ; Mr. Nicholl died ; 
Mr. Sawyer was then cashier in the pay- 
master-general’s office ; when Mr. Nicnoll 
died, Mr. Sawyer was employed, and Mr. 
Sawyer, I believe, employed Mr. Lamb as the 
principal person to assist him in making up 
those accounts of my lord Chatham. 

And Mr. Sawyer was not accountant at that 
timeP—No ; cashier. 

Do you know Mr. Bembridge ? — I do. 

What is his general character ? — I never 
heard any ill of him, never ; he is a very ho- 
nest, good officer. 

How long have you known him ? — I was 
in the office before him some years ; I have 
known him ever since he has been in the of- 
fice, and he has been a very able man, in 
every department he has been in. 

He is an honest, good officer ?— Yes ; I 
never heard any objection to him. 
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— Crawfurd , esq. sworn. — Examined by 

Mr. Erskine. 

- I believe yon have been in the pay-office 
for many years ? — Ever since November, 
1761. 

In what situation there ? — In different 
situations. 

What situation have you now ? — Cashier of 
half-pay. 

You must, of course, be acquainted with 
the different offices of that department. Do 
you know the nature of the office of accoun- 
tant ?— I do ; I have some memorandums 
here, if you will permit me to refer to them. 
[Refers to his memorandums.] I consider 
the duty of accountant of the pay-office is, to 
examine and state the accounts of the several 
garrisons at home and abroad, and to see that 
the proper deductions are made ; to examine 
and state the claims of the several general 
and staff-officers, and officers of hospitals at 
home and abroad, and to see' that the proper 
deductions are made therein ; to examine and 
slate the account of the army extraordinaries 
that annually occur ; to settle the several re- 
mittances to be made to the paymasters 
afbroad ; to examine the accounts of the se- 
veral deputy paymasters; to examine every 
memorial and report ; to do the official cor- 
respondence in general ; and he has the ge- 
neral superintendence and direction of tne 
office. 

Do you know what is his duty, if he has 
any duty at all of that sort, relative to the ex- 
paymaster’s accounts? — I always have under- 
stood that the making up of the ex-paymaster’s 
accounts rested with himself or nis personal 
representative — if dead, to put his accounts 
in what hands they pleased. 

Did you ever conceive, from any observa- 
tion you have ever made upon tne accoun- 
fant’s-office, or any thing you have ever 
known of it, that he can compel the ex- 
paymaster to bring in his accounts before 
nim to be settled ? — I have never thought so. 

' Row long have you been acquainted with 
Mr. Bembridge? — He was abroad when I 
came into the office ; but very soon after I 
came in, early in 176$, Mr. Bembridge came 
hojne, I believe from Belleisle. 

And you have been acquainted widi him, 
hi office, ever since ?— Yes. 

As far as your observation has extended, 
how has Mr. Bembridge conducted himself 
in that department?— Like a most able and 
active officer. 

' Did you ever see any thing that gave you 
the least reason to doubt of it? — No. 

— — Crawfurd , esq. cro96-exammed by Mr. 

Solicitor General. 

Mr. Bembridge was deputy paymaster at 
JfeUeisle ?— Yes. 

I will not ask you your opinion about the 
duty of a man’s office, but ; perhaps, you can 
tell nys, during your experience, who has, in 


’fact, settled the paymaster’s account in the 
auditor’s Office ? — It has been done by different 
people. 

Has it not, since you came into office, * been 
done by the accountant ? — Mr. Nicholl had, 

I believe, the making up lord Chatham’s ac- 
counts ; he was in various departments ; he 
changed, according to his health, from an 
active to an office less active, and in all his 
offices, he continued to conduct the making 
up lord Chatham’s accounts. 

Tell me whether the accountant has ordi- 
narily, or as far as you know, always carried 
in and settled the account with the auditor? 
— I cannot speak certainly to that ; there are 
few have finally passed. 

But whether final or not, in the progress of 
the accounts have not they been universally 
the persons ? — I believe they are generally the 
persons that do it, unless the ex-paymaster 
thinks proper to appoint another. 

That is a matter of opinion ; but have you 
ever known a man, who, being paymaster, 
ever substituted, or attempted to substitute 
any other person whatever ? — I cannot speak 
certainly to what situation Mr. Nicholl was 
m when he conducted the accounts. 

Then it comes to nothing. I ask you whe- 
ther, as far forth as this duty has been per- 
formed at all, within your knowledge, it has 
not been by the accountant? — 1 really do not 
know who has passed the accounts. 

There have been several paymasters in 
your memory. Now, for instance, do you 
know who settled and passed Mr. Rigby’s ac- 
counts, as fur as they were ever settled and 
passed? — They are not passed yet. 

None of them ? — Not final accounts. 

But as far as have been carried in ?— Mr. 
Powell first, and Mr. Bembridge assisted, I 
understand. 

Let us see if we can take things separately. 
When Mr. Powell was accountant, did he do 
it for Mr. Rigby?— Yes. 

When Mr. Bembridge was accountant, did 
he do it or no ? — I believe, he and Mr. Powell 
jointly. 

In the time of Mr. Townshend, whom were 
the accounts settled and passed by ? — I believe 
by Mr. Powell. 

He being then accountant ; now, who was 
the accountant in the time of lord North and 
Mr. Cooke ? — I believe Mr. Powell too. 

• Then in all these instances, as far as you 
know, the person filling the office of ac- 
countant did this duty?— I should generally 
think they would, they are the properest for it, 

Mr. Erskine; During the times you have 
spoken of (Mr. Townshend, Mr. Rigby, lord 
North, abd Mr. Cooke\ was not Mr. Powell 
very much experienced in that office?— Yes. 

But you say he continued to do this busi- 
ness while cashier, when he was not accoun- 
tant? — I understand exactly the same ; I un- 
derstood so. 

Mr. Sol . Gcn t You see the witness knows 
nothing of it, 
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Ur. Erskine. You have told us, in point 
Of fact, that lord Chatham’s accounts were 
settled by Mr. Nicholl ? — I was a young officer 
at the time, and was very little employed in 
the business. 

One of the Jury. What is your reason for 
thioking Mr. Powell did all this? You say 
vou understood so ? — Because I always saw 
him busy with the accounts, and have spoken 
to him upon the business. 

Mr. Erskine. After he ceased to be ac- 
countant? — Yes; I have spoken to him se- 
veral times upon the business of the accounts, 
and have carried sections of the accounts to 
him. 

Then you know, that after Mr. Powell 
ceased to be accountant and was cashier, he 
vis still employed upon those accounts ? — 
Yes; with the assistance of the accountant. 

Mr. Join Lsmb sworn. — Examined by Mr. 
* Adam. 

Were not you employed to pass my lord 
Chatham’s accounts as paymaster ? — X was. 

Who employed you to pass them ? — I was 
employed by lord Chatham, at the recom- 
mendation of Mr. Sawyer, who was, at that 
time the accountant in the pay-office; I made 
out the whole of my lord Chatham’s ac- 
counts. 

Did you do the whole of that business of 
passing lord Chatham’s accounts ? — I did the 
*hole of it; I had the books of the pay- 
office. 

Did any body interfere in that business, or 
assist you? — No. 

What were you at that time?— I was, at 
that time, in particular friendship with Mr. 
&vyer; 1 was an army-agent, and not having 
more than a regiment to oe concerned for, 1 
assisted him at the pay-office, and he recom- 
mended me, from a knowledge of the busi- 
ness at the pay-office, to make up the ac- 
count 

Had you frequent intercourse with the au- 
ditor I * * * 5 s-office, at making up that account ? — 
Mr. Hughes knows, I believe, that there was 
nobody ever attended them but myself, I ap- 
peal for the truth of it to Mr. Hughes. 

Mr. John Lamb cross-examined by Sir Thomas 
Davenport. 

I see you were recommended by the ac- 
tfunUnt ? — Yes ; to my lord Chatham. 

Why did not the accountant do it himself? 
"T never conceived it was the accountant’s 
“nsiness; I apprehend the business of his 
will not allow him to do it. 

He had not tiiqe and leisure for it? — No. 
Otherwise it belonged to him to do it, I 
su PJ**e? — I do not know that he would. 

Then bow came the business to prevent bis 
nsviag time? — I do not know. 

Ingram sworn. — Examined by Mr. Scott. 

Yep were executor of Mr. Wilmington?— 
% father was. 
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Lord Mansfield. You have derfainly set- 
tled that fact, and need not examine to it. 

The Bight Hon. Lord North sworn. — Exa- 
mined by Mr. Scott. 

Do vou know the defendant, Mr. Bem- 
bridge r — Yes. 

How long has your lordship known him?— 
Ever since the year 1766, when I was ap- 
pointed joint paymaster with Mr. Cooke. 

What do you take his general character to 
be ? — I always understood him to be a very 
honest, and a very able officer. 

The Right Hon. Lord Sydney sworn. — Exa- 
mined by Mr. Erskine. 

Your lordship was formerly paymaster?— 
I succeeded lord North as joint- paymaster 
with Mr. Cooke. 

You are acquainted with Mr. Bembridge? 
— I knew him when I was in that office ; I 
never heard any thing the least to the dis- 
aragement of either nis integrity or ability; 
e always appeared to me to be a very honest 
man, and attended his duty with great punc- 
tuality and diligence. 

The Right Hon. Richard Rigby sworn^— Exa- 
mined by Mr. Adam. 

I believe you have known Mr. Bembridge 
a great many years ? — I knew him before I 
was appointed paymaster-general, which was 
iu the year 1768; from that time down to 
this, I have had occasion to know him inti- 
mately well, and never knew a more indus- 
trious, capable officer any where than Mr. 
Bembridge. It happened in the year 1766, 
that Mr. Sawyer,- who was, at that time, 
cashier, being grown old and infirm, he wrote 
to me, and desired to resign his office; I gave 
the office in succession, ami there was no post 
I thought I disposed better of, than to Mr. 
Bembridge, because I considered him as ca- 
pable of filling it ; without any disparagement 
to the gentlemen who are now in the office, 1 
did think him the fittest and ablest that cquld 
be put into the office. 

The right hon. Edmund Burke sworn.— 
Examined by Mr. Scott. 

Please to state what you know of the 
character of Mr. Bembridge. — When T suc- 
ceeded Mr. Rigby in the office, about la9t 
July twelvemonth, I had received from Mr. 
Rigby the strongest recommendations of Mr. 
Bembridge’s diligence, fidelity, and ability ; 
and in the time that I was in the office, I 
had all the reason in the world to be per- 
suaded that he perfectly answered that cha- 
racter and description, m every respect. I 
must farther say, that it having fallen to. my 
lot to do something for what I considered as 
the improvement and reformation of that 
office, — the principal fault of which I consi- 
dered to be, that it had been rather like a pri- 
vate office of accounL than a public adminis- 
tration,— 1 could not nave, in my opinion, suc- 
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oeeded M wel], as I trust I have had the good 
fortune to have succeeded, without the very 
meat assistance I received from Mr. Bem- 
bridge in so doing : I must say this, aS a tes- 
timony that I think, in honour and conscience, 
I owe to his disinterestedness, that when it 
fell to the most unpleasing part of my duty 
to reduce the emoluments of the principal 
officers in that office, very much below wnat 
they had been before, this measure was so far 
from meeting any reluctance or opposition 
from Mr. Bembridge, that I found not only 
acquiescence but help in it ; that after I was 
OQt of office by the act not having taken place 
at that time so as to affect me, I confided the 
whole management I had of it, and it was a 
considerable trust 'of the public, much to Mr. 
Bembridge, which he executed in so just a 
manner, as to do himself great credit, and to 
save me from discredit, when attempts might 
bf made to disparage me. 

Thornes Cornell, esq. sworn — Examined by 
Mr. Erskine. 

Be so good as to state what you know of 
Mr. Bembridge ? — I have known him ever 
since June 1768, at the time that Mr. Rigby 
did me the honour of appointing me deputy 
paymaster to him, when he was himselt ap- 
pointed paymaster. 

Wh A have you known of Mr. Bembridge’s 
character and conduct while in that office! — 
During thirteen years, I have seen a great 
deal of Mr. Bembridge; I attended the office 
constantly, and can say upon my oath that 
he was always attentive to the duties of his 
office, and a very diligent and efficient officer 
as could possibly be in the office, under- 
standing the office as well as any man possi- 
bly could do. 

You never saw any thing to lead you to 
think he is not a man of perfect integrity? — 
Never, in any transaction I ever had. 

— — Hampem, esq. sworn. — Examined by 
Ur, Adam. 

You know the defendant Mr. Bembridge ? 
—4 have, since I had the honour of being 
appointed deputy paymaster-general in April, 
1782. I always found him an able, diligent 
officer, of great knowledge in his business, 
and assiduity in his practice, and believe him 
to be a man of very great integrity. 

The end of the evidence for the Defendant . 

Reply. 

Mr. Solicitor General. — May it please your 
lordship, and gentlemen of the jury. — In any 
cause, but especially in a criminal one like 
this, it is always a matter very unpleasant to 
me, to be led by any observations of my ad- 
versary, at all out of the way of it; and yet 
my learned friend choosing to mix, — for the 
sake of jest, I should think, rather than any 
thing else, — a great many personal observa- 
tion with the defence of his client, it may be 
thought, perhaps, a little necessary for me fo 
*ay a word or two about it. 


Gentlemen, I am in the memory of bis 
lordship and of you, whether in my opening I 
laid any foundation for the supposed pane- 
gyric, that my friend ascribed to me, upon his 
majesty’s late ministers. I said (I thought, 
indeed, I could not say less upon the subject), 
that the pains they were taking about last 
Christmas, relative to the sub-accountants, 
were in my judgment laudable, and that was 
all I said : ana, gentlemen, I will tell you 
why I said no more ; because I do not believe 
that any one of those ministers are at all 
candidates for my applause; I assiduously 
avoided saying any thing more than that 
upon the subject; I have not the smallest 
disinclination to do them justice ; but they 
would hardly thank me for it ; and as I did 
say no more in the opening, I little expected 
my learned friend would nave stated me as 
their panegyrist, holding forth to the eyes of 
the public, the great ana notable benefits that 
they have done. So much for that ; I will 
say nothing at all about their partialities, that 
at the time, when they were directing thd- 
eyes of the public to matters of general reform, 
having in their own view nothing but in- 
stances of partial reprehension, vexation, or 
punishment, I say nothing about it, because 
I know nothing about it ; and when I find 
nothing in a man’s act to blame, I do not 
think it the mark of a generous mind to be 
assiduous to blame the motive; as far as I 
know, in this instance, they acted well ; sure 
I am, that in this instance, it has turned out 
beneficial for the public. 

My learned friend seems to have rested his 
defence of bis client, not upon his client’s 
innocence, which is somewhat unfortunate 
when you are to decide upon a charge of 
guilt, nut upon something totally collateral 
either to his moral, or to his civil innocence— 
something, which, if it be well founded, will 
do as well for my friend, and that is his legal 
innocence : for, says he, he has done very 
wrong; I confess, says my friend, that it does 
appear to me, that he ought to have disclosed' 
these sums which I admit he did not; but my 
friend said, he would, by-and-by, give a 
reason why he did not blame him so very 
much as I did, and that is, because there 
is something so generous, and so liberal- 
minded about Mr. Bembridge, that though 
he ought, says he, to have done it, yet 
there was a conflict of contrary duties, he 
could not be a spy and an informer upon 
the conduct of Mr. Powell. Now, gentlemen, 
let us examine this matter a little ; the fact 
being admitted, for it is not at all disputed, that 
Mr. Bembridge, in this office, was, for a long 
time together, perfectly aware that all these 
sums ought to nave been brought forward in 
the account of lord Holland, as a charge 
upon his estate, and he has not disclosed 
it ; why, says my friend. Mi. Powell was 
his constant associate, his liberal benefac- 
tor, his bosom friend, and it is the excuse 
of a man in a public office, that he cost- 
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pdwtaanco of his duty; let who will gain 
byit, let who will lose by k, his duty calls ! 
for it, tad t think it has appeared, in evidence 
hthk cause, that he is liberally rewarded by 
the public for other things than the con- 
ahtiee of his associate’s crimes. However, 
cattlemen, this is represented by my learned 
friend, with an air of great triumph, to be a 
tattler that, however morally guilty he may 
fce, there m no lew against ; the law written 
in men’s minds, may remonstrate pretty 
strongly against it,— but my friend says, there 
is no Jaw of England against it Undoubtedly, 
if there is no Taw against it, not only this 
man must go unpunished, but all the people 
in offices, in this kingdom, of the same sort, 
may do the like with impunity, for, to be 
•ore, there is not one rule of action for Mr. 
Bembridge, and another for people in the 
June predicament. My learned friend says, 
be challenges us to produce a book, an autho- 
rity, a dictum, any adjudged case in point: 

1 take it to be a clear, fundamental, settled 
principle; if my friend means to call for a 
case, in which an accountant of the pay- 
office was punished, I can hardly do that ; but 
1 will tell you what he will find in every law 
book upon the subject, from the very first, 
flown to, 1 dare say, Mr. Justice Black9tone's 
Commentaries, which is one of the latest 
hooks containing the elements of the English 
law, that in all mose situations in which men 
are retained to act for the public^ and are 
paid by the public (all men in offices have 
duties annexed to those offices), I have 
leuned, from these books, that for what the 
law calls mis-feazance, or non-feazance, the 
part y is responsible. My friend put numbers 
of cases, such as a constable not doing his 
duly when required to do it ; what, for in- 
stance, was the case of the non-feazance for 
which a great magistrate,* in London, was 
punishable lately? ne was not active; he sat 
ft31 in the time of the riots, f or was not so 
bold, enterprising vigilant, and active as his 
doty called upon nim to be, that was a mis- 
behaviour in a public station, as such. Gen- 
tlemen, it is very singular, that even with 
respect to the common subjects of England 
who are not bound by any peculiar duty of 
their situation, but by the general principles 
of public law, why, if they omit their duty, 
even to the degree of letting a road go out of 
vtfalr, the public being interested in it, it is 
apse for indictment, be it the inhabitants of 
a piece, or be it any person upon whom that 
dttf fin, even the omission is a cause of an 
in d fc flu ent for the non-feazance of it. If this 
is ft public office, it appears to me, to be a 

• Hr. Alderman Kennctt. 
f See the xase of lord George Gordon, 
elk wtff, *..4*5.-' 
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principle that it has public duties belonging 
to it, and the violation of those duties, 
whether it consists in doing a thing that 
ought not at all to be done, which is what the 
law calls mal-fekaance ; or the doing a thifig 
that may, and ought to be done, ana he does 
it in a way it ought not, which is mis-feazance; 
in either of these cases, I take it to be a clear 
principle, universally prevailing, that an in- 
dictment will lie for it. My friend and I are 
at issue upon that matter, for I take the prin- 
ciple of law to be perfectly clear, and so far 
from its being found in no book, that there Is 
not a bodk written upon the law, in which it 
is not to be found ; but my learned friend 
says, that it is not the defendant’s duty, at all, 
to do that which we charge him With not 
doing. Recollect, gentlemen, what the charefe 
is ; it consists in his not disclosing to the 
auditor of the imprest, that which he was 
bound, by his duty, to disclose, knowing that 
the facts existed ; the knowledge is not dis- 
puted at all ; his not doing it Is not disputed ; 
but it is said, that it does not lie upon him to 
do it. Gentlemen, it puts me in mind of a 
case that I remember was determined before 
a learned judge, and which, I believe, came 
here afterwards upon the statute of bribery, 
which is specifically penal; a man was 
punished to a certain amount (as this is an 
arbitrium of the Court) : a man was prosecuted 
for taking a bribe; the statute punishes a 
man for having, or claiming a rignt to vote; 
in this case, the action laid that he had a 
right to vote ; but the learned judge, who 
tried the cause, was clearly of opinion, that 
it was not competent for a man, who takes 
money as a vote, to allege that he had not a 
right to vote ; that was said, I think, by Mr. 
Justice Yates. Now what a strange thing 
is it for Mr. Bembridge to say he is no public 
officer, though, under his hand, you have a 
receipt for 8,600/., for doing this very busi- 
ness, and now in this court he says, it did 
not lie upon him to do that, which he has 
received 8,600/. for doing. He has called 
Several witnesses to prove that there is no 
duty in this office, relative to these matters of 
guards, and garrisons, and regiments, and 
aeputy-paymastefs, employed abroad, and 
God knows what ; however, my frienas did 
not ask any one of those gentlemen, whether 
it was not part of the defendant’s duty to 
carry in, and settle the accounts, for it is 
somewhat an unusual thing to call four or 
five witnesses flatly to contradict their own 
client himself, in a matter about which he 
cannot be ignorant, but has the most perfect 
knowledge; hear Mr. Bembridge himself, 
speaking upon oath on the subject, after he 
had been m his office for so many years, 
employed daily in the duties of it, in the way 
in which he has performed them. The firit 
description he gives of himself to the com- 
missioners of tne public accounts, is, that he 
carries in and makes up the accounts of the 
paymasters after they art out of office, as 
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well as of the paymasters who are in office. 
Now, gentlemen, will you believe the de- 
fendant himself, or will you believe no more 
than wha£ these people have said (I dare say, 
that which is truth), that it is his duty to 
look after all these guards, and garrisons, and 
the like? but none of them wul say that it 
is not his duty to make up these accounts; 
nay, the last witness confirms Mr. Bembridge 
and all our witnesses in saying that in every 
instance within their knowledge, this duty 
has actually been done, in the time of Mr. 
Rigby, in the time of lord Sydney, of lord 
North, and every other paymaster, by the 
accountants in the very office that Mr. Beiu- 
hridge filled. 

Now, gentlemen, this being stated as part 
of his employment, for which he is retained, 
jand has a regular salary — not out of the pay- 
juaster’s pocket, but out of the public purse, — 

is the most amazing thing to me, to hear 
it contended (and I have not yet heard the 
principle upon which it is contended), that 
this man is not as really, though not as 
elevated ly in office as the noble earl before 
whom I am speaking. 

Gentlemen, you will give me leave to make 
an observation or two upon the manner in 
Which this charge is supported, and the impu- 
tations which have been thrown upou certain 
^persons, where they shall not rest, because 
/hey ought not ; if the reflections are just, 
they belong to other persons, and should have 
been directed to another quarter. My learned 
Jfriend says, that the production of Mr. Rose’s 
evidence was neither necessary nor becoming ; 
Jie represented it, as if the manner of coming 
^t tins evidence was exceedingly insidious, 
reprehensible, perfectly inquisitorial. Now, 
gentlemen, I will just say a word or two upon 
that ; I do not mean to make panegyrics, as I 
said before, but it were a very strange con- 
duct, I should think, in the officers of that 
day, if finding from lord Sondes, or any other 
person that just at the time when they are in- 
stituting an inquiry into the state of the sub- 
*accountants, there is a return made of 48,000/., 
.that had been concealed for ten or twelve 
years — for, you observe, all these accounts 
are from the year 1757, to 1765, so that it is 

^nlinding^ that without noticeTo any person) 
but under pretence of rectifying the account, 
J>y putting lh two articles of 1,300/., there is 
added to them after all this connivance and 
secrecy, an additional balance of 48,000/. ; 
upon lord Sondes’s stating this fact to the 
treasury, did it not become them to inquire 
bow it came about ? Whom should they inter- 
rogate ? Could they interrogate any but those 
who knew the fact,— those who were parties 
jn it ? Should they not ask for an explanation 
of it? — Why, Mr. Bembrjdgc, how came you 

do this ? Pray is this a new discovery ? Are 
they sums of money of which you have only 
bad recent intelligence? Nothing like it, I 
X|cw of them long ago, Then ten us if there 


is any thing in the nature of the articles that 
made it at all doubtful, whether they should 
he brought forwards at an earlier period. 
Not the least doubt in the world. — In my ap- 
prehension. it was their bounden duty to ao 
it, and so far am I from blaming them, that 
I cannot hut commend them for it, knowing 
no more than what I see. I say, not only 
that there is no harm in it, hut, I believe you 
will agree with me in thinking that they 
would exceedingly ill have performed,— nay, 
that they would absolutely have betrayed, — 
the duty of their station*, jf, upon such a fact 
being revealed to them, by lord Sondes, they 
had slecped over it, and made no inquiries 
about it; my learned friend admits that; 
then who brings Mr. Rose hereto testify this? 
not the late ministry, they are of the yeart 
beyond the flood , they have nothing to dp 
with it [a loud laugh]. If there is any, the 
fault belongs to us ; I should be sorry that 
those gentlemen should have any more than 
their own imperfections upon their heads; I 
do not say whether they are enough to press 
them at all, but it is my duty to take care, 
that they should not have that offence, if it 
be one, to answer for, which is mine, and not 
theirs. We have the conduct of this prosecu- 
tion, and if there be any thing reprehensible, 
cruel, or unjust in the management of it, then, 
to be sure, we are to blame for it. Mr. Rose 
testifies that which clearly is evidence, which 
js the best evidence, the account the party 
voluntarily gave of the matter at the time ; I 
know, very well, that that may be the very- 
worst sort of evidence, but then it must he 
made so by the means of certain circum r 
stances, concerning which, my friend did not 
institute an inquiry ; had Mp. Bembridge beea 
cajoled into giving this account, had he been 
terrified into it, had any improper arts been 
used to obtain it, that would have made the 
production of it scandalous ; hut the gentle- 
men never asked any thing about that ; then 
where was the inquisition? the artifice ? and 
what were the base means employed to bring 
this matter to the bar of the public ? It is the 
voluntary declaration of the party himself 
upon this fact being objected to him, and ij 
amounts to this ; I did it with my eyes open 
I knew it long, and many a day, even befon 
the penciled figures, which stated this balance 
48,000/. less man it really was. Now, gen 
tlemen, what would you, and what woulothi 
public have said of me, it* of my learned col 
league, in whose absence this duty is very ina 
perfectly conducted by me, — what would th 
public have said, if, possessed of this fac 
taken from the mouth of the party I had pu 
it into my pocket and not produced it ? M 
learned friend says — (it is the language of th 
advocate who is feed for it), * I should hav 
‘ commended you much.’ Every body raus 
have said, I betrayed my duty, to supprei 
material, weighty evidence, admissible i 
point of law, and in a manner absolutely cor 
elusive as to the fact. If 9 . man, conducting 
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on, has a sense of his duty to 


the public, in my idea, that sense of duty calls 
m him to produce all the evidence he has. 
My learned friend says a strange thing, con- 
ddering what he knows about it, and that it 
u 90 recent, — speaking with great pathos upon 
a subject (of which I sakl nothing, for rea- 
sons which I think might be very obvious), 
that is, the unfortunate death of the late Mr. 
Powell, he says, if Mr. Powell, who was a * 
victim to — what shall I call it? public 
clamour — had not died, Mr. Bembridge never 
would have been prosecuted. This is the 
most extraordinary thing that I ever heard in 
my life, because my learned friend surely was 
apprized that the prosecutionsagainst both Mr. 
Powell and Mr. Bembridge went hand-in- 
hand together; that the name of one was 
never mentioned without the name of the 
other, and I am perfectly sure (though my 
friend ought not to be called upon to say it), 
that my learned friend, if not retained as 
counsel for both at the same minute, was cer- 
tainly retained for Mr. Bembridge, before the 
death ot Mr. Powell. It has been the subject 
of conversation every where ; but 1 happen 
io know, that the prosecutions, — though tney 
were instituted not by us, but our predeces- 
sors in office— were against both ; that is deci- 
sive, that the living or dying of Mr. Powell, 
had nothing to do with the prosecution of Mr. 
Bembridge; and in the life-time of Mr. 
Powell, it was a matter of such perfect noto- 
riety, that you must have heard the names of 
Powell and Bembridge always connected toge- 
ther in the story. There is no foundation or 
colour for this assertion ; for whether Mr. 
PoweU was guilty at all, much less if guilty 
of a greater offence than Mr. Bembridge, we 
are not inquiring into. The only matter for 
you to decide (for the degree of guilt, and the 
quantum of the punishment, is not in your 
hands at all), you are to pronounce only, 
whether the defendant is guilty or innocent 
of the fact imputed to him, that fact being an 
omission in the duty, which it was incumbent 
on him to fulfil, which he states that he was 
appointed to do, in the very terms objected 
to him in this record, that is, to settle and ad- 
just the accounts of the paymaster ; he ac- 
knowledges that it was his duty, and it is 
clearly and irrefragably proved that he did not 
do this. 

Then my learned friend says, 1 Aye, but 
1 you roust do more, it is not enough to prove 
f that he has omitted these sums, ne must do 
4 it wilfully I wonder my learned friend 
should waste a minute upon that, for if there 
is any part of the case that is incontrovertibly 
proved, it is the wUfulness of it ; for he says, 

* I knew it well, I knew it long ago, I was 
1 perfectly aware of it ;’ he uses an infinite 
variety of phrase, all expressive of the same 
idea; there was nothing doubtful in any one 
of those articles, yet they were not brought 
forward; then that is a wilful omission, ana a 
omission, give meleqve to tell you, in 


a matter of no small moment — if for eighteen 
or nineteen years together, the sum of 48,000/. 
is not brought to the account of the public,' 
your imaginations can better conceive, than I 
can express to you, what immense abuses 
there must be in every office in the kingdom, 
if the business of it is conducted in this sort 
of manner. 

Gentlemen, I will trouble you with no 
farther observations. There are a great many 
witnesses to a matter concerning which I 
should be very sorry to say a word, about tes- 
timony to character. The gentleman’s cha- 
racter is attested by persons of high rank and 
undoubted honour ; I dare say, he always bore 
a very good character, and, therefore, if bis 
character will do him any good, let it ; 1 shall 
not make a single observation upon it; he is 
not prosecuted for the want of character; 
for any offence in any former part of his life. 
These noble lords, and the learned gentlemen 
have said, that they did not know that be had 
done evil ; you are to judge whether you wifi 
not believd him, when he says himself, that 
he has done evil. You will decide according 
tp the weight of the evidence, and will giva 
that verdict which is right. 

Summing up. 

Lord Mansfield . Gentlemen of the Jury.-* 
This is an information against the defendant^ 
which states, that the office of accountant, in 
the paymaster’s office, is a place of important, 
public trust and confidence, and is relative 
particularly to the passing the accounts of 
paymasters out of office, as well as paymasters 
m office ? That the defendant was appointed 
accountant in the year 1776 1 That the 
accounts of my lord Holland, then paymaster, 
had been finally brought in, in the year 1772^ 
before the time he was appointed accountant : 
That from* the year 1776, when he was ac« 
countant, down to October or November, 
1782, he concealed, wilfully, corruptly, and 
fraudulently, from the auditor of the imprest^ 
a variety of items, which were a charge upon 
my lord Holland, amounting, in the total, to 
the sum of 48,790/. 10s. lid. From this 
charge, you sec, there are two propositions for 
you to be satisfied of. The first is, that this 
place of accountant in the paymaster’s office, 
is a place of public trust and confidence, rela- 
tive to the passing the adbounts of the pay- 
masters out of office, that is, that it is a check 
upon those who pass the account of a pay- 
master out of office, that they should be exa- 
mined, controlled, and surcharged before the 
auditor, by the accountant; that is the first 
proposition of fact necessary for you to be 
satisfied of. The next proposition in point of 
fact necessary for you to be satisfied of, is, 
that these concealments were made by the 
defendant, Bembridge, corruptly and fraudu- 
lently. If you are satisfied of these two facts, 
you are then warranted to find the defendant 
guilty of the indictment, in point of fact, 
yyithregard to t^e law pt the case* whqa l 
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come to state that to you, I will tell you all 
I think necessary for you to consider upon 
the subject 

The first fact is with .regard to the nature 
and duty of this office. On the part of the 
prosecution, they prove, by . Mr. Hughes and 
by Mr. Wigglesworth, two of the deputy 
auditors, that the business of the office in 
passing accounts before them is, to send every 
observation they make, to the accountant; 
and from the accountant they expect a solu- 
tion, an explanation, and assistance ; that in 
this particular case, from 1776, the time that 
the defendant was accountant, they made 
oigeetions to him, they talked to him, they 
applied to him, and they considered him as 
the person who was to answer those objections, 
doc. Besides that, they have read the exami- 
nation of the defendant, upon oath, before the 
commissioners of accounts, in which he ex- 
pressly says, ‘ that he, as accountant, carries 
‘ on and makes up, the accounts of the pay- 
‘ masters after they are out of office, as well 
‘ as those of the paymasters in office/ — They 
farther call Mr. Rose, as to his examination 
before the treasury, and there, upon a ques- 
tion being put to him, he says, ‘ he knew that 
‘ it was nis duty to have discovered those 
4 items/ Farther, they have produced a war- 
saat tor a deduction to be made by the exe- 
cutor of my lord Holland, of the sum of 
14,000/. for expenses and fees attending the 
passing of those accounts of lord Holland’s, 
in which, the fees belonging to the defendant 
relative to those accounts, is 2,000/. and to 
hi b clerk $00 /. 


In contradiction to this, and to show that 
it is not the duty of the office, they have first 
<?os8-examined Mr. Hughes, who says, that 
ip the case of Mr. Winnington, Mr. Ingram, 
who was his executor, passed the account and 
was permitted by Mr. Bangham, who did ask 
information from the accountant but that Mr. 
Ingram, himself, and nobody else, passed the 
account of Mr. Winnington ; but, afterwards, 
too accountant had the fees allowed upon 
passing those accounts. This comes out from 
the cross-examination of Mr. Hughes, for Mr. 
Hughes says, he personally knows of no such 
instance since that time ; tut they have called 
Mr. Bangham, who has been a clerk in the 
pay-office thirty-three years, and he gives an 
account of the duty of the office, that makes 
it a very important office indeed, for you 
observe the long list and roll that he and Mr. 
Crawford gave of the duties of the accountants 
general, and at last he concluded with saying, 
mat the whole business almost entirely lay 
upon him, for he keeps all the accounts, extra- 
ordinaries and ordinaries, abroad and at home ; 
but m to this particular point, the duty of 
passing the ex-paymaster’s account, he swears 
expressly, that in his opinion, it is his own 
option, whether he will or will not make up 
the accounts of the paymasters out of office; 
and he says, in my ford Chatham’s case, after 
the death of the accountant, who had begun 


to pass his account, that the rest of them 
were passed by Mr. Lamb and not by tbe 
accountant. 

The next witness is Mr. Crawford,, who 
speaks to the same effect, and enumerates all 
the other articles of the duty of the account 
tant ; but as to the making up the ex-pay- 
master’s account, he denies that it belongs to 
him, ahd that there was an instance, in the 
time of lord Chatham, where it had been 
otherwise. 

Thus stands the evidence, on both sides, 
with regard to this first proposition, the nature 
and importance of this office, relative to pass- 
ing the ex- paymaster’s accounts: if he has 
nothing to do with passing the accounts of 
the paymasters out of office, then, to be sure, 
this information falls, because the basis of 
the information is, that it is the duty of his 
office. Supposing you to be of opinion it is 
the duty of his office, then, the next consi- 
deration is, whether this is a wilful, fraudu- 
lent, and corrupt concealment. Lord Holland 
was appointed paymaster in the year 1757, 
and went out ot office in the year 1765, but 
his accounts come down to the Midsummer 
following s in 1772, the last, the final accounts 
were to be filed ; what was given in then as 
a final account, he says, does not mean that 
no items might not be added to it; at this 
time, there are in the books of the pay-office, 
some charges to Paris Taylor, which are 
not brought in : observations are sent from * 
the auditor ’9 office to the defendant; he is 
called upon, repeatedly, to give his answers 
and explanations upon those observations; 
be sees them, and he does not say a word 
with regard to any of those items. At last 
they send to close the account ; it is sent to 
the pay-office ; in October or November he is 
called upon again, and then it is proved, by 
Mr. Wigglesworth and by Mr. Hughos, that 
he tells them he has nothing more to say; 
the books go to the office to have two items, 
making up thirteen hundred odd pounds, in- 
serted; the defendant tells them he has no* 
thing more to do, but refers them to Mr. 
Powell ; Mr. Powell was the accountant, and, 
to be sure, referring them to Mr. Powell was 
saying — I have no&ing to charge them with, 

I have no farther observations to make : they 
are referred to Mr. Powell, and then come$ 
the account with a penciled balance struck, , 
to about sixty odd thousand pounds, and the 
two hems mat the books were sent to have 
inserted in them, are not inserted, hut they 
are taken into the balance. After this pen- 
ciled balance is made out, notice is given that 
the treasury were to have the accounts sent 
to them, and this is at. the end of January, or 
the beginning of February ; the book being 
sent back for the sake of inserting those items 
into it, it is returned to the auditor’s-office, 
and it had been in the office, unobserved, for 
nirie Of* ten days; at last, upon looking into 
k, they find, between the two items inserted 
and the tot passed item, a number of Hems, 
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amounting to 46.700/. inserted as a charge 
upon lord Holland. To fix this as voluntary 
upon the defendant, they use several facts 
and observations ; the first is, that every one 
of the items appeared in the public books, 
excepting twenty thousand odd hundred 
pounds, all in small items ; the long depen- 
dency of the account gave the defendant an 
opportunity to examine every thing ; but the 
strength of the charge here is, that the de- 
fendant being examined before the lords of 
treasury, owned, that for a long time before 
the account of the penciled balance was sent 
back, which account did not contain any of 
those items, that he knew of all them. Now, 
with whatever view, whether in ease of Mr. 
Powell, or for any other improper purpose, if 
you are satisfied it was a fraudulent conceal- 
ment, and, to be sure, many purposes might 
he answered by the concealment — it lessens 
the balance demanded by the public — k could 
turn, in a variety of ways, for the benefit of 
the accountant ; — but to convict the defendant 
of a crime, it is necessary that you should be 
satisfied that it is wilfully and fraudulently 
done; — in short, that he does not do that 
which it wa9 his duty to do, in disclosing this. 
If, upon these two facts you are satisfied that 
the charge is made out, with regard to the 
law of Sue case, I have very little difficulty 
in saying what my opinion is ; I have not a 
t particle of doubt, that where a man has an 
office, created by the king’s letters patent, 
immediately or derivatively, which is of im- 
portant trust and consequence to the public — 
that for the violation of that office, he is as 
much indictable as any magistrate or officer 
that has been alluded to ; it is an office, the 
du*r of which the public are interested in, 
ana I have no manner of doubt, but upon 
principles, there is no want of any precedent 
of the same kind as this ; I have no doubt a 
wilful violation of the duty of that office is 
indictable, but if it is not indictable, the objec- 
tion appears upon the record, and judgment 
will be arrested. Therefore, if you arc satisfied 
in both of the points, you will find the defen- 
dant guilty ; if you are not satisfied in either 
of them, then you ought to acquit him. 

The jury withdrew for a short time, and 
then returned into court, with a verdict, find- 
ing the defendant, Guilty. 


The proceedings in the Court of King , s-bench, 
on motion for a new trial, Nov. 10, 1783. 

Mr. Beorcrqft. In the case of the king 
and Bembridge, I am to move your lordship 
for a rule to show cause; why there should not 
be a new triaL This information was filed, 
W the attorney-general, against the de- 
fendant, for a breach of his duty as accountant 
in the office of paymaster- general, by an 
omission of what is supposed to be a part of 
tha t duty. • 

It would be right that I should state the 


several counts which vary from each other 
as they stand upon the face of the informa* 
tkm, for I think one may perceive, that the 
very learned and judicious person who drew 
this information, charged it to the full pos- 
sible extent that he could conceive of the 
crime in the first count ; he had some doubts 
about very material parts of that charge in 
pie second, and therefore he dropped it ; and 
in the third, he goes still lower ; the verdict, 
however, is a general verdict— -Guilty.— -Of 
course, in order to maintain that verdict, it 
must be necessary that there should have 
been evidence to maintain every one of the 
counts; I conceive so, with great submission 
to the Court, for the Court is to pronounce 
judgment upon the record ; — upon the record 
it stands that the jury have found him guilty 
of each of the three charges; if the first 
charge, in the first count, be a charge of a 
crime upon the face of it, whoever looks upon 
this record, and perceives the judgment given 
by the Court, must suppose that that discre- 
tionary judgment is given for that offence 
described in' the first count ; — it is necessary^ 
therefore, that that finding should be war^ 
ranted by the evidence. 

My lord, the first count charges that Mr. 
Fox was paymaster for a considerable portion 
of time, which I need not encumber your 
lordships with ; that the place of accountant, 
in the office, to the receiver and paymaster- 
general, is of great public trust ana confi- 
dence, touching the making up the accounts 
of the receiver and paymaster-general, and 
the adjusting and settling the same with the 
auditor of the imprest. That seems to be an 
essential charge in this count, clearly so con* 
sidered by the drawer of the information, fob 
that part of the charge is omitted by him in 
the second count. Tnat charge, it will be refc 
membered, is, that the place of accountant in 
this office of paymaster, is a place of great 
public trust and confidence, touching the 
making up the accounts of the paymaster- 
general, and the adjusting and settling the 
same with the auditor of the imprest : it ther>. 
goes on to state, that the accounts of my lord 
Holland, when he went out of office, were not 
closed ; that a Mr. John Powell had settled 
part of them ; that others were brought in, 
which are called the final account, which 
being explained, was perfectly understood, on 
all sides, to be the last paper of account that 
was produced in the office ; that it was left in 
the office of lord Sondes to be adjusted, and 
passed according to the course of the exche- 
quer; and that there were many sums of 
money, amounting to the sum of 48,000/., 
that ought to have been inserted in that last 
book of account, the final account, as it i^ 
called here, and that it was omitted ; and the 
same count then goes on to make this mate- 
rial allegation, that it was the duty of the de- 
fendant, as accountant, to disclose to lord 
Sondes any charges on Mr. Fbx, as paymaster, 
which had been omitted in such accounts. 
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within the knowledge of the defend&nt, in 
order that the same might be inserted ; that 
it was his duty, therefore, in this office, to 
disclose any that he knew that had been 
omitted ; and it goes on to state that whilst 
he was accountant, application was made on 
the part of lord Sondes to him to make a 
discovery, that knowing it, he wilfully and 
corruptly refused to do it. 

'This is the way in which the offence is 
charged in the first count. In the second, ft 
omits the first part, which states it to be the 
duty of the accountant to make up the ac- 
counts, and settle the same with the auditor 
of the imprest, and it only charges that he 
wilfully refused to disclose this. 

The last count contents itself with barely 
stating the case thus: that a final account 
was delivered into the office of the auditor, 
lord Sondes ; that it was the defendant's duty 
as accountant, to discover any omissions 
within his knowledge ; it is not stated in this 
count as it is in the first and in the second, 
that any special application was made to him, 
requesting him so to do, but it goes on to 
state the T>are fact, that he knew the omis- 
sions by Mr. Powell in the account, and, in- 
tending to conceal them, did not discover it, 
and therefore wilfully withheld the informa- 
tion, contrary to his duty as accountant. 

These are the several ways in which the 
case is stated ; and I beg, for the present, to 
suppose, that I am right in contending, that 
wherever upon the face of an information, or 
on the face of an indictment, such as con- 
ns a legal description upon the record of an 
indictable offence, and there is a general ver- 
dict and a judgment pronounced by the Court, 
it must, of necessity, be taken that the Court 
lias pronounced sentence, and that they have 
given a punishment for that offence so de- 
scribed ; and it will not be an answer to say, 
berhaps the Court did not do so, because they 
looked into the evidence, and they saw that 
the evidence would not support the particular 
count, and, therefore that tney did not do it ; 
they must be taken (since the record of the 
first count does not contain a good legal 
charge and indictable crime) to have pro- 
nounced their sentence in proportion to tnat. 
Your lordship sees the reason why I labour 
that a little, because as the first count is more 
extensive and more free of its allegations than 
the others are, it gives me an ample scope to 
lay my finger upon any defect of evidence as 
to these allegations ; and I do conceive that I 
have a right to move for a new trial, not only 
upon every count in this information, but 
more peculiarly and emphatically upon the 
first count, that it is a verdict against evi- 
dence; for that count, as I have stated, 
charges (I won’t repeat the words of it 
again,) but twice over, it makes it, in an cm- 
phatical way, the duty of the office of ac- 
countant to adjust and settle the accounts of 
the paymaster with the auditor of the im- 


prest. Upon that allegation of the nature of 
the office, and of the duly of the office, it pro- 
ceeds to assign the crime, and says, that, con* 
trary to that duty of the office, he did not dis- 
close it. It aggravates it, indeed, in the 
charge, by saying he did not dis-Jose it upon 
particular request, which would he evidence 
of the wilfully doing it ; but I submit to your 
lordships the foundation and supp^ t of all 
the subsequent criminal charge, eithei in that 
count, or to be found in any part up.n the 
face of the ' information, rests, and must be 
supported there by the evidence, or it falls to 
the ground; that is to say, that it was the 
clear indispensable duty ot the officer, who- 
ever accepted that office, that it was clearly 
and indispensably his duty to pass the ac- 
counts of the paymaster in the way in which 
it is said he did, and in the way in which it 
is ss^id he did not make the proper disclosure. 
Now, I say, it is a verdict against evidence in 
that respect, as to which I must refer myself 
to your lordship’s report ; I am aware, that it 
was attempted to be proved, and was proved/ 
that very frequently the accounts of ex-pay* 
masters (as they were called in the course of 
the cause, that is, paymasters out of office), 
had roost frequently been settled by the ac- 
countant general m the office of the pay- 
master ; I agree the fact was proved, that it 
had been frequently so ; but I persuade my- 
self it will appear by your lordship’s report of 
the evidence, that it came out from the cross- 
examination of every witness, who spoke to 
that point on the part of the prosecution, that 
there had been instances of accountants, and 
their representatives themselves doing it, re- 
fusing to let any body in the office have any 
thing at all to do with it, and the same wit- 
nesses acknowledge, that it was perfectly un- 
derstood in the office, that the books of these 
accounts, and all the papers relative to them, 
were the property of the ex-paymaster, that 
he had a right to take them away from the 
office, and that, in fact, he did take them 
away from the office; that the succeeding 
paymaster had no right to call for them, nor 
to have them, and, I think, I might venture 
to say, that the last session of parliament has 
produced a legislative opinion upon the sub- 
ject ; for an act regulating the pay-office* 
among other things has an express clause to 
make that law which was not law before 
that is to say, * that all the books of accounts 
‘ of paymasters going out of office shall be left 
( at that office, and shall be, for the future, 
‘ considered as the property of that office, with 
c a licence for the persons concerned to have 
‘ recourse to them whenever there was proper 
‘ occasion ;’ if that be* so, I submit that is a 
verdict against evidence ; for, I conceive, it is 
impossible for any man, rationally speaking, 
to coutend, still less is it fit that a man should 
be found guilty of a criminal charge upon 
such a ground, and upon such kind of reason- 
ing, that it is the duty of a man to do that 
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winch it w ml in his power to do. How is it 
possible that it can have been the duty of the 
office of the accountant-general in the pay- 
office to do it, to pass the accounts of the ex- 
paymaster, when it was perfectly at the option 
of the ex-paymaster, or dead paymaster's re- 
presentative," whether he should do it or hot ? 

1 took the liberty, at the trial, to state to 
the jury, and, with submission, to call for his 
lordship's direction and opinion upon that 
bead, that, upon the evidfence, it appeared 
so clearly that the person acting, or his repre- 
sentative acting, had a right to take all the 
papers and allthe books away, which I ven- 
tured to state, * and which 1 do again, for 
the consideration of the Court ; — that, upon 
that evidence, it will appear, that if the ex- 
paymaster or his executors had got the hooks 
and papers in his hands and was going out of 
the aoor of the pay-office, and the new pay- 
master ran after him and snatched them from 
him, the ex-paymaster or his representative 
mi*hl bruqg an action of trover for them; 
ana I hope it will appear that 1 did not over- 
state the case when 1 stated it so. It cannot 
be the duty of an officer to do that which it 
is not in the power of any officer to do, nor 
is it in the power of any mortal to transfer 
the power to him of so doing. When we 
talk of its being the duty of an officer, we 
suppose that if it is not done, it must be 
merely his fault; now, in every instance 
where a paymaster is out of office or dies, if 
I am right upon that evidence, they have a 
right to take the books, .then he has not 
wherewithal to do it, he cannot do it ; it is 
impossible ; and it appears in evidence, upon 
the part of the prosecution, that this had been 
the practice, and cases were stated ; — In the 
case of Mr. Winnington’s representative, Mr. 
Ingram ; — In the case of lord Chatham him- 
self, who appointed a Mr. Lamb to do it, who 
had nothing to do with the pay-office. — In j 
these recent instances, it was stated they did 
it, and it was understood that they had a right j 
to do it : I do not mean to sink that, un- ! 
doubtedfy, it will appear, by your lordship’s - 
report, that the accountant-general had cer- 
tain fees, which in the ultimate making up I 
that account were allowed him for assisting 1 
in making up the account ; it was so stated 
and so undeffitood at the trial; when that 
evidence comes to be looked into, it will 
amount only to this, that he had certain fees 
given him for something relative to these 
accounts, but for particularly making up the 
accounts of the arrears that were aue, for 
that they charge here the arrears that are 
(be from the ex-paymaster, there is no gra- 
tuity for that: Mr. Bembridge never in- 
structed us to deny that after a paymaster is 
out of office a great deal of business is done 
by him; a great many things were stated 
with regard to the staff officers, end other 
things 0 cannot state very correctly now) . 
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I that had nothing to do with the making out 
j the accounts of his arrears. When the ac- 
I counts are ultimately settled, something is 
I allowed to the accountant, which has been 
given to the accountant in the pay-office, hut 
! surely that does not import duty ; for your » 
lordship will recollect, that upon a division 
of a large sum, some thousand pounds, that 
is allowed, — though it is true the accountant 
in the pay-office has a large share of it,— . 
upon passing the ultimate accounts of the 
j ex-paymaster, there is a division of very, large 
shares to every officer in the pay-offioe, down 
td the door-keeper, and, I believe, the sweeper 
of the passage ; such officers and such ritua- 
, tions, that it is utterly impossible, upon the 
face of it, for any man to tell me that it is 
I their duty to have any thing to do with pass- 
. ing the accounts. The circumstance, tnere- 
! fore, of receiving money does not, by any 
means, import that he received money for 
passing the accounts. Touching the arrears, 
that were to be paid by the paymaster: 

I distinguish that from other parts of 
his business. I submit to your lordship 
that sufficient evidence did not appear to 
prove that it was the duty of his office ; if it 
was not the duty of his office, the charge ne- 
cessarily falls to the ground; for the charge 
is this, — It was your duty, as that officer, and 
you omitted to do it ; the first premises must 
be made out in evidence, or there is no ground 
for the charge. 

I will suppose, for argument’s sake, and 
for argument's sake only, — for I cannot con- 
vince my poor judgment that it was made 
out, — I will suppose, for a moment, it was 
made out to be the duty of his office; the 
next question, and a roost important one in 
this and every criminal charge, especially 
such a charge as this, that one knows no pre- 
cedent of, one does not find any principles 
or any precedent in our law books that goes 
at all to the case, the essence of the crime is 
the wilfully doing it, by which I do not mean 
knowing the law, and wilfully breaking the 
law, but wilfully doing the fact ; the present 
case is short of that, because it is not a 'wil- 
fully doing it, it is an omission of that duty 
which is stated to be his, but that omission 
must be wilful which is the essence of every 
one of the charges ; now, how is that made 
out ? The sum o? forty-eight thousand pounds, 
which ought to have been seven or eight 
years before in Mr. Powell’s accounts, was not 
there when this last paper of account, called 
the final account, was delivered in ; it is said 
to Mr. Bembridge, it was your duty to see 
that in, for you knew it, and have wilfully 
omitted it; why wilfully omitted it? why, be* 
cause they have called two witnesses (I state 
their case as strong, I am sure, as it will ap- 
pear upon the face of the report), Mr. Hughes 
and Mr. Wigglesworih of tne auditor’s- office, 
who said they went to Mr. Bembridge, at the 
pay-office, about these accounts, a sort of 
mm § uagt which seems to be taken from the 
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information, touching these accounts, that 
Mr. Bembridge told them he could do nothing 
more about it, that they must go to Mr. 
Powell ; upon which, immediately, they have 
recourse to Mr. Powell. From the first instant 
that they applied to Mr. Bembridge, it ap- 
pears in evidence, he referred them to Mr. 
Powell, and from that moment they never 
afterwards went to Mr. Bembridge; that will, 
-J submit, appear clearly upon the evidence 
when it comes to be reported ; but why was 
it wilful ? the gentlemen will say, undoubt- 
edly, as they (fid at the trial, there is evi- 
dence of wilfulness, because Mr. Bembridge 
himself admitted, in an examination before 
the commissioners of the treasury, which is 
deposed to by Mr. Rose, that he himself 
knew of those omissions, and that he was of 
opinion and aware that they ought to have 
been inserted; this, together with the evi- 
dence of the application of Hughes and Wig- 
gles worth is the evidence, I conceive, and the 
full extent of it, that will he found upon the 
report, of his wilfully withholding it. Mr. 

. Rose says nothing al>out time ; he does not 
put into the mouth of Mr. Bembridge any 
thing that relates to the time when he first 
knew it; on the contrary, I remember per- 
fectly well, either Mr. Solicitor General, or 
soipe other of the gentlemen for the prosecu- 
tion, put a question to Mr. Rose, seeing the 
difficulty ana the want of it; they asked Mr. 
Rose, whether Mr. Bembridge gave him any 
idea, by any expression of his (the inquiry 
was of that sort I will venture to say), as to 
the time when he knew it ? Mr. Rose’s an- 
swer was a very fair and candid one, — No, 
1 know nothing about that; l believe, he 
added either years, days, weeks, or something 
of the sort ; he fairly acknowledged that Mr. 
Berobridge’s expression gave him no idea of 
the time when tie knew it : then what is the 
intent of this evidence ? it is, to make it sup- 
posed that he knew all this at the time of toe 
application of Mr. Hughes and Mr. Wiggles- 
worth, but unless the time is ascertained when 
lie knew that, no such consequence can be 
drawn, and it is extremely harsh to suppose 
such a consequence could be drawn in a case 
where k is the very gist and essence of the 
criminality in the business. But it was said, 
that the items appeared in the books of the 
pay-office, and Mr. Bembridge must have 
known it, for they were inserted in books in 
the office, to which he had daily and hourly 
access ; that he must have known, from the 
circumstance of these articles appearing there, 
that they ought to have been inserted; that 
they were clearly to be seen by any one who 
looked in the hooks, and that they were open 
to every body in the office ; that is a different 
story from its being his duty as accountant. 
You may say, in this way, it becomes every 
man who eats the king’s bread, receives his 
wages, as perhaps it does, not to see the public 
suffer — I .agree to that; but where is the 
.lawyer w^o will stand upland $ey that com- 


poses a crime in the criminal law of this 
country ? Such a conduct in the case of high- 
treason, would be a misprision of treason, but 
under these circumstances, I conceive it can- 
not compose a crime. I submit, that upon 
the whole complexion of the' evidence, it will 
come out that it was not the indispensable 
duty of his office ; your lordship sees that Mr. 
Bembridge had not it in his power to do it; 
and what is this mighty ill behaviour even 
that he is guilty of? Mr Powell had been 
in the office of accountant-general for maity, 
many years ; besides that, ne was the exu- 
cutor of my lord Holland ; he was* perfectly 
conversant with these accounts, and could 
himself, if he had been so disposed, out of all 
doubt, have made them up as soon, as readily, 
as clearly, and as masterly, perhaps more so 
than any other man that can be named; then 
the utmost extent of the criminality of Mr. 
Bembridge was, that he suffered the person 
who had formerly been in his office, wno was 
equal to it, who was the person acting as 
executor to lord Holland, — which was thrown, 

I remember at Mr. Bembridge’s head, when 
examining at the board of treasury, that lie 
ought not to have done it; I trust, it will ap- 
pear upon the evidence, Mr Powell had a right 
to have taken them to his own home ; he aid 
not, because he had another office, for he 
was cashier there ; he did all his private bu- 
siness as well as his public business of ca- 
shier there ; — therefore, when Mr. Bembridge 
says, go to Mr. Powell, they go to him, and 
have nothing more to do with Mr. Bem- 
bridge. 

Besides this, the defendant wishes that tlie 
opinion of the Court should be taken, whe- 
ther upon the evidence of his case, taking it 
in the strongest way that can be collected 
from that evidence, it contains the proof of 
any offence at all ? for if it does not prove any 
offence, it cannot prove this fact. Now, tlie 
way in which it stood was this : Mr. Hem- 
bridge’s office is, that he is the clerk of the 
paymaster, a modern office; who appointed 
the paymaster did not appear ; how Mr. Bem- 
bridge was appointed, that appears; it is too 
notorious, for every body knows, perfectly 
well, it has happened to this unfortunate gen- 
tleman within the course of a few months 
that he is put out to day, restored to-morrow, 
and turnca out again tlie next day ; this, then, 
is' the mighty office of trust and importance 
as it stands upon the face of the charge. In 
truth it came out, and I aver it to be so,, the 
only formality of putting him into his office 
is, that the paymaster takes any man that lie 
Blinks proper by the hand ; he carries him 
into the office, says, hang up your hat upon 
that peg, and sit down at that desk, you are 
accountant to the paymaster. I have a se- 
rious observation to make upon this; that 
this is not that known, important, ancient, 
common law, consequential, magisterial, or 
ministerial office that the law takes, notice ojf^ 
and says a breach of it shall be indictable. 
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MV lord, if there has heen such a precedent 
■ad such a conviction, again I take the liberty, 
as I did upon the trial, to call upon my learned 
friend to produce it ; I do not believe yet he 
has found one ; at that time, most undoubt- 
edly, he was not in possession of it ; if he has 
now, we shall hear of it when he comes to 
sfcow cause, if it is in point; at that time 
there was no one in point; the only case that 
was talked of, was the case of Mr. Leheup. I 
was aware of that, I sent for the information, 
and in every one of these counts (there is a 
multiplicity of them) it concluded, against 
tit form af the statute ; it averred, again 
and again that it is against the statute ; and 
the very crime was in the teeth of that act 
of parliament that made him a trustee for re- 
ceiving subscriptions for the tickets; and I 
take it to be clear law, and every body knows 
k, that if a thing is commanded to be done, 
•r is prohibited from being done, the principle 
upon which that — 

Mr. Just. Butler. Is that case in print ? 

Mr .Bearcroft. I believe not;— the prin- 
ciple upon which that stood is the dearest in 
the world, and no man can doubt it ; if any 
thing is commanded to be done, or prohibited 
from being done, by a statute, and there is no 
other mode of punishment, a man who does 
that, is most undoubtedly liable to be punish- 
ed by indictment ; and it was upon that prin- 
ciple that every one of these counts concluded 
that it was against the statute. Then it is 
said, there is a recent case of Mr. Ken- 
nett, lord mayor of the city, who was guilty 
•f an offence of omission ; that is like the 
case; for who ever disputed that the office of 
a justice of peace, which he held, and it was 
in that way that he was charged, and upon 
that ground merely, in that situation who 
ever disputed, that if he breaks the duty of his 
office, he is liable to an indictment? — Why? 
Because he is an ancient magisterial officer ; 
we see precedents of doing it every day, every 
rale to show cause that you grant for an in- 
formation against a justice of peace, shows 
that may be done ; but I take it, the descrip- 
tion of persons is very different; — in a word, 
what I mean to say about the point of law is 
this: if Mr. Bemhridge, the clerk of the pay- 
office, — for the paymaster himself is no more, 
he is not a common law officer, not as an 
ancient officer accounting with the exche- 
; but as a man who has money, and, there- 
must account with the exchequer, — for 
every man who has public money in his 
hand must account with the exchequer, — he is 
a person of a very different description; a 
constable is indictable for not obeying a war- 
rant; — Why? Because he is a common law 
offieer, very well known, and there is no 
other way to coerce him; but if Mr. Bem- 
hridge, in the situation I have described him 
to is liable to an indictment, for a breach 

Ida duty, there is not a man in the service 
of government, even an exciseman, that is 
lot indictable for every breach of bis duty. 
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These are the grounds upon which I hey 
leave to doubt whether the case, taking it 
as strong as any reasonable man can, upon 
the evidence given for the prosecution, does 
support the information. Upon these grounds, 
I trust, at least, the Court will go so for as to 
think that it is fit to consider this, and tf&t 
a rule to show cause should be granted. 

I would apprize the Court of the situation 
in which my client stands. Upon the inti- 
mation of your lordship, on Saturday, that we 
might not be surprised, he came immediately 
to appear in Court to take the judgment of 
the Court; he never was upon any bail, not 
the least; it so happens, that in the course of 
the Court upon informations, he is not upon 
any bail at all, — it is otherwise upon indict- 
ments, they take some small bail, — so that he 
comes here voluntarily, as your lordship will * 
find upon enquiry. Your lordship sees why I 
mention that, whatever may have been tlte 
practice, whatever may be the propriety of its 
being so for the future, is not to my purpose ; 
the only use I make of it is, it is a clear mark 
to vour lordship, that this gentleman means 
to be forthcoming to abide the judgment of 
the Court ; upon that, I would say, 1 trust, I 
have laid a ground that will entitle u9, I 
should hope, for a rule to show cause why this 
motion should not be granted, and mean to . 
add to my prayer, that the Court will not 
commit the defendant, but will take any bail, 1 
which he is ready to give, that the Court* 
think proper. I should hope that the prose- 
cutor will not think it necessary to press for 
an immediate commitment while tne ques- 
tion is under consideration, but will be con- 
tent with such bail as the Court shall direct. 

Mr. Sol Gen . I am in the discretion 
of your lordship, whether to take it up now 
or grant a rule as the Court shall think 
proper. 

Lord Mansfield . I will state the evidenoe. 
The defendant, at the trial, had a most ex- 
cellent character given him. It certainly 
veiy much imports the public that the crime 
should be defined, and that it should appear, 
for a certainty, whether it is, or is not an in- 
dictable crime; the two questions left to 
the jury, and upon which the trial turned, 
were, first, whether it was the duty of 
his office, as accountant, to make up ex- 
paymasters’ accounts; if it was his duty, as 
accountant, to make up the paymasters’ ac- 
counts, then whether tne concealment for so 
many years, and till after the whole account 
was seemingly closed, — not really closed, be- 
cause it haa not been attested, but so far 
closed as to have the balance put down in 
pencil, and so done, barely with a view to ' 
some alterations that might arise from an 
allowance, in the case of Paris Taylor ^whe- 
ther, under these circumstances, he, as ac- 
countant, concealing, for so many years, 
items which he was perfectly apprized of, to 
the amount of 48,000?., was contrary to the 
duty of that>o<fice, or not. There was another 
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point that Mr. Bearcroft made, very properly, 
at the trial, that is, take the fact as I have 
now stated it, whether it is an indictable 
crime, or not. The two first questions were 
left to the jury ; as to the last, whether it is , 
an indictable crime, 1 believe I intimated a ! 
bias of opinion, but I told the jury that ap- 
peared upon the record, and that neither I 
nor they had any thine to do with it ; but a 
motion in arrest of judgment would avail the 
defendant, if it should be the opinion of the 
Court that it was not an indictable offence. 
Having premised this, I will now state, as 
accurately as I am able, what passed at the 
trial. I have looked over the severed papers : 
that were produced, since, to refresh my me- 1 
mory; but it will not be necessary to state to ! 
the Court a great many things that were pro- ! 
duced, that nothing turned upon. | 

The first witness they called, was a Mr. ' 
Hushes, who produced the books of lord Hoi- 1 
land’s accounts, which had been delivered 
at the auditor’s office for a great many years 
back, and they ended the 24th of June 1765 ; 
that shows how long the accounts had been 
depending; then Hughes said, I had often 
conversation with the defendant about these 
accounts, since I have been the deputy- 
auditor; he had been second clerk in the 
auditor’s office, and in the month of July, 
1782, he was made deputy-auditor ; says he, 
jour method at the auditors office is, to trans- 
mit our objections upon the account to the 
accountant, to have them cleared; between 
September and November last, I often atr 
tended the defendant ; in the month of Oc- 
tober last. I called upon him peremptorily to 
settle ana close the account ; upon pressing 
him very close to have the matter settled, he 
referred us to Mr. Powell, saying he could do 
no more in it ; we applied to Mr. Powell ; 
the accounts were sent from the auditor’s to 
the pay-office to insert two items, which were 
surcharges, one of 900/., and the other 400/. 
and odd, both amounting to 1,368/.; the 
books were returned to tne auditor’s office 
with a stated balance in penciled figures, of 
68,000/., odd money ; the two items of sur- 
charges were not actually inserted in the ac- 
count, but they were carried into the balance ; 
the auditor, upon this, drew out a state of the 
account, considering it as almost closed, and 
delivered it to Mr. Hose, the secretary of the 
treasury, to be laid before the lords of the 
treasury. Mr. Colbome, who was an acting 
clerk, under the defendant, brought the book 
with the balance struck; we informed Mr. 
Powell to whom the defendant referred us, of 
all our proceedings, and, particularly, that we 
were to transmit a state of the account to the 
treasury ; we pressed Mr. Powell to attest and ; 
to swear to his accounts, which he neglecting, | 
we wrote to him ; no objection was made, 
■by any person, to transmitting to the trea- 
sury this account ; it is never usual to trans- 
mit the account till the account is closed and 
the balance struck, b\ii we thought it neces- 


sary, now, to deliver the account, which we 
did from that which had been sent to us in 
penciled figures: and then that account is 
reduced in court, taken from the penciled 
gures ; after the transmission to the trea- 
sury of this account with the penciled ba- 
lance, the books of accounts were returned 
from the auditor’s-office to the pay-office to 
have the two items, which had t>een carried 
into the balance, of 1,368/. inserted in the ac- 
count — for no other purpose. 1 thought the 
book remained in the pay-office too long, and 
I desired my colleague to inquire why it was 
not returned ; upon this inquiry, we found it 
had been returned to one of our clerks; I 
looked into the book to see 'if the two items, 
amounting to 1,368/. were inserted ; I found 
they were ; but between these two items, and 
the last entered sum, I found various entries 
made of sums, amounting to above 48,000/., 
which alarmed ns ; we drew out a fresh state 
of the account, and delivered it to the trea- 
sury ; in this account, to which the 48,000/. 
was added, the penciled balance was erased, 
and it had no official marks, they were all 
new items : and that account was produced 
in court, which answered the account that 
the witness gave of it. Upon the 13th of 
February, 1783, a fresh state was delivered 
into the treasury ; upon this delivery and the 
new items of surcharge, upon his cross-exa- 
mination, he says, l have been thirty years in 
the office ; the balance was penciled, because, 
I believe, that Mr. Powell expected some al- 
lowance to be made him, with respect to Paris 
Taylor's accounts; but an account is not 
closed till attested ; but the pencil was, to all 
intents and purposes, an agreement to the 
balance, but till attestation, the account is 
not closed ; I recollect no instance of adding 
an item after the balance is agreed ; but till 
the account is attested, I think it may be cor- 
rected : the defendant said he had done all he 
could, and referred us to Mr. Powell; we 
never -applied to the cashier, the accountant 
is the officer to whom we applied. Mr. Winr 
niogton’s accounts were made up without the 
intervention of any officer of* the pay-office ; 
there is no instance since, that I know of, 
where they have been made up otherwise 
than by the accountant 
Then Wigglesworth was called: he says, 
that so long ago as the year 1772, lord Hol- 
land's final accounts were delivered in. Upon 
the 27th of October last, we transmitted to 
the defendant our observations as on tne 
final account ; in the middle of November 1 
called on the defendant, and requested that 
he would answer our observations ; he re- 
ferred us, in future, to Mr. Powell ; he said, 
he acted under the direction of Mr. Powell, 
and, of himself, could do nothing in it ; w* 
then applied to Mr. Powell, and begged him 
to close the account, we wanted to draw out a 
state of it* to send to the treasury ; he said, 
by wav of excuse, that the accounts with 
P*ris Taylor were unsettled ; we transmitted 
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i oC it to the treasury , apprizing him 
^efoe-handL We always understood that 
ire bad agreed in the balance, the only objec- 
tion that was ever made, was the accounts 
iqendmg with Paris Taylor. At the end of 
November, we sent the account to the pay- 
office ; the 11th of January, we sent to the 
pay-office for the book, but it had been re- 
turned, and on the last of January, we disco- 
vered the additional articles. 

Then they called Mr. Gibbs, who i9 a clerk 
to the auditor ; he says, upon the 4th of Jan., 
Mr. Colborne, the defendant's clerk, brought 
that book of account to the auditors office. 

Then they call William Plasted, who is a 
clerk in the auditor’s office ; he says, he dis- 
covered a mistake in the account, owing to a 
wrong computation ; that he sent it back to 
the pay-office to be rectified; that when it 
was returned again to the auditors office, he 
aaw that there were additional entries, to the 
amount of 48,000/., wltich were in the hand- 
writing of Mr. Colborne, the defendant’s act- 
ing clerk. 


Mr. Chamberlayne is called ; and he says, 
all the additional items are entered in the pay- 
office books, except about 20,000/., consisting 
of small items which he did not examine. 

Then they produce a warrant of an al- 
lowance to the defendant for passing the 
account ; they produce a memorial of John 
Powell, acting executor to lord Holland, pray- 
ing an allowance to the officers of the pay- 
office, for making up the account of lord Hol- 
land, from the 15ta of June, 1757, to the 
12th of June, 1765 ; and heclairoed allowances 
to these several officers, which are allowed in 
his account, and among the rest, there i9 to 
the deputy paymaster a large sum; the 
. cashier nad a sum ; and then the accountant- 


general, Charles Bembridge, 2,650/. ; the ac- 
coun tan Ugen eml’s clerk had a sum of 500/. 
allowed him ; and then there are sums to the 
other officers ; and this is an allowance that 
is made by the public to the accountant- 
general, for the passing of my lord Holland’s 
account. Then, which I need not trouble the 
Court with, they produced a receipt from the 
defendant, for this money. Mr. Molleson, 
the secretary to the commissioners of the 
public accounts, produced a signed examina- 
tion of the defendant, before the commis- 
sioners of accounts, dated the 22nd of March, 
1781 ; so far as it is material to the present 
question, the defendant tells the commis- 
sooera, that he, as accountant in the pay- 
•&e, carries on and makes up the accounts 
hf die pay-masters after they arc out of office, 
m well as those of the pay-masters in office ; 
he likewise tells them, that the only obstacle 
In the final adjustment of lord Holland’s ac- 
counts, is a dispute relative to the balance in 
Jfas bands of Paris Taylor, who was one of his 
deputies ; this was on the 22nd of March, 
lift. Upon another examination of his, he 
«ay»> that he lias been in the pay-office twenty 
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The- next witness they call is Mr. Hose, 
secretary to the treasury: he says, that upon 
the 15th of February, 1783, the defenaant 
owned before the lords of the treasury (I 
shall state this particularly), that he was 
perfectly apprized of these additional articles, 
which were brought into the account, long 
previous to the penciled balance being drawn 
out. I then asked him how he came not to 
get them inserted in that account; he said, 
he left, it to Mr. Powell, who had been ac- 
countant before him, to make up the account. 
I asked him if he was not aware that it was 
his duty, as accountant, to see that all the 
articles to charge, were included ; he admit* 
ted, he knew it was his duty ; I then asked, 
if it did not occur to him, to be peculiarly 
improper to devolve upon the person acting 
that check which the constitution of the office 
had vested in him ; he answered, it 'did not 
occur to him : he said, in the course of his 
examination, that he did not consider the ac- 
count as final ; being asked why, he men- 
tioned the accounts still subsisting between 
Paris Taylor and the executors ot lord Hol- 
land, but which, he admitted, had no relation 
to these articles ; I asked him, whether he 
had a doubt about any of the additional 
articles ; he said, no, he had none. 

Then they produced a letter from the de- 
fendant to Mr. Rose, in which he states the ba- 
lance due from the defendant ; and then they 
produced another letter, dated March 3, 1783, 
to show that that balance has since been paid in. 

On the part of the defendant, Mr. Bearcroft 
called Mr. Bangham, who had been a clerk at 
the pay-office for 33 years, and he says it 
is the duty of the accountant to make up the 
accounts of all deputy-pay masters abroad ; the 
pay and clearings of all the garrisons ; to settle 
and correspond with all deputy paymasters ; 
to examine all their accounts; to check all 
the receipts that are made out lor the general 
and staff-officers of Great Britain ana North 
America ; to examine and state the account 
of extraordinary service every year ; that, in. 
short, the accountant had the inspection 
of the whole business ; it lies entirely upon 
him; I believe it is entirely at his owit 
option whether he will, or not, make up the 
accounts of the paymasters out of office : Mr. 
Winnington’s were passed by another person ; 
Mr. Nicholl, the accountant died, and Mr. 
Sawyer, the cashier, was employed to make 
up the accounts of lord Chatham. 

Then they called Mr. Crawford : he says, 
he has been in the pay-office ever since the 
year 1761, and he states the duty of the ac- 
countant in many articles. 

Then they called John Lamb : he says, he 
was employed to pass lord Chatham’s ac-» 
counts, Dy his lordship, at. the recommenda- 
tion of Mr. Sawyer, the cashier, and the ac- 
countant did not pass his account. This is 
the substance of tne evidence given on both 
sides. 

I Mr. Scott. It becomes my duty, somewhat 
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earlier than I expected, to submit, likewise, to 
your lordship 9ome reasons for the hope 
which we entertain, that the Court, in this 
cause, will be pleased to grant a new trial to 
the preseut aefendant; and, my lord, in 
stating what I conceive to be the grounds 
upon which the motion is to be supported, I 
shall very anxiously avoid troubling the 
Court, in any sort, with respect to the degree 
of guilt which may be imputed to Mr. Bem- 
bridge. My lord, I have no doubt that your 
lordships will draw no inference which bears 
hard upon that gentleman’s character, from 
the tyro which any argument now to be sub- 
mitted to you may take : when the proper 
occasion offers, it will be tit enough to submit 
to your lordship, that a more respectable 
character was never proved in a court of 
justice by more respectable witnesses ; that 
this is tne first and the single error of a life 
spent in places of great trust, discharged with 
much and very honourable fidelity ; and that 
in your lordship’s sentence, at least, the public 
opinion will stand very much corrected, and 
the world will, at last, know that this gentle- 
man has been treated with severity much 
beyond what the nature of his crime required. 
Having laid in my claim to apply to your 
lordship in mitigation hereafter, I shall now 
proceed to state to the Court what I con- 
ceive to be the grounds upon which this 
motion is to be supported. 

, Lord Mansfield . You had better take the 
whole together. 

Mr. Scott. Then I shall defer at present 
speaking in mitigation, till I have laid before 
your lordship, what I conceive to be the 
grounds upon which the motion must be sup- 
ported. If the evidence, in this cause, does 
not support a proposition, which your lordship 
was plqgscd to tell the jury they must be 
satisfied of, before they could find the defen- 
dant .guilty, namely, that it was the duty of 
Mr. Bembridge, as the accountant of the pay- 
office, to settle and make up the accounts, I 
apprehend this conviction cannot stand. If 
tlie nature of Mr. Bembridge's guilt, if the 
species of it is not that which is charged in 
tne information, a conviction, upon such an 
information, ought not to lead to his punish- 
ment; if it shoiud appear, even in Mr. Hem- 
bridge’s case, that nis guilt hath been of a 
different species; if I were even to admit 
that there were any guilt in his case, that 
there were some guilt m it, yet, if it is not of 
the species stated in the information, it is 
impossible that this conviction can stand. 
My lord, I shall, therefore, proceed to exa- 
mine what, at most, can be said to be the 
nature of his guilt, with a view to show your 
lordship that it is not of the nature stated in 
this information. 

My lord, the proposition which the prose- 
cutor undertakes to make out, is this ; that, 
to Mr. Bembridge’s office of accountant, in 
the pay-office, there is annexed this duty, 
namely, that ae shall settle and adjust the 


accounts of the paymasters out of office ; it 
charges him with a breach of that duty : and, 
my lord, I beg leave to submit to the Court, 
that there is not evidence to support the con- 
clusion that he did violate that duty; and not 
only to submit to the Court, that there is not 
evidence to support that proposition, but* 
I beg to contend farther, that evidence, 
very important has been received, and 
heard in this cause by the jury, which 
ought not to have been received, and which 
they ought not to have heard, because its 
tendency, if it is to prove any thing, is to 
prove a different species of guilt from that 
stated in the information, with a view to 
induce the jury to believe that that guilt, 
which is stated in the information, exists in 
Mr. Bembridge’s case. I would explain my- 
self, by saying tliis, that if it appears upon this 
evidence, or if your lordship’s recollection 
shall justify me in saying, that it was pressed 
to the jury, that if Mr. Bembridge had this 
duty imposed upon him, not as accountant 
in the pay-office, but as having received money 
for the discharge of the duty, as being some- 
thing extraordinary, and besides and beyond 
the duty of the accountant, that evidence of' 
his having been paid for such an assumed 
duty, which does not belong to the office of 
accountant will not support the charge in this 
information : that is, I contend, that if Mr. 
Bembridge received the 2,600 1 ., which your 
lordship will recollect was mentioned in the 
evidence, relied upon by the prosecutor, and 
stated by your lordship to the jury, that he 
received that sum as a consideration for his 
doing this duty ; I say ? that if he had violated 
a duty, which duty he imposed upon himself, 
by receiving the money, he could not be con- 
victed upon this information, because paying 
him that sum of 2,600/., is the circumstance 
which creates the duty which he violated, 
and it follows, necessarily, and of course,* 
that the duty which he violated, in that case, 
was not a duty belonging to his office, but a- 
new acquired duty which he assumed to him- 
self ; and of that species of duty, and of that 
species of violation of duty there is not one 
word charged in this information. I think I 
shall be able, by examining this evidence, to 
show your lordsnip, that that sum of 2,600/. 
though paid into his hands, ought not to be 
considered, in a court of justice, as paid to 
him ; that it is, in fact, a payment, out of an 
allowance by government to the ex-pay- 
master, who gives it to Mr. Bembridge, as a 
proportion of a larger sum allowed by govern-* 
ment to him for a duty, which in point of 
law, he, the ex-paymaster, must be taken to 
do by the hands of his mere clerks, and his 
mere servants; and in that way of viewing 
the case, I shall contend, in aid of what Mr. 
Bearcroft has said, that this cannot be an 
indictable offence in Mr. Bembridge. 

If I were to allow to the solicitor-general, 
the principles be laid down, that every man 
who contracts with the public for pay, iro* 
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upon himself a duty, the violation of 
"which forms a subject to be prosecuted by 
indictment, or information ; sUU, if the real 
circumstances of this case show that the 
es-pyro&ster is the person contracting; with 
the public, and not that accountant, who, for 
this purpose, is the mefe servant of the ex- 
paymaster, there is, then, no contract be- 
tween Mr. Bembridge and the public ; and 
having violated no engagement to the public, 
he cannot be criminally punished* 

The first proposition, the information un- 
dertakes to make out, is this; that it is the 
business of Mr. Bembridge, as accountant of 
the pay-office, to make out, settle, and adjust 
the accounts of ex-paymasters. Now, I sub- 
mit to your lordship, that the evidence, so far 
from proving that, if it does not prove the di- 
rect contrary, at least leaves it exceedingly 
doubtful, whether it is his duty, or not; but I 1 
submit that it proves the direct contrary. It 
cannot be so in point of law, and it has not 
been so in point of fact ; — in point of law, it 
never can be said to be so, for it is impossible 
that the law should impose upon me a duty 
which, in point of fact, I cannot execute ; it 
is impossible that it can be the duty of the 
accountant, in this office, to settle the ac- 
counts of ex-paymasters, when the ex-pay- 
master, or his representative, may, the mo- 
ment he undertakes to do it, say he shall 
not do it, and which in many cases, they 
baye said, he shall not do; it can- 
not be the duty of the accountant to 
settle and adjust those accounts officially, 
because bow can he compel the production of 
those books, papers, and vouchers, the exami- 
nation of which is necessary to settle the ac- 
count? the law has furnished him with no 
process to enable him to come at them, and 
the party may refuse to produce them when- 
ever he requests them ; if it were necessary 
to establish what the potion of the law upon* 
this subject is, by saying what the law at this 
day is, your lordship will look at the last act 
for regulating the duty of paymasters, and 
there, for the first time, the books of the ex- 
paymasters are made the property of the pub- 
lic ; but till that act, which Is known by the 
name of Mr. Burke’s act, passed, it was im- 
possible that Mr. Bembridge, or _ any other 
accountant, could compel the production of 
them, and ifhecould not compel the production 
of the accounts and the vouchers which are 
to establish those accounts, it is impossible he 
could be bound to settle the accounts. 

In point of fact, the representatives of the 
ex-paymasters, have constantly settled their 
accounts, if they thought fit ; and not only in 
the instances spoken to by Hughes and Wig- 
d a a w o r t h have they settled their accounts, 
fint even when they did themselves settle 
their accounts by themselves or persons in 
the pay-office, even then, those allowances 
woe made to the servants in the pay-office, 
the memorials of the ex-paymasters, 
suew being divided according to the 
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pleasure of the ex-paymaster when they were 
allowed to him ; what does the conduct of ail 
the witnesses themselves prove, who were 
examined on the part of the prosecution f 
Let it be observed here, that if there is any 
propriety in the maxim that ‘ Cuilibet in- suft 
‘ arte est credendum ; et omnes prudentes ilia 
‘ admittere solent quae probantur iis qui in siut 
* arte bene versati sunt/ our witnesses ought 
to receive much greater respect (for they are 
men who have spent their whole lives in the 
office) than the witnesses for the prosecution, 
who were engaged in auother office ; but take 
their ideas of the duty of this office, from the 
conduct they pursuer what must have been 
their knowledge of it ? they go to Mr. Bem- 
bridge, whom they knew, to be Mr. Powell's 
clerk, and nothing else, in the execution of 
this business ; as soon as they go to him, he 
refers them to Mr. Powell, who was, at that 
moment too, not accountant in the office, 
though cashier in the office, in which charac- 
ter he could not do the duty ; at that moment, 
he was executor of lord Holland, wa9 making 
up the accounts of lord North, and Some other 
paymaster ; if it liad been the duty of Mr. 
Bembridge to make up those accounts, how 
happened it that Mr. Powell, as executor of 
lord Holland, was, at that time, making up 
lord Holland's ; and how happened he to be 
still continuing and adjusting those accounts^ 
Mr. Bembridge having no power either over 
his accounts or the papers which were to 
enable liim to make up the accounts ? 

But great stress has been laid in this cause, 
much has Mr. Bembridge been traduced, or 
account of his own declarations, which are 
taken in this cause, to decide the matters be- 
tween us. Recollect the situation in which 
Mr. Bembridge stood at that time ; I will nojk 
follow Mr. Bearcroft in saying he stood be*- 
fore an inquisition, at that time, but will venr 
ture to say that he stood before something 
more like an inquisition than any thing thaft 
has been seen in this country since the years 
before the Hood. Party zeal, which, like 
C&sar's, in this case, will not be satiated 
even with blood, was pursuing it ; they hu'u£ 
him down ; and a disposition to find the ac- 
knowledgment of guilt in every thing he has 
said, has found it in every expression, capa- 
ble, in my opinion, of establishing even his 
innocence. 

My lord, if the examination before the 
commissioners is to be taken as the evidence 
of the confession of his guilt, it is nothing 
more than the evidence, not of his duty, not 
what he conceived to be his duty, hut of the 
fact ; he says he makes up the accounts ; why, 
when a man makes an admission, you are not 
to imply that he makes the admission in a 
sense in which it i9 impossible he himself 
could understand it; for Mr. Bembridge, 
who had been in this office twenty-five years, 
who knew what was the fact in the case ,of 
Winnington’s executors, who knew what was 
the fact with respect to lordCha^ham, who 
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knew what was the fact with respect to Mr. 
Powell, who knew that, in point of fact, the 
accountant qever had made up the accounts 
of the ex-paymasters, he cannot be supposed 
to be acknowledging what was his duty, but 
the feet. But supposing that an acknowledg- 
ment of his duty ; if Mr. Bembridge had said, 
it is not my duty, and the fects in evidence 
had proved it was his duty, he could not have 
availed himself of that acknowledgment in a 
criminal prosecution ; if he has said it was 
his duty, and the facts, proved in evidence, 
show it was founded in mistake, is he to be 
bound by that, and that too in a case where 
the whole context of his admission proves he 
had no idea that he was infected with guilt at 
the time? Mr. Rose asks him very gravely, 
did you not consider it as extremely improper, 
as Mr. Powell was the person who was him- 
self to charge himself in favour of the public, 
that he should settle them ? — No ; I did not. — 
How could he ? Mr. Powell had been trusted 
by persons of great honour m private life ; he 
had executed nis duty towards the public, till 
the moment, without default; he hat executed 
his duty at least with not half so much * in- 
jury to the public, as the public perhaps has 
done him, lor it has suffered no injury even- 
tually. Mr. Bembridge had received great 
obligations from Mr. Powell, he knew the 
habits of his private life to be founded in 
^reat integrity ; — and though I do not mean to 
excuse Mr. Bembridge, on the score of grati- 
tude, for in circumstances where the public 
are concerned, I admit, with the solicitor- ge- 
nera], it is a fault ; but if it is, it is like ano- 
ther fault, it approximates very nearly to a 
virtue in this case; — he trusts Mr. Powell to 
do, — what ? not to send in the final account, 
for in his notion of the final account, it never 
is fatal till it is attested upon oath ; and the 
whole confidence he reposed in Mr. Powell, 
and which he asserts to Mr. Rose, he did not 
think himself wrong in reposing in him, is 
this, namely, I had not the least doubt that, 
before Mr. Powell attested this account, he 
would do, what, in point of fact, he has done, 
he would insert those omitted articles ; what 
was Mr. Bembridge to do in that case? Was 
he to go and charge Mr. Powell with an inten- 
tion to commit a crime, which intention he 
had no reason to think he had, unless he did 
BUjjpose he, in that instance of his Jife, was 
acting on principles directly contrary to those 
which had regulated his conduct in the whole 

E ’ r part of liis life? He acknowledges, to 
Rx)se, that he knew it was his auty to 
e had those articles inserted, and so it was 
every man’s, when the account was finally 
jettled. 

The whole of his admission is this : I did 
frost Mr. Powell would do his duty ; I had 
no reason to think otherwise ; in that I am 
not eventually mistaken, but had abundant 
reason to think the account would not be 

a closed before the articles were in- 
The nature of my guilt is, that I 


did not compel him to insert the articles 
before it was necessary he should. If this 
is the nature of the evidence, that it was 
not the duty of the accountant; still, if the 
result of it is that it was his duty, still, there 
is, I submit to your lordship, a satisfactory 
ground for a new trial, and that fo this; 
that evidence was received to prove that Mr. 
Bembridge received a sum of 2,600/. as a con- 
sideration for doing this duty ; that in con- 
sequence of his receiving that consideration, 
the duty was imposed upon him ; if the duty 
arises from the receipt of the consideratkm, 
as that is not allowed to Mr. Bembridge, as 
accountant, as it 19 no part of his regular salary 
as accountant, it 19 a duty which does not 
arise out of that character, which the infor- 
mation states it to arise out of, but it is a duty 
of a different nature from that charged in the 
information ; and a violation of that different 
duty, cannot warrant a conviction opon this 
information. That it was paid him in a dif- 
ferent character, and, in truth, that it was 
not paid him upon this account, appears 
extremely clear, because your lordship will 
recollect that this was not a demand which 
he made upon the public, for doing the duty ; 
that it was not a demand which any person, 
being an officer of the public at the time, 
made upon the public for the performance of 
the duty ; but that Mr. Powell, being then 
the representative of an ex-paymaster, Mr. 
Powell having then no patent-office, as such, 
in that character of the representative of an 
ex-paymaster, he prefers a memorial to the 
lords of the treasury, praying an allowance 
for his servants; they give an allowance 
to his servants, a large sum of money which 
he distributes in such proportions as he thinks 
proper, and in the objects of that distribution 
are comprehended the lowest menial servants 
of the office : it might a9 well be contended 
that it was the public duty of the house- 
keeper to settle those accounts : but if it was 
received on account of his settling and ad- 
justing those accounts, still, if the duty arises 
from that circumstance, it is not the duty 
which he is charged with the breach of, in 
this information, but a different duty, the 
breach of which he was not concerned to 
defend here. Lord Chatham’s accounts were 
settled by persons not in the pay-office, and 
the same allowance was made to the persons 
in the pay .office, which shows the allowance 
was not made in respect of this duty done,, 
but other duty done, which can be done only 
by other. persons remaining in the office. This 
2,600/., was not paid him on account then of 
settling lord Holland's accounts ; but if it had 
been, it is not the species of duty, with the 
violation of which he is charged in this in- 
formation. and there is no count upon such an 
assumed duty. But, suppose now that he is 
guilty of the charge stated in the information, 
as it is laid in the information, still we wish 
to avail ourselves of the arguments which 
have been already eubmitka to the Court, 
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ud which I s h ou ld hope to have enforced 
now largely, if I had had an opportunity of 
miftg into the cases upon the subject, 
Wfore I was called upon to state my poor 
K&timents upon it. We hope this is not an 
indictable offence. In the first place, it is 
not proved that Mr. Bembridge holds this 
office by any patent, or creation whatever, 
unless it is because Mr. Powell nominates 
him to it pro kde vice. 

Lord Mansfield. Who nominated Mr. 
Powell? 

Mr. Scott. Mr. Powell, for this purpose, 
nominated Mr. Bembridge ; hut suppose he 
was nominated by the paymaster, how is it 
proved that the paymaster’s office itself, is a 
patent office ? How is it proved in this cause, 
what b the nature of nis office? How is it 
proved that hb office is such as implies a 
contract, on his part, with the public, the 
bleach of which contract is criminal ? 

In cases where there are indictments for 
bleaches of enacting clauses in acts of par- 
liament, the indictment arises from an im- 
plied contract, which every man, who lives 
under government, is supposed to have made 
with the public ; namely, that whatever the 
public has ordained, and considers as hi° duty, 
shall be so considered ; such as the case of 
Leheup, who was supposed to enter into an 
express contract with tlie public, it could not 
be doubted ; and in the case of Kennett, it 
cannot he doubted that he was answerable 
criminally, because he was an officer in 
whom the public repose a duty,— -he takes 
upon him the office to which the duty is an- 
nexed, and if he is guilty of a violation of that 
duty, he breaks hb contract with the public. 
It might be said, if Mr. Bembridge was the 
servant of the paymaster, and the paymaster 
has himself entered into such a contract 
with the public, that the paymaster might he 
guilty of a great offence in employing persons 
who negligently or fraudulently made up 
those accounts ; but if the paymaster is the 
person, who entered into contract with the 
public, are the consequences of hb contract 
with the public, to be affixed and attached to 
every contract which he makes, with every 
clerk who is to serve him as his clerk, and 
not as an officer with the public? I might 
admits to the solicitor general, that where 
there is a contract with the public for pay 
for doing a duty* — a public office, that in such 
caae, if that contract b violated an officer is 
punishable by indictment ; but I deny that 
m the case of Mr. Bembridge there is any 
inch contract, for if he makes a contract at 
all, it b with the ex-paymaster, to do the 
baseness of the ex-paymaster, for the non- 
lanace, the non-performance of which, the 
eMagmaster b answerable to the public, 
and kkiderks never, can be. 

7 lhe.next ground upon which we trouble 
nr lordship b, that in thb case there b 
lot evidence to prove, on die part of Mr. 
jbyhridgythat fraudulent inteqt, that wil- 
VOL XXIL 
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fill criminality with which the information 
charges him. Take the whole of the evidence 
together, can your lovdship say, that there is 
any proof here of the corrupt motive which 
the information insinuates ? Has it been at- 
tempted to be proved in evidence ; that he 
either had, or was to have any thing in re- 
spect of his complying with this omission of 
Mr. Powell? Is it possible for your lordship 
to say, that the degree of his guilt was 
greater than this, that ne reposed a confidence 
m Mr. Powell, which he thought Mr. Powell 
would not abuse, and which it has turned out 
eventually that Mr. Powell did not abuse ? 

There is no pretence to say, that Mr. Powell 
held out to him any motives of interest: 
there is no pretence to say, that lie acted 
upon any motives of interest; and the utmost 
criminality he can be charged with, if he can 
be charged with any, is this, that he trusted 
Mr. Powell, in whom he bad all the reason 
in the world to repose a confidence. 

I shall not trouble your lordship with ad- 
verting to what the witnesses said, with 
respect to the character of Mr. Bembridge ; 
it will be in your lordship's memory, mat 
a more respectable character never was given 
to a man in a court of justice, and if your 
lordships see in the cause no direct proo£ 
or no proof that goes to establish any positive 
corruption; youf lordships will, at least, 
incline to think, from the character that 
was given him, that the utmost guilt which 
Mr. Bembridge can have, was allowing Mr. 
Powell to he guilty in a case where he could 
not possibly suppose he would be so. 

Lord Mansfield. In the account, he states 
a variety of things as the duty of the ac- 
countant, but he does not state the passing 
the accounts of the ex-paymasters ; as to the 
defect of the evidence of the payment of the 
money, there was no separate ground, neither 
was it urged so at the trial, that supposing it 
not the duty of his office, yet, in respect of 
the money that was paid him, it should be 
charged ; it was only offered in evidence, to 
show it was the duty of his office, to which 
the several answers Mr. Scott has now made, 
were given, that he would have had that 
whether he had taken the trouble, or not; 
that other accountants had it; it was only 
offered in evidence, as being the duty of hia 
office. 

The hon. Thomas Ersk'mc .• My duty at 
present, according to the common practice of 
the Court, I conceive to be, to offer grounds 
to your lordship for having a review of thb 
verdict; and I shall not enter at all into the 
punishment, which your lordships, in your 
discretion 

Lord Mansfield. You had better take the 
whole, as I told Mr. Scott. 


* In the original report of this Argument, 
there were a lew errors ; in correcting them 
I have had the assistance of the very learned . 
and eloquent person who delivered it. 
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arising from the fraud of another's doing that 
duty which the public imposed upon mm; 
and I contend, that it is impossible to say that 
Mr. Bembridge is guilty oi any misprision in 
point of law, although he knew, in point of 
tact, of these items being held back, unless 
it would have been criminal in Mr. Bem- 
bridge to have suffered Mr. Powell to act at 
all, and unless he would have been liable to 
an information, for the wilful omission in 
Mr. Powell, although he had not known of 
any such omission; for if the public look 
upon Mr. Bembridge’s office as a check upon 
the office of the paymaster, it would have 
been a crime in Mr. Bembridge to have suf- 
fered Mr. Powell to do it at ail ; and if it had 
been* a crime, then all paymasters, and all 
accountants have been in the habit of com- 
mitting it; for it is in evidence, that lord 
Ghatliam and Mr. Winnington made up their 
accounts by particular persons, employed by 
themselves, and not by the accountants. 

Theu, if the averment be as I have stated 
it, that this is the official duty of the ac- 
countant, and that the information charges 
it to be his official duty, and so much nis 
duty, as to render it criminal, — as Mr. Rose 
thought, for he went so far in his evidence, — - 
as to make it criminal in Mr. Bembridge, to 
intrust Mr. Powell to do it, then to establish 
such a a averment, the evidence must go the 
whole length, as your lordship laid down the 
law to the jury, it must go the whole length, 
unequivocally, to establish this proposition, 
that Mr. Bembridge was bound, at all events, 
to do that duty to the public himself, which, 
in point of fact, was done by Mr. Powell, and 
therefore was responsible, at &H events, whe- 
ther he had been guilty of this wilful mis- 
prision, or not. 

The next material consideration, therefore, 
is, to see how the evidence does support that 
averment. Your lordship has had nothing 
of the original nature and institution of this 
office laid before you, and it is surprising to 
me, that when the gist of this information 
was the particular official duty of a man in a 
public office, and one of the most important 
public offices of this country, that the officers 
of the crown, coming into a court of justice 
with a criminal charge were not able to show 
to your lordship any one document, any one 
instrument of appointment, any one record* 
any thing, in short, written, to establish what 
is his duty, but are obliged to trust to the 
loose opinions of witnesses who are called to 
support their cause. There is nothing before 
the Court from which your lordships can see 
what is the official duty of the accountant • 
there is nothing before the Court to lead 
your lordships to think that he is placed 
there as a-eheck upon the ex-paymaster by 
the discretion of the government; but the 
whole proof arises upon the testimony of 
witnesses. I agree with Mr. Scott, that that 
evidence, so far from substantiating that 
proposition, proves the direct contrary, ap& 
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Mr. Ertlcine. Then I shall first take the li- 
berty, notwithstanding how much has been said 
already, to remind your lordship of the charge 
which this information contains against the 
defendant, because your lordship is certainly 
not inquiring now whether tne conduct of 
Mr. Bembriage has been, upon the whole, 
that of a good subject, — under the particular 
circumstances in which he stood, ana in which 
he acted as accountant of the pay-office, — but 
whether he be guilty or not guilty of the 
particular criminal charge made against him 
ljy this information. 

My lord, the information makes this posi- 
tive averment, * that the place and employ- 
‘ naent of accountant, in the office of the pay- 
€ master, is a place of great public trust and 
‘ confidence, touching the making up the 
‘ accounts of the paymaster-general, and the 
1 adjusting and settling of the same with the 
* Auditor of the Imprest/ Your lordship, at 
the trial, told the jury, in the most precise and 
unequivocal terms, that, unless that averment 
were substantiated by the evidence, the in- 
formation, of course, fell to the ground, for 
that all the other propositions and averments 
contained in it were merely corollary to that 
first proposition, and that if the foundation 
were removed, they of course were taken 
away; for, undoubtedly, no man could be 
guilty of any misprision, unless tbe thing 
which the other person had done, and which 
be ought to have discovered, were part of his 
own duty. Now I conceive that the mean- 
ing of this averment in the information (if it 
has any meaning at all), is this; that the 
place and office of accountant to the pay- 
master, is an official check, provided by the 
wisdom and discretion of the. government, 
upon paymasters both in and out of office, 
against those frauds which might be com- 
mitted by persons having such immense suras 
of the public money in their hands, and for 
such long periods ; it is not enough to entitle 
the crown to a verdict in this cause, that it 
has been the custom of the accountants to 
make up these accounts, but that it is their 
ojficiol duty ; — and if it be their official duty, 
so as to make the breach of it an indictable 
oifenco, it must be, as I said before, an official 
check, constituted by the public for that ex- 
press purpose ; — that the public intrust him 
with tne duty, and that the paymaster is not 
himself intrusted and responsible for the 
rectitude of his accounts, out that another 
man is intrusted with that check; that the 
public looks to him, and him- alone, for a 
check upon the duty of the paymaster. If, 
then, that averment be as I have taken the 
liberty, in point of law, to suppose it, it would 
follow as a necessary consequence, that if it 
had turned out in. point of fact, that Mr. 
Powell, without any knowledge in Mr. Bem- 
bridge, had been guilty of a fraud upon the 
public, Mr. Bembridge would have been 
equally subject to an information, at the suit 
of the crown, for suffering that public loss 
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the very first and most material witness 
ailed on the part of the prosecution, entirely 
overturned the first averment in the informa- 
tion. Mr. Hughes stated, that he was sent 
to Mr. Bembridge, by the auditor of the im- 
pest, after having written a letter without 
any effect ; that, in the very first instance of 
fc apolkatisn to Mr. Bembridge, he was 
referred, by him, to Mr. Powell. What 
would have been the answer of the auditor 
of the imprest, or of his deputy, if the ob- 
servations I have made to the Court be well 
fended ? for, if I am right in saying, that if 
Mr. Bembridge be criminal in this wuful mis- 
prision (taking that wilful misprision to be 
proved), he must likewise, if the first aver- 
ment be true, have been criminal for Mr. 
Powell’s guilt, even if he had not known it; 
because he would have been criminal by 
intrusting to another person that which it 
was his own duty to fulfil. If that be so* 
bow was it possible for Mr. Hughes to say to 
him what be did ? — he would nave said to 
hia as Mr. Rose did — are you aware that we 
are entitled to call upon you for these ac- 
counts? But, no *. in the very first instance, 
•nd at least two or three times afterwards* 
they went to Mr. Powell ; they corresponded 
with Mr. Powell, Mr. Powell considered it as 
his own duty, he never referred them back 
again to Mr. Bembridge ; the auditor of the 
imprest never went back again to Mr. Bein- 
bridge,but the whole was conducted between 
them and Mr. Powell ; this clearly shows, 
of the mouth of that witness, that lie 
himself, at that time (whatever new lights he 
might have had upon the subject before he 
came into court), that he did, at that time , 
helieve it to be the duty of Mr. Powell, and 
®°t of Mr. Bembridge. He said that Mr. 
Powell, as executor of lord Holland, was 
®»kiag up the accounts ; he referred him to 
Mr. Powell as a person responsible for them, 
and there was no answer made, cither by 
Mr. Hughes, at that time, or by lord Sondes, 
telling Mr. Bembridge that he was the man 
responsible, and not Mr. Powell, to whom he 
had referred them: the evidence of Mr. 
Hughes seems to me to go a great deal far- 
ther, for he states a case that is absolutely 
“^compatible with the averment in the infor- 
; he says, Mr. Ingram was the exe- 
<*itorof Mr. Winningtou, who was paymaster, 
that « tuck he had the books delivered to 
from the pay-office to make up his ac- 
counts, and the witness added : — I made them 
“Pi and they were delivered to the auditor ; 
and, upon his cross-examination, he said, 
“pa® had leave from Bangham, the deputy 
auditor, to take the book, and that he had a 
Py over it as executor. 

Will your lordship, then, permit me only 
JJMjl the attention of the Court to this? If 
be the books which contain the pay- 
****** accounts, a$d for which the accoun- 
JJ* “ aaawerahle, how came the Auditor of 
®«*Hpre8t to deliver them to Mr, Ingram 


without any order from the accountant? It 
seems a strange proposition, that if an ao 
countant in the pay-office had conceived him- 
self (and it is a strange sort of presumption, 
that neither that officer, nor any of his pre- 
decessors, ever knew any thing of their du- 
ties); — if the accountant, I say, had conceived 
himself to be bound to make up these ac- 
counts, and was answerable for their rectitude, 
how should it have been in the power of the 
auditor to put them into any other hands ? 
The information charges, that it is the duty 
of the accountant to make up these accounts* 
with the auditor of the imprest ; and it would 
therefore have been a high breach of trust in 
that auditor, knowing it to be the duty of the 
accountant to make up these books, and 
knowing that he was criminally responsible, 
either for wilful misprisions, or even for mis- 
takes in them whoever made them up; it 
would, I say, have been criminal in him to 
have delivered them up to any person but 
the accountant. 

The witness swore that the deputy-auditor 
delivered the books to him, and that he made 
up the accounts, and delivered the books 
back again. Now, how can the accountant 
be responsible for an act, which it was not in 
his power to prevent, unless the paymaster 
gave him leave to do it? If Ingram had a 
right to those books, as the executor of Win- 
nington, demanded them as executor, and 
received them from the auditor as executor; 
if he, the witness, made up those account^ 
and delivered them to him, without any com- 
munication with the accountant; how can 
the accountant be criminal for not doing that 
which another man had a right to put out of 
his power to do? It is not at all immaterial 
what Mr. Bearcroft stated, respecting, the late 
act of parliament ; which seems to snow the 
sense of the legislature, that these books were 
not formerly considered as the property of the 
pay-office, nor as public books, nut as the 
property of the paymaster, whose account* 
were contained in them ; and therefore, see- 
ing the inconvenience which arose from that, 
they made the law otherwise, for the future, 
ana enacted that the books should be the 
property of the public, and should not be 
taken out of the pay-office. Surely, then, the 
first proposition in the information is not 
maintained, even on the evidence for .the 
crown ; and your lordship will recollect, like- 
wise, that we called a witness who confirmed 
Hughes in his testimony, with respect to the 
accounts of lord Chatham; viz. that they 
were made up by a person appointed by him- 
self, without any communication with the 
officers of the pay-office ; and he said it wae 
in the power of the ex- paymaster to make up 
his accounts by any private hands he thought 
fit. Where, then, is the evidence to be found 
that is to confirm this first proposition ? where 
is it to be found except, as I shall presently 
remark, out of the mouth of the defendant, 
Mr. Bembridge himself, which was the great 
pressure at the trial? 
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Suppose the defendant had not been ex- 
amined, either by the commissioners of ac- 
counts or the lords of the treasury ; supposing 
Mr. Bembridge not to have been examined 
at all; and that his confession had been en- 
tirely out of the case, it would have then been 
impossible, for a moment, to have said that 
the first proposition in the information, upon 
which all the others depend, had been sub- 
stantiated, because it entirely depends upon 
the evidence of Hughes and Wigglesworth, 
both agreeing in that proposition, namely, 
that though in point of fact the accountant 
hath often made up these accounts, yet, that 
it was in the power of the ex-paymaster to 
put his own accounts into private hands, a 
proposition utterly inconsistent with its being 
the duty of the accountant. 

The matter then to be considered is, how 
the defendant, Mr. Bembridge’s testimony 
weighs against himself; whether it be so un- 
equivocal, so clear, and precise an admission 
or his duty, as shall be taken to be decisive 
against him, notwithstanding the witnesses, 
even on the part of the prosecution, carry the 
testimony the other way: now before the 
commissioners of accounts, Mr. Bembridge, 
admitted nothing like that. 

Mr. Justice Willes. Was his examination 
before the commissioners of accounts upon 
oath, or not ? 

Mr. Sol. Gen . Upon oath. 

Mr. Erskine. I hope that the few obser- 
vations I have made, go the length of esta- 
blishing this proposition; that if Mr. Bem- 
bridge’s evidence were out of the question ; if 
there were nothing to be taken against him- 
self from his own admission, there is not 
sufficient matter to convict him of the crime 
charged by this information ; because the first 
averment falling to the ground, all the other 
propositions, which are merely corollary, must 
Fall to the ground likewise. Mr. Bembridge 
was not asked by the commissioners of the 
public accounts, whether it was his duty to 
make up the accounts of the paymasters out 
of office, as well as the accounts of the pay- 
masters in office ; he was asked no such ques- 
tion, and it is impossible that a man’s answer 
can be taken to extend beyond the limits of 
the question put to him ; and your lordship 
will never take an admission of that 9ort in 
a case where, if a man had any criminality, 
he would have been earnest to conceal it, and 
where no man could have bound him to re- 
veal it; and it is decisive that he did not 
conceive himself in his own heart to be 
guilty, otherwise he would have held his 
tongue. If he had thought any of these an- 
swers he gave, would have gone to have cri- 
minated him here or elsewhere, most unques- 
tionably he would not have given them ; his 
admissions, therefore, prove the idea he had 
of the rectitude of his own conduct. The ac- 
count he gave was, that as accountant of the 
pay-office, he carried on and made up the ac- 
counts of paymasters; not that it was his 
duty to do so. 


Lord Mansfield. What was the question 
upon the examination ? 

Mr. Chamberlayne . He gives in his exa- 
mination upon oath ; it is a narrative ; there 
are no questions. 

Mr. Erskine . The words are, — “ That he 
carries on and makes up the accounts of the 
paymasters, after they are out of office, as 
well as those of the paymasters in office." — 
He does not say, that he does this as ac- 
countant; he says in the outset, undoubted- 
ly, that he is accountant : he is called before 
the commissioners of accounts, as accountant 
of the pay-office, and he describes himself to 
be accountant; but when he gives in this 
narrative, lie says, he carries on and makes 
up the accounts of paymasters in, as well as 
out of office ; that is, Ahat in point o ffact, he 
does it ; not that it is his official duty to do 
so ; not that he could be indicted if he did 
not do it ; for this averment goes so far as 
to maintain, that if Mr. Bemoridge had re- 
fused to make up these accounts, ne would 
have been subject to an information for that 
refusal. Now, all that he says is, that he 
carries on and makes up these accounts. He 
says true; for he had carried on and made up 
the accounts of other paymasters out of office ; 
but as it is in the power of any paymaster out 
of office, to intrust the making up those ac- 
counts to any other person out of the office, 
or to have left it to be done by his executor at 
his death, then it is not the duty of the ac- 
countant ; because that never can be the duty 
of the accountant which another man can 
prevent him from doing ; and the whole evi- 
dence goes to establish the proposition, that 
in point of fact, other paymasters have made 
up their accounts by other hands ; and that, 
the auditor has had the books, without any 
interference with the accountant. 

Then if Mr. Bembridge’s examination may 
be taken consistent with his own innocence, 
your lordship will surely not wrest it to con- 
vict him ; you will not take a voluntary con- 
fession of any man conceiving that he was 
net drawing himself into a snare, in a sense 
to operate to his conviction, if it can pos- 
sibly be made consistent with his inno- 
cence, if it can be taken in any possible 
sense consistent with his innocence, though 
not the most obvious one, most undoubtedly 
your lordship will adopt that construction; 
and it seems to me. with great submission to 
the Court, to be perfectly consistent with it, for 
Mr. Bembridge did make up the accounts of 
several paymasters, though not of lord Hol- 
land. And why did he not make up the ac- 
counts of lord Holland ? Because lord Holland 
had jpul those accounts into other hands ; and 
the information does not state that Mr. Bem- 
bridge ever made up those accounts, nor does 
it state that it was nis duty to have made up 
those accounts ; it only states that it was his 
duty to adjust and make up those accounts 
with the auditor of the imprest ; which may be 
thus; it was his duty, if ne was ordered to do 
it; it was his duty; if be undertook it; it was 


Digitized by t^ooQie 



Jbr a Mudemeanor. 

if the paymaster had imposed it 
Wb turn • and if it had appeared, in point of 
ati, that nc had had the making up' of lord 
Hwuid’a accounts imposed upon him; then. 
taHtingit to he his duty in point of law, ana 
taring it imposed upon him, it might be a 
wilful misprision. But the information does 
not make any such charge ; it states that the 
office of accountant, in the paymaster’s office, 
is a place of important public trust and con- 
fidence, and is relative particularly to the 
passing the accounts of paymasters out of 
office, as well as paymasters in office. It 
then states that lord Holland went out of 
office; that John Powell, being then ac- 
countant, made up and delivered the account 
of lord Holland to the auditor of the imprest ; 
that Mr. Bembridge succeeded as accountant, 
and that it was his duty to disclose certain 
items omitted in the account by Mr. Powell. 
But if Mr. Bembridge never was charged with 
making up this account, and it was not his 
duty to make it up, this narrative, upon his 
examination before the commissioners of ac- 
counts, seems perfectly consistent with his 
innocence, for it only says this: I do make 
up these accounts : but suppose he had gone 
farther, and had said — It is the duty of the 
accountant to make up these accounts, and 
pass them with the auditor of the imprest; 
that is to say, — which must be implied from 
the whole examination,— if the paymaster, 
who is the head of the office, chooses to order 
it, them only it becomes his official duty, and 
then taking upon him de facto to fulfil it, I 
admit he is responsible 

Most unquestionably, if a man takes upon 
himself the doing of any thing, in which the 
public has an interest, and is guilty either of a 
wilful omission, or of any neglect in the per- 
formance of it, he cannot say then that it 
was not his official duty, because he has taken 
it upon himself, and the public trusts him 
upoo his assumption of the trust; but in this 
cite, neither the information charges , — nor 
would the evidence have warranted the charge 
that Mr. Bembridge was ever directed to take 
upon him the adjusting and settling this ac- 
count, as the accountant of the pay-office, or 
that he ever took it upon himself. — It was in- 
trusted to Mr. Powell, in virtue of his office — 
Mr. Powell made it up — Mr. Powell delivered it 
in to the auditor of the imprest ; and the only 
charge against Mr. Bembndge is, the conceal- 
ing those omissions which the information 
•■Sr charges to have been made by Mr. Powell. 

The examination before the lords of the 
treasure, seems not to go much farther than 
ihrt before the commissioners of accounts, for 
it applies chiefly to the second part of the in- 
formation; viz. to the wilful concealment, 
more than to the duty of his office.- It says, 
be was perfectly apprized of these particular 
sticks, long before the pencil balance was 
tarn out; but it says, he left it to Mr. 
FpwdL It is true, he said it was the duty of 
foe accountant to make up the accounts; but 
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that could only be if he was ever directed by 
the paymaster, or had ever charged himself 
to make them out; in that case it is admitted 
to have been his duty, but if the paymaster, 
who is the head of that office, does not direct 
the accountant to make it up, and if he chooses 
to trust a private individual, and that private 
individual has a right to take away those 
books, without the leave of the accountant, — 
and, as Mr. Bearcroft has truly observed, 
might maintain an action of trover against 
him, if he detained them, then how can it be 
said that this officer is the official check, pro- 
vided by the wisdom of government over a 
paymaster’s accounts, ana is responsible for 
all the errors contained in them? Your lord- 
ship has nothing in support of the charges in 
this information from any written document • 
from any patent of office ; from any matter' 
of record ; it all rests upon parole evidence, 
the whole of which concurs in maintaining a 
proposition directly the contrary of that which 
it is necessary for the prosecutor to maintain, 
before he can be entitled to hold this verdict. 

One argument more has been pressed into 
the service upon this occasion, to show that 
this is the official duty of Mr. Bembridge, 
and to show that he was the officer looked to 
by the public, for officially'making up and ad- 
justing these accounts ; — for I hope your lord- 
ship will always keep in view the great diffe- 
rence between its being the custom for the ac- 
countant to do so, ana its being his duty , if 
commanded by the paymaster, or if he takes 
upon himself to do it ; — for although a man 
cannot be called upon to take upon himself 
any public office, unless he has accepted of a 
patent, or some commission from the crown, 
which makes him responsible for the execu- 
tion of the duty of it, — yet if he voluntarily ' 
takes it upon himself, he is responsible for 
the due discharge of it; but Mr. Bembridge 
never took this upon him ; he says, it was in- 
trusted to Mr. Powell, and his only offence, 
as stated by the information, is a wilful con- 
cealment. Now, in point of law, I firmly 
maintain, that tinless Mr. Solicitor General, 
when he rises, is able to show your lordships, 
upon the evidence given on the trial of this 
information, that if Mr. Bembridge had trusted 
Mr. Powell to insert, or not to insert these 
items, and had kept his mind from all know- 
ledge of what was there; if he had been per- 
fectly ignorant of any of the charges against 
lord Holland ; if he had known nothing con- 
tained in the accounts, yet, that he would 
still have been subject to a criminal informa- 
tion in this court, if, in point of fact, Mr. 
Powell had been guilty of any wilful omission, 
because being charged with an official duty 
by the public, he had trusted to another that 
which he ought to have done himself, by 
which means the public received a material 
injury by the fraud of Mr. Powell; — I say 
Mr. Solicitor General must maintain that 
proposition, because there can be no mispri- 
sion at law, except in the case of high-treason, 
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but from ft man’s neglect of bis osm duty. 
Unless, therefore, Mr. Bembridge was bound 
todo the thing himsejf, which Mr. Powell did 
not do 9 he cannot be subject to an information 
for not having disclosed this fraud, or the 
•mission. — If, indeed, he was the check the 
public had provided; if being intrusted to 
make up these accounts ; if, though it was his 
duty to make them up, he had intrusted it to 
another to do it, whose duty it was not ; in 
such a case, whether he knew of the criminal 
neglect or not, he would be a criminal for 
having intrusted that to another which he 
ought to have done himself. Then, is there 
any thing upon the evidence that can warrant 
the court to say, that the jury have not done 
wrong in drawing such a conclusion ? If it 
was the office of Mr. Bembridge, as ac- 
countant under any circumstances to make 
up these accounts, so that Mr. Powell could 
not make them up ; if it was even criminal in 
Mr. Bembridge to suffer him to do it, what a 
number of criminals there must have been in 
this office, from its first institution ! and if we 
should not be so happy as to jpersuade your 
lordships to give us a review of this cause, it 
Will avail me at least to say, when I come to 
the other part of the subject, in mitigation of 
punishment, that he has only been doing that 
which the most upright men have constantly 
done before him — which lord Chatham did— 
which Mr. Winnington did — which the au- 
ditor of the imprest suffered him to do— and 
which would have been a great breach of the 
duty of the public auditor so to trust the books 
Into private hands, if it was the official duty 
of the accountant to have made up this ac- 
count himself; if every thing found on such 
accounts from which the public may suffer, 
shall be chargeable on an accountant, how 
can it be in the power of that auditor of the 
imprest, without consulting him to deliver it 
to another ? And, you see, tne witnesses come 
here, and say, 4 1 accepted from Mr. Bem- 
4 bridge a reference to another, when I knew 
4 it was criminal of me to do so. I left the 
4 man, who I knew was responsible to the 
4 public, because the man who was so, thought 
4 fit to shove it off his own shoulders, and 
4 desired me to go to another, to whom we 
4 were not called upon to look !’ I never can 
forget the distinction which I laid down, that 
if Mr. Bembridge is criminal for this mispri- 
sion, he must have been criminal even if it 
hod not been a misprision , he must have been 
criminal for the omission of the roan to whom 
he intrusted it, if the public suffered for it : 
yet. in the whole course of the negociation 
with those persons who were called upon to 
animadvert upon this misdemeanor, — and 
which they most undoubtedly were, if ray 
argument is true,— not one of them ever said 
to Mr. Bembridge, 4 you are referring us to 
4 another, to whom you ought not to refer us.’ 
It is plain Mr. Powell thought himself respon- 
sible ; there are many calamitous reasons 
why the Court will take it for granted, that 


he thought himself so ; if he had thought Mr- 
Bembridge responsible, would he not have 
been happy to have referred them back to 
Mr. Bembridge? Would not he have said, 
why lias Mr. Bembridge referred you to me! 
he is the accountant, it is his duty ? he made 
no such reference back to Mr. Bembridge, 
and Mr. Hughes never went back to Mr. 
Bembridge, but the whole of the negociation 
went through Mr.* Powell. 

Upon these grounds, 1 hope that the first 
averment in the information, is not sup- 
ported; if it be not supported, as your lordship 
told the jury, and have again said to-day, the 
other propositions will fall to the grounds 
but I nope, though it should be supported, 
that there are other considerations for your 
lordships in the present stage of the business ; 
for there is another averment that he wilfnUy 
and corruptly concealed. Now it appears upon 
the evidence, as plainly as I ever saw any 
thing appear upon any trial, that all these 
items, which were not introduced into the 
charge upon lord Holland by Mr. Powell, 
were open to public view in the pay-office ; 
every man saw them ; — every man knew that 
they existed, — and when the witness was 
asked, why they were not introduced? Mr. 
Powell said the question was, whether lord 
Holland should ultimately be charged with 
them, because there were accounts respecting 
Paris Taylor, and until these were adjusted! 
he did not know whether he should be called 
upon to introduce them, as charges against 
lord Holland. 

The items themselves, as they afterwards 
were put in the balance, were open; every 
person saw them ; and how could Mr. Bem- 
bridge hope to conceal that, which there was 
not a clerk in the office who could not have in- 
stantly detected ? and if I, or your lordship, 
were disposed to go into that office, there was 
not one of these charges that we should not 
have seen; but if you had asked Mr. Col- 
borne, — who, though he was clerk under Mr. 
Bembridge, was employed by Mr. Powell, 
and not by Mr. Bembridge. for that purpose, 
— if you had asked him, why the items wero 
not introduced, he must have given the an- 
swer Mr. Powell gave, when he was referred 
to, viz. that these accounts were not adjusted* 
Is it fair, then, upon this evidence, to say that 
when lonl Holland appointed his own executor 
to make up his accounts; when Mr. Bem- 
bridge saw that Mr. Powell was responsible 
for mem ; and that he was the person making 
them up with the public, — and when he might 
not know, besides, how far Mr. Powell had a 
right to keep back these items until these 
points were adjusted, — how can the Court, or a 
jury suppose, without any sort of evidence of 
a motive of corruption in Mr. Bembridge, 
that he wilfully, and with an intent to defraud 
the public / kept back these articles l There is 
not a syllable of evidence to support so cruel 
a conclusion against him, for it appears most 
palpably, through the whole of the testimony. 
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that these items were kept hack by Mr. public issue* money to a paymaster, the pub* 
Powell, upon these considerations. lie expects from that paymaster, an account 

Lord Mansfield. Not upon Paris Taylor’s of the expenditure ; but surely an officer of 
consideration, because his accounts were that magnitude is entitled to hare an acv 
questioned, as to what allowance was to be countant and clerks, and to have several per* 
nude tad there was do relation to that, sons under him, who are, perhaps, entitled to 
These items go to the discharge of lord Hoi- have fees and perquisites ; but still the pay- 
had; Paris Taylor had nothing to do with master, himself, is the responsible person to 
that. the puhlic, and the accountant is not the 

Mr. Enkine. Though the account of Paris check the public has imposed over him ; it 
Tajiot had no relation to these particular does not, in my humble conception, fall 
item, pet it does not follow from thence, that within the meaning of the word magistrate, 
Mr. BeaLridge knowing there was something nor is he that public man whom the law looks 
to tap the accounts open, was guilty of any to for that particular responsibility ; and al* 
vittal omission in not Letting the public know though he might be subject to an indictment, 
there were these particular items ; since the if he refused the labour of making up these 
account was net closed, nor could be till the accounts, yet the question would still remain, 
oomideratioKis of those items of Paris Taylor** whether he was answerable by indictment, or 
tooant could be closed also. Therefore, it is by information, for not giving intelligence of 
wident that he tad no corrupt motive for something that another person had done or 
b* doing that; lor he knew there was an ae- had left undone relating to his own office? 
count, with respect to Paris Taylor, to a large Now, none of the cases that have been cited 
Mount, which was not finally settled ; and as by the gentlemen on the other side, at the 
it was not known what allowance should be trial, go this length. In the case o£ Mr. Le~ 
■ode to lord Holland, upon that accoimt, he heup, it was an indictable offence ; it was 
ought naturally think Mr. Powell would de- contrary to the form of the lottery act. In 
taf in these items ms soon as the account of the case of Mr. Keanett there was a duty hud 
fvis Taylor should be finally settled. Nor upon him by the statute, to read the riot act j 
a there soy evidence to show that Mr. Powell but suppose there had been no duty laid upon 
«uld derive one farthing advantage from any him by the statute, yet a man who is a com* 
aMiceoceahnent. man law officer, has a duty imposed upon 

Upon these two grounds, even if there were him ; what I mean is, that there is nothing 
tola third, I should tape that your lordship specific in the duty of this officer, which can 
vtad be inclined to grant this rule ; but I lead the Court to think that he is that official 
tall certainly not forsake the ground that check upon the paymaster, and that he ought 
tabeen taken by my friends who spoke be- to have made up these accounts himself; so 
tame, namely, that this is not an indicta- as to he answerable for the omission of 
Me offence ; and I am sure, that I should be another. 

fo hst man in the world to stand up to The sum of £,*OOl. seems not to me to he 
■etond in any court, much less in a court considered as any salary paid by the public { 
Mbd m this is, that any person trusted by it is part of the account of the paymaster; it 
ta public, either by the general insposi- is deducted from his funds, and is distributed, 
bon of the common mw, or by any statute, not only to the accountant, but to all the me- 
asjr magistrate, in short, who has a name, or nial servants in the office; the paymaster is 
to existence in the constitution of the realm, the person who pays it, and it seems that the 
oe he what he may, should not be subject paymaster being responsible to the public, ho 
to an information, or to an indictment for a nas a sum of money issued to him, out of 
tauasl neglect of duty. I certainly shall not which he makes these deductions. Supposing 
cMtead that ; my only reason, as my learned the accountant and paymaster to be two dis- 
vtads have contended before me, and in tinct persons, and that the accountant is not 
fhich I shall follow them, is, that Mr. Bern- subordinate, but superior to the paymaster, 
Mge does not appear to be such an officer, which he ought according to the information 
w such a magistrate, as either the general to be, if he is a check upon him ; then cer. 
taoftbe country takes any cognisance of, or tain sums of money would be issued tp the 
y the specific institution of any statute, I paymaster, and certain sums to the account- 
tick, to make tins an indictable offence, they ant, for performing that duty ; whereas he is 
maintain, net merely that the manual considered as subordinate, and certain sums 
of malting up these accounts was are deducted out of the paymaster’s account; 
movb upon him, as a clerk in the office, btft according to the abuse (as it should seem to 
«ti be was the offioial check ; that the pay- me) of office ; therefore, I should hope, that 
■aster, was not the person looked to by the your lordship will not conceive this to be an 
ta^—that he was net the person who was indictable offence. 

j*ptesible to the public for the rectitude of It dees not appear by the evidence, that it 
own accounts ; whereas the office of the was Mr. Bembndge’s official duty to make 
paymas ter is a most important office,, he is tie and adjust these accounts wkh the auditor 
jPriatedhy patent, ana then he is an officer of.the imprest; and it not being his official 
tat the law takes notice of; and when the duty, he hims elf could not be answerable for 
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an omission in another, — inasmuch as there I 
can be no misprision in the English law, ex- 
cept in treason,— for another person’s conceal- ; 
ing a thing, omitted to be done by another, 
which it was his duty to do himself. 

But inasmuch as your lordship has said, 
that we ought in this stage of the business, to 
consider wnat the discretion of the Court 
would dictate as a punishment if we shall 
have been so unfortunate as not to prevail in 
the objections we have taken to the verdict. 
In that case I am sure we may safely rely 
not only upon the humanity, but even upon 
the most rigid justice of the Court, when the 
sentence is to fall upon a man, not only re- 
spected and beloved in his private life, but 
who stands upon the evidence as a most in- 
telligent and faithful servant of the public for 
a long series of years. Under such circum- j 
stances, your lordships will not suffer any 
consideration of the prevalence and the dan- | 
ger of abuses in public offices (which, pro- 
bably, led astray the jury in forming their 
conclusion) to affect your more calm and deli- 
berate judgments if his offence is not tainted : 
with the corruption imputed to him ; and it j 
is quite impossible the Court can believe that 
if he had been conscious of even criminal 
neglect, much less of a foul and sordid mis- 
demeanor, he would have spontaneously 
poured out a laboured accusation against 
himself before inquisitors who had no right 
to demand from him any admissions, which 
could criminate himself. God alone can look 
into the hearts of men, but judges have a 
constant recourse to the most lenient con- 
structions of human conduct when they sit in 
judgment upon their fellow-creatures; and 
even when they are brought to the most 
manifest conclusions of guut, however hei- 
nous, administer justice in mercy. I am 
aware that a solemn duty is cast upon 
your lordships when you are executing the 
laws, that guard the public revenue above 
all in times which call loudly for its sup- 
port ; but in a case like this, even the 
officers of the Crown, who are its guardians^ 
will feel themselves justified in leaving to the 
Court the full measure of merciful considera- 
tion, which it is always so pleasant to your 
lordships to exercise — but I conclude with ex- 
pressing ray hope, that the painful duty of | 
punishment will be spared altogether by your | 
finding that there is no guilt in the defendant ] 
to be punished. ; 

Lord Mansfield . I take it for granted, Mr. 
Bearcroft, that you have no intention or wish 
to file any affidavit. 

Mr. Bearcroft. I was furnished with an 
affidavit; but I had some doubt whether 
we could make use of it in this stage, because 
it goes to contradict the evidence given. 

Lord Mansfield. When I asked the ques- 
tion ; I meant those sort of affidavits that are 
commonly made in criminal cases ; whether 
you have any wish ? 

Mr. Bearcroft . I do not consider the de- 
fendant, now, as brought up for judgment. 


Lord Mansfield . I do. 

Mr. Bearcroft . I am not prepared with, 
any thing of that kind, in mitigation. 

Lord Mansfield. Have you any wish ter 
have an opportunity to tn&Ke affidavits ? you 
can say, yes or no; or that you cannot tell. 

Mr. bearcroft. Most undoubtedly we 
shall wish to do so, in case we are brought 
up for judgment. 

Lord Mansfield. If the Court should be 
against you, upon all your grounds, I con- 
sider you as brought up for judgment most 
undoubtedly. Mr. Solicitor General, it is 
impossible to go'through now, I see another 
gentleman starting up, upon the same side ; 
besides we shall have suen a noise presently, 
you will not be able to be heard ; • and there 
are other motions ; I propose to adjourn this 
till Saturday ; have you any objection, that, 
in the mean time, the defendant should con- 
tinue as he is, that he should not be com- 
mitted ? ' 

Mr. Sol. Gen. I have no objection to what- 
ever the Court may think right to be done. 

Lord Mansfield. This is a matter of con- 
sent ; he comes here voluntarily ; he is under 
no bail; the consideration is, whether you 
consent? 

Mr. Sol. Gen. If your lordship puts it upon 
me, I do not think, in & matter upon which 
the public eye is, and ought to be directed, 
that it would become my situation to consent 
that Mr. Bembridge should go without bail r 
but if the Court see no objection to his being 
upon bail, I have no objection to that. 

Mr. Blake. We have bail here. 

Lord Mansfield . Let the defendant give 
bail for his appeping here next Saturday, and 
at such farther time as the Court shall direct; 
himself in two thousand pounds, and two 
sureties in one thousand pounds each. Mr. 
Solicitor General, if you had not consented, 
the Court must have committed him. 


The proper officer t 
directed by the Court. 


officer took the bail as above 


Mr. Adam. If I were confident that I 
could add any thing to what has been said 
by the learned gentlemen who have pre- 
ceded me, to give weight to the arguments 
that nave been urged,—especially when I re- 
flect I am called here, rather unprepared upon 
the subject, from an apprehension it would 
not have been gone into to-day, — I; should 
have requested your lordship, standing as I do, 
very young in a Court of justice, to have 
postponed to another opportunity, my deli- 
vering any argument or sentiment upon this 
subject; but, as by th^t means, I should only 
make myself more responsible to my client, 
without adding any thing perhaps to the 
points that have beim urged, I shall take the 
liberty of stating, very snortly, what has oc- 
curred to me upon this subject. 

* It being lord-mayor's day, and the lord- 
mayor then in the lull* 
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It has been staled by your lordship, that 
the first question at the trial was, whether it 
to the duty of the accountant at the pay- 
office, to make up the ex-paymaster’s ac- 
counts. That you stated to the jury, — that 
if they did not find it to be the official duty 
of the accountant, at the pay-office to make 
up the ex- paymaster's accounts 

Lord Mansfield . Mr. Bearcroft, I meant 
to direct, that if you had any affidavits, that 
you would be prepared with them on Satur- 
day ; you understood that? 

Mr. Bearcroft. I did. 

Mr. .ddaw.—That if the jury did not find it 
to be the official duty of the accountant, to 
make up the ex-paymaster’s accounts, it 
would be incumbent upon them to find the 
defendant not guilty ; but if they understood 
it to be the official duty of the accountant to 
make up the ex-paymaster’s accounts, then, 
to find him guilty. To that point, I shall 
beg to make one or two observations. 

First of all, the proof that was brought, 
that it was the duty of the accountant to 
make up the ex- paymaster's accounts, was 
from the accountant's own confession, in two 
different places ; first of ail, from his confes- 
sion upon oath before the commissioners of 
public accounts ; and secondly, his confes- 
sion before the lords of the treasury. There 
b a material difference in his account at these 
two places ; for in the place wherfc he was 
examined upon oath, and had warning that 
he was to he examined as to the duties of 
hb office, be merely states the point of fact, 
that he did make up the accounts of the pay- 
masters out of office, and that he was, at 
that time, employed in making up the ac- 
counts of the paymasters out of office. In 
the other situation, where, from the circum- 
stances of the case, he was necessarily and 
naturally agitated, when he had not time to 
recollect himself particularly, when the ques- 
tions were put to nim in a style to extort from 
him a confession which he did not mean to 
make, he states it, there, to be his duty to 
make up the ex-paymaster's accounts. Then 
in such case I conceive, if we can produce 
^voof that this was no part of the duty of the 
accountant, this confession, extorted in such 
a manser, ought to be taken with such grains 
.of allowance, as to have induced the jury to 
rest their judgment of the fact upon what was 
’said before tne commissioners of accounts, 
and not on what was said before the lords of 
ihe treasury. I do think, that what has been 
mid by the learned gentlemen who have gone 
Indore me, with respect to the duty of this 
office, b perfectly correct ; that it was no more 
dfeu this, that he was bound, manually to 
jmre out that by order of the ex-paymaster, 
A he chose it; but the ex paymaster had it 
iu jhb power to put that duty into the hands 
.of another person; therefore, I conceive it 
new can be taken to be an essential official 
fejr won hb part, especially when I join to 1 
ffiat tab circumstance, that there is no pro- 
VOL XXII. 


cess whatever, to compel him to make out 
those accounts ; that it there is any neglect 
whatever, in making out those accounts, the 
process issues from the exchequer, not against 
the accountant of the pay-office, but against 
the principal accountant himself, the pay- 
master out of office, or his execuV>r. When E 
consider that, I think it fortifies this argu- 
ment that it is not the duty of an accountant 
of the pay-office, to make up the accounts o i 
a paymaster out of office* 

Then the case reduces itself to this, that if' 
it was not his duty, he took it upon him, first 
of all, by acting in that capacity by the orders 
of Mr. Powell, and afterwards by receiving a 
sum of money for having done that duty. 
Now, let us refer to the state of the informa- 
tion upon the subject, and I apprehend your 
lordship will find that there is not any count 
wliatever in the information, that states it 
as a duty that he himself took upon him. foe 
which he was to be rewarded, for which he 
actually was rewarded, and of which he com- 
mitted a breach ; there is no count to that 
purpose; the information confines itself 
merely to its being hb official duty, as ac- 
countant of the pqy-office; therefore, all the 
evidence that b adduced to show he took 
that duty upon him, was not, I apprehend* 
warranted by the information; and, there- 
fore, ought not to have had any effect in tbb 
cause. 

I will venture to state another circum- 
stance to your lordships, which strikes me 
as very material in this cause,— as a very 
strong evidence, that in spite of Mr. Bern- 
bridge’s declarations before the treasury, 
made in the manner which I have already 
stated to the. Court, that he actually did not 
conceive it to be his official duty, nor did the 
deputy-auditor of the imprest conceive it to 
be his official duty, to make out those ac- 
counts. — When Mr. Bembridge is spoken to 
by Mr. Hughes and Mr. Wigglesworth, res- 
tive to the giving in these items, and makirig 
up and passing the account, he refers them, 
as has been already stated by the learned 
gentlemen who preceded me, to Mr. Powell 
for that purpose ; these gentlemen never re- 
turned to Mr. Bembridge ; they never con- 
ceived it to be hb official duty; he never 
states it to be so; and they res* perfectly 
satisfied with hb answer upon the subject. 
Therefore, though he stated in hb examina- 
tion, that he did make out the accounts of 
the ex paymasters, and though he did make 
out the accounts of lord North and others, 
yet that does not stamp him with being au- 
thorized officially, and consequently respon- 
sible criminally for a duty which belonged to 
that office of accountant of the pay-office: 
it remains, no doubt, for an information to 
be brought against Mr. Bembridge, for the 
purpose of charging him with having taken 
upon himself a duly which he did not execute 
faithfully, and evidence may be brought tQ 
that point perhaps upon a future occasion j 
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but I lake it for granted, there is not a single 
count, in this information, that proves the 
point attempted to be proved, that he was 
responsible for making up the accounts of 
the ex-paymasters. 

I shall, with the same dense of want of 
preparation that I had upon me other head, 
say a very few words relative to the mitigation 
of punishment. If your lordships consider the 
situation Mr. Bembridge has been in ; if you 
consider the manner in which he was proved 
upbn the trial, to have acted during every part 
Of* his preceding conduct at the pay*office ; if 
you consider the respect he has oeen held in 
by all who knew him ; if you consider the 
fidelity with which he has always acted ; — I 
conceive your lordships will (if we should 
ultimately fail in the application for a new 
trial) render the punishment very mild 
•gainst him, if you add this very material cir- 
cumstance, that the public has not been 
injured, in any one iota, by what he has done ; 
that the account could not have been made 
up sooner, even if he had done what he has 
said he thought to be his official duty, by 
bringing forward those items, at an earlier 
period of time ; that that account could not 
be made up sooner; that the balances could 
not be paid in sooner; that he, and the 
persons connected with him in office, received 
Ho benefit from that concealment; — when you 
consider these circumstances, that he acted 
agreeably to what he thought the duty of 
lus office ; that he acted as others had be- 
fore him ; that if there has been any abuse 
in this office, he did not introduce it ; there- 
fore I conceive your lordships will not indict 
a severe punishment upon Mr. Bembridge*. 
that if you cannot set aside the verdict that 
has been given, you will, at least, cause the 
punishment to be as mild as possible. 

Lord Mansfield. Are there any books, any 
directions given about the paymasters' paying 
in their balances ? 

Mr. Sol. Gen. Directions have been given 
for* paying in the balances remaining in the 
hands of different persons. 

Ixwd Mansfield . Do you know, Mr. Cham- 
herlayne, whether there are any regulations 
by act of parliament? 

Mr. Ghamberlaync. No; there have not been 
With respect to this office. 

Lord Mansfield. Do you know whether 
aay of the acts give directions about paying 
in balances ? 

Mr. Chamberldyne. There is an act direct- 
ing balances to be paid in, pending the 
•eoounts, upon an examination taken before 
the commissioners of accounts ; that act has 
passed within these two years. 

Lord Mansfield. I mean a general act? 

Mr. Chamber hyne. No. 

Mr. Adam. That act passed the last session 
Of the last parliament. 

Mr. Chamberlayne . It was but two sessions 
•go. Upon the commissioners reports, statmg 
balances of the several accountants, then 


cornea the act of parikment, and directs those 
balances to be paid into the Exchequer, in 
which, my lord Holland's balances ace men- 
tioned. 

Proceedings in the Court of King’s- Bench, 
r November 22nd, 1783. 

Lord Mansfield. I will, for foe sake of the 
bar and of the auditors, state foe contents of 
the papers produced, which before I only just 
mentioned. All the accounts given in on 
the part of my lord Holland, were produced 
in court; but to save trouble, a paper was 
read, containing the dates when they were 
given in, and when they were attested, and the 
period o€ time which they comprised, and I 
think it proper to state to you an account of 
them. 

The first account was from the 25th of 
June, 1767, to the 24th of December, 1758, 
which was given in on the 17th of May, 1768, 
and attested upon the 3rd of November, 1778 ; 
& like account, from the 25th of December, 

| 1758, to the 24th of iJecember, 1769, waa 
given in upon the 28th of July, 1768, and 
I attested upon the 7th of March, 1772; a like 
account, from the 25th of December, 1759, to 
the 24th of December, 1760, was given in on 
the 30th of March, 1769, attested the 5th 
of March, 1773 ; a like account, from the 
25th of December, 1760, and ending the 24th 
of December, 1761, was given in on the 12th 
of July 1769, attested the 4th of March, 1774 ; 
a like account, from the 25th of December, 
1761, to the 24th of December, 1762, was 
given in on the 16th of December, 1769, 
attested by Mr. Powell, on the 2 1st of Decem- 
ber, 1774 ; a like account, from the 25th of 
December, 1762, to the 24th of December, 

1763, was given in on the 27th of October, 
1770, attested by Mr. Powell, the 27th of 
June, 1775 ; a like account, from the 26lh of 
December, 1763, to the 24th of December, 

1764, was given in on the 7th of May, 1771, 
attested by Mr. Powell, on the 27th of Pe- 
bniaiy, 1776 ; the final account being half a 
year from the 25th of December, 1764, to the 
24th of June, 1765, was given in on foe 11th. 
of January 1772, never attested ; this is the 
last and final account, which was never 
attested. The defendant came in as ac- 
countant, in the year 1776. The next paper, 
I think particularly proper to read to you, 
contains the additional articles with which 
the account was surcharged, after the book of 
accounts with the penciled balance was sent 
to the defendant, and returned by him s 
besides three new items surcharged, and the 
two items which the book was sent berk to 
have inserted, that is. of 9001. and 4651. them 
are inserted the articles in question, amount- 
ing to 46,7991. and a fraction ; and it is ma- 
terial to state when these items were received, 
they were received in 1769, in 1760, 1761, 

| 1769, 1763, 1764, and the last w» is 1765* 
Lao, you sec, that the times when they were 
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wtcre far antecedent to the former 
many of them; and all of them, 
tcwre the final account was given in, which 
iumlT?2. 

Tbe warrant for the allowances to be made 
to the defendant, I have stated to you. The 
firm of attestation is a matter of law and 
sractice exceedingly well known, they go 
before one of the narons of the Court of Ex- 
chequer, and the form is this : they say, upon 
oath, before one of the Barons, — 4 This book/ 
/or so and so, describing the account) is a just 
1 and true account, to the best of my know- 
? ledge and belief/ I thought it necessary, for 
the information of those who are present, 
to state these papers more particularly than I 
did the other day, upon the report. Now 
you will please to go on. 

Mr. Ait. Gen. [John Lee]. My lord ; I am 
oiled upon to show cause against an applica- 
tion made by Mr. Bearcrofl on the part of Mr. 
Bembridge, which involves in it, as I con- 
ceive, two or three rules. Besides an address 
to your lordship upon the effect of what the 
judgment ought to be, if the court should be 
of opinion that upon the circumstances of the 
esse they must give judgment for the crown, 
a great part of the argument of the learned 
gentlemen went, as I conceive, in arrest of 
jud gm en t upon this information. There was 
a motion foe a new trial, and there was also 
an address to your lordship, in mitigation of 
the offence. 


My lord, the first matter in order, as it 
seems to me, is the motion in arrest of judg 
ment; for my learned friend, Mr. BearcroR, 
contended very seriously, — and so did all the 
gentlemen after him, — that the offence, as 
charged in this information, is in point of 
law, no crime at all. 

My lords ; Mr. Bearcrofl observed, at the 
cutset of his address to the Court, that the 
drawer of this information had varied his 
charge in different counts of it so much, that 
though it contains, soemingly, some serious 
charge upon Mr. Bembridge, yet before the 
close of tlie information, it is almost dwindled 
to nothing. 

Tour lordship knows the manner in which 
t hese informations and indictments are drawn, 
is, that in the first count, they state with 

C particularity, all those facts and all 
circumstances which it seems are ne- 
cessary to be proved in order to make the per- 
foa answerable for the crime, supposing in 
truth, in point of law, it be a crime. All this 
wa fan inar y matter, stating for instance, that 
kad Holland was paymaster; what was the 
nature of the office ; and that it was a patent 
and the like, which, by-the-by, my 
1 friend, Mr. Scott, took notice, in the 
, was not proved, or did not appear : 
'tip w# recollect, they were all dis- 
red, or the papers, being in court, 
W* admitted bar Mr. Betreroft, and taken 
fmm m jmA every fret, and every date, 
tfc* ml Pt»Mii, that Hr. Bembridge 
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was in the office of accountant to the pay- 
office, a place of trust and confidence ; part 
of his duty, —nay all his duty, as far as re- 
spects this information, — being to make up 
tne account of the paymaster; and that in 
making up that paymaster’s account, it was 
his duty, of course, to disclose and make 
known the true state of it; and that be, 
knowing it to he his duty, did not so do ; that 
is the outline of the charge. In the first 
place it was said, that this is no office at all, 
for the misbehaviour in which any ^ 
whatever is punishable; that was gravely 
| and seriously contended ; Mr. Bearcrofl said, 
at tire same time, that 4 as he had, at the 
1 trial, so he did then, lay in his claim to call 
4 upon the counsel for the crown to produce 
4 a case, an authority, or a dictum, lmport- 
4 ing so generally, that every man intrusted 
4 with a public trust, — which might be the 
4 case of a sheriff, or of a constable,— but 
4 that an officer, in a public trust, as such, 
4 was punishable for misconduct’ I took 
the liberty, upon a former occasion, to state 
what your lordship, with much greater autho- 
rity, laid down as the law of the case, to the 
jury ; taking notice, certainly, as your lord- 
ship did, that if this were an objection, it was 
an objection upon tbe record, but stating 
that you had not the^ smallest particle of 
doubt that, where a man has an office created 
by tbe king’s letters patent, immediately or 
derivatively, which is of important trust and 
confidence to the public ; that, for the viola- 
tion of the duty or that office, he is as much 
indictable as any magistrate or any officers 
that have been alluded to in the argument. 
I have looked a little into the matter, as far 
as the leisure I had would permit, and I do 
not believe that that thought ever suggested 
itself before to any human being, i take 
the principle to be this, which appears to me 
to be recognised in cases without number, 
that is, that wherever a man’s business has a 
public aspect, and au improper conduct in it. 
injures not A, B, or C, but the community in 
general, that that itself is indictable by the 
common law; l take that to be a principle 
laid down over and over. My lord, I con- 
ceive that it is upon that principle, that 
where persons owe such a duty to the public 
— for instance, the repair of a highway,— 
that an omission to do that duty, because it 
respects the public, and for that reason only, 
is considered as an offence against the public, 
and indictable. I would just mention to your 
lordships, two or three cases, where it is so 
taken for granted, that there can be no ques- 
tion, I should conceive, about it. In Salkeld’s 
Reports, vol. 1, page 380, — the Queen versus 
Wyat — which was an indictment, setting 
forth, that one Nash was convicted of deer 
stealing, upon the 3d and 4th of William and 
Mary, chapter 10, before a justice of peace ; 
and, that the defendant being a constable, 
the justice directed his warrant to him to 
levy the penalty, and that he had levied the 
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penalty, and had not returned his warrant, 
At or made any return, or certificate at all ; 
the defendant was found guilty, and the in- 
dictment removed by certiorari . The second 
point • resolved by the court, is this, that 
where an officer neglects a duty incumbent 
on him, either by common law or statute, he 
is, for his default, indictable : then he says, 
in this case, the indictment was not laid 
contril formam statuti, nor need it have been, 
though the constable had been named in the 
etatute, because the constable is an officer of 
common law, and when a statute requires 
him to do what, without requiring, had been 
his duty, and he must have done, it is not 
imposing a new duty, and he is indictable at 
common law for it. I know, my learned 
friend will say to this, that I have selected 
an instance, in which the general principle 
was laid down, that that was one ot the in- 
stances in which he admitted the law to be 
as I have stated it, but the same principle 
runs through every case, even where it does 
*iot admit of that argument. 

In 2 Lutwyche, 1523, Wilkes versus Kirby, 
it is said, that even if a man has a port be- 
longing to him, and if he did not repair it 
that he may be indicted for not doing it, be- 
cause it concerns the public. There is ano- 
ther instance in Cpmberbach, 243, where 
it is said, a woman was there indicted, for 
that she being duly required to watch and 
ward, she did not watch and ward; there was 
no objection to this as an indictable offence ; 
but tne indictment, it is said, was quashed, 
because it did not say— nor procure one to do 
it for her — which, says the Court, she might, 
by law, have done. I do not find an inti- 
mation of doubt about this, in any one book, 
or in any one author ; your lordship will find 
it laid down in I/>rd Chief Baron Coraynsf 
as a general, universal principle, that an in- 
formation will lie against any officer what- 
ever, that either abuses or neglects his au- 
thority ; I take it, there can be no doubt at 
all about the principle. 

Thus much (and more than enough I 
should think) I thought it necessary to say 
to your lordship upon this idea: but your 
lordship threw out, that there was no occasion 
for precedents, that it was as clear upon prin- 
ciple as any thing could possibly be made to 
be. If we were to look into any common- 
place book, under the head of non-feazance 
in any public officer, we should find there a 
constant set of principles ; that where a man 
misbehaves, does that which he ought not to 
do, or omits to do that which he ought to dp 
in any public station, in which tne public 
is concerned, the proper remedy is by in- 
dictment or information. But it is said, Mr. 
Bembridge is in no trust at all ; is no public 

* This case of Beg. v. Wyatt is reported 
at length in 2nd Lord Raymond, 1180. See 
too Fortescue, 127. 
f * Com. Dig. 308* ed. of 1800. 


officer ; is a mere clerk, removable at plea- 
sure. I think several of my learned friends 
said that because he is removable at plea- 
sure, he is not punishable for misbehaviour, 
till that pleasure comes ; that principle will 

f o a very great way indeed. Your lordship 
nows that some of the most important of- 
fices in the kingdom — some that are now, 
that always were, and probably are like to 
continue places during pleasure, during the 
pleasure of the crown, at least; did any 
body ever hear that a judge was not impeach- 
able or punishable for misbehaviour, m his 
office, before the statute of king William gave 
him a tenure in his office ? or that it altered, 
in any degree, his responsibility to the public 
for that which was improper conduct? Can 
any body contend that there is any difference 
between that situation now and what it was 
then; or in the situation of a person in the 
office I unworthily hold, that it I misbehave 
in my office, because I am removable at 
pleasure, that I am not responsible ? 

But it is said, this is not such an office as 
that the defendant has any thing to do which 
this information supposes. Now, for a mo- 
ment, let us sec how the evidence stands; 
Mr. Bembridge has instructed his counsel 
now, to be sure, — and it is natural that he 
should, — there is no imputation upon him, 
that he should instruct them to state that for 
him, which should answer the purpose of a 
convicted crimiual. Let us hear what Mr. 
Bembridge says of himself, before he was 
charged, when he was examined before the 
persons who had a competent authority to 
examine him, and when that examination too 
was solemn and upon oath. Mr. Bembridge 
is asked what he is? Why, says he, I am 
accountant in the pay-office, what is your 
duty ? Why, says he, I make up the accounts, 
— Ihis examinant saith, that ‘ he carries on 
1 and makes up the accounts of the pay- 
‘ masters after they are out of office, as well as 
‘ those of the paymasters in office.’ N ow, that 
is the account that Mr. Bembridge gives of 
his own office, and of the nature of it, 
solemnly upon oath. Would Mr. Bearcroft, 
and the other gentlemen, persuade your lord- 
ships that he aid not know his business, or 
his duty, or his employment? Or did he mean 
to say, for so my learned friend, it seems, 
means to contend,— Why, I allow that I do 
it, but I have no business to do it; I 
am paid for it 150/. a year, as it appears, 
and ] ,300/. in perquisites, besides tne pro- 
digious sum he was paid for this specific 
business, which was never done, 2,650/. ? 
But I do not mean, says my friend, in this, to 
describe the nature and the duty of my office ; 
but I only tell them what I do officiously, in 
the popular sense of that word, without any 
reference to my duty, voluntarily ; sponta- 
neously I do make up the Accounts of the 
paymasters in office, as well as those who 
are out of office; but, m truth, I have no busi- 
ness, I have- no employment, I have no duty 
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itAL It is impossible for any man who 
reads this, not to be impressed with a notion 
that Mr. Bembridge is telling these gentle- 
men what his office and duty is ; if you want 
the man who is to make up the paymaster’s 
accounts in office, and those who are gone 
a* of office, I am he : but, says my learned 
friend, I admit, that in general, it has been 
done by him, but there are some exceptions ; 
in the case of Mr. Winnington and lord 
Chatham, who chose their own private peo- 
ple, and not the accountant, to make up tneir . 
accounts ; I think, there was nobody who was 
able to state, as far as I recollect, at the trial, 
what became of the fees in the case of Mr. 
Winnington : 1 

Lord Mansfield. Yes ; they went to the 
officers. 

Mr. Attorney General. I understand they 
didin lord Chatham’s, and they did too, now 
1 understand, in Wmnington’s; what does the 
fact turn out to be ? Why, that the officer 
was paid for neglecting his duty, and permit- 
ting another man to do that which it was his 
own duty to do, that is the whole amount of 
the evidence. Upon what pretence did he take j 
this fee for another man’s work and labour, 
if it was not his duty to do it ? If they had 
come to 500/. or 600/., and the man whom 
Mr. Winnington or lord Chatham had em- 
ployed, had taken the money, this man 
would have brought an action for money had 
and received to his use; he would have said, 
if Mr. Winnington has a mind to employ 
you, I have no objection to your saving me 
the trouble, but I will be paid for it, for I 
claim has part of the perquisites of my office; j 
if you do not do it, I am bound to do it ; and I 
though you do it, you shall not be paid, for 1 1 
myself in the situation of accountant have a 
title to do it, have a title to be paid for it, and 
no man coming in officiously, being desired 
by die ex-paymaster so to do, shall deprive ' 
me of the perquisites and salary of my office, 
merely because he wishes to save me a little 
trouble. 

In this case, what is strongest of all, Mr 
Bembridge, acting in this business, is applied 
to, from time to time, as appears in the evi- 
dence ; your lordships will recollect how that 
came out ; for in fact, as has been just now 
stated by the papers, your lordships see here 
has been a failure of the production of this 
sum to the public, for now many, many years, 
ft was unseen and unsuspected, on account of 
the negligence of these officers; there had 
boa an order, in consequence of an act that 
lad passed, for bringing in balances ; orders 
were sent by the solicitor of the treasury, to 
the sob-accountants, to pay in their balances; 
the necessary consequences of that order 
would be, that all those men, whose sums 
coeg&tute those items, that make up, in the 
wbole, 48,000/.* would be instantly applied to; 
Ibemm they would have returned would 
why, I owe the crown nothing; I 
the paymaster two* four/five, six. 
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years ago, what do you come to me for? 
Finding this, and knowing this, for the first 
time these omitted articles are introduced, 
amounting to this large sum ; as soop as this 
is seen, Mr. Bembridge is called upon himself 
to explain this; ana, to be sure, my lord, 
there may be some censure, there has been 
some censure thrown out upon the subject, 
which, if it lights upon any body, in my ap- 
prehension, ought to fall upon me ; for cer- 
tainly, if the evidence was what has been 
represented, reprobated particularly as k was 
by my learned friend Mr. Scott, I think, as a 
public prosecutor, some degree of blame falls 
upon me ; but I cannot say that I feel much 
upon that head : what was the consequence 
of this ? They find the sum of 48,000?., that 
ought to have been returned years ago, and it 
is now, for the first time, introduced ; why, 
says he, Mr. Bembridge, how comes this 
about? Pray were you aware, at the time 
that this final account was sent, and as a final 
account to the auditor of the imprest, that 
none of this ought to be included ? Yes ; I 
was perfectly aware of it. — Why, had you any 
notion that any of the articles were of that 
doubtful nature, as to make it questionable, 
whether they ought to be inserted or not? 

Not the smallest aoubt about any of them. 

Why, then, how came you to do it ? Why, t 
left it to Mr. Powell, and I thought but little 
about it ; besides, I considered the account 
as not finally settled. That is his answer. 
Now these questions, and the answers given 
to them, are stated, truly, by my learned friend 
Mr. Scott, as more like the proceedings in the 
inquisition than any thing that has happened 
in modem times. I formerly read the nistoiy 
of the proceedings of that court, and confess I 
was much surprised to find this assimilated 
to them, for it is the case of the conduct 
which every private man, in consequence of 
the duty owing to himself, to his friend, or the 
public, either would, or could not but have 
pursued in the like case. I am perfectly 
sure, that if my learned friend had had a 
Bervant whom he had found reasonable ground 
to suspect had purloined any thing, he would 
have said, how comes this? Did you know 
that my things were in your box? Yes; I 
knew it very well. Where is there any thing 
very oppressive ? If Mr. Bembridge had been 
won upon by any insinuation ; if he had been 
seduced by any artifice; if he had been 
cajoled by any promise; if he had been inti- 
midated by any power; then I should have 
thought there would have been matter of 
imputation on the proceedings in this inquiry ; 
but there was nothing of that sort. The ques- 
tion was asked, how comes this about ? and 
he tells them, why, I know that perfectly 
well. It amounts to this ; I do not pretend 
to have been active in the discharge of my 
duty ; I know I did very wrong ; I had some 
little leaning to a brother officer, and trusted 
Mr. Powell would see it all right in time, 
and* in truth; I was perfectly well aware, that 
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when I did it, I did wrong, when I did not do it, 
I omitted to do my duty. It seems to me it is 
not possible for any mortal man, to produce 
evidence in any case more decisive, that the 
duty was not performed ; equally decisive at 
the same time, that it was not performed, 
voluntarily, knowingly, and with the most 
thorough consciousness that, at that time, he 
was doing wrong. 

My learned friends seemed to intimate that 
it was but an offence of omission at the most, 
and therefore was not very criminal and de- 
serving of very severe punishment. I con- 
fess, myself, that it strikes me, that in any 
state of a country, but I am sure in the pre- 
sent state of our own, this sort of thing can- 
not be treated as a light matter. It was ob- 
served, and it was observed very truly, that 
Mr. Bembridge had an exceeding good charac- 
ter, as ever man had : my lord, I never heard 
any thing against it, but this fact; and I 
should be very sorry to deprive him even of 
that consolation to his mind, that may arise 
from the consciousness, that in every instance 
of his life, except this, he may have deserved 
the good opinion of the wisest and the wor- 
thiest man in life ; that may be a great satis- 
faction to him, but it is no argument to the 
justice of a country, upon a matter clearly 
made out by evidence, that my learned friends 
hardly attempted to observe upon : they did 
not deny the accuracy of the representation, 
Mr. Bembridge does not deny it, I will ven- 
ture to say, that he would not. There is 
an affidavit, I find, but he will pay a great 
deal more attention to the character he 
has hitherto had in life, than to say, that 
(however well he behaved) after the evi- 
dence in this case, he could think, in his own 
mind, that he had behaved well in this in- 
stance ; it is impossible. Then, this being a 
fact undoubted, and confessed by himself, 
prbved beyond a possibility of doubt, Mr. 
Bembridge has received, in his pocket, for this 
very thing which my friend says is a non-en- 
tity, which nobody can tell what to make of, 
—-an accountant is nothing at all, he is here 
to-day, gone to-morrow, verbally nominated, 
verbally dismissed, is entitled to no profits, 
and liable to no duties or obligations. — Mr. 
Bembridge, in a paper which was given in 
evidence, in which there are cravings for all 
the business done on the score of all these 
accounts, naming all the officers, with the par- 
ticular sums annexed to each, and signed by 
himself too, there is to the cashier, Mr. Pow- 
ell, 2 , 650 /. ; accountant, Charles Bembridge, 
2 , 650 /. signed by himself; and then go through 
all the clerks to the lowest clerk in the of- 
fice, and they divide the sum of cravings 
among them ; in that proportion this 2 , 650 /., 
was paid for this very thing that was not 
done ; so, it is plain, that he received this sum 
for settling those very accounts, upon which 
he now rests his defence ‘ I did not settle 

* them ; I liave been paid for them, it is true ; 

* but 1 never did settle them; I was not bound 


‘ to settle them ; I have no duty ; atn a mere 
1 servant ; in no public responsible situation or 
‘ station at all; therefore, though I did pocket 
‘ this money, yet, I neither admit to have any 
4 obligation upon me, nor is this any evidence 
‘ that I had any obligation upon me to do this 
‘act ;’ that is too much, I conceive, to be heard 
in any court of justice. 

Mr. Erskine, in arguing for this gentleman, 
said, ‘ I do admit that the paymaster may be 
‘ guilty of a great offence, indictable, in appoinb- 
‘uig negligent people to do the work/ Why, 
my loro, ff that be so, and to be sure, if he 
did it knowing that they would be negligent* 
he certainly would be indictable ; but it would 
be a strange thing to say, that a man should 
be Indicted for appointing a negligent person 
to do a public duty, and tnat the very person, 
himself, who neglects to do the duty, and is 
in the office anil station, should not be in- 
dictable for not doing it; that would be a sin- 
gular proposition, that a man put into the of- 
fice for doing it, stating himself to be that 
officer, and that person shall not be punish- 
able for not doing that duty that it was in- 
cumbent upon him to do, when another man 
should be indictable for ordering him to do 
it, if he omits to do it; and admitting that, 
seems to me to be admitting a great deal more 
than is necessary for the maintenance of this 
prosecution. 

My learned friend, stated, I believe, in one 
part of his argument; — but I am rather in- 
clined to believe I misunderstood him; — I 
thought he meant to state, that if any one of 
these counts were not sustained by proof, that 
this not being good in point of law, that this 
being a general verdict, the whole prosecu- 
tion would fall to the ground. I take the 
contrary of these propositions to be perfectly 
clear; I have always so understood; I shall 
not cite any cases or authorities about it, be-r 
cause 1 take it to be a settled principle, there 
is good reason why it should be otherwise in 
the case of a civil action, where I take it, 
that if there are a number of counts — 

Lord Mantfield. I have always doubted 
that. 

Mr. Just. Bullcr. It is only in one species 
of civil actions ; I don’t take it universally so 
in civil actions ; if it is an action upon the case 
where you can recover nothing but damages* 
it is upon this ground, because, if a general 
verdict is found, the Court cannot take upon 
themselves to say upon which count the jury 
have given those damages ; but, suppose an 
action for debt, where each demand is speci- 
fic, and there is a verdict, if four or five counts 
are bad, they may give judgment upon the 
rest 

Mr. Attorney General . I have known it in 
cases of slander, where one count has been 
thought not to be actionable; if there is a 
general verdict, it is conceived, if one count is 
Dad, all the rest will fall to the ground. I 
should rather have thought there was more 
Reason in tbit, that a general verdict, which 
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km the whole, finds all the parts, and if 
there are any of the parts good, the party 
shall have his remedy ; I should have thought 
it would be more r ea sona b le and sensible so 
totfgue: but in criminal cases I take it to be 
good, the proposition involving no more than 
that, that this gentleman was in a public sta- 
tion, which is proved, which he has not de- 
nied; that it was his duty to do it, which he 
tai not only said, but sworn that he did not 
doit, which is confessed by himself ; and that 
it is a matter ot public trust and confidence, 
becsuft it respects no private man ; the pay- 
master cannot appoint him as a private gen- 
tlmao, it is derived from his public office, 
just is much so as any officer your lordship 
would appoint in your judicial character here, 
which could not be appointed in your personal 
character, if the judicial character were at 
aa end. So it seems to me, there is no dif- 
ference between the one count and the other, 
that this mao being in a situation, to which a 

S ic duty 13 annexed, has not done it, but 
very wilfully and injuriously neglected to 
da it 

Your lordship desired the whole case might 
be bodc into, that they might offer what 
could he in mitigation, as well as on a motion 
for amat of judgment, and a new triad. I 
have always thought when a person has been 
tried before a Court and a jury, and comes 
up hr judgment, that it is not a very be- 
comae thing for the officers of the Crown to 
press for any specific punishment; I believe, 
is farmer times, it was done ; there was a 
good deal of indecorum when it used to be, I 
Main very bad times and very remote ones, 
vbea the judgment seemed to be little more 
tban what the Crown officers prayed ; but 
that, thank God, has not been the case a 
pot while, and I am persuaded, from what 
i know of the Court, ana what I know of my- 
*lf, that the criminal is, for the public as well 
u for himself, in far better hands in the 
court, than in any other. 

Your lordships know what sort of an 
offence this is; of howdaogenms an example; 
ud what an encouragement it will be in a 
country that has offices out of number, and 
duties as various as the stars of heaven, vastly 
complcated and extensive, and of various im- 
portance to the nation, if an offence, to this 
Haunt, were either to meet with impunity, 
or with a trifling and small animadversion; 
it would certainly be a great encouragement 
to people to do the like ; and if it were, it 
operate to prodigious burthens upon 
nesubject, and io the end, to great oppres- 
jjjj and perhaps persecution to private per- 

, Wtat y©ur lordship may think to do with 
«o ! gmtfesnan, I cannot say, nor have I any 
"Bbkbout it ; I am persuaded, your lordship 
what you think right ; and I am sure 
•obodjr in the world, will conceive that there 
bet tribunal where that right is moreHkely 
*be seen, to be fully discovered and acted 
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upon, than here; what that may be, I submit 
to your lordship, in genera), praying the judg- 
ment of the Court. 

Sir Thomas Davenport. 1 am, of counsel 
on the same side ; I think it my duty, to state 
to the Court, any observation that occurs to 
me as essential in this prosecution; and, if 
I rightly understand the objections, and the 
form in which they are made, the first is, tliat 
Mr. Bembrkftge is no officer accountable at 
all, but if he was, that the account was nog 
dosed, not finally dosed, and, therefore, this 
information is not made out; but, thirdly, if 
he was an officer, and if it were contrary to 
the duty of his office, and a dosed account, 
yet, H is not indictable, and therefore, not 
liable to this prosecution by information. 

As to its being an office, and he being the 
officer, as these matters are involved in the 
sa m e question, I would only state to the 
Court, the first description of himself and 
his office, upon oath, under an act too, as it 
was said in the case of Leheup, that he b*. 
came a statute officer in the case of lottery- 
tickets, that it was his duty, under that act. 
to have done directly contrary to what he did 
do. There were commissioners, by an act of 
parliament, appointed to examine and state 
the public accounts of the kingdom; they 
cannot take, examine, nor state the public 
accounts without going to the officers, who 
are the sub-accountants, or the original ac- 
countants ; they go to the pay-office, the first 
person is Mr. Powell, as cashier; then Mr. 
Powell, as cashier, upon his oath, gives them 
the account to enable them so to examine^ 
to take and state to parliament, and to tho 
public; and the next person they come to it 
Mr. Bembridge (this is under act of parlia- 
ment too) the title is, ‘ The e x a mina t i on of 
4 Charles Bembridge, esq. ; accountant to the 
4 paymaster-general of the forces;’ when ha 
is examined, he says, I carry on and make up 
the accounts of the paymasters, after they are 
out of office, as well as those of the paymas- 
ters in office ; the only obstacle to the final 
adjustment of the late ford Holland’s accounts 
is, a dispute relative to the balance in the 
hands of Baris Taylor, one of his deputies, the 
final adjustment by him ; why by him? Mr. 
Paris Taylor is the only objection; has thie 
any thing to do with Paris Taylor, or with 
his accounts ? Then there was no obstacle Us 
the going on of this account, to the closing 
and finally settling of it, because the only 
obstacle was, what related to Paris Taylor, 
and this does not. Then he gives the history 
of his duty, and of the several transactions 
that ought to be comprehended in thepeiw 
fonnance of that duty, and the mode in which 
it can only be performed ; the accounts of the 
paymaster-general are sent from the pay- 
office to the auditor of the imprest, to have 
all the payments inserted that came, at that 
time, to the knowledge of the auditor ; if any 
doubt arises, queries are made against them ; 
if they are not answered to his satisfaction. 
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he surcharges the paymaster with them, and 
they are returned to the pay-offlce. Who 
had the charge ? why, who was to have the 
charge ? Mr. Bembridge, as accountant, and 
such articles of discharge as were not before 
inserted in it, are then sent to the auditor’s- 
office for examination, after which, the pay- 
office again adds the totals and strikes the 
balance. 

- Now, let us examine the evidence to sup- 
port this prosecution with this account, upon 
oath of himself and his office. — The account 
was sent to the office of the auditor of the 
imprest ; it was examined by the auditor and 
his deputy ; doubts did arise ; queries were 
.sent; they were not answered to satisfaction ; 
there was a surcharge of l ,300/. odd, consist- 
ing of two items, a 600/. and a 700/.; it is 
sent again to the auditors- office for exami- 
nation ; when returned to the pay-office, they 
add the discharge, and such articles of dis- 
charge, not before inserted, which is sent to 
the auditor’s-office for examination, the pay- 
office adds totals, and strikes the balance; 
then it is returned again ; by whom ? by Mr. 
Bembridge; for I call Mr. Colborne, his 
clerk and deputy, I call him Mr. Bembridge, 
and to be sure he is so. Then here is a man, 
who being no officer at all ha3 an efficient 
deputy to do all the business ; that is a curious 
sort of deputy to a man who is no officer; but 
that Mr. Colborne does add the total, he does 
strike the balance ; then all the parts of his 
duty are described by him, as things to be 
done ; he states that he has done those things; 
the question will be, how he has done them ? 
Then that he is a public officer ; that upon 
oath, he so states himself to those autho- 
rized, by act of parliament, to examine him 
as such ; he submits to the examination as 
such; he afterwards sends all those different 
accounts, in the manner that I have before 
stated them, with the penciled balance, which 
is sworn to have been brought to the office 
by Mr. Colborne, his own deputy, who in- 
serted articles in Mr. Colborne’s, that deputy’s 
own hand-writing ; now, how came the insert- 
ed articles, how came they inserted totally out 
of their place? that is most certain, for they 
come between the first and the second item 
of the 1,300/. odd : they are forced to have a 
great quantity of new paper for the purpose, 
in order to separate those two items ny a 
space large enough to admit the insertion of 
tne articles comprising the 48,000/.; why, 
my lord, these were not one, two, three, four 
items, not relating to any one particular ac- 
count itself, but several items, some large, 
some small, but a variety of items and arti- 
cles, arising in no less than six different years. 
Then, my lord, these officers, for I now lay 
out of the case at present, only in describing 
him the officer, before the secretary to the 
treasury, because that comes upon the second 
part or it, whether this was contrary to his 
duty, whether it was wilful, and whether he 


knew, at the time, that the articles were 
omitted and ought to have been inserted, and 
that it was his duty to have inserted them. 

Upon the second part of the case, I think 
that there could be no doubt, that the geiv- 
tlcman would not make a doubt, if he is an 
officer; and, I submit, after these assertions 
of his, that it is impossible for him to say he 
is not the officer, or for those who speak for 
him, to say, that he is not the officer who 
has thus said ; he is before the public com- 
missioners appointed to see that the public 
were not defrauded and cheated ; the object 
of this omission being to defraud and cheat 
the public, and the items are produced and 
brought in, upon a circumstance that hap- 
pened, which would have led to a detection, 
— it was impossible any longer to keep back 
the omission, which circumstance was the 
resolution of the lords of the treasury, to call 
all the sub-accountants with their vouchers 
and their payments. The moment these sub- 
accountants had come with the items that 
composed the 48,000/., the moment those 
items had been delivered in, this account 
must have bteen discovered ; the moment he 
knew, which, is not only from his admission 
to the treasury to a gentleman whose testi- 
mony I should conceive could not be doubt- 
ed upon that, head Mr. Rose ; but it was inw 
possible to be otherwise than known to him ; 
he had the books in his hand ; he could not 
do his duty, as an accountant, without seeing 
these articles; it is not possible that he could, 
having the books in his hand, have done his 
duty without seeing these articles, it could 
not be an oversight, it is proved to have been 
within his knowledge. 

My lord, I am very free to own, that if this 
had been an omission, though he had passed 
the account, by blunder merely, and that the 
articles had never come to nis knowledge, 
God forbid, that that should be the subject of 
a criminal prosecution against him; what it 
might have been for a neglect, and how far 
that neglect might have been culpable, is 
quite another question; but this is no neg- 
lect, it is a wilful withholding and keeping 
back that information which he was bound, by 
act of parliament, to give upon oath, to the 
commissioners of the public accounts. It is not 
merely a neglect in not doing it, though for my- 
self, 1 should be very loth to give up that idea, 
that any neglect of a public accountant, or to 
say, that I was negligent merely, or forgot it, 
I should, for one, contend that that would be 
indictable, and the subject of an information ; 
the degree of neglect, the manner of it,, how 
it arose, are all matters of exculpation or of 
aggravation ; but here it is not neglect, and 
whatever the motives are, to which it is at- 
tributed, friendship or gratitude, or whatever 
it is, it was said, Mr. Bembridge has, and, I 
believe, no man had a better character, os 
was more highly intrusted ; iust so much the 
worse, that character gives him a greater op- 
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portunky ; 'what, would they trust a man in 
such a way of business as this is, with a pub- 
lic loaded as this is, that this gentleman 
should be permitted to say a consideration, 
no matter now far affecting his gratitude, or 
how deep it went in Ins humanity to Mr. 
Powell, what answer is that in a public 
tificer id the public, who ought to be more 
dear to him, who pay him to be honest, to 
leQ them the truth ? and he sends them in a 
false account; so much for the wilfulness of 
the transaction. 

Then it is said, it is not an indictable of- 
fence. I do own that though I was infinitely 
astonished at the idea of his being no officer, 
after what we have seen and heard proved and 
sworn, but that if he was, it was not contrary 
to his duty ; but, I am still more surprised to 
hear that if it be his duty, and this was con- 
tiary to his duty, that it is not an indictable 
crime, & crime known to the law, cognizable 
It the law, or by this mode of information, 
w hy, is there a public principle better known 
here than, that this court has a controlling, 
superintending jurisdiction over all the na- 
tion, all the subjects of his majesty, in mat- 
ten that concern the public weal? I know 
that doctrine has never been denied, and has 
been established over and over, artd over 
and that the aspect, as the attorney 


general calls it, to the public weal, — but it has a 
great deal more than aspect, it has a real con- 
cern in the public weal, one way or the other, 
whether taxes are to be laid, to* the amount 
of an omission of 48,000/. Is another million 
to be raised upon the public, and this money 
that would pay the interest of it to be em- 
bezzled, and is that no public offence ? I can- 
not conceive upon what the argument is 
founded ; I have no idea upon what the argu- 
ment is founded ; why it concludes, as all 
these things must do, to evil example; do 
not we know many, many cases in this Court, 
where even an individual is the mere sufferer, 
and yet where the public example, and the 
evil example is most certainly matter that 
would mix with the transaction itself, and 
would, most certainly, make it indictable ? I 
need only quote the common case of a note, a 
bill, a bona, snatched out of the hands of the 
party, torn, or obliterated, and returned de- 
faced, what, is not that indictable ; and yet 
nobody actually suffers or loses by it but the 
party who is ihe owner of the note, the bill, 
or the bond ? but it is not indictable to de- 
prive a particular man of that which would be 
tus benefit, but to deprive him in a way that 
is criminal: that cannot be permitted for 
public good, and for public example cannot 
oe permitted. Why, what was the case of 
file six clerk, Wilkinson I think is the name, 
who, with the other five clerks, had entered 
into an agreement to divide their profits 
amongst themselves, and Mr. Wilkinson, pre- 
trndjpg to look at this agreement, takes hold 
of it, sod tears his name off, leaving the other 
five, and obliterates that part of it? He was 
VOL iXXU. 
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indicted for it, and no doubt he was con-> 
victed for it. What had the public to do 
with the agreement of the six clerks? It was 
private amongst themselves; but is the great 
criminal jurisdiction of this country, that 
exists and resides in this court, to sit still and 
see such a fraud as that committed ? The gen- 
tlemen seem to me totally to have forgotten 
all that relates to fraud ; a private mischief is 
done, a private loss is sustained, but the fraud 
is the crime, and if that fraud is of a size and 
of a nature that goes to the bad example of 
the subjects in general, the circumstances I 
have mentioned of tearing and snatching 
away the bill, the note, and the bond, this 
example of the six clerks (it is in Vidian's 
Entries, 215); these all go to show, and to 
make up the principle. Then I come to 
another thing, which is certainly very curious ; 
indeed I have no understanding at all to 
comprehend upon what the idea is founded. 
It was supposed that the receipt of 2,650/. 
created the duty ; so that till he had received 
the money, the duty was not created ; why. 
there is nothing to do after he had received 
the money ; the duty was all before, for the 
performance of which duty he is paid, andf 
for the neglect or wilful omission of which, 
he is to be punished. To say that that creates 
a duty, and that that makes a different species 
of offence, — which the gentlemen seemed to 
admit would be a species of offence, and, per- 
haps, indictable; — but it is a new species of 
offence, not upon this charge, or upon the 
face of this information ; that was not at all 
the aspect that the evidence bore ; it was part 
of the evidence to make up the charge : not 
only the giving it in, as an accountant, car- 
rying it in penciled balance, authorized the 
auditor, ana led him into a trap, to send it to 
the treasury as closed; you have not only 
done this, but you have taken your reward, 
and a pretty large one too, for this supposed 
duty of yours, what you supposed your duty ; 
— give me leave to take it up upon that 
ground only, —that he thought it was his duty, 
it concerns the public, every body admits; 
then, if he had never had the appointment as 
an officer, but had been merely permitted to 
do it, and had thought it was his duty, and 
omitted to do it, in a matter that concerns 
the public so highly as this does, is that no 
crime indictable ? ip short, if it is criminal, 
it follows that it is indictable. 

Upon these considerations, as it strikes me, 
it seems to me there can be no doubt upon 
any one of the three heads, whether he is an 
officer, whether it is contrary to his duty, and 
if it be, if he is indictable. 

The next consideration is, the punishment, 
which, as my learned friend the attorney- 
general has stated, is better in the hands of 
the Court, for the public, for the criminal, 
for every body ; all that I can say is, that 
it is not an error, it is a predetermined act 
to screen somebody. I should be glad to 
ask the question, who is punishable if Mr. 
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Bembridge is not ? Mr. Powell was not cer- 
tainly, for he did not send in the penciled 
balance, though he enabled Mr. Bembridge 
to do it; is the paymaster criminal? no 
doubt, — he must make up his account the 
moment the error is discovered ; then here is 
a crime committed and nobody punishable. 

Lord Mansfield. What do you say to the 
attesting the former account ? 

Sir T. Davenport . I apprehend, if it had 
ever got to the length of attestation, I 
submit, that the account, quoad Bembridge, 
ivas closed, that it was in evidence particu- 
larly — 

Lord Mansfield . What I mentioned is this : 
—This final account was not attested ; if it 
Jiad beeh attested, it would have been attested 
m the very same words — “ A just and true 
account, to the best of my knowledge and 
belief — In case the attester knew of these 
charges omitted, how cap the account be 
just and true when there are great sums left 
out in the deed he signs ? 

Sir T. Davenport. I have stated that this 
information charges Mr. Bembridge to have 
done, in the prosecution of this fraud, as 
much as in him lay ; now his duty goes no 
farther, nor his office. 

Lord Mansfield. I want to know if there is 
any salvo that justifies such an attestation? 
the use is to be made of it afterwards ; but in 
the course of your argument, whether there 
is any salvo (it will bear a great many ways), 
to justify such an attestation ? 

Sir 2. j Davenport. I was going to state, 
first, the facts as I understand them. , I under- 
stand that the accountant in the office, goes 
no farther than the close of that account, — if 
I may be permitted to use the expression,— the 
close of the account, to authorize the auditor 
of the imprest to send it to the treasury; that 
is the fact; when it comes to be attested, 
before one of the barons of the exchequer, 
the paymaster, if living, or hia executor, if 
dead, and he has taken any part of that 
Execution or burthen upon him, of inspecting 
the account, somebody must attest ; I appre- 
hend, the accountant does not attest ; I con- 
ceive, that the account is closed, as far as 
this office, and the duty of it goes ; I see 
most clearly that in the attestation of the* 
former accounts of 1770, 1772, 1773, 1774, 
1775, and in short, all of them that were 
attested, except the last account of 1764 to 
Midsummer 1765, that in the attestation of 
all of these accounts, no doubt of it, the 
omissions were made at the time that these 
attestations were made, and wilfully, by 
somebody, and I suppose tliat might be one 
reaso4 why Mr. Bearcroft laid considerable 
stress upon Mr. Rose's ignorance of the 
time when Mr. Bembridge got at the know- 
ledge of these omitted articles. 

In a former part of mv observations, I 
Stated that it was impossible for him, as ac- 
countant, — for he was accountant during 
some of those years when the attestations 


were rtiadc, — that it was impossible, for any 
body to go through the books, which were 
in his hands ; and the power of an executor 
or any body else, to take them out of his 
hand, is beside this question totally ; for they 
are left in his hands, he is to form the ac- 
count out of the books, they are in tlje books, 
but he suffers the last account to go as the- 
former had, and to go as far as in him lay, 
to the attestation; though the attestation 
might not fall upon himself ; he permits 
them to go to the length of attestation, be*- 
cause though the account will not be passed, 
the moment it is allowed at the treasury, 
there is an end of altering that account : and 
though it might neveT have been attested, I 
conceive this crime would be complete in 
him to go as far as his office, his duty, or the 
duty of any man in the place in which he 
stood can go. He has done that too wilfully, 
withheld from the public items in all those 
books, in the former accounts, though not 
attested, and though not brought forward in 
this; and the parties attesting, were guilty of 
false attestation, from the moment of the 
first attested account ; none of these Were 
true ; it would beget a prosecution of an- 
other nature, against those who sighed such 
attestation ; but if it be true that somebody 
else has warranted the attestation of the 
former Accounts, if it be true that somebody 
else has warranted that attestation, it may 
be said, that nobody else is to disclose or to 
discover ; I conceive, that to the end of the 
accountant's final account, that before the 
very last item of it is completed, at some part 
or other, those items should come in : if they 
had thought Mr. Paris Taylor's accounts 
were to come in, they should have Stated it 
a true account, as far as they could go ; but 
these accounts, in these attestations, were 
known by Mr. Bembridge not to be inserted, 
and here was a final close of lord Holland's 
account, whether it ever went the length of 
attestation ; now, it never can have it, from 
the death both of the executor and the 
principal, it never can go to attestation ; that 
crime can never he less, which, as far as it 
goes, in the man committing it, is complete, 
and complete without farther act done. 

I conceive that it was equally the duty, in 
this account, to disclose errors, if I may call 
them by their milder name, but wilful omis- 
sions in the former accounts, that it was his 
duty to bring this forward, as much aS it was 
to take the year's account from 1764 to 1765 ; 
that that was as much a part of his duty to 
bring forth the errors apparent upon the 
book, and which he knew ; for, though he is 
not to attest within his knowledge, and those 
who have falsely attested that it is a true 
account, as to every thing within their know- 
ledge, yet, this gentleman, when he delivers 
in this, as all that came to his knowledge , in 
lord Holland's account, — I contend, that it 
was as much his duty to bring them forward 
in the very last close of the account, u$> to 
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the last minute in which lord Holland went j 
out. In the course of the account, I sec ' 
they cany on the account, jn the form of it, 
a month or six weeks, or more, after the 
party had gone out of office ; hut they take it 
up at the end, and if there is the same space 
of time in the next paymaster, it is carried on 
to the next ex-paymaster, and so till the 
successor comes in. I submit, that it was as 
much a part of bis duty, in the penciled 
balance of the account, to have brought for- 
ward all that he knew of error or omission 
in former hooks, and former accounts, re- 
specting that ex-paymaster ; that it was his 
duty to disclose to the public, the conceal- 
ment; acid hot revealing that, makes as 
much a part of the crime, a s if those items 
had happened in the very last year in which 
that account, so given in, comprehends the 
items of the particular space of time; 1 
take it, that all that went before, as much 
gpes into the final close and balance, and 
that knowing that it was so much his duty, 
and as wilful a transgression of it, as it would 
have been in omitting any one article or ac- 
count in 1764 or 1765. 

Mr. Cooper. Recollecting the many hours 
that jour lordship has already hitherto sat 
in this Court, during the course of this term, 
and being apprized of the great load of busi- 
ness which still remains for discussion be- 
fore you, and decision by you, 1 am awpse 
that it becomes me, and every one else, to 
trouble the Court upon each occasion as little 
as may be; 1 shall not, therefore, detain 
your lordships many minutes upon the pre- 
sent occasion. When the motion was made 
by Mr. Bearcroft, I own t did not under- 
stand him as moving in arrest of judgment, 
upon the idea that if there was one bad 
count in .the information — 

Lord Mansfield. No, he moved for a new 
trial. 


Mr. Cooper. So I understood; and that 
Mr. Bearorofl’s objection is pointed in this 
way, but upon a motion for a new trial, 
where there is a general verdict upon an in- 
formation^ there must be evidence laid be- 
fore the jury to sustain every count, and, of 
course, the most ample count in that decla- 
ration. I do not conceive that upon the 
question that is now before the court, there 
can arise any doubt whatever, in point of law. i 
that the whole which your lordships will 
have to consider and to determine upon, will 
oe, whether the information that is before 
the Court, has been well proved or not. 
When I find it charged in the information 
that the place and employment of accountant, 
in the said office, to the receiver and pay- 
master-general of the forces, guards, garri- 
sons, &c. was a place and employment of 
great public trust and confidence ; when the 
infomyition charges Mr. Bembridge to be 
in that office, charges Mr. Bembrioge with 
a wilful ftmi yfon of his duty in that office, 
that <pn -question before the Court, 


but whether these allegations are, in point of 
fact, made out. 

.My lord, whether it is an office, place, and 
employment of great public trust and confi^ 
dence, will depend upon the question, What 
is the nature of the business of that office? 
Of that business, Mr. Bembridge himself has 
given an account ; and be gave it at a time 
when there was no inquisition sitting to ex- 
tort from him answers that might be turned 
to his prejudice ; — the observation was made 
by Mr. Scott, and made with less moderation 
than generally distinguishes the observations 
that tall from that very learned and very 
worthy gentleman ; — it was made at a time 
when there was not a conception of charging 
Mr. Bembridge with any criminality wnat- 
ever ; it was nis own voluntary declaration ; 
and though he does not say it is his duty, and 
it seems to roe an abuse of words to argue 
from the want of the introduction of thesje 
words, his not saying it is the duty of hip 
office, when he is giving an account of his 
office ; — what is his duty ? why, that which 
he does ; — he is not in a conversation over a 
bottle at a table, giving a person a history 
of his life; he is giving an account to the 
commissioners, who are judicially inquiring 
of his official character; and then he says, he 
carries in and makes up the accounts ; can 
any man of common sense, interpret these 
words in any other way than this, it is my 
duty to make up these accounts ? Others, it 
has been said, might have done them; 1 
heard an observation, yesterday, by the Court, 
and which decided upon the business ; where 
a man is charged upon penalties, if a man 
does not know what his own description is, 
who should know it ? The printer from Man- 
chester yesterday, had entered himself as a 
printer ; your lordship said, I do not know 
that there is evidence before the Court, that 
he is a printer ; but 1 take it for granted lie 
knew it himself, and J will not take upon me 
to be wiser tlpui he was. This is Mr. Bem- 
bridge ’s own description of his office ; and I 
beg to take the liberty to ask, if it will be- 
come your lordship to say he did not know 
what the duty of his office was ? 

Another exception to the good sense with 
which that gentleman always talks, as the 
other was to his moderation, was this, but 
if he had said it had not been his duty, it tvould 
not have been evidence for him. 1 take it, a 
man’s saying he is not guilty, which he gene- 
rally does, when he pleads at the Old Bailey, 
is no t evidence of his innocence ; yet, when, 
without any improper circumstances inducing 
him to do it, he confesses himself to be guilty, 
it is taken as evidence against him. I see, 
added to the instances the attorney-general 
produced, in 12 Modern, 434, an information 
against a gaoler for permitting a person to es- 
cape who was confined upon a writ of excom- 
municato capiendo; there, the conviction goes 
against the gaoler, because the injury done is 
done to the public. Either an information 
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against the gaoler for a public offence, in the 
case of a man escaping for a crime, or an ac- 
tion at the suit of the party, if he was de- 
tained for a civil suit, would unquestionably 
lie. 

Who appoints to this office? — The pay- 
master of the forces ; and the appointment is 
verbal, therefore it is not a public office ! The 
highest officers in the kingdom are appointed 
by a word, and dismissed by a word ; there 
are many offices to which the veiy word alone 
appoints, where there is not a warrant, much 
less a patent,— for instance, the secretary of 
the treasury. The delivery of the great seal, 
I believe, appoints the lord chancellor ; there 
is no appointment, or patent whatever of ap- 
pointment; the taking that instrument from 
nim, is a discontinuance of his office. There 
are several others I could name, if I were to 
think much of them, where the appointment 
is verbal, and the dismission may be instan- 
taneous. 

With regard to the business of the attesta- 
tion, to which the Court alluded, I cannot 
conceive it is any abatement of Mr. Bcm- 
bridge’s criminality, upon the present occa- 
sion, that the account was not, as they call, 
it, closed; every degree of criminality that 
*Mr. Bembridge coulcf incur was incurred at 
the time when he returned this with the pen 
ciled balance; and the paymaster acting upon 
the faith of Mt. Bcmbridge’s accuracy in his 
office, would then have solemnly sworn to the 
best of his belief, because he so received it 
from Mr. Bembridge, that that accouut was a 
perfect and a true one. 

This is the situation in which Mr. Bem- 
bridge stands. As to character, a great deal 
has been said upon it ; a very excellent one 
was given Mr. Bembridge at the trial ; I am 
sure, no persons concerned for the Crown 
wish to deprive Mr Bembridge of any degree 
of comfdnt which he derives from the good 
opinion which the very respectable persons, 
who appeared for him, entertained and ex- 
pressed upon the trial, muc h less to deprive 
nim of the greater comfort of being conscious 
that he deserved that good opinion. If a per- 
son is never trusted, he can never be guilty of 
a breach of trust, it is that character that 
enables him to commit the crime, and I have 
heard it said, as a common profligate obser- 
vation of colonel Charteris, that he would 
give 20,000/. to be thought an honest man, 
though he would not give twenty farthings to 
be one. 

Lord Mansfield. His money could not 
have been worse laid out, for he would have 
lost his good character in half an “hour after- 
wards. 

Mr. Cowper. It went to the guilt or the 
innocence of Mr. Bembridge ; the jury have 
judged upon that guilt or innocence ; and I 
subnrtit, the crime is well charged in the in- 
formation, and that the evidence has sustain- 
ed every material part of that charge; and 
there is bo ground, whatever, to have a 


re-hearing of that business. As to the mea- 
sure of punishment, the Court I am sure will, 
in their wisdom, proportion the punishment 
to the criminality. 

Mr. Wilson. My lords, I am on the same 
side. There must be some officer or other 
to superintend, settle, and adjust the ex-pay- 
masters’ accounts ; it is a duty of the first 
importance to the public, and I conceive that 
man may be fairly taken to be the officer who 
undertakes the duty, and is paid for the per- 
formance of it ; and if he be the officer, it is 
his duty to do this matter truly ; if he does 
not, the public are the sufferers, and unless 
he is punishable by indictment, he is not re- 
sponsible in any way at all ; for there is no 
person of whom I know, who can maintain 
an action against him for not doing this duty; 
if he is not punishable by indictment if he 
neglects the duty, he is not responsible and 
punishable at all ; and I conceive that hav- 
ing undertaken and been paid for it, it would 
be a solecism in our law, if he would not be 
punishable, in some way or other, if he does 
not do it. 

I will trouble the Court with a word or 
two upon what has fallen respecting the 
prior settling of the former accounts. This is 
dear, that Mr. Bembridge, when he was exa- 
mined, does not say , 4 these articles ought to 
4 have been in another account, which I had 
4 nothing to do with ;* but his answer is, 4 1 
4 thought this account was not yet final and 
another thing, the accounts respecting Mr. 
Paris Taylor, and that dispute, were several 
of them prior to several of the previous set- 
tlements, and they were not put in, every 
body knew they were not, and of course I 
conceive, that the prior settlements are to be 
understood, both they and the prior attesta- 
tions, thus ; all the articles that are in this 
account are true, not that the party who at- 
tests means to swear that every thing is in- 
serted, because, in so large and monstrously 
complicated ooncems it is impossible to insert 
every thing ; and yet accounts must be given 
in, from time to time, that the paymaster 
may show in what manner he has laid out 
such and such sums of money ; so that when 
he attests this account, he attests that every 
thing he has stated to have been paid, has 
been paid, but till he comes finally to settle 
and close it, it is not necessary to 

Lord Mansfield. The last attestation is 
verbatim the same; the form of the office 
is So. 

Mr. Wilson . I take it, from the nature of 
the subject, where it is the last it must in- 
clude every thing. 

Lord Mansfield. I take it, it is not; the 
stating is verbatim the same. 

Mr. Wilson. I take it so, but let it be so; 
where it is the last, it must include every 
thing, or it will not be a full, true, and perfect 
account. 

Lord Mansfield. The words are the same. 

Mr. Wilson , But the nature of the subject 
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m y vary the construction of them ; and if it 
is so understood in the office, it does vary the 
construction of them, or otherwise it is not 
possible to say that these people have not 
been guilty of perjury, and the others knew it 
and understood it, stood by, and were ac- 
quainted with \t; one can hardly suppose, 
tint with men of any description, in any 
office, that would be the course of the 
office ; and therefore, in order to explain it at 
all, it seems to me it might be done in some 
such way. 

Lord Mansfield. You do not understand 
it; there is no such thing in the office; the 
question is, whether there is any salvo ? For, 
to be sure, a just and true account can never 
be sworn, to my knowledge and belief, if I 
know of 100,000/. being left out. 

Mr. Wilson. Not unless it is understood 
■by the party. 

* Lord Mansfield. I want to hear if there is 
any salvo upon it ; but, in the course of the 
office, the words are the same in every one, 
and no other; it requires precision, not ima- 
gination; but the attestations in every ac- 
count are all in that form, and it is very 
easy to add new items ; the accountant does 
not know of them, then there is no objec- 
tion, it is very right; the objection arises 
from this, if I know that there is a vast sum 
omitted, how can I swear it to be a just and 

true account ? It is like 's defence, 

who swore to dne side of the account ; he 
swore the man was indebted to him, and jus- 
tified by one side of the account being the 
debt and not the balance. 

Mr. Wilson. Unless, to be sure, there be 
some salvo, and some understanding about it. 

Lord Mansfield. It was from the other 
side I wanted the salvo ; it is not your busi- 
ness to point it out ; but I have particularly 
from the exchequer, and the office inquired, 
and the form of attestation is exactly the 
same; if there is any gentleman here who 
knows otherwise, he will do well to set me 
light, if I am not rightly informed. 

Mr. Wilson. These are all, I understand, 
.attested by the paymaster. 

Lord Mansfield. They are attested by the 
debtor ; if the real debtor is dead, they are at- 
tested by the representative ; and any body 
can attest, you observe, for it speaks only to 
knowledge and belief ; the only question is, 
whether it is directly in his knowledge, or not 
within his knowledge? 

Mr. Wilson. In this case, these articles 
were known to Mr. Bembridge ; there is no 
doubt about that ; there is no doubt but that 
they ought to be inserted in some account or 
other ; there is no doubt but that Mr. Bem- 
brisfge thought they ought to be inserted in 
the account, because, when an alarm was 
spread that the sub-paymasters would be 
written to, they are inserted in this account. 
If, my lord, it would have been any excuse to 
Mr. Bembridge that they ought to have been 
; ‘ account^ ttiere would have 
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been no occasion to have inserted them in this 
last ; indeed, his excuse would have been, 
when questioned upon this matter, « You are 
1 now talking to me about transactions in 

* former times, I have nothing to do with 

* them/ He says no such thing; ‘ I consider 
\ the account as not finally closed and ye^ 
in another part of the evidence at the trial, it 
did appear as if Mr. Bembridge himself con- 
sidered as if the account was finally closed ; 
he said to some of the witnesses, upon appli- 
cation to him, ‘ I can do no more in it, you 

* must go to Mr. Powell that imported Mr. 
Powell's being the person to attest, that he 
had fully done all that it was his duty to do. 
Now, that was not so, because he had omitted 
to insert those several articles, which ought 
to have been inserted in the account, and 
were afterwards inserted; it seems to me*- 
therefore, that there can be no doubt at all, 
that if this be an indictable offence, Mr. Bem- 
brictee is fully brought within it by the facts 
which were stated, and by his own admis- 
sions. 

Mr. Baldwin. I am on the same side ; I 
am equally apprized, as Mr. Cowper was, of 
the business of the Court; I shall make the 
like promise, and hope I shall perform it 
better than he did. 

On the motion for a new trial, Mr. Bear- 
croft alleges that this was not Mr. Bevn- 
bridge's duty ; in answer to which I say, that 
there was evidence before the jury, at the time 
of the trial, that it had always been done by 
the accountant ; there was also evidence be- 
fore the jury, that Mr. Bembridge had ad- 
mitted ufpon oath, that it was his duty ; upon 
this, the jury decided it ; and I hope your 
lordship will not think now, in this case, 
where the jury have decided, and deckled 
properly, that there is any ground for a new 
trial. 

As to this, relative to the attestation, no- 
thing was said about it at the time of the 
trial ; the import of it, if I understand it, is 
this, that Mr. Bembridge has done wrong to 
permit other persons to attest former accounts ; 
this last has never been attested at all. 

Lord Mansfield. The former accounts were 
attested before Mr. Bembridge had any thing 
to do rvith it. 

Mr. Baldwin. I don’t understand the nature 
of your lordship’s objection, and it does not 
seem to me, that any body before me under- 
stood it much better. I can only say this, 
that it does appear to me, that this is a dis- 
tinct idea, that attestations have nothing to 
do with it, this has never been attested, and 
therefore that the crime has been subst&n* 
tiaily and fully proved. 

Reply. 

Mr. Bearcroft . I hope I am not mistaken 
when I suppose, as I do, that I am in a more 
than ordinary manner entitled to ask for, and 
hope to receive the particular attention of the 
court, as to what I shall submit in answer to 
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the gentlemen’* arguments. The title I plead 
to that is the course which this proceeding 
has taken ; X don’t feel the least inclination 
to complain of it, it is strictly regular, but it 
is not common ; the effect of it has been un- 
fortunate indeed to my client, for instead, 
as in the ordinary way it would have been, of 
his having the advantage of the observations 
of all and each of his counsel, in answer to 
the counsel for the Crown, he can claim the 
assistance of only one, and that the least able. 

Lord Mansfield. He will never lose while 
it is in your hands. 

Mr. Bearcroft . — In a cause too, where all 
the counsel for the crown have tried, as well 
as they can, the points of their daggers against 
the defendant now before the Court for judg- 
ment, except indeed the last of them, who m 
a little scuffle seemed to quarrel with and 
wound one of his friends; I am rather sorry 
that that fell upon the gentleman whom it 
did, because I have an obligation to him which 
J don’t feel to the rest, which is, that he (Mr 
Cowper) did understand my objection just as 
I made it. — I trust I explained myself to the 
Court so that they comprehended it, and it was 
this* — not so absurd a one as to object to the 
judgment of this Court, upon an indictment 
containing several counts, because one con- 
.iained no criminal matter ; but my objection 
was this, in which I am serious, and I wish 
for tlie sake of the profession, that it may be 
understood whether it is founded, aye or no. 
My lord, I say this ; this is an information 
rontainine three different variations of a 
cliarge of one transaction ; I admit the ver- 
dict is general ; it must be taken, therefore, 
that the jury have found the defendant guilty 
of that charge, which, as Mr. Cowper ^cry 
properly called it, is the most ample. I say, 
that after your lordships shall have pro- 
nounced judgment (if that should be the mis- 
fortune of my client), in this case, whoever 
looks with a lawyer’s eye at this record, will 
have a right to say ? this Court has pronounced 
this discretionary judgment upon the ground 
that the jury have found the defendant guilty 
of this first count. I will put a familiar in- 
stance that happens in practice every day — 
an indictment for false imprisonment; what 
is the mode of drawing it constantly? the 
first count charging an assault and the false 
imprisonment, the second count charging the 
simple assault ; but if the evidence does not 
prove the false imprisonment, but does prove 
•the assault, how is the verdict taken ? nega- 
tiving the first count, not guilty — and finding 
him guikv upon the last — the assault only. 
•Why is that? because if it was found gene- 
rally, it must be taken that upon the face of 
the record, the party was found guilty upon 
the charge of false imprisonment, whereas, 
the evidence was not so. The conclusion I 
would draw from that is this, that it is of great 
importance that men should find the law of the 
land in the safest and the best repository, cal- 
culated by the constitution to preserve and 


hand down to posterity the record* of the 
courts of common law. I say therefore, that 
it is of importance to see whether or not the 
verdict by a jury, being taken, that the de- 
fendant is guilty of all the charges that 
appear upon the face of this indictment; 
whether Vour lordship is warranted, by the 
report of the evidence, to fiud it so. I con- 
ceive, therefore, I have a right to put this 
question to the Court; does the evidence 
support the charge which is found by the 
jury, as stated by the attorney -general in the 
first count of the information ? for I am not 
so absurd as to be contending here that, 
because in point of form it appears that there 
are three different offences, that therefore 
there must be evidence to support three 
different offences. In favour of the defendant 
the Court most undoubtedly will say, this is 
what is the foundation of different counts, 
universally in indictments and informations ; 
it is the attempt to state the crime in various 
ways, because the transaction, wben it comes 
out in evidence, may bear various com- 
plexions; therefore it is, that in indictments 
for forgery I have seen (though 1 have 
always been sorry to see it, I think it is carry- 
ing it to too great a length), no less than 
twenty counts for forgeiy, and the ‘variations 
are, an indictment for the actual forgery, to 
defraud A; the immediate variation upon 
that is, for publishing it, knowing it to be 
forged (which is another offence equally capi- 
tal), with an intent to defraud A, the same 
person; but the nature of the transaction 
proves it tends to defraud several different 
persons, and therefore a man who is careful 
in drawing those indictments, varies tho&e 
two charges, which are themselves different 
from each other, as often as the case, in fact, 
may be construed to tend to defraud any other 
persons whatever. W hat is the consequence of 
that ? I am ashamed to say what the practice is, 
though I know it is so, for it is a slovenliness 
in the profession, which, in my apprehension, 
it is high time to leave off. I know veiy 
well, that the practice upon those trials even 
for life is, that if the jury say they find him 
guilty, generally, they enter the verdict so 
generally guilty; whereas, the judge who takes 
the verdict, the counsel who are concerned 
for and against him say that the point put 
to the jury is, perhaps, whether he is not 
guilty of the publication, knowing it be forged, 
where there is not a colour to say he is guilty 
of the forgery: then, perhaps, the question 
will be asked me, Why are you sO slovenly ? 
Why do you take the verdict in that way ? 
the only excuse for the counsel for the pri- 
soner in suffering it to be done, is, that he 
has locked at the indictment, ana sees clearly 
beyond all doubt, that every one of the counts 
is sufficient, in point of form, to contain a 
capital offence, and then it matters nothing 
with regard to the rest. I cannot account for 
the practice in any other way ; but permit me 
to suggest this for the sake of otqer piacti- 
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tkmers H will be always proper for the counsel 
to ask the jury. What do you find him guilty 
of? Is it of tne forgery or publication to de- 
fraud A.? Take it guilty upon that count, 
and not ntifry upon all the rest; the advan- 
tirt is this, it may turn out that that count, 
upon which only you are entitled to enter the 
verdict, may be wrong in point of form. 

I feel a repeiftance, in my own mind, that 
I sometimes have not done it myself ; I make 
this observation by way of meeting any an- 
swer that may be attempted to be given to 
me, with respect to the practise ; I know the 
prartice is so, but it is slovenliness and inat- 
tention; and your lordship has repeatedly 
said, when motions have been made here in 
arrest of judgment, in an action upon the case 
for damages, in which there has been a gene- 
ral verdict, 4 here is a wrong count; why did 
4 not you look at the declaration, and take it 
4 right at the time ? The counsel are to blame/ 
1 trust no argument, therefore, from the prac- 
tice will have any weight ; but that the prin- 
ciple and the law of the land will be looked to, 
which is this, that if I find upon the indict- 
ment, a general verdict, and find a charge in 
any one count that imports criminality. I 
hive a right to object to the standing of that 
verdict, ii I can show the Court that there 
was not sufficient evidence to support that 
count 

It is in that way therefore I stand, making 
my ground of objection to the present ver- 
dict, to the first count : your lordship will be 
so good as to understand me ; if I nave not 
a right to do that, for God’s sake, how came 
it to be the practice of 'that able hand that 
drew the present indictment, in this instance, 
to vary it at all ? It is for this reason, he 
conceives that a circumstance that is stated 
in the first count, may not be proved, there- 
fore he leaves it out in the second ; he con- 
ceives that two or three circumstances in the 
second may not be proved, and therefore he 
leaves them out in tne third. 

I will suppose therefore that I have made 
this my ground, that the charges, especially 
those that I shall lay my finger upon in the 
first count, must have been supported by the 
evidence given, or that this verdict must be 
set aside.. Now, I will tell your lordship, in 
a word, why it is that I labour this ground : 
h b this ; I say it is an important, essential 
allegation, the foundation of &H the rest of the 
superstructure of the criminal accusation here, 
the allegation of the nature of the duty of the 
pbee of accountant, and that is stated m these 
words ; — * The place and employment of ac- 
1 coutthnt, in the said office and place of re- 
r cover And paymaster-general is or great pub- 
'hetfltttand confidence, touching the making 
accounts of the receiver and paymas- 
‘t»^toeral,and the adjusting and settling the 
‘wswith the auditor of the imprest/ Now, 
is hoi this the foundation of thewhole Charge ? 
uoMbtedly it is, in point of fact ; for all the 
fddence tends to ^how this (and it must have 
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been successful to show this, or it proves no- 
thing at all against my client), that it is, and 
was before Mr. Bembridge was born if the 
office existed before, the duty of the person 
in that station of accountant-general to the 
pay-office, not only to settle the accounts of 
the ex-paymasters, but to have to do with 
the auditors, touching the settling of these 
accounts ; for it is an essential part of the al- 
legation, not only that he is to ao it as a trust 
and confidence from the public, touching the 
making up the accounts of the paymaster, but 
touching the adjusting and settling the same 
with the auditor of the imprest. Tnat stands 
in the first count. Now iny lord, let us see 
whether I am not perfectly right in making 
my objection, — not in arrest or judgment, for 
I never did ; I know perfectly well, if I had 
made my objection in arrest of judgment, I 
must have taken every thing that is charged 
here, to be proved in point of fact, most un- 
doubtedly, the objection, if well grounded, 
goes to a new trial, — and to say this, that the 
charge which stands in the first count, is not 
supported by evidence. 

My lord, a great deal has been said about 
Mr. Bembridge’s examination, which has 
been given in evidence, and said with a de- 
gree of cheerfulness and wit, which I am glad 
to see, it betokens good humour in the prose- 
cutor, which I trust will rise yet higher, if 
any sentence is tobe pronounced. It is said that 
his evidence is decisive against himself, because 
you may believe what a man says of himself; 
and it is thought to be a good joke to conclude 
a man, that he never shall be admitted to ex- 
plain what he says, but it shall be taken, as 
he puts it, against him, though whatever he 
says for himself shall not be taken for him : 
This is a harsh and severe rule and ought not 
to be extended by practice ; but it is extended 
indeed, if it is to be carried so far as this, that 
a man shall not be permitted to explain his 
own words, that he shall not be per- 
mitted to show, if the fact exists, that plain 
as he has stated the fact, though it is against 
himself, it is untrue, and it is a mistake. 

Estoppels, in criminal law, I never yet met 
with; I allow the force of an observation 
against any man who admits a circumstance 
against himself; I feel the strength of the 
presumption that arises against him, but, like 
every other presumption, it will admit of ex- 
planation ; and I beg leave to say, that if the 
case exists,, that a defendant had in the broad- 
est and most incontrovertible terms, stated a 
fact which decides that he is guilty ; yet if he 
could prove, in point of feet, that that is not 
true, that he should be permitted to do it ; it 
is a burthen, I admit, but it may be done in 
some cases, and I trust it will be done in this. 

I am not so absurd as to be contending that 
When that examination is read, it does not at 
first import a very strong idea that he is stat- 
ing the duty of his office ; I agree that it does ; 
but if it will bear another interpretation, and 
the evidence shows that that interpretation is 
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fair, are not every man’s expressions to be 
taken, when you are about to charge him with 
a crime, in the milder sense ? It is perfectly 
true that he has to do with the paymaster’s 
accounts ; — and your lordship will see if there 
be occasion for me to produce an affidavit, 
which I trust there will not, in a subsequent 
proceeding, if your lordship should be against 
me upon the present proceedings ; — and it ap- 
peared in evidence upon the trial, tliat, out of 
all doubt, he had to do with the ex jpay mas- 
ters’ business, for there is a great deal of busi- 
ness which, in the nature of it, after displac- 
ing the paymaster, must be carried on by him, 
and by his agents; but he is no longer pay- 
master ; the accountant who continued in the 
office, under the new paymaster, is no longer 
his servant ; if therefore he does the business, 
keeping the accounts of the staff-officers, and 
other matters, not settling the accounts, but 
going on with the business, which is actually 
carried on by the ex-paymaster, it is fit he 
should be paid by the ex-paymaster; in de- 
scribing therefore the duty of the ex-paymas- 
ter, he might, properly enough say ne goes 
on with the accounts, and does the business of 
the ex- paymaster ; it seems to me to import 
np more than that. 

Mr. Justice Bullcr. Do you state that from 
the first count, as to its being an office of 

S eat public trust and confidence, touching 
e making up the accounts ? 

Mr. Bear croft. Yes. While I am consi- 
dering this evidence, that is given against 
Mr. Bembridge, out of his own mouth, I do 
again complain of its being given ; I will not 
use that reprehensible word, the inquisition, 
for which, according to my memory, I am 
answerable; yet, my learned friend is at- 
tacked about it; — but I do say, that I verily 
believe that, if the examination had hap- 
pened since April last, w hereas it happened 
before, the learned gentleman who conducts 
this prosecution, would have felt that he had 
somewhat more power, and somewhat more 
jurisdiction over him than he thought as the 
case was, and that he would, in his own 
judgment and propriety, hardly have pro- 
duced it, and I will tell your lordship why. 
It is true he was examined in a mode of in- 
quiry in which it was not improper, perhaps, 
to examine him; but it cannot he doubted 
that the persons who did examine him, saw 
that the questions that they put upon that 
occasion, tended to criminate the person 
under that examination. W hat does your lord- 
ship do in that situation ? What does every 
judge do, even down to the lowest justice of 
the peace, even to committee men upon elec- 
tions, whenever a question of that sort is 
asked of a witness r — ‘ Stop; understand 
‘ that you are at your own discretion whether 
‘you will answer that question or not; you 
‘ need not accuse yourself ;’ — the law of Eng- 
land is, that no man is bound to accuse him- 
self, and the man who administers that law 
hast, always take? care to gl re that caution ; 


therefore, evidence got at in that way, I am 
sure my learned friend would not wish to 
produce. Take it in another line — were the 
proceedings, as in truth they were, for the 
crimination of Mr. Powell? was not there 
an idea, that Mr. Bembridge was in the na- 
ture of an accomplice to the guilt? Did we 
ever, till to-day, hear of evidence extracted 
from an accomplice, given against himself? 

My lord, these are hardships; I do not object 
to them in point of competency, I cannot do 
it, 1 could not do it at tne time ; but I claim 
this consequence from these observations, if 
they are founded, that they entitle me to ask 
of the Court to be still more careful and more 
attentive to construe those expressions in the 
mildest sense that can be ; I would make use 
of them only in that way. 

I was a little surprised, and I confess some- 
what hurt, when Mr. Attorney General, in 
his strong way said, ‘ 1 do not believe that the 
1 doubt ot this being an offence, in point of 
4 law, ever suggested itself to any human 
* being.’ My lord, I am not ashamed to be 
that, if I am that* first human being ; but I 
have a right to retort the observation ; for I 
have a right to say, and it is a truth, that I 
believe it never did occur to any human being 
before, to make such an accusation as this; 
if it did, it is to be found upon some record ; 
and none is produced. I beg leave to say, 
that the cases which have been quoted, do not, 
in any degree, apply to the principle. I am 
in your lordship’s recollection and memory, 
whether I did not forestall, by admission, 
every thing that these cases go to prove : did 
I not say, that I admit that a constable, an 
ancient common law-officer, is bound to obey 
the warrants of the justice of peace ? I did 
not quote any case to warrant tliat admission, 

I made it. Did I not say, that justices of the 
peace, if they pervert their office and their 
power, contrary to the duty of it, are clearly 
liable to be punished ? But this is the question 
that I asked, and to this question, yet, I am 
furnished with no answer. Where is the pro 
cedent that shows me, that every crime 
against the public, the omission of duty by a 
petty clerk in office, is punishable in a court 
of justice? That is the question I have asked, 
and it is not yet answered ; for as to the cases 
tliat have been quoted, they do not amount to 
it at all. A man, for not repairing a highway, 
is punishable ; how ? because it u a common 
nuisance , and it must be laid so; I could 
arrest the judgment in a prosecution for nox 
repairing a highway, unless it were laid to be 
a common nuisance ; then that is classed, — 
you know in what order and rank of offences 
that it is to be found ; so in the case of a 
port, upon the same principle undoubtedly , a 
port the public have an interest in ; and it is 
exactly upon the same principle as suffering 
a highway to go out of repair. 

As to the case in Comnerbach, it will be fc 
sufficient answer to say, that tliat was quashed 
upon another objection, that the point in thi& 
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case was not considered ; but I am glad the 
osewas quoted, because it shows the distress 
my learned friends were put to when they were 
called upon for a case, that they could not 
find one which answers the purpose, except one 
that was quashed. 

Mr. Attorney General to-day, as he did 
before, said something about it being a non- 
feasance ; I agree to that, but it does not go 
to the question at all ; I know a man may be 
guilty ot an indictable offence by an omission 
as well as he may by a commission ; the ob- 
servation therefore, of giving it that old 
fashioned term, non-feazance, does not mend 
the ease at all, for it remains to be made out, 
that this person, in this situation, and (what is 
of more importance a great deal) hundreds of 
others, in the same situation, are besides being 
turned out of the office, to have all the 
thunder of the exchequer, and the terror of 
the green wax ; are liable to informations 
from the attorney-general, to prosecutions, 
for years to come; not so many, I hope, 
uuless my learned friend rises higher ; not so 
frequent as they have been when tne attorney- 
general, as he says, dictated the punishment 
to the Court. 

Now to see whether this is an important 
offence ; I take the liberty to say, if it be 
so, a clerk in office, down to the lowest ex- 
ciseman, is a subject in a peculiar condition. 

1 said, and it is true, that soldiers are go- 
verned by the mutiuy act, a law that does not 
affect other subjects : but then, hard and 
severe as that law is, it is contained in a 
small volume ; every man may read it, and 
every man may understand it : but where is 
this law that takes all the clerks in office, 
from top to bottom, in what statute is it? 
Certainly none; it is at common law, that 
the principle is to be found; and he sup- 
poses the principle is to be found in the case 
in Salkeld ; I beg leave to deny it. Nothing 
is more necessary for the honour and for the 
character of judges, than that when their 
dicta are quoted, you might have something 
of the matter stated upon which they are 
speaking, and what they are speaking. — 
Constables are common law-officers. Will any 
man say, the judges then had such a case as 
this in law? undoubtedly they had not. I 
beg to say, in point of fact, in point of prece- 
dent, it is a new case ; in point of principle, 
the ouestion is, whether it is or is not in- 
dictable? and if jour lordship shall be of 
opinion that it is liable to a criminal prosecu- 
tion, the defendant hopes and the world will 
expect (with great deference be it spoken to 
the Court), that that principle should be laid 
down correctly, and defined exactly, that if 
there be a common law that comprehends 
vast numbers of the king’s subjects, and puts 
them in a condition different from the rest, 
that jt must be known and understood for the 
fu ture . 

What must the principle be ? Is it this: — 
that every man who has any thing to do with 
VOL. XXII. 
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the accounts of the public, is liable to an in- 
dictment if he swerves from his office, in any 
one article? Is that the principle? That will 
take in every man, for every little peccadillo: 
surely there can be no such law as this ; it 
ought to be made out therefore here clearly, 
that this is a case that falls in with some prin- 
ciple of such importance to the public, that 
every man, when it is stated, will feel it, and 
say this must be law, it were nonsense' if it 
were not. I wait to hear whether any suoh 
principle will be laid down from my friends; 
most undoubtedly, I have not heard it from 
any one of them ; for will it be said to be this, 
that every man who is a clerk’s clerk in office, 
where the head officer has a place under the? 
great seal, is answerable by indictment, for 
every fault he commits ? If that be the ruling 
principle, it is a strange thing we find that inf 
no book whatever. 

I will tell your lordship why I laboured tbc? 
description of this officer ; I meant to say, 
that he is that sort of man to whom the law 
cannot be supposed to advert, or to take any 
notice of his little faults in office ; I meant to 
say this, that he is a mere cldrk, appointed 
to-day and turned out to-morrow ; in point of 
fact it is the history of this unfortunate gen- 
tleman, — he was put out one day, in the 
course of a fortnight restored, and in a few 
days put out again. Is this the sort of great 
officer whom the law, over and above all 
other, hangs over this kind of prosecution? 
It seems to me, he is not a subject worthy of 
such kind of solicitude; unless, therefore, 
there "is some broad principle that compre- 
hends every clerk’s clerk, every deputy sub- 
stituted. ten degrees down from the principal, 
in every office that has to do with the ac- 
count of public money, Mr. Bembridge is not 
within it. What is the offence that is charged 
to him, in the utmost way that any man can 
state it? It is this*, he knew, that at the time 
Powell gave in the account (I avoid any 
phrase that may create doubts at this moment, 
an account), that he ought to have inserted 
this 48 , 000 /. ; he knew it. It was the dirty of 
his office to have to do with the auditor of the 
imprest, whose duty, out of all doubt, it is, to 
adjust all accounts with people having the 
public money, and he ought to have informed 
him of that; what is his duty with the auditor 
of the imprest ? Does your lordship find that 
in the examination ? There is not a word of it, 
that that was his duty. When was this office 
of his created ? What had been the practice 
before ? Is it set down in any law book, or in 
the books of the office, what the duty of this 
office was? No evidence of that sort is stated, 
but it is to be taken for granted, without evi- 
dence, as it should seem to me, that he had 
to do with the auditor of the imprest in the 
making up this account. 

What is the offence, when you come to state 
it fairly, reasonably, and candidly ? Mr. 
Powell, the person who ought to have ac- 
counted for the public money ; Powell would 
L 
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do it, but that it is the doty of his office to do 
it ; if my arguments have succeedeato create 
a doubt whether it is the duty of his office, his 
receiving this sum does not prove it at all; it 
only proves that he received money for doing 
that which he did not do, and it may be re- 
covered back again ; that sum of money is 
given, according to my apprehension, and I 
trust it will appear from tne memorial, in a 
way that confirms this argument of Mr. Scott’s, 
for it is a large sum of money allowed to the 
person accounting ; it was said, that cannot 
be, but the person accounting must account 
at his own charge. 

Lord Mansfield. All the items are given in 
particularly; the memorial claims it in this 
way — for himself, as cashier, the accountant, 
clerks, and under officers employed in drawing 
out and settling lord Holland’s accounts with 
the auditor of the imprest. 

Mr. Bearcroft . The observation that I 
meant to make upon that, was this, that 
the allowance was not made nor paid by 
government to these gentlemen directly, but 
it is an allowance to the party accounting. 
Whether they had a good claim or a bad 
claim against it, seems to me not material to 
the question, to whom does the government 
pay the money. He might have employed 
any body else, he did do it himself, and did 
employ others. 

Lora Mansfield. They all give receipts to 
him, which are vouchers for his having paid 
it ; and Bembridge’s and Colborne’s receipts 
were produced. 

Mr. Bearcroft. But to that, I say the same 
thing that I said to his examination ; you are 
not, to look to appearances, — to what appears 
from expressions out of the mouth of the 
j defendant, if the contrary is the fact ; now, it 
appears, from the prosecutor’s evidence, that 
this money is allowed to the person account- 
ing for getting it done by somebody else, and 
he makes a present to those persons ; it seems 
to me, therefore, that it can never be argued, 
because money is allowed to the accounting 
person, and he chooses to give part of it to 
those clerks, that it is the duty of those 
clerks to do it ; the contrary appears to be 
the case ; this proceeding adds to my argu- 
ment. I conceive, so far from proving it is 
the office of the accountant-general, it shows 
it cannot be his office, and it is not in bis 
power to do it if the other does not think 
proper to let liim do it. 

These are the objections which strike me, 
to the verdict upon the evidence. It is my 
duty, because I am so directed by the Court, 
to say a word hypothetically, if the Court 
should be of opinion this verdict ought to 
stand, and that they ought to pronounce judg- 
ment In obedience to the direction of tne 
Court, I have this to say, and I confess I 
have not the smallest expectation that there 
is any man breathing, tnat has attended to 
the circumstances pi the case, that will ever 
feel a contradiction in his mind to what I am 
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f ive in that account himself, he kept the 
ooks, he had been in the same office with 
Mr. Bembridge, he perfectly understood it; 
and this gentleman, though he knew the fact! 
that he nad not inserted the money and 
ought to do it, did not tell it when general 

Q uestions were asked: but, what did ne do? 

[e referred to Mr. Powell, and from that 
time, they went immediately to Mr. Powell, 
and had nothing more to do with him. Then, 
from that piece of evidence alone, have I not, 
with great submission to the Court, a right to 
infer that it appeared negatively, in this case, 
that he had not to do with the auditor of the 
imprest? For, when this message, upon which 
all stands, comes to the auditor of the im- 
prest, to his clerk, or somebody in the office, 
ne goes to Mr. Powell, and was never after re- 
ferred to Mr. Bembridge. Upon that evi- 
dence, it must be taken that he insists he had 
nothing to do with the auditor, he refers to 
Mr. Powell. Sir Thomas Davenport said, 
Mr. Bembridge by his clerk Colborne ; surely, 
in exculpating Mr. Bembridge, I have a right 
to sav, the auditor by his clerk Wigglesworth. 
Another point, upon which not a word has 
been said, is this: it cannot be Mr. Bem- 
bridge’s duty to do that which it is not in his 
power to do. I mean, it has been argued over 
and over again, that it was in proof that the 
party who has the public money in bis hands, 
the executor of the accounting person, has a 
right to take the books away; I put the case 
in trover, as your lordship recollects, and not 
a syllable has been said upon that subject, 
and that is, because it cannot be answered in 
point of fact. In point of fact, then, I have a 
right to take it, that the person accounting 
has a right to make up the account himself ; 
if he has a right to say to the same accountant- 

f eneral, you have nothing to do with it, and 
will do it myself; how, then, can it be the 
duty of the office to do that which depends 
upon the will and pleasure of another person ? 
It it is the duty of the office to do it, so that 
you shall punish a man, at common law, for 
not doing it, then I have a right to ask, where 
is the common law process, where the arms 
and the instruments, which the law gives this 

J >erson, to compel him to do it? It is an abso- 
ute solecism, that it is by common law and 
custom the duty of a man to do that which he 
never can do, if the parties are not so dis- 
posed. — Oh ! but it is said, your mouth is 
shut ; you, in this instance received 9 , 600 /. 
for doing it, therefore it is the duty of the 
office; and my learned friend affected not to 
understand Mr. Scott’s argument upon that 
head ; I think I understand it, and I think it 
a considerable one ; it is one thing to be the 
duty of an office, it is another that a party, in 
a particular occasion, undertakes to do it; my 
objection, be it remembered, all through, is 
this : that this answer is not proved ; that his 
answer is not that Mr. Bembridge undertook 
to do it, and did not do it ; not that he had a 
great sum of money for doing it, and did not 
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about to assert; Isay, if this is an offence, it 
is true H always was one, but it is newly 
found out: your lordships have sat with some 
degree of attention to consider the objection ; 
—jour lordships will take it, then, that this 
gentleman, at the time he was, 1 will call it, 
milty of the omission, that he knew he was 
doing an illegal thing ; in my apprehension, 
every offence which is to meet with the dis- 
cretionary judgment of the Court, will be 
highly aggravated, if there are recent exam- 
ples andi punishments ; there too the evil 
crumple comes in very materially, as my 
friend mentioned; on the contrary, i con- 
tend, that it is a very great mitigation of an 
offence, if it has not generally been un- 
derstood to be one, and there has been no 
example, demonstrating to the subject, that 
it is one, and has been so treated by courts of 
justice: almost every topic of mitigation, 
every ground for mercy m judgment exists 
upon the present occasion that can exist. In 
pamt of law, shall it be said that Mr. Bem- 
bridge ought to have done this! What a situa- 
tion was he in ! he was to go to the auditor 
and say thus (he must have done it in a 
whisper, for no roan could speak aloud), he 
must have said this: ‘ My lord Sondes, I 
4 suspect that this Mr. Powell, my old fellow 
* clerk, my benefactor intends mischief to 
4 the public he could not state it stronger. 
I believe the fact, that Mr. Powell did me- 
ditate a fraud upon the public, and he had 
not courage to go through with it, I suspect 
that to be the case myself: when we talk 
about the attestation, I wish to lay my idea 
before the Court, and with great deference I 
«pedk of it ; I take it up from the ground 
where I ought to take it, that is the evidence 
b the cause ; it stood in this way, that this 
was only a final account, in this sense of it, 
that it was the last book delivered, and pur- 
ported to be the last book of account then 
given, but it was by no means a final account, 
and so said Hughes and Wigglesworth, till 
attested, which they explained to be, till it 
was finally put down, and the party attesting 
swore to it, and signed it with his name. It 
paused at the time of the trial ; and the attor- 
ney-general so opened it, according to his 
iostractkms, that that was the final attesta- 
tion ; then what was the great crime of wait- 
ing n little longer than this time, and that he' 
should not run, the first instant he could, 
with his suspicions ? that is the whole amount 
of the crime. Another ingredient I mean to 
suggest; the discretionary punishment of the 
Court will be greater where public mischief 
ban actually ensued, for these items were 
added to the account; the public can never 
lose a shilling by it; the public could never 
have got a shilling by his being earlier, for 
that was the fact, and thus I think it ap- 
posed upon the trial ; for if Mr. Powell could 
not pay immediately 68.000/., he was not 
likely to pay it immediately with the addition 
of sifiOQl.; I frame the pleasure to say, for I 


know it, that the public will never suffer 
either by the default of Mr. Bembridge or 
Mr. Powell for there are standing securities 
for the balance of all lord Holland's accounts, 
amounting to upwards of 100,000/., upon 
landed security, the same securities that they 
stood upon at tne time of lord Holland's death ; 
it is perfectly clear, therefore, that the public 
cannot lose by this. If your lordship should 
be of opinion that it is wrong, that it is against 
principles, and for the sake of the public it is 
right to draw a line, Mr. Bembridge is unfor- 
tunate, in point of law he may be criminal ; I 
have an affidavit in my hand, to offer to your 
lordship, which explains the nature of his 
business in the way I have shortly stated it. 

lord Mansfield . You cannot read it. 

Mr. Bearcroft. Then I shall not press it, 
but the fact is as I have stated, that he has 
been already turned in and out of his office, 
in the manner I have stated; that fact is 
extremely important, when your lordships 
have to consider of the guilt of omission in 
such a party. 

« 

Lord Mansfield. Though the principle upon 
which this prosecution is instituted, may be 
as old as the constitution, yet the specific 
case is new, and no instance, precisely and 
exactly the same, is found upon the records 
of Westminster- hall ; therefore, it is not only 
important to the defendant, but highly im- 
portant to the kingdom at large, that the facts 
of this case, the evidence by which they aro 
supported, the guilt which arises out of them, 
and the law in consequence of that, so far as re- 
lates to the present occasion, should be univer- 
sally understood with accuracy and precision. 

The matter now agitated comes before the 
Court upon two motions— to arrest the judg- 
ment, and for a new trial— but I think it will 
be much more intelligible to invert the na- 
tural order of these two motions, and begin 
with that for a new trial. 

The new trial is moved for upon two 
grounds; the first that the two counts, the 
second and the third are bad, therefore the 
verdict cannot be supported upon them, and 
if it cannot be supported upon them, the Court 
cannot give judgment, the verdict being ge- 
neral, but it must go to a new trial. I am 
not satisfied that either the second or the 
third count is bad, but it is totally immaterial 
whether they are or not, because I take the 
law in criminal prosecutions to be quite other- 
wise; and it is admitted, as to the arresting 
the judgment, the Court, wherever the 
punishment is in their discretion, are go- 
verned by the judge's report as to the count ' 
upon which the verdict was taken, and the 
evidence which was given to support it; but 
in this case it is immaterial another way, for 
it goes upon a supposition that the verdict 
cannot be supported upon the first count, and 
that the party to support that, resorts to the 
second and third ; now, they have not argued* 
it in that way, and I am of opinion it ought 


Digitized by t^ooQie 



15 1] 24? GEORGE III. Proceedings against Charles Dembridgc [152 


not to be argued in that way, because, to be 
sure, my direction to the jury went upon the 
first count ; the jury’s verdict was found upon 
the first count, and as to either of the others 
they never were considered, and therefore it 
must stand or fall upon the first count. 

That first point is totally immaterial. The 
second and the material objection, upon which 
the motion for a new trial is grounded, is an 
objection to the sufficiency of evidence to 
maintain the verdict, that is, that it is a ver- 
dict against evidence. In behalf of the de- 
fendant, they contend that there are two pro- 
positions averred in the charge, both which 
must necessarily be proved, but the proof, as 
to. both, is defective. The two propositions 
are, first, that the office of accountant was a 
place and employment of great trust and 
confidence, touching the making up the 
accounts of the paymaster, and tne adjust- 
ing and settling the same with the auditor 
of the imprest. The second proposition 
is, that the defendant, contrary to the duty 
of his office and employment, knowingly, 
wickedly, and corruptly withheld and con- 
cealed from the auditor the sums, stated in 
the manner in which , they are stated in the 
information ; and, most undoubtedly, both 
these propositions were supported by evi- 
dence, or the verdict is not sufficiently 
grounded. 

As to the first, it is denied that the office 
of accountant is proved to be an office of pub- 
lic trust aqd confidence to make up, prepare, 
and settle with the auditors the accounts of 
the paymaster : it is allowed, on all hands, no 
money passes through the hands of the ac- 
countant, therefore his stipend, and the name 
of his office and employment, show that his 
office relates to, and concerns the accounts of 
others : and the evidence proved, to be sure, a 
great many other accounts to which his office 
related; there is no written constitution 
which enumerates the various branches of his 
duty ; what is his business, then, can only be 
learned from what he has always done, and 
been considered as entitled to do in respect 
of the profit arising from the gratification he 
may. receive, or .what he is bound to do in 
respect of the trouble. Hughes, the deputy- 
auditor, swears that they always send their 
observations upon the paymaster’s accounts, 
to the accountant to clear them. Upon the 
20th and 22nd of March, 1781, the defendant, 
upon oath, in his examination before the 
commissioners of accounts, swears that he 
carries on and makes up the accounts of the 
paymasters in and out of office. Many ob- 
servations have been made upon this, some 
fit' which I was sorry to hear, as an arraign- 
ment of the commissioners of accounts, under 
4he authority given them by the parliament, 
to ask the public officers what their business 
is ; lor this is all that is asked ; it happens 
ihe questions are not taken down, so it is a 
/continued examination, and manifestly, from 
ihe stale pf it, giving an account of his office 


to the commissioners ; it is impossible for any 
ingenuity in the world to tortufe it into a 
doubt ; ‘ my business is to make up the ac- 
‘ counts of paymasters out of office, as well 
‘ the paymaster in office/ and it is impossible, 
notwithstanding the pains that were taken, to 
extort any other meaning for it, shows that 
it is not in human power to do it In oppo- 
sition to this, it is proved that, in passing Mr. 
Winnington’s and lord Chatham’s accounts, 
the accountant took his fees, while others did 
the business, which 1 fear is too often the 
case of public officers, and therefore proves 
nothing ; had they who took the trouble, re- 
ceived the accountant’s fees, it would have 
been material. 

Another objection made is, that it is not in 
the power of the accountant to settle the ac- 
counts with the auditor, because the pay- 
master may keep the books to himself and 
lock them up; that would have been a de- 
fence, if the accountant had been questioned 
for not passing them ; he is arraigned for not 
acting honestly in that part which it was in 
his power to do ; if he can defend himself by 
saying I could not do it, and gives proper 
notice of that, it is a clear justification and 
defence; but what would be the consequence 
to the public if the paymaster were to do 
that? The moment he told the auditor he 
could not get the books, they would force the 
paymaster to produce them by legal process, 
therefore that is no answer. Bangham swears 
that it is entirely, as he believes, at the option 
of the accountant, whether he will make up 
the accounts of the paymaster out of office; 
if it is at his option, the defendant has elected 
and undertaken it from the year 1776, when 
he was appointed accountant ; he has trans- 
acted every thing which has been done with 
the auditor touching the paymaster ; when I 
say ‘ the paymaster/ I mean those accounts; 
and when I say ‘ the king/ or 1 public/ I 
mean the same thing. Touching the passing 
these accounts, there is no evidence of any 
thing done by Mr. Powell, nothing was left 
for Mr. Powell to do but to attest, and as ac- 
, countant the defendant has received of the 
public money 2,650/., and his clerk has re- 
ceived 500/., craved, prof essedly and expressly 
for the accountant , clerks , and under officers 
employed in drawing out and settling these ac- 
counts with the auditors of the imprest though, 
besides this 2,650/. paid to tne accountant, 
and 500/. to his clerk, very large sums are 
craved for upper and under officers in the 
pay-officc, ot every denomination, who do 
nothing at all ; yet, it is under pretence of 
that business, which is, and can only be done 
by the accountant. The duty of that capacity 
in which the defendant acted is very obvious; 
though paid by the public, he was in the na- 
ture of an agent to, and trustee for the king 
and the paymaster ; he was to take all neces- 
sary pains to inform himself, and being in- 
formed, as au honest man, he was bound to 
debit the paymaster with evejy jus& charge, 
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aod jpve him credit for every just allowance ; 
foe trot steps he must have taken, if he did 
his duty, were to see what accounts had been 
given in, and what had been done upon 
them; to peruse the pay-office books (be could 
prepare no account without doing that); 
jm to get all the light and information 
he could from Mr. Powell, who had been ac- 
countant before him, and who was the party 
accounting ; if he did so, and he did if he 
acted honestly and fairly, then he saw that 
aJl the accounts, eight in number, had been 
oven in ; he saw that the final account from 
me 95th of December 1764, to the 94th of 
June 1765, had been given in so long ago as 
the 11th of January, 1779 ; he saw that all the 
accounts, except the last, had been attested ; 
he saw — for it is proved they were visible to 
be seen, — he saw many items previously en- 
tered in the pay-office books, amounting to a 
large sum, with which the paymaster is not 
charged ; he saw that these articles were re- 
ceipts prior to the accounts attested, and 1 
have already told you the form of attestation, 

4 This is a just and true account, according to 
4 the best of my knowledge and belief.’ If 
Mr. Powell knew of those items, 1 think there 
is no justifying his attesting the prior ac- 
counts ; if be did know, and had a salvo any 
thing like what Mr. Wilson suggested for his 
attestation, that salvo would equally do for 
attesting the last account. If tne defendant 
made this discovery, he could not avoid com- 
municating it to Mr. Powell for an explana- 
tion ; it is impossible, if he made the disco- 
very, if he did communicate to Powell, and 
afterwards withheld the discovery from the 
auditors, consequently from the lords of the 
treasury and the parliament, but that his mo- 
tive must be corrupt. That he knew of the 
omissions and studiously concealed them 
from the auditors is manifest; for,, first, if he 
did his duty and looked at the pay-office 
books, he knew of the omission soon after he 
was made accountant; many years passed 
and nothing was done ; at last, the account is 
upon the point of being closed, and upon the 
15th of May, 1781, a memorial is given in for 
the allowances, by Mr. Powell, suggesting 
that the whole was finished and closed, and 
the order of the lords of the treasury is on the 
1st of September, 1781, for payment of all 
that money, which was received by each of 
them immediately after. 

In September, October, and November 
1789, the deputy-auditors often attended the 
defendant, and pressed him peremptorily, to 
settle and close the account; the defendant 
said he could do no more in it, which was a 
representation that the account was just and 
true, according to the best of his knowledge 
and belief: he referred them to Mr. Powell, 
with whom it rested to do the last act, and 
finish the whole, by attesting it. If he knew 
of those items he could do more, because he 
was to add them to the charge ; the account 
tv sent to the defendant to insert two items, 


A. D. 1783* [154 

one of 900/.. and the other 400/., and Col* 
borne, the defendant’s clerk, brought back 
the book with those two items carried into 
the balance, though not inserted, and the ba- 
lance struck in penciled figures, 68,000/. odd 
money. 

The defendant did not examine Mr. Col- 
borne to explain or qualify this transaction ; 
and as it stands, it is not an omission, it is 
not a neglect, but a gross and actual deceit, if 
the defendant knew the truth ; for the send- 
ing back the penciled balance, after all that 
had passed, was a solemn averment by him, 
that all was finished, and that the defendant 
knew of no error, no item, which ought to be 
surcharged or falsified. 

The book of accounts was returned, to have 
the two items of 900/. and 468 /. inserted: 
Upon the 4th of January, as is proved, Col- 
borne, the defendant’s clerk, brought back the 
book of accounts, with the penciled balance 
effaced, and no official mark, and with the 
items of surcharge in question, to the amount 
of 48,799/., and a fraction ; all the additional 
items in the hand-writing of Colbome, the 
defendant's clerk ; Colbome is not examined 
to explain how, or when, or why he drew out 
those items, and inserted them. 

Upon the 15th of February, 1783, the de- 
fendant, in hi9 examination before the lords 
of the treasury, owned that he was perfectly 
apprized of those additional articles, long pre- 
vious to the penciled balance being drawn 
out ; and makes no excuse in respect of his 
not having full information for many years 
before ; he admitted, likewise, he knew it was 
his duty to take care that all the articles to 
charge were included : he makes no excuse, 
but that he left all to Powell. Now, sup- 
posing him to have knowingly deceived and 
misled the auditor, consequently the lords of 
the treasury and the parliament, with this 
concealment, which is a material circum- 
stance, the motive with which it is done, upon 
the evidence, could only be with a view to 
defraud the king, either of the whole sum, or 
of the interest during the time which it 
would be concealed ; if upon the same salvo 
which warranted Mr. Powell’s attesting the 
prior account, he had actually attested the 
last, the whole sum omitted might have been 
lost, but if that never was intended, the 
money not brought in lay dead, in respect to 
the public, while money was borrowed by the 
public at high -interest, for the public service. 

Universally at the common law, when a 
large balance appears due to the Crown, 
though the account is not finally closed the 
lords of the treasury may call for the whole 
or part, and inforce the payment of it, so far 
as the court of exchequer should think proper 
to be paid; but the situation at that time 
of a great part of it, was very particular, for 
an act passed in the year 1780,— long before 
these material facts happened, which I have 
been stating, which were at the end of 1789, 
—cm act passed! the 90th of his present 
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majesty, c. 54, for appointing commissioners i» given. There are many offices of a public 
of accounts, who, among tether things, were nature that concern, in various ways, the 
to report what balances were in the hands of whole kingdom and the king as the executive 
accountants which might be applied to the part of the constitution, which are not given 
public service ; another act passed in the directly by the king, and not given by letters 
year 1781, the 21st Geo. 3d, c. 48, reciting patent; many that have the grants of offices; 
the report from the commissioners, stating *b® lord steward has the grant of the judge of 
many balances, and among them the balance *be marshalsea ; the lord chancellor appoints 
which appeared in the hands of Mr. Powell, *be masters in chancery, and 1 have the ap» 
and ordenng it to be paid into the exchequer pomtment of a great many officers belonging 
on or before the 24th of October 1781, and \°. this court ; and there is a precedent in 
to be applied to the public service, this was Vidian’s Entries,* an information against the 
to be paid on or before the 24th of October custos brevium for so negligently keeping the 
1781, and it is very remarkable, that upon records of the court, that one of them was 
the 22nd of March 1781, the defendant, in iost ; that been the steward of a manor, 
his examination before the commissioners of w “° bad lost one of his lord’s rolls, an action 
accounts, told them the only obstacle to the wou ld have laid ; but the duty of this office 
final adjustment of Mr. Powell’s account, concerning the public, it was a matter of an 
was a dispute relative to the balance in the information, and yet the office was appointed 
hands of Paris Taylor, one of his deputies, £y chief justice, not constituted by the 
which was an allowance claimed by Powell, 

and therefore was so far in his favour, and There is another principle too, which I 
yet at this time he knew there remained a punk applicable to this prosecution, and that 
great sum not brought in, which would in- J? Inis ; where there is a breach of trust, a 
crease the balance considerably in his hand, fraud, or an imposition in a subject concera- 
and knew of this act under which the com- mg .the public, which, as between subject and 
v xnissioners acted, and the purpose for which subject, would only be actionable by a civil 
N they acted.* Upon the whole, I think there action, yet as that concerns the king and the 
can be no doubt but that the jury had suf- public (I use them as synonimous terms), it 
ficient evidence to warrant the conclusion is indictable ; that is another principle of 
they have drawn by their verdict, as to both which you will make the application to the 
those material propositions. present case, without my losing time in doing 

What remains is the motion in arrest of And there are some authorities; though 
judgment, and that comes properly after con- I should think the principle so essential to 
sidering the objections to the verdict, be- ™e existence of the country and the consti- 
cause in arguing the motion in arrest of judg- hrtion, that, without any authority, I may 
ment, we must take the facts charged in the fairly say the constitution would not exist 
indictment, and found by the verdict to be without it, — but I think there are authorities 
true; therefore we must find the two pro- that support that principle. So long ago as 
positions that I particularly stated, to be reign of Edward the 3d, it was taken to 
true ; the objection then is, that at most this be f*®ar that an indictment would lie for an 
amounts to a breach of trust, a concealment, omission or concealment of a pecuniary 
a fraud of a pecuniary nature, which is a ^ ture > to the prejudice of the king ; and 
civil injury, and therefore not indictable ; therefore, that in 2? Assize, Placito 17, it was 
that he is accountable, — an agent, a trustee presented that such and such had levied a 
that embezzles money, or by neglect suffers hundred marks of the county for the array 
it to be lost, is accountable,— for a civil certain archers, which money had never 
injury, and not for a public offence; and com® to the profit of the king; had this been 
farther, they add that there is no precedent between subject and subject, it would have 
exactly the same. The law does not consist b ^ en 411 action for money had and received ; 
in particular instances, though it is explained would have been no crime, but barely 
by particular instances *nd rules, but the keeping the money in his own hands which 
law consists of principles which govern spe- belonged to another ; but concerning the 
v cific and individual cases, as they happen to public,— concerning the king, — so long ago 
^ arise. Now, there are two principles which 88 *be reign of Edward the 3rd, it was held 
seem to me clearly applicable to this prosecu- t0 .be indictable. In first Rollers Reports, 
lion ; the first I will venture to lay down is, f°lio lord Coke says, that either the col- 
that if a man accepts an office of trust and con- lector for murage or any other, who collects 

fidence, concerning the public, especial ly when 7 

it is attended with profit, he is answerable to * See the information against Pagitt, this 

the king for his execution of that office; and custos brevium.— Vidian’s Entries, 213. 

be can only answer to the king in a criminal f The following is the passage referred to : 

prosecution, for the king cannot otherwise ‘ Et si cest corporation, ou le collector pur 

piinish his misbehaviour, in acting contraiy ‘ murage, ou ascun auter que collect ascun 
to the duty of his office, and that this holcfe 1 chose pro bono publico , si ll ne ceo imploie 
equally by whomsoever or howsoever he is ap- ‘ accordantment ll ooct estre indict? come 
pointed to the office, by whomsoever the office * est on 87 Ass. car La fuit deniers collects a 
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my thing pro bono publico , if he does not 
it accordingly, he may be indicted; 
and refers to that which I have just stated 
foot IT Assise ; the distinction is very clearly 
taken too in Sd Hawkins, c. 25, § 4 ; he says 
in these words, 4 all kinds of inferior crimes 
‘ qf a public nature, as misprisions, and all 
‘ other contempts, all disturbances of the 
‘peace, all oppressions, and all other rais- 
1 demeanors whatsoever, of a public evil ex- 
4 ample, against the common law, may be 
1 indicted ;' now I quote that for these words 
that follow : — 4 but no injuries of a private 
4 nature, unless they some way concern the 
* king/ In 6 Modem, folio 96, the court 
says : 4 If a man be made an officer by act of 
4 parliament, and misbehave himself in his 
‘office, he is indictable for it at coiftmon 
V law ; and any public officer, is indictable 
^ for misbehaviour in his office, 1 and there is 
do doubt but at all times, more especially in 
this, they whose offices give them such power 
over the public revenue, the public are 
extremely interested in; therefore I am of 
opinion, that the crime found by the jury is 
. an indictable offence. 

/ Mr. Justice Willes. I am of the same opi- 
nion as to both points; about a new trial, and 
an arrest of judgment. 

Mr. Justice Bullcr . My lord has entered 
so folly into it, that it is impossible to add 
any thing to what he has said ; therefore, I 
shall only enter my assent to every thing that 
has fallen from his lordship. 

Mr. Justice Willes . Charles Bembridge ; — 
Amidst the various frauds and corruptions 
which have crept into most of the public 
offices in this country, and which have long 
preyed upon the vitals of our constitution, you 
are the only delinquent of this sort, within 
my memory, since Peter Leheup was brought 
up to receive the judgment of this Court, 
—a court, where neither favour nor interest 
can protect you ; but where punishment will 
be impartially inflicted, according to every 
man's demerit ; and I am sure, in this age of 
reformation, when public economy and fru- 
gality can alone save this impoverished state; 
there is no honest man who would wish to 
screen an officer of public trust, who has be- 
trayed his duty, by endeavouring to defraud 
bis king and country ; examples become ne- 
cessary, pro salute reipublica. It is not in the 
power even of this supreme Court of criminal 
jurisdiction, considering the venality of the 
tkaet^ to cleanse the Augean stable, and 
therefore our only consolation must be ‘ est 
4 aliqood prodire tenus si non datur ultra.' 

And now, without stating the precise formal 
charges of the information, I will give you the 
substance of them : — The information alleges 
that you as accountant were invested with an 
office of great public trust and confidence; 

‘furnish archers, et collector indicte pur 
4 conversion de ceo al son use demesne.' 
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and that it was your duty, in that employment, 
to settle the accounts of the paymaster, and to 
state them with integrity to the auditor of 
the imprest ; in the execution of which duty, 
you were to take care that no articles of charge 
were omitted to the detriment of the state. 
The declaration farther alleges, that you were 
called upon by the auditor of the imprest, 
to execute with fidelity this important trust, 
and to disclose and make known to him any 
charges against lord Holland's representative, 
which ought to have been inserted in this ac- 
count; but that you with an intent to defraud 
the king, did wilfully, knowingly, and cor- 
ruptly neglect and refuse to discover and make 
known the same, and dkl permit and suffer 
lord Sondes, one of the auditors, to proceed 
to close the final accounts, without bringing 
in the several articles according to the real 
truth: lord Sondes did actually proceed to 
close the final account, by sending this im- 
perfect account of yours Into the treasury. 

That it was the duty of your office, as ac- 
countant, to settle the paymaster's balance, 
you have, in your examination before the 
commissioners of accounts, and afterwards 
before the treasury, on the 15th of February 
1783, admitted. This examination at the 
treasury, the counsel have compared to a 
court of inquisition or star-chamber; but 
surely the treasury, without this severe and 
ill-founded reflection, had a right to inquixe 
into the conduct of one of their officers. 
Evidence indeed was givfen that, in two in- 
stances, the ex-pay master's accounts were 
passed without your assistance, though you 
acknowledge it was your duty, when called 
upon, to do it. Mr. Bangham, however, 
seems to think it was at your own option whe- 
ther you would make up the accounts of ex- 
paymasters, or not ; but it is admitted that whe- 
ther you were concerned yourself in passing 
the accounts or not, that thefe was a fee due 
to you as accountant; if the fees were not 
optional, hut must he paid on the part of the 
public, your duty, as receiving it, ought ne- 
cessarily to be performed, and was not at 
your own option. 

Lord Holland’s accounts were immediately 
under your care, and deserved a more than 
ordinary attention, as your superior officer 
Mr. Powell, the cashier, was, as lord Hol- 
land's acting executor, the person accounting. 
You were peremptorily called upon to take 
care that no charges were omitted ; but, in- 
stead of complying with the auditor's earnest 
requisition, you referred him to Mr. Powell, 
whose interest it was to conceal the truth, or 
at least to delay the paying in the real ba- 
lance. As to the allegation that you did this 
with a view to cheat and defraud the king, I 
will endeavour to explain the meaning or it; 
by the 2 1st of the present king, chap. 48, it 
appears that the commissioners of accounts 
had reported that there remained at that 
time, in Powell's hands, as executor to lord 
Holland, a balance of 256,466/. 2*. 4d.; and 
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the act directs that so much of the balance of 
such money as remained unapplied, should be 
paid into the exchequer, on or before the 24th 
of October, 1781 ; these accounts, which un- 
der that act of parliament, ought to have been 
passed, and the balance paid on or before the 
24th of October, 1781, were not delivered in 
tjll the 27th of October, 1782 ; and, by various 
arts and subterfuges, the real balance was 
not disclosed till the 4th of January, 1788; 
during all which time, Mr. Powell availed 
himself of the interest and profits of 1 16,000/., 
of which the public was defrauded. Can it 
be said, that was not a fraud on the Crown ? 
You were privy to this cheat, and were at 
least a principal in the second degree : what 
share you had in the plunder is best known 
to yourself; but the Court cannot suppose 
you were weak enough to be concerned in so 
gross a fraud without receiving some private 
advantage from it. 

In one respect, your conduct was more 
criminal than Mr. Powell’s, because, to an 
act of notorious dishonesty, you super-added 
a breach of trust : that you did this wilfully 
there can be no doubt, as the accounts lay 
open in the office, and were obvious to every 
clerk’s inspection in the office, and you your- 
self acknowledged to Mr. Rose, that you were 
perfectly apprized of each article. 

The jury nave likewise found that you did 
it corruptly, and we think there is evidence 
sufficient to support that part of the charge ; 
the error, though I ought not to call it so, 
was not an omission of a few small articles, 
or one gross sum, but a variety of charges, at 
different times, amounting to 48,799/., so that 
there was an omission of half, and near a 
third, of the balance that was delivered in. 
Was this a little peccadillo ? In the execution 
of your office, in my opinion also, the deliver- 
ing in a penciled balance, which could be 
afterwards easily obliterated, was a proof of a 
fraudulent intention ; and yet, for want of a 
better, the account, in this imperfect state, 
was sent by the auditor to the treasury. 

Negligence you cannot plead, after having 
been so often earnestly requested to do your 
duty. Ignorance is a plea equally false, as 
the fact of concealment was so notorious ; and 
when the account was afterwards carried in, 
the penciled balance was rubbed out, and the 
additional articles inserted in your own clerk 
Colbome’s hand-writing ; and this account, at 
the end of the transactions, was clandestinely 
given in to the auditors office, and given to 
one of the clerks, in order, if possible, that it 
might escape notice. Your collusion and con- 


federacy with Powell, in this iniquitous busi 
ness, is self-evident and beyond a possibility 
of doubt ; and what aggravates your crime is, 
that you received as your share tor examining 
this account, 2,600/.; whereas you were at 
that time in league with the defaulter to con- 
ceal his omissions. 

And now, I cannot help lamenting the un- 
happy state of this country, that in these 
times of necessity and public distress, the 
passing the accounts of a paymaster should 
cost the state, in fees paid to its officers, the 
enormous sum of 14,900/., as appears by the 
warrant read. The right to these extravagant 
fees ought to be, and I hope will be hereafter, 
a subject of parliamentary inquiry. 

Your good character, as proved by several 
respectable witnesses, has been mentioned by 
your counsel as a ground for mitigating your 
punishment : in a doubtful case, a good cha- 
racter will have some weight with the Court, 
but in so clear a conviction as yours, it can 
be of no avail. What remains for me, there- 
fore, is only the irksome task, which falls to 
my lot, ot passing sentence upon you; and 
the judgment of the Court is — That you, 
Charles Bembridge, be committed to the cus- 
tody of the marshal for six calendar months; 
and that you pay a fine of 2,650/. ; and that 
you be imprisoned till you pay your fine. 


The proceedings against Messrs. Powell 
and Bembridge occasioned much animated 
discussion in the House of Commons, in 
which Mr. Burke warmly supported the 
accused. See the New Pari. History, Vol. 
XXIII. pp. 801 et seq. 900 et seq . The com- 
passion which on these and all other occasions 
was manifested by Mr. Burke for the suffer- 
ings of those public delinquents, the zeal with 
which he advocated their cause, and the eager- 
ness with which he endeavoured to extenuate 
their criminality, have received severe repre- 
hension, and in particular when contrasted 
with his subsequent conduct in the prosecu- 
tion of Mr. Hastings. 

Respecting the office of paymaster-general 
of the forces, see the debates on the bills for 
regulating that office, 23 New Pari. Hist, 
pp. 134. 988. 


I regret that the report of sir Thomas 
Davenport’s argument, p. 126, et seq. is not 
more intelligible ; perhaps, however, the con- 
fusion observable therein is not wholly to be 
imputed to the Short Hand Writer. 
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569. Proceedings against Philip Lord Viscount Strakgford for 
acting criminally and corruptly as a Lord of Parliament 
in Ireland: 24 George III. a. d. 1784. [Journals of 
Lords and Commons in Ireland, and Statute Book of Ireland.] 


It appears by the journal of the House of 
Lords in Ireland, that a writ of error from the 
Court of King’s-bench, in a cause wherein 
Gustavus Hume, esq. was plaintiff in error, 
and William Burton, esq. was defendant in 
error, had for some time been depending in 
that House. 

On Friday, the 5th day of March, 1784, 
counsel in tne cause having been on that day, 
is well as on preceding days, heard upon the 
case, the two following auestions were put 
to the judges : — 1st. Whether in a case where 
the vouchee in a common recovery appears 
hy attorney, the caption of the warrant 
of attorney, appointing such attorney, ap- 
pearing upon the record to be taken by the 
chief justice of the Common pleas- out of 
Court, be conclusive evidence of the capacity 
•f such vouchee, as to the soundness of his 
mind, to make such attorney and suffer such 
recovery? 

2nd. Whether upon the face of the record 
which was before tne Court of King’s-bench, 
oo the issue joined between the plaintiff and 
the defendant in error, as sent to and now be- 
fore this House on the present writ of error, 
there be any and what matter, which in law 
was conclusive evidence in favour of the de- 
fendant in error, so as to preclude the plain- 
tiff from giving the evidence offered in the 
Court of King’s-bench ? — And the judges were 
ordered to give their opinions on the same 
upon Friday next, the twelfth. 

On which day the lord chief justice of the 
common pleas acquainted the House, that 
the judges were not prepared to give their 
opinions upon the questions ordered to be 
to them on Friday last, and that they desired 
farther time might be allowed them, for 
giving their opinions upon the said questions. 

Whereupon it was ordered, that tne consi- 
deration of the said cause be adjourned till 
Tuesday next, and that the judges do then 
give their opinions upon the said questions. 

On which day the lord chancellor acquainted 
the House that the lord chief justice of the 
common pleas had informed him, that the 
judges differed in their opinions, on the ques- 
tions proposed to them. 

Whereupon it was ordered, that the judges 
do deliver their opinions ' seriatim, with their 
reasons, which was accordingly done on the 
16th, nth, and 18th of the same month. 
Mr. Justice Crookshank, Mr. Baron Metre, 
Mr. Justice Kelly, Mr. Baron Hamilton, Mr. 
Baron Power, and the lord chief baron of the 
Court of exchequer delivered their opinions 
VOL XXII. 


upon both questions in the negative, assign- 
ing their reasons. Mr. Justice Hellens de- 
livered his opinion, that the caption of the 
warrant, as stated in the first question, is con- 
clusive evidence of the capacity of the 
vouchee, assigning his reasons. The lord 
chief justice of the Common pleas delivered 
his opinion upon both questions in the affir- 
mative, and gave his reasons. The farther 
consideration of the cause was adjourned 
until Thursday next, the 25th of March. On 
Wednesday, the twenty-fourth, a motion be- 
ing made to reverse the judgment of the 
Court of King’s-bench, to set aside the ver- 
dict mentioned in the record to have been 
given in that Court, and that the parties may 
proceed to a new trial on the issue before the 
Court of King’s-bench, 

A long debate arose thereupon, and the 
question being put, 

The House divided: and the lord vis- 
count Enniskillen reported, that the contents 
before the bar were 16; ana the non-contents 
in the House were 15. 

It was resolved in the affirmative. ' 


R. Dublin 
Char. Cashel 
J. D. Tuara 
Shannon 
Bective 
Mount Cashel 
Ranelagh 


Dissentient. 

Farnham 

Clifden 

G. L Kilmore 

R. Cloyne 

Longford 

Gosford 

Muskerry 


Then the following order and judgment 
t was made : — 


Whereas, by virtue of his majesty's writ 
of error, returnable into the House of Lords 
in parliament assembled, a record of the 
Court of King’s-bench was brought into this 
House on the 11th day of November last, 
wherein Gustavus Hume, 6sq. is plaintiff, and 
William Burton, esq. is defendant; and coun- 
sel having been heard on the 27th of February 
last, 1st, 2nd, and 5th days of March instant, 
to argue the errors assigned upon the said 
writ of error; and the judges who were or- 
dered to attend, having been heard seriatim. 
as well on the J6th, 17th ; and 18th days of 
this instant March, to deliver their opinions, 
with their reason^ upon two questions of 
law, to them proposed, and due consideration 
had of what was offered on either side in this 


cause: 

It is hereby ordered and adjudged by the 
Lords spiritual and temporal, in parliament 
assembled, that the said judgment given in 
the Court of King’s-bench and the same 
M 
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is hereby reversed ; and that the verdict, &c. 
be set aside, and annulled. And it is further 
Ordered, that the parties do proceed to a 
new trial, upon the issue joined between 
them, as in the said record, and that the 
said Court do proceed therein according to 
law, and that the record be remitted. 

The tenour of the judgment to be affixed 
to the transcript to be remitted, is as follows, 
viz. 

At which day, before the said parliament 
aforesaid, at Dublin aforesaid, came the par- 
ties aforesaid, by their attomies aforesaid; 
whereupon the said Court of Parliament, hav- 
ing seen and fully understood all and singular 
the premises, and having diligently examined 
and inspected the said verdict of the said ju- 
rors, the judgment thereupon given, and the 
said bill of exceptions, under the seals of said 
justices of our said lord the king, before the 
King himself, and also the causes and matters 
above assigned in the said Court of Parlia- 
ment for errors, by the said Gustavus Hume, 
in this, that the chief justice, and justices of 
our lord the king, before the king himself, 
upon the trial at the bar of the Court of 
King’s-bench to the jury there sworn to try 
the issue joined between the said Gustavus 
Hume and the said William Burton, declared 
and delivered their opinion to the said jury, 
upon the said trial, that the evidence in the 
said bill of exceptions mentioned and offered 
to be given in behalf of the said Gustavus 
Hume, to prove the facts in issue aforesaid, 
was illegal and inadmissible evidence to go 
before tne said jury ; and declared that the 
record referred to and mentioned in the said 
bill of exceptions, and brought here before 
our lord the king, and the lords spiritual and 
temporal, upon the writ of error by the said 
Gustavus Hume against the said William Bur- 
ton, and now remaining in the Court here, 
was conclusive evidence to the jury, to find a 
verdict for the defendant ; and the chief jus- 
tice and justices of the said Court aforesaid 
accordingly directed the said jury to find 
a verdict for the defendant ; and accord- 
ing to the said direction, the said jury found 
a verdict for the defendant; without any evi- 
dence whatsoever, save the said record, it ap- 
pears unto the said Court of parliament, that 
the said verdict of the said jurors ought to 
be set aside aad annulled, and that the judg- 
ment thereupon given is erroneous, and that 
in the record ana process aforesaid, and also 
in giving the aforesaid judgment, there is 
manifest error; therefore it is considered by 
the same Court of parliament aforesaid, that 
the verdict of the said jurors be vacated and 
annulled ; and that the judgment aforesaid, 
for the errors aforesaid, being in the record 
and process aforesaid, be reversed, annulled, 
and altogether held for nought, and that the 
said Gustavus Hume be restored to every 
tiling he hath lost on occasion of the judg- 
ment aforesaid. Aad it is further considered, 


that the said parties do proceed to a new 
trial of the issue joined be tween them, in the 
said Court of our lord the king, before the 
king himself ; and that the said Court do 
therein according to law ; and the aforesaid 
record, and also the process had in the said 
Court of Parliament on the premises, by the 
said Court of Parliament are sent back to the 
said Court of the said lord the king, before 
the king himself, at Dublin aforesaid, to pro- 
ceed thereupon, and do therein what to law 
and justice may appertain. 

Ordered, that lord viscount Strangford do 
attend at his place in this House on Friday 
next. 

Ordered, that George Rochfort, esq. do at- 
tend this House on Friday next. 

On Friday, the 26th March, James Cony 
being by order called in, was sworn at the bar; 
and being examined, proved the service of 
the order of this House of Wednesday last 
on lord vise. Strangford, to attend in his place. 

The Lord Chancellor acquainted the House 
that he had received a letter to excuse his 
attendance for a few days. 

Ordered, that lord viscount Strangford do 
attend at his place .in this House on this day 
se’nnight. 

Ordered, that George Rochfort esq., do 
attepd this House on this day se’nnight. 

On Friday, April 2nd, the lord chancellor 
acquainted the House, that he had received 
a letter from lord viscount Strangford, in- 
forming him of his being unwell ; whereupon 
it was ordered that Dr. William Harvey, and 
Geo. Rochfort, esq. should attend the House 
on the morrow, between three and four o'clock. 

And accordingly on Saturday the third, 
Dr. William Harvey, attending, was called in 
and sworn at the bar, and proved that lord 
viscount Strangford had the gout in his 
stomach on the 31st day of March last, and 
was not able to attend at his place in the 
House. 

Thereupon it was ordered that lord viscount 
Strangford should attend at his place in the 
House on Wednesday next the seventh, and 
that George Rochfort should attend the House 
on the same day. 

On that day a letter directed to William 
Watts Gayer, esq., Clerk's-office, House, of 
Lords, signed, * Strangford,” being read as 
follows, viz. 

1 South-Hill 9 7 April, 1784. 

* Sir ; The annexed memorial, submitted 
1 to the Lords spiritual and temporal, could 
( not, in my poor opinion, be addressed with 
‘ propriety to any individual peer. Unfortu- 
1 nately my wretched state of health prevents 
i searching the journals, where probably pre- 
‘ cedents might be found. Clear I am that 
( in your official department of clerk to the 
c House of Lords, every paper transmitted to 
‘ your care is to be delivered either to the noble 

* viscount, chairman of the committee of pri- 
‘ vi leges, or offered to the consideration of the 

* House. For these reasons, I reco mme n d it 
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4 to your particular care, and am, with esteem, 
‘Sir, your most humble servant, 

‘ Strangford/ 

Then the said Memorial was, by order, read 
ts follows, viz. 

‘ To the Right Honourable the Lords 
‘ spiritual and temporal, in Parliament 
* assembled 

* With the utmost deference, lord Strang- 

* ford presumes to lay before their lordships 
4 his absolute inability to obey their orders, 

* having been severely attacked by the gout 
‘in his stomach, one fit particularly, so re- 

* cently as Monday last ; for which, and other 
1 complicated disorders, he is following thrice 
‘a day a course of Dr. Harvey’s prescriptions, 
‘ which might, on attempting to go abroad, 

* produce most fatal consequences to the short 

* remainder of a very declining life. He still 
4 trusts, under God, their efficacy will restore 
r him to such a portion of health as shall 

* release him from present confinement, ren- 
•dered infinitely more afflicting by its dc- 
‘ priving him of an opportunity of learning 
‘ the real cause of accusation, and conse- 
‘ fluently taking the liberty of offering soms 
4 defence m his vindication, to mitigate their 
‘ lordships displeasure, happily never incurred 
‘ before in the course of upwards of forty years 
1 he had the honour of a seat with "their 
‘ lordships/ 

James Corry, being by order called in, was 
sworn at the bar, and proved the service of 
the order of this House, of Saturday last, on 
lord viscount Strangford, to attend in his place. 

Ordered, that Dr. William Harvey do attend 
this House to-morrow, at three o’clock. 

George Rochfort esq. being by order called 
in, was sworn at the bar, and proved the 
receipt of a letter, dared South-Hill, 10th 
Jan. and signed Strangford. 

Ordered, that the order for lord viscount 
Strangford to attend at his place in the House 
this day be adjourned till to-morrow. 

On Thursday the eighth, the House proceed- 
ing to take into consideration the excuse made 
by die lord viscount Strangford for not attend- 
ing in his place according to the order of this 
House, and having examined Dr. William 
Harvey respecting the same, do copceive 
such excuse not to ne well-founded, and there- 
fore do order, and it is hereby ordered, that 
the said lord viscount Strangford be taken 
into the custody of the gentleman usher of 
the black rod for his contempt of the order of 
this House. 

On Saturday following, the tenth, the gen- 
tleman usher of the black rod acquainted the 
House, that he 4 had taken the lord viscount 
Stra n gford into custody according to the order 
of the House on Thursday last, for his con- 
tempt in not obeying the order of this House. 
Ordered, that the lord viscount Strangford be 
brought to the bar of this House, by the 
usher of the black rod. 

Whereupon the lord viscount Strangford 
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being brought accordingly, and making an 
apology for not attending in his place pur- 
suant to the order of the House, he begged 
pardon of the House for such his disobe- 
dience. 

Resolved, that the lord viscount Strangford 
be discharged out of custody for his contempt 
in not obeying the order of the House. 

The House then proceeded to take into con- 
sideration the matter of the letter heretofore 
produced to this House, and remaining with 
the clerk of the parliament, directed to George 
Rochfort, esq., with the name, ‘ Strangfora/ 
appearing at the foot thereof ; and the same 
being produced to the lord viscount Strangford 
now in his place, he viewed and perused thd 
same, and afterwards the said lord viscount 
Strangford acknowledged that he wrote the 
said letter, and sent it as directed, but he 
declared he had no corrupt motive or intention 
in so doing. 

After which he retired by leave of the 
House, and the House proceeded further in 
consideration of the said matter. 

The said letter was then read, as follows, vi z 

‘Dear Sir; As a busy scene is likely to 
‘ open after the recess, which will bring on 
‘ momentous transactions to individuals, I 
‘ could wish by regular attendance to frame a 
‘ right judgment on the different cases will 
‘ be brought forward ; but as distressed cir- 
‘ cumstances deprive me of means to appear, 
4 shall I be deemed too presumptuous in 
‘ looking up once more to that friendship I 
‘ experienced early in life? I am conscious 
‘ that on a former application you assigned 
‘ such reasons for a denial as silenced all 
‘ reply, but as probably since that time, rents 
‘ have been more punctually paid, I am en- 
‘ couraged from that consideration to hope 
‘ forgiveness, by renewing a request produc- 
‘ tive of too many advantages to enumerate : 

‘ 200/. would fix me in the most enviable 
‘ situation, and one hundred would surmount 
< some pressing difficulties, and enable me by 
‘ daily appearance to express my gratitude 
‘ by doing justice, when I flatter myself to see 
‘ success crown the undertaking. Be so good 
‘ to favour with a line one who you may be 
‘ assured is, with the sincerest regard, dear 
‘ Sir, your very faithful and most humble 
‘ servant Strangford/ 

‘ j South- Hilly 10 January / 

Resolved, by the lords spiritual and tempo- 
ral in parliament assembled, nemine dissertr 
tiente, that it appears to this House, that thp 
lord viscount Strangford in writing and send- 
ing such letter as aforesaid, hath acted criml- 
nmly and corruptly. 

Resolved, that the lprd viscount Strangford 
be committed to the custody of the gentleman 
usher of the black rod. 

.Resolved, that this House will, on Monday 
ne\b proceed to take into consideration, what 
further becomes the justice and dignity of the 
House to be dcn6 on this occasion ; and that 
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lord viscount Strangford be then brought ixt 
custody to the bar of this House. 

On which day the House proceeded to take 
into consideration what further becomes the 
justice and dignity of this House respecting 
lord viscount Strangford according to the 
resolution of Saturday last. 

Resolved, by the lords spiritual and tem- 
poral in parliament assembled, nemine dissen- 
tient e, that the lord viscount Strangford ought 
to be disabled froth sitting in parliament* or 
making any proxy ; and that the judges be 
directed to prepare a bill for that purpose. 

Lord viscount Strangford was brought to 
the bar, and the lord chancellor acquainted 
him with the resolutions of the House re- 
specting his conduct, and he was then, by 
order of the House, discharged from the cus- 
tody of the gentleman usher. 

On Wednesday, the 14th, lord Carysfort, 
presented to the House a bill, for disabling 
Philip lord viscount Strangford, from sitting 
in parliament or making any proxy therein, 
ana also from sitting and voting on the trial 
of any peer. 

The said bill was read the first time, and it 
was ordered that it should be read a second 
time on the following Saturday the 17th, that 
lord Strangford should have a copy of the bill, 
and that notice should be given to him of the 
said second reading; accordingly on Saturday 
the 17th, the bill was read a second time. 
James Gorry being by order called in and 
sworn at the bar, he proved the service of a 
copy of the said bill on lord viscount Strang- 
ford, and that his lordship had notice that the 
said bill was to be read a second time on that 
day. 

On Tuesday, the 20th, the bill was com- 
-tnitted and reported, with some amendments 
which had been made to it in the committee, 
and which were agreed to by the House. 

On Wednesday the 21 st, the bill was read 
m third time and passed. And ( a message 

* was sent to the House of Commons by two 
4 of the masters in chancery, to carry down 
f the said bill, and desire tneir concurrence 
4 thereto ; and also that the original letter 
4 from lord viscount Strangford to George 

* Rochfort, esq. dated 10th January, together 
4 with an attested copy of the minutes of 
4 what passed in this House on the 24th of 
4 March last, the 6th, 10th, 12th, 14th, and 

* 17th April last, be carried down to the House 

* of Commons, and delivered with the said 

* bill, as containing the grounds and evidence 

* upon which the Lords have proceeded in 

4 passing the said bilL* d 

On the following day the Lords gave leave 
to their clerk-assistant to attend the House of 
Cqmmons on the morrow, to be examined if 
necessary upon the bill. 

On the same day, April 22nd, in the House 
of Commons the bill was read a first time, 
and ordered to be read a second time on the 
morrow, and also it was ordered that a copy 
of the said ingrossod bill, and also the order 


for the reding the same a second time should 
be forthwith sent to the said Philip lord vis- 
count Strangford. 

On the next day, April 23rd, the messenger 
who served lord Strangford with a copy of the 
bill, and also with the order for the second 
reading of the same, was called in, and exa- 
mined touching the service of the copy ot the 
said bill and order, pursuant to the said order 
for that purpose. » 

Then the bill was read a second time, and 
the clerk-assistant to the House of Peers was 
called in and examined ; and the original letter 
sent to this House by the Lords, together with 
the said engrossed bill, was shown to him at 
the bar, ana he declared that he was present 
in the House of Peers when lord Strangford 
acknowledged that he wrote the said letter., 

The said messenger also said, that there 
was a cause depending in the H6use of Lords^ 
wherein Gustavus Home, esq. was plaintiff, 
and William Burton, esq. was defendant^ 
which was ordered to be heard on Wednesday 
the 28th of January last, and that George 
Rochfort, esty is the father of the said Gus- 
tavus Hume. 

The letter was read. 

On the next day the bill was committed, 
several amendments were made to it, and the 
bill so amended was read a third time and 
passed. / 

On the 26th it was returned to theTords, 
who on the following day agreed to the Com- 
mons’ amendments. 

And on May 14th, the act received the royal 
assent. 

It is stat. 23 & 24, Geo. 3, cap. 59, and re- 
cites, that, whereas a certain cause of great 
moment was depending in the House of 
Lords, between Gustavus Hume, esq. and 
William Burton, esq., which was appointed 
to be heard on Wednesday, the 28tn day of 
January, 1784; and whereas George Roch- 
fort, esq. is father to the said Gustavus Hume, 
esq. ; and whereas lord viscount Strangford, 
pending the said cause, sent to the said 
George Rochfort, a letter all in his own hand- 
writing, bearing date the 10th day of 
January ; [Here the letter is set forth.} 

And whereas it hath been resolved by the 
lords spiritual and temporal in parliament as- 
sembled, nemine. diuentiente , that it ap- 
peared to the said House, that the said lord 
viscount Strangford in writing and sending of 
the said letter of the 10th of January, directed 
to the said George Rochfort, esq., hath acted 
criminally and corruptly ; and whereas it was 
also resolved, by the Lords spiritual and tem- 
poral in parliament assembled, nemine db- 
sentiente , that the lord viscount Strangford 
ought to be disabled from sitting in parlia- 
ment, or making any proxy, ana that the 
judges be directed to prepare a bill Tor that 
purpose : 

It then proceeds to enact, ‘ that from and 
4 after the passing of this act, lord Strangford 
< shah be, and is hereby disabled from anting 
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4 and voting. In this or any future parliament,* 
* and from making a proxy or proxies to act, or 
1 vote for him in the same, and also from sit- 
4 ting and voting on the trial of any peer. 7 

In the Rolls of Parliament is a history of 
degradation by act of parliament, in the time 
of Edward 4th, from the peerage. The statute 
by which this was operated is exhibited in 
the printed Rolls of Pari. vol. 6, p. 178. 

Rotul. Pari, xvn, Edw. iv, memb. 16. De- 
gradatio Georgii Neveli de nomine due. 7 

Wher afore this tyme, the kyng oure sove- 
nyne lord, for the gret zeell and love 
he bare to John Neveli, late named raar- 
quies Mounttague, and oder considerations 
hym moved, erecte and made George Ne- 
well, the eldest son of the seid marques, to 
be duke of Bedford ; and at that tyme, for 
the gret love his seid highnesse bare to the 
add John Neveli, purposed and intended to 
bave guyfien to the seid George, for sustenta- 
i km of the same dignite, sufficiaunt liffelode : 
and for the grett offences, unkyndnese, and 
mysbebavyngs that the seid John Neveli 
hath doon and commytted to his seid high- 
nes as is openly knowen, he hath no cause 
to dep&rte any liffelode to the seid George. 
And tor so* moch, as it is openly knowen that 
the tiame George hath not, nor by enherit- 
stmefe mey have, eny lyffelode to support the 
sdd name, estate and dignite, or eny name 
of estate ; and ofte tymes it is sen 7 , that when 
eny lord is called to high estate, and have not 
liffelode conveniently to support the same 
dignite, it induces gret poverte, indigens, and 
causes of tymes grete extortion, embracere, 
and mayntenaunce to be had, to the grete 
trouble of all such contres wher such estate 
shall h&pe to be inhabited Wherfore the 
kyng by the advyse and assent of his lordes 

r tuell and teiqporell, and the comons, in 
present parliament assembled, and by the 
auctorite of the same, ordened,establisith, and 
mactitb, that fro hens forth, the same erec- 
tion and makyng of duke, and all the names 
of dignite guyffen to the seid George, or to the 
sdd John Neveli his fader, be from hens 
forth vqyd and of no effecte : and Uiat the 
same George and his heires, from hens forth 
be no dukes, nor marques, erle nor baron, 
nor be reputet nor taken for no dukes, nor 
marques, erle nor baron, for no erection or 
creation afor made; hot of that name of 
duke and marques, erle and baron, in hym 
and his heirez ©esse and be voide, and of non 
efiecte ; the seid erection or creation notwith- 
Jtondyng. 

The tour following statutes throw some 
light on the business. 


9 See in the case, of the earl of Macclesfield, 
sale vol. xvi, pp. 140 J, 1402, the protests en- 
tered against negativing the motion, 4 That 
4 the atm earl shall never sit in parliament, 
'JQQrjftKQt within the verge of the Court/ 


Printed Rolls of Parliament, vol. 5, p. 514.— 
Rotulus Parliament! Summoniti apud 
Westm 7 , xxix die Aprilis, Anno Regni 
Regis Edwardi Quart! Tertio, & usque, in 

, Annum Quartum continuati. 

Resiunptio. — On the 81st day of January* 
1464-5, 4 for dyvers causes, and considerations 
4 concemyng the honour and prosperite of 
4 the kyng our soverayne lord, and also the 
4 common wele, defence and welfare of this 
4 reame, and of his subgettes of the same, hit 
4 is ordeyned, enacte and stablished, by th* 

4 avis and assent of the lords spuelx and 
4 temporelx, and of the commons, in this pre- 
4 sent parlcment assembled, and by auctorite 
4 of the same ; that the kyng, fro the fest of 
4 the purification of oure lady, the yere of oure 
4 Lord mccccixiiu, have, take, seise, hold and 
4 joy, all honours, castelles, lordships, townes* 
4 towneships, maners, londes, tenementes* 
4 wastes, lorestes, chaces, rentes, annuitees, 
4 reversions, ferines, services, issues, profittes 
4 andcommoditees of Shires, which he had the 
r until day of Marche the first yere of his 
4 reigne, by reason of his coroune of Englond, 

4 his duchie of Cornewaill, principal te of Wales, 

4 and erledome of Chestre, or eny of theym ; 

4 or that he had, or apperteyned or belonged 
4 to hym, the said mith day of Marche, or eny 
* tyme after, afore the seid fest, by reason of 
4 his duchie of Lancastr’, or by the forfeiture 
4 of Henry the vite. late in dede and not in 
4 right kyng of Englond, in Englond, IrloncL 
4 Wales, and marches therof, Guysnes ana 
4 Caleis, and marches therof, and passed from 
4 hym, the seid mith day of Marche, or cuy 
4 tyme after, and afore the seid fest, by his lreb 
4 patentes to eny person© or persones, in fee 
4 symple, fee taille, terme of lyfe, or terme of 
4 yeres. And that the kyng have and jqy 
4 every of the premisses, in like estate ana 
4 condition, as he had theym the seid mith 
4 day of Marche, or after. And also that all 
4 yelles, grauntes and releses, made by the 
4 kyng the seid mith day of Marche, or eny 
4 time after, afore the seid fest, to eny persone 
4 or persones, of eny of the premisses, in fee 
4 symple, fee taille, terme of lyfe or terme of 
4 yeres, under eny of his seales, be from the 
4 seid fest of the purification voide, and of noo 
4 force nor effecte. 7 

But from the operation of this enactment 
of resumption are very many exception^, 9 
the detailed descriptions of which occupy 
upwards of thirty three folio pages of the 
printed Rolls of Parliament, among them is 
the following : 4 That this acte extend not 
4 to eny graunte or grauntes afore this tyme 
4 made to eny lord not attainted, of eny rent 
4 or annuitc, for the sustentation of his name 
4 and estate ; nor to noon office nor offices. 


9 Some of these exceptions seem to be 
made merely by the king’s warrant under his 
signet, without any special concurrence of the 
other branches of (he legislature. 
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4 which were office or offices the seid mith 

* day of Marche or afore, and nedeth actuell 
4 exercise, graunted the seid until day of 
4 Marche or after, to eny personc or persones 
4 for terme of his lyfe or their lyfes, with fees, 

* wages and profittes, to the same office or 
4 offices afore the seid mith day of Marche 

* due and accustomed.’ 

And in the Parliament, which met on the 
3d of June, 1467, Edw. 4. passed a like act 
of Resumption with some exceptions (see 
Rot. Pari, 7 &8, Edw. 4, mem. 2). — (Printed 
Rolls Parliament, vol. 5, p. 572). 

Jn this statute the exception corresponding 
to that which I have above transcribed is 
expressed as follows, viz. 

‘ Provided, that this acte, nor nothyng,con- 
*teyned therin, extend to eny graunte or 

* grauntes afore this tyme made to eny lord not 
4 attaynted, of eny rent or annuite in or for 

* his creation, suppoytation, or sustentation 
4 of his name, honour and estate. Nor to 

* eny graunte made to eny persone or persones, 
4 of eny office or offices, which were office or 
4 offices the seid if nth day of Marche or afore, 
4 and nedeth actuell excercise, other than the 
4 seid offices of sergeaunt of armes, graunted 
4 the seid mith day of Marche or alter, to eny 
4 persone or persones, for terme of his lyfe or 
4 their lyfes, with fees, wages and profittes, 
4 to the same office or offices due and accus- 
4 turned.’— (Sec Rot. Pari. 7 and 8 Edw. 4, 
mem. 8 ; vol. 5, p; 573). 

Rotul. Parliament, xiv. Edw. iv. Mem. 16. 

Pro duce Glouc’. 

The kyng oure sovereigne lord, consideryng 
the grete and horible treasons and other of- 
fenses doon to his highnes, by John Nevilc 
late marquys Mountague, entended by the 
auctorite of this present parlement, to have 
atteynted and disabled the said late marquys 
and his heires forever, accordyng to his derae- 
rites, which to doo the same, oure sovereigne 
lord, at the humble request and prayer, as 
well of his right dere brother Richard due of 
Gloucestr*, and other lordes of his blode, as 
of other of his lordes, spareth and will no 
ferther in that behalf procede: Ncvertheles 
the same our sovereigne lord, remembryno; 
the grete and laudable service, that his seid 
right dere brother Richard due of Gloucestr’ 
hath dyvers tymes doon to his highnes, by 
th’ advis and assent of the lordes spintuelx and 
temporelx, and commens, in this present par- 
lement assembled, and by th’ auctorite of the 
same, ordeyneth, establissheth and enacteth, 
this present xxm day of Februarie, that his 
Said brother have, hold, possede and enydie, 
to him and his heires of his body laufully be- 
goten, also long as there be any heire mayle 
begoten of the body of the said marquys, the 
honours, castelx, lordships and maners of 
Midelham, and Shirefhoton, with all their 
membres and appurtenaunces, the lordships 
and maners of Estlillyng, Eivyngton, Skir- 

§ 


penbek, Yaresthorp, Raskell, Houke, Scoreby, 
Wilber fosse, Stan ford brig, liundburton, Knap- 
ton, Rise in Holdcrnes, Sutton upon Derwent, 
Shirborn in tiertfordlith, Appilton in Ridale| 
Sutton in Galtresse, and Thorlesthorp, Carle- 
ton with Coverdale in Coverdale, West Wit- 
ton, Wodhall, Ketilwcll in Craven, Newbig- 
yng, Thoralby with Bisshopcsdale, Burton, 
Baynbrig witii the vale of Wynsladale, Braith- 
waite, Aykescarlh, Crakehail, Busseby, Face- 
by, Carle ton in Clevelond, Little Crakehall, 
Bowes, Newforest, Arkeigarthdale, Hopes, 
otherwise called Esthope, Westhope, Multon, 
Forset, Gillyng, Salkeld, Sourehy, Laiigwath- 
by, Scotby ana Carlaton, with all the appur- 
tenauncez; tlie barony of Worton, frechace 
in Wynsladale, ten pound of rent, goyng oute 
yerely of the castell and maner of Wilton, the 
toll of Bowes, Leamyng, Difi’ord and Smeton, 
the wapentakes or baillewykes of Langbcrgh, 
Hang, Halikeld and Gillyng; the advousons 
of the chirches of Moremonketon, Walkyng- 
ton and Eivyngton, and of a chaunterrie in 
the chirch of Appilton, a mille in Riche- 
mond, and the issues and profittes of a ferme 
called Litferme, the half of the soilc and wod 
of Snape, called the Westwode, all homages, 
rentes, called Castclward, knyght’s fees, rentes 
and services of free tenauntez, to the castell, 
honour and lordship of Richemond, or to any 
parcell therof belongyng, perteynyng, or ow- 
yng to perteyne ; the which honours, castelx, 
lordships, maners, londes, tenementes, and 
all other the premisses, late were Richard 
Nevile late erle of Warwyk, or any other 
persones or persone to the use of the same 
erle. Also the kyng oure said sovereigne lord, 
by the assent and auctorite beforesaid, or- 
deyneth and enacteth, that his said brother 
have, hold, possede and enyoie, to hym and 
his said heires, also long as there be any heire 
male Ijegoten of the said body of the said late 
marquys, all other londes, tenementes, rentes, 
revercions, services and heriditaments what- 
soever, the which also were the said late 
erle’s, or any other persone or persones to the 
use of the said erle, in Shirefhoton, Midelham, 
Estlillyng, Eivyngton, Skirpenbek, Yares- 
thorp, Raskell, Houke, Scoreby, Wylberfosse, 
Stanlordbrig, Hundburton, Knapton, Rise in 
Holdernes, Sutton upon Derwent, Shirbum 
in Hertfordlith, Appilton Ridall, Sutton in 
Galtresse, Moremonkton, Walkyngton, El* 
Vyngton, Catton, Towthorp, Brian Askham, 
Wedirby, Teneryngton, W estlillyng, Riton, 
Buethorp, Towthorp uppon the Wold, Wyn- 
sladale, Worton, Carleton, Westwitton, Wod- 
hall, Ketilwell in Craven, Newbigyng, Thoral- 
by, Bisshopesdale Burton, Baynbryg, Braitte 
wait, Aykescarth, Crakehall, BuSby, Faceby, 
Carleton in Clevelond, Litle Crakehall, 
Bowes, Newe Forest, Arkelgarth-dale, Hopes, 
Multon, Forset, Gillyng, ‘Wilton, Walden, 
Kcrperby, Lyrtyngton, Barnyngham, Stan- 
howkcld, Bolron, Fegherby, Sowthcouton, 
Coldconyngstone, Hilderivell, Rand, Neuton, 
Ficrlesey, Salkyld, Penretb, Sourehy, Lang- 
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*alhby, Scotby and Carla ton, with their ap- 
purtenaunces, and with knyghten fees, ad- 
wosons of chirches, abbeys, priories, hos- 
pitals, chapels, and other benefices of the 
chirche whatsoever, chaseis, warennez, fraun- 
cbesies, liberties, privileges, feyres, raerkelts, 
and all other profittes whatsoever, to the said 
mailers and other the premysses belongyng 
or apperteyny ng : Saving, to all the kyng’s 
liege people and their heires not atteynted, 
other then the heires male of the body of the 
said late marquys begoten, and lsabell late his 
wyf, and other then oure said sovereigne lord 
and his heires, and the lordes of whome any of 
the premysses be holdyn and their heires, 
as for any ward of any part of the same, by 
reason of the nonnage of the heires males of 
the body of the said marques begoten, and 
the heires of Richard late erle of Salesbury, 
and the feofies of the same erle, and the 
feofies of Richard late erle of Warwyk, and 
the feoffes to the use of the said Richard late 
erle of Salesbury, and the feoffes to the use 
of the said Richard late erle of Warwyk, and 
their heires and assignes, and the heires and 
assignes of every of they m, in Und of the pre- 
misses and every part therof, such right, 
title and interesse, as they had or shuld 
have had if this acte had never been made. 
Also it is ordeyned by the said auctorite, that 
if the said issue male of the body of the said 
John Nevill knyght begoten or corayng, 
dye withoute issue raayfe of their bodies 
comyng, lyfyng the said due; that then 
the said due to have and enyoie all the pre- 
mises for terme of his lyfe. — Printed Rolls 
ParL vol. 6, p. 124, 125. 

Rotul. Parliament, xiv Edw. iv. Memb. 17. 

Pro duce Claren\ 

The kyng oure sovereigne lord, consideryng 
the grete and horrible treasons and other of- 
fenses doon to his highnes, by John NeVile 
late marquys Mountague, en tended by th* 
auctorite of this present parlement, to have 
atteynted and disabled the said marquys and 
his heires for ever, accordyng to his deme- 
rites, which to doo the same, oure sovereigne 
lord, at the humble request and prayer, as 
well of his right dere brother George due of 
Clarence, and other lordes of his blode, as of 
other his lordes, spareth, and woll no ferther 
in that behalf procede : Nevertheles the 
same oure sovereigne lord, remembryng the 
grete and laudable service, that his said right 
dere brother George due of Clarence hath 
dyvers tymes doon to his highnes, by th’ ad- 
vice and assent of the lordW sphrituelx and 
temporelx, and the commens, in this present 
parlement assembled, and by th* auctorite of 
the same, ordeyneth, establissheth and en- 
acteth, this present xxim clay of Februarie, 
that his said brother have, hold, possede and 
enyoie, to hym and his heires of his body lau- 
begoten, also long as there be any heire 
mayk begoten of the bodye of the said mar- 
qnys the lordship and manere of Claveryng, 
W the membres and appurtenaunces of the 
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same in the counte of Essex, the mansion or 
mease called the Herber, and ii meases ther- 
to annexed, with th' appurtenaunces in the 
cite of London ; the which lordship, maner, 
mansion and meases, late were Richard Ne- 
vile late erle of Warwyk, or any other per- 
sones or persone to th' use of the said erle : 
Savyng to all the kyng’s liege people and their 
heires not atteynted, other then the heires 
male of the body of the said late marquys be- 
goten, and lsabell late his wyfe, and other 
then our said sovereigne lord and his heires, 
and the lordes of whome any of the premysses 
be h olden and their heires, as for any warde 
of any part of the same, by reason of the 
nonnage of the heires males of the body of 
the said marques begoten, and the heire 9 of 
Richard late erle of Salesbury, and the feoffes 
of the same erle, and the feoffes of Richard 
late erle of Warwyk, and the feoffes to th' 
use of the said Richard late erle of Salisbury, 
and the feofies to th’ use of the said Richard 
late erle of Warwyk, and their heires and as- 
signes, and the heires and assignes of evety 
of theym, in and of the premysses and every 
part therof, such right, title and interesse, 
as they had or shuld have had if this acte 
had never be made. Also it is ordeyned by 
the said auctorite, that if the said issue male 
of the body of the said John Nevile knyght 
begoten or comyng, dye withoute issue male 
of their bodies comyng, lyfyng the said due ; 
that then the said due to have and enyoie all 
the premisses for terme of his lyfe. — Printed 
Rolls Pari. vol. 6 , p. 125. 

Dr. Henry says, * In a parliament that was 
4 then (1467) sitting at Westminster, a!n act 

* passed empowering the king to resume the 

* estates he had given away (with some ex- 
4 ceptions) since his accession to the throne. 

4 This act (it is said) was chiefly intended 
4 against the NevileSj who had obtained 
‘ grants of several forfeited estates, as a re- 
4 ward for their services in raising the king to 
4 the throne. The king immediately resumed 
1 two manors which he had granted to the 

* archbishop of York, but abstained from the 
4 further execution of the act for some time.' 

It is not necessary here to enter into the 
particulars of Edward’s resumptions of two 
manors from John, archbishop of York, and 
the subsequent re-grant of them to him. The 
account of the conduct of this archbishop as 
related by the historians, though not so pro- 
minent as that of Warwick, yet contains mat- 
ter of curiosity. 

It is not immaterial to notice what is said 
in the two acts of resumption, concerning 
grants made to anylqrd, not attainted, of any 
rent or annuity in or for his creation, sup- 
portation, or sustentation of his name, &c. 
and the manifest allusion to it in the act of 
degradation ; the following is a short account 
of the relationship in which the most conspi- 
cuous persons of the Nevile family of this 
period, stood to each other. — Richard, eldest 
son Qf Ralph Nevile earl of Westmorland, by 


Digitized by t^ooQie 



173] 


27 GEORGE III. 


Trial of Lard George Gordon 


£176 


his second wife Joan daughter of John of] 
Gaunt, married Alice, daughter and heir of i 
Thomas de Montacute, earl of Salisbury. 
This Richard (4th May, SO Hen. 6, a. d. 
1442,) was created earl of Salisbury. In 1460 
he was beheaded at Wakefield. Among other 
cliildren he had four sons of whom — 1. The 
eldest was Richard, the famous earl of 
Warwick, who was so created 1447, and suc- 
ceeded as earl of Salisbury, 1461; he was 
killed at Barnet* 

2. The second son was sir Thomas, who 
was slain with his father at Wakefield, De- 
cember 31st, 1460. 

3. The third son was John, the person 
mentioned in the statute ot degradation 
printed above, who was created earl of 
Northumberland, 4 Edw. 4, and marquis of 
Montague, in 1470, in which year he was 
slain a little before the battle of Barnet. His 
son George, who succeeded as marquis of 
Montague in 1470, and was created nuke of 


Bedford, was, as we have seen, the person 
degraded. 

4. The fourth son was George, archbishop 
of York. r 

Sir Henry Nevile, who was slain at Edge- 
cotefield, 1469, during his father’s life-time, 
was first cousin to Richard, the famous earl 
of Warwick, being the only son of George 
Nevile, lord Latimer, who was the third son 
of Ralph Nevile, earl of Westmorland, and 
his second wife Joan, mentioned above : this 
Henry had issue Richard, who succeeded bis 
grandfather as lord Latimer. 

From the conspicuous share which the Ne- 
villes had in the transactions of Edward the 
4th’s reign, copious mention is made of them 
by the historians ; but I do not, either in 
Stowe or in Hume, find any mention of the 
degradation of the duke of Bedford. Habing- 
too, in his life of Henry the 4th, so far as I 
have observed, does not at all notice this duke 
of Bedford. 


&70. The Trials of George Gordon, Esq., commonly called 
Lord George Gordon,* for a Libel on the Judges and 
the Administration of the Law'; of Thomas Wilkins for 
printing the said Libel; and of the said George Gordon, 
Esq. for a Libel on the Queen of France and the French 
Ambassador. Tried in the Court of King's Bench, Guild* 
hall, before the Hon. Francis Buller, Esq., one of the 
Justices of his Majesty’s Court of King’s Bench, on Wed- 
nesday the 6th of June : 27 George 111. A. D. 1787.f 


The Information. 

Of Hilary Term, in the twenty-seventh year 
of king George the third. 

London , > B E it remembered, that Richard 
to wit. { Pepper Arden, esq. attorney general 
of our present sovereign lord the king, who 
for our said present sovereign lord the king 
prosecutes in this behalf, in his proper person 
comes into the court of our said present 
sovereign lord the king, before the king 
himselt, at Westminster, on Tuesday next 
after the octave of St. Hilary in this same 
term, and for our said lord the king giveth 
the court here to understand and be informed, 
that before and at the time of the writing, 
printing, and publishing of the false, wicked, 
malicious, scandalous, and seditious libel, 
hereinafter next mentioned, it was believea 
and understood by and amongst his said 
majesty’s subjects, that his said majesty was 

• See his trial for high treason ante vol. 21, 
p. 435. 

f Taken in short hand by Joseph Gurney. , 


then shortly about to cause to be transported 
divers felons and other offenders, liable to 
be transported by the laws of this realm, to 
a certain place in parts beyond the seas, 
called Botany Bay, to wit at London afore- 
said, in the parish of St. Mary le Bow, in the 
ward of Cheap : and the said attorney- general 
of our. said lord the king, for our said lord 
the king, further gives the court here £o under- 
stand and be informed, that before and at 
the time of the writing, printing, and pub- 
lishing of the false, wicked, malicious, scan- 
dalous, and seditious libel hereinafter next 
mentioned, divers persons had been and were 
confined in divers of his said majesty’s gaols 
within this kingdom, under sentence of death 
or transportation, for divers crimes by the 
laws and statutes of this realm punishable 
with death or transportation ; and that 
George Gordon, late of London aforesaid 
esq. (commonly called lord George Gordon), 
well Knowing the several premises aforesaid 
but being a wicked, malmious, seditious, arid 
ill-disposed person, and being greatly disaf- 
fected to our said present sovereign lord the 
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and to the laws and constitution of this 
, and wickedly, maliciously, and sedi-r 
tiously intending, devising, and contriving to 
stir up and excite tumults, discontents, insur- 
rections, and seditions, as well in divers of his 
laid majesty's gaols in this kingdom amongst 
the prisoners confined therein, and then * 
un<)er sentence of death or transportation for 
divers crimes by the laws and statutes of this 
realm punishable with death or transporta- 
tion, as amongst divers others of his said 
majesty's subjects ; and also to insinuate, and 
cause it to he believed, that divers laws of 
this realm, whereby sundry crimes are 
punishable with death, were made contrary 
to the law of God and the rightful power of 
the king and parliament ot this realm to 
make such laws, and also unlawfully, wick- 
edly, and maliciously intending, designing, and 
contriving to excite a general disaffection 
amongst nis said majesty's subjects towards 
the administration of justice within his said 
majesty^s realm, and to reader, his said ma- 
jesty's judges authorized to administer the 
same suspected of an undue administration 
thereof, and by means thereof to draw upon 
his said majesty's judges the general ill-will, 1 
contempt, and hatred of his said majesty's * 
Subjects, on the twenty-second day of January, 
in the twenty-seventh year of the reign of 
our said present sovereign lord the king, with 
force and arms, at London aforesaid, in the 
parish of $L Mary le Bow aforesaid, in the 
ward of Cheap aforesaid, , wickedly, mali- 
ciously, and seditiously did write, compose, 
print, and publish, apd cause 4 and procure tp 
he written, composed, printed, and published, < 
a certain, false, wicked, pialicious, scandalous, ! 
and seditions libel, intituled, ‘ The Prisoners 
€ Petition to the Right Honourable Lord 
€ George Gordon,' and which said libel is also 
further intituled, ‘ The Prisoners Petitlbn to 
* the Right Honourable Lord George Gordon, 

\ to preserve their Lives and. Liberties, and 
‘prevent their Banishment to Botany-bay 
in which said libel is contained according 
to the tenor and effect following : but we 
(meaning the supposed prisoners in whose 
n a me s the said supposed petition purported 
to have been written) have, reason to cry 
aloud from our dungeons and prison ships, in 
defence of our lives and liberties in this ad- 
vanced period of the world (when many king- 
doms and commonwealths affect holiness 
unto the Lord, and profess to take hold out 
6f all languages of the nations, even to take 
hold of the skirt ef him that is a Jew, saying, 
we will go with you, for we have heard that 
God is with you) ; that the just punishment 
ordained by God for our trespasses of thievery, 
is profanely altered by men like ourselves ; 
that his : adequate judgment of our offences, 
mingled with mercy, is not executed upon 
us in righteousness ; that the everlasting law 
df Ins statutes is changed and perverted to 
our destruction, and the true record of the 
Almighty is falsified and erased by the brar- 
VOL. XXII. 
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yers and judges (who sit with their backs to 
the . words of the living God, and the fear of 
man before their faces) till the streets of out 
city have run down with a stream of blood 
instead of righteousness, as it is at this day ; 
just as if the kingdoms and commonwealth? 
at this advanced eta were still aliens from 
the commonwealth of .Israel, and strangers 
from the covenants of promise, having no 
hope, and without God in the world, llow 
long, O Lord ! shall these whited walls of 
council, who sit to judge the people after 
the law (meaning his said majesty's judges), 
command us to be hanged contrary to the 
law? They (meaning nis said majesty's 
judges) tithe mint and rue, and all manner of 
herbs, by making long charges to the juries 
with a show ot justice and religion, and 
afterwards pass over judgment and the love 
of God by pronouncing the sentence of death 
upon us (meaning upon such of the said pri- 
soners as had been sentenced to death as 
aforesaid) and shedding our innocent blood 
(meaning the blood of such prisoners as last 
aforesaid) for expiable trespasses which do 
not require our cutting off from the people 
(meaning the capital punishment of such 
prisoners as last aforesaid). Surely then shall 
the blood of our lives (meaning the lives of 
such prisoners as last aforesaid) be required 
at their hands (meaning the hands of his 
said majesty’s judges), life for life, banish- 
ment for banishment : tVhoso sheddetli 
man’s blood by man shall his blood be shed ; 
for in the image of God made he man. There 
is now but a step between us ana eternity $ 
it behoves therefore to be instant in speaking 
the truth, and to demand speedy justice : the 
hangman and the scaffolding of the new 
drop is already prepared for our executions orf 
one hand, and governor Phillip and military 
tyranny at Botany-bay (meaning the said 
place in parts beyond the seas, called Botany- 
bay) awaits us on the other ; and in yvhich 
said libel is also contained according to the 
tenor and effect following: we look, with 
concern and abhorrence on the bloody hue 
of the felony laws, and the frequent execu- 
tions in England in this reign under a 
nominal administration of justice (meaning 
that justice had not been truly administered 
in England during his said majesty's reign) 
since tne time our eyes have been open to 
the expectation of salvation, pardon, expia- 
tion, and deliverance in this world, through 
the divine providence, justice, and mercy 
of God's holy law in favour of our cases, 
annulling the rigour of our sentences, and 
in arrest of the perverted judgments pro- 
nounced upon us ; in contempt of our said 
lord the king, in open violation of the laws 
of this kingdom, to the evil example of all 
others in the like case offending, and against 
the peace of our said lord the king, his 
crown and dignity. And the said attorAey- 
general of our said lord the kin^ further 
gives the court here to understand and be 
N 
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informed, that before and at the time of the 
printing and publishing of a certain other 
false, wicked, malicious, scandalous, and 
seditious libel herein-after next mentioned, it 
was believed and understood by and amongst 
his said majesty’s subjects, that his said 
majesty was then shortly about to cause to 
be transported divers felons and other of- 
fenders liable to be transported by the laws 
of this realm to a certain place in parts be- 
yond the seas, called Botany-bay, to wit, at 
London aforesaid, in the parish and ward 
aforesaid : and the said attorney-general of 
our said lord the king, for our said lord the 
king, further gives the Court here to under- 
stand, and be informed, that before and at 
the time of the printing and publishing of a 
certain other false, wicked, malicious, scan- 
dalous, and seditious libel hereinafter next 
mentioned, divers persons had been and 
were confined in divers of his majesty’s 
gaols within this kingdom, under sentence of 
death or transportation, for divers crimes by 
the laws and statutes of this realm punishable 
with death or transportation ; and that the 
said George Gordon, late of London afore- 
said, esq., (commonly called lord George 
Gordon), well knowing the several premises 
aforesaid, but being a wicked, malicious, 
seditious, and ill-disposed person, and being 
greatly disaffected to our said present sove- 
reign lord the king, and to the laws and 
constitution of this realm, and unlawfully, 
wickedly, maliciously, and seditiously in- 
tending, devising, and contriving to stir up 
and excite tumults, discontents, insurrections, 
and seditions, as well in divers of his said 
majesty’s gaols in this kingdom amongst 
jthe prisoners confined therein, and then 
under sentence of death or transportation 
for divers crimes by the laws and statutes 
of this realm punishable with death or 
transportation, as amongst divers others of 
his said majesty’s subjects; and also to 
insinuate, and cause it to be believed, that 
divers laws of this realm, whereby sundry 
crimes are punishable with death, were made 
contrary to the law of God and the rightful 
power of the king and parliament of this 
realm to make such laws; and also unlawfully, 
wickedly, and maliciously intending, design- 
ing, ana contriving to excite a general dis- 
affection amongst his said majesty’s subjects 
towards the administration of justice within 
his said majesty’s realm, and to render his 
said majesty’s judges authorized to administer 
the same suspected of an undue administra- 
tion thereof, and by means thereof to draw 
upon his said majesty’s judges the general 
ill-will, contempt, and hatred of his said ma- 
jesty’s subjects, on the said twenty-second 
day of January, in the said twenty-seventh 
year of the reign of our said present sovereign 
lord the king, with force and arras, at Lon- 
don aforesaid, in the parish and ward afore- 
said, wickedly, maliciously, and seditiously 
did print and publish, and cause and procure 
$ 


to be printed and published a certain other 
false, wicked, malicious, scandalous, and se- 
ditious libel, intituled, 4 The Prisoners Peti- 
4 tion to the Right Honourable Lord George 
4 Gordon,* and which said libel is also further 
intituled, 4 The Prisoners Petition to the 
* Right Honourable Lord George Gordon, to 
f preserve their Lives and Liberties, and pre- 
' 4 vent their Banishment to Botany-Bay and 
in which said last-mentioned libel is con- 
tained according to the tenor and effect fol- 
lowing : but we (meaning the said supposed 
prisoners in whose names the said supposed 
petition purported to have been written) have 
reason to cry aloud from our dungeons and 
prison-ships in defence of our lives and liber- 
ties in this advanced period of the world 
(when many kingdoms and common- wealths 
affect holiness unto the Lord, and profess to 
take hold out of all languages of the nations, 
even to take hold of the 9kirt of him that is a 
Jew, saying, we will go with you, for we have 
heard that God is with you) ; that the just 
punishment ordained by God for our tres- 

I lasses of thievery is profanely altered hymen 
ike ourselves ; that nis adequate judgment of 
our offences, mingled with mercy, is not exe- 
cuted upon us in righteousness; that the ever- 
lasting law of his statutes is changed and per- 
verted to our destruction ; and the true record 
of the Almighty is falsified by the lawyers and 
judges (who sit with their backs to the words 
of the living God, and the fear of man before 
their faces) till the streets of our city have 
run down with a stream of blood instead of 
righteousness, as it is at this day; just as if 
the kingdoms and commonwealths at this ad- 
vanced era were still aliens from the com- 
monwealth of Israel, and strangers from the 
covenants of promise, having no hope, and 
without God in the world. How long, O 
Lord ! shall these whited walls of council, 
who sit to judge the people after the law, 
(meaning his said majesty’s judges) command 
us to be hanged contrary to the law ? They 
(meaning his said majesty’s judges) tithe mint 
and rue, and all manner of herbs, by making 
long charges to the juries with a show of justice 
ana religion, and afterwards pass over judg- 
ment and the love of God by pronouncing the 
sentence of death upon us (meaning upon 
such of the said last-mentioned prisoners as 
had been sentenced to death as last aforesaid), 
and shedding our innocent blood (meaning 
the blood of such prisoners as last aforesaid) 
for expiable trespasses, which do not require 
our cutting off from the people (meaning the 
capital punishment of such prisoners as last 
aforesaid). Surely then 9hall the blood of our 
lives (meaning the lives of such prisoners as 
last aforesaid) be required at their hands, 
(meaning the hands of his said majesty’s 
judges), life for life, banishment for banish- 
ment : whoso sheddeth man’s blood by man 
shall his blood be shed ; for in the image of 
God made he roan. There is now but a step 
between us and eternity ; it behoves there- 
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fore to be instant in speaking the truth, and 
to demand speedy justice : the hangman and 
the scaffolding of the new drop is already 
prepared for our executions on one hand, and 
governor Phillip and military tyranny at Bo- 
tany-bay (meaning the said place in parts be- 
yond the eeas, called Botany-bay) awaits us 
on the other ; and in which said last-men- 
tioned libel is also contained according to 
the teoour and effect following 2 We look with 
concern and abhorrence on the bloody hue of 
the felony laws, and the frequent executions 
in England in this reign, under a nominal ad- 
ministration of justice (meaning that justice 
had not been truly administered in England 
during his said majesty's reign), since the 
time our eyes have been opened to the ex- 
pectation 01 salvation, pardon, expiation, and 
deliverance in this world through the divine 
nrovidence, justice, and mercy of God's holy 
law in favour of our cases, and annulling the 
rigour of our sentences, and in arrest of the 
perverted judgment pronounced upon us ; — 
in contempt of our said lord the king, in open 
violation of the laws of this kingdom, to the 
evil example of all others in tne like case 
offending, and against the peace of our said 
sovereign lord the king, his crown and dig- 
nity. And the said attorney-general of our 
said lord the king, for our said lord the king, 
further gives the Court here to understand 
and be informed, that the said George Gor- 
don, esq., commonly called lord George Gor- 
don, being such person as aforesaid, and again 
unlawfully, wickedly, maliciously, and sedi- 
tiously intending, devising, and contriving to 
stir up and excite tumults, discontents, insur- 
rections, and seditions amongst divers of his 
laid majesty's subjects, and to render divers 
laws and statutes of this realm then and still 
in force within the same, as also his said ma- 
jesty’s judges employed by his said majesty in 
the due administration and execution thereof, 
the objects of detestation, hatred, and con- 
tempt, by and amongst divers of his said ma- 
jesty’s subjects, to wit, on the said twenty- 
fiecond day of January, in the twenty- seventh 
year aforesaid, with force and arms, at Lon- 
don aforesaid, in the parish and ward afore- 
said, wickedly, maliciously, and seditiously 
printed and published, and caused and pro- 
cured to-be printed and published, a certain 
other false, wicked, malicious, scandalous, 
and seditious libel, intituled, ‘ The Prisoners 
1 Petition to the Right Honourable Lord 
‘ George Gordon,’ and also further intituled, 
‘ The Prisoners Petition to the Right Honour^ 
‘ able Lord George Gordon, to preserve their 
‘ Lives and Liberties, and prevent their Ba- 
* aahment to Botany-bay,' of and concerning 
his said majesty, and the laws and statutes 
now in force within this realm for the in- 
flicting of capital punishment in certain cases, 
ana of and concerning the administration and 
varnHion of justice within this realm by his 
said majesty’s judges authorized to administer 
and execute the same; in which said libel is 
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contained according to the tenour and effect 
following, that is to say, Hqw long, O Lord! 
shall these whited walls of council, who sit 
to judge the people after the law (meaning 
his said majesty's judges), command us 
(meaning such of the said prisoners by whom 
the said libel purported to have been written 
as were then under sentence of death) to be 
hanged contraty to the law? They (again 
meaning his said majesty's judges) tithe mint 
and rue, and all manner of herbs, by making 
long charges to the juries with a show of 
justice and religion, and afterwards pass over 
judgment and the love of God, by pronouncing 
the sentence of death upon us (again meaning 
upon such prisoners as last aforesaid), and 
shedding our innocent blood (meaning the 
blood of such prisoners as last aforesaid) for 
expiable trespasses, which do not require our 
cutting off from the people (meaning the in- 
fliction of capital punishment upon such pri- 
soners as last aforesaid). Surely then shall 
the blood of our lives (meaning the lives of 
such prisoners as last aforesaid) be required 
at their hands (meaning the hands of his said 
majesty's judges), life for life, banishment for 
banishment : whoso sheddeth man's blood by 
man shall his blood be shed ; for in the image 
of God made he man ; — in contempt of our 
said lord the king, in open violation of the 
laws of this kingdom, to the evil example of 
all others in like case offending, and against 
the peace of our said sovereign lord the king, 
his crown and dignity. And the said attor- 
ney-general of our said lord the king, for our 
said lord the king, further gives the Court 
here to understand and be informed, that the 
said George Gordon, esq , commonly called 
lord George Gordon, being such person as 
aforesaid, and again unlawfully, wickedly, 
maliciously, and seditiously intending, de- 
vising, ana contriving as last aforesaid, after- 
wards, to wit, on the twenty-second day of 
January, in the twenty-seventh year afore- 
said, with force and arms, at London afore- 
said, in the parish and ward aforesaid, wick- 
edly, maliciously, and seditiously printed and 
published, and caused and procured to l>f 
printed and published, a certain other false, 
wicked, malicious, scandalous, and seditious 
libel, intituled, * The Prisoners Petition to 
< the Right Honourable Lord George Gor- 
don;' and which said libel is also further 
intituled, * The Prisoners Petition to the 
f Right Honourable Lord George Gordon, to 
1 preserve their Lives and Liberties, and pro- 
( vent their Banishment to Botany-bay,’ of 
and concerning his said majesty, and the laws 
and statutes now in force within this realm 
for the inflicting of capital punishment in cer- 
tain cases, and of ana concerning the admi- 
nistration and execution of justice within this 
realm by his said majesty’s judges authorized 
to administer and execute the same ; in which 
said last-mentioned libel is contained accord- 
ing to the tenour and effect following, that is 
to say, we (meaning the supposed prisoners 
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by whom the said last- mentioned libel pur- 
ported to have been written) look with con- 
cern and abhorrence on the bloody hue of 
the felony iaws, and the frequent executions 
id England in this reign, under a nominal 
administration of justice (meaning that jus- 
tice was not truly administered in England 
during his majesty’s reign), since the time 
our eyes (meaning the eyes of such prisoners 
as last aforesaid) have been opened to the 
.expectation of salvation, pardon, expiation, 
and deliverance in this world, through the 
divine providence, justice, and mercy of God’s 
holy law in favour of our cases (meaning the 
cases of such prisoners as last aforesaid), an- 
nulling the rigour of our sentences (meaning 
the sentences passed upon such prisoners as 
last aforesaid), and in arrest of the perverted 
judgments pronounced upon us (meaning the 
judgments pronounced upon such prisoners 
as last aforesaid) ; — in contempt of our said 
; lord the king, in open violation of the laws 
of this kingdom, to the evil example of all 
others in like case offending, and against the 
peace of Our said sovereign lord the king, his 
crown and dignity : whereupon the said attor- 
ney-general of our said lord, who for our said 
present sovereign lord the king prosecutes in 
this behalf, prays the consideration of the 
Court here in the premises, and that due 
process of law may be awarded against him 
the said George Gordon in this behalf, to 
make him answer to our said present sove- 
reign lord the king touching and concerning 
the premises aforesaid, &c. 

Counsel for the Crown — Mr. Attorney Ge" 
peral [R. P. Arden, afterwards lord Alyan- 
ley]; Mr Solicitor General (Archibald Mac- 
donald, afterwards Lord Chief IJaron]; Mr 
Uearcroft, The hon. Thomas Erskine, Mr’ 
Baldwin, Mr. Law. 

Solicitors — Messrs. Chamberlayne and 
White. 

£The Information was opened by Mr. Law.'] 

Mr. Attorney General. May it please your 
lordship, and you gentlemen of the jury : 

This is an information against the noble 
lord, the defendant, for a libel of as mis- 
chievous and seditious a nature as any I can 
possibly conceive. 

If you have attended to this publication as 
it was opened by my learned friend, you ob- 
serve that it is supposed to be addressed to 
his lordship by the prisoners then confined 
in gaol, but that it never was so addressed by 
toy person but himself. The object of it is 
to infuse into the minds of those unhappy 
wretches whose lives or liberties were for- J 
feit to the laws of their country, that those\ 
who pronounced the sentences upon them j 
had no right to pronounce such sentences, ^ 
tod therefore calling upon them (instead of 
their calling upon him) to resist the execution 
of those laws that they had broken : and as 
for as he was able he dispersed them without 


doors when he was not able to disperse them 
within the doors of Newgate, to provoke his 
majesty's subjects to rise in defence of what 
he calls those injured subjects, and to oppose 
the execution of those laws to which their 
crimes have made them subject. 

I Gentlemen, the liberty of the press is what 
jwe hear much of, and I trust we all know it 
I is an invaluable privilege, which this country 
JI hope will ever enjoy ; but no country upon 
earth can subsist if any subject of that coun- 
try is permitted to attempt to infuse into the 
minds of its inhabitants an opinion, that the 
laws of that country are contrary to the laws 
of God, and that therefore they ought to be 
resisted. If there is any man in this coun- 
^ try who thinks so of its laws, in God’s name 
let him go somewhere else, let him go to that 
country where he can find more happy laws, 
and more liberal notions. He ougnt not to 
remain a subject of that country to the laws 
of which he thinks he ought not to submit, 
and to which he is determined, as far as 
in his power, to prevent every other man’s 
submission. 

j Gentlemen, I do not wish by any thing I 
£hall say to call for your verdict, without I 
shall establish the proofs I have to give upon 
a basis that nothing can shake ; but I cannot 
help reminding you of the horrid tendency 
which this publication bears upon the face of 
it. It is but seven years ago since the three 
great gaols of this kingdom were sapped to 
their foundation, and every prisoner set at 
liberty * 

Lord George Gordon. That has nothing 
to do with the present charge. 

* Mr. Attorney General. All I say is, that 
the history of that time would have taught 
any man (I mean not to apply it particulany) 
, to be extremely cautious of any kind of publi- 
cation which would, in any degree, lead to 
the repetition of the same outrages. This 
publication has for its object the very same 
attempt ; this gross libel carries upon the face 
of it tne language of holy writ ; and the scrip? 
i tures of God are made use Of to induce the 
people of this country to resist its laws. 

Gentlemen, I will pass over many of the 
expressions in which it is couched (for it 
must be read to you in the course of tne evi- 
dence), and you will have the information to 
\ compare with it afterwards if you should think 
fit. 

f The pamphlet, after having begun with 
\ quotations from scripture, states, that ‘ the 
'•* true record of the Almighty is falsified and 
r erased by the lawyers and judges, who sit 
‘ with their backs to the words of the living 

* God, and the fear of man before their faces, 
‘ till the streets of our city have ran down 

* with a stream of blood instead of riehteous- 

* ness, as it is at this day.* — * How long, 0 

* See some account of these transactions 
in the trial of this same lord George Gordon^ 
for liigh treason, ante yol. xxi, p, 504, 
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leri! -shaH these whited walls of council, His lordship being refused admittance, 

‘ iho nt to judge the people after the law, some time after came his lordship’s own foot- 
4 command us to be hanged contrary to the man, with three of these pamphlets^ addressed 
4 law? They tithe mint and rue, and all to Mr. Pitt, on the felons side of Newgate, 

4 manner ot herbs, by making long charges with lord George Gordon’s compliments. 

4 to the juries with a show of justice and reli- The footman told Mr. Pitt that he came from 
4 eion, and afterwards pass over judgment and lord George Gordon, and he left three of the 
4 the love of God, by pronouncing the sen- pamphlets; one directed to him ; another to 
4 lence of death upon us, and shedding our in- Mr. Villette, the ordinary of Newgate ; and a 
4 accent blood for expiable trespasses, which third to another Mr. Pitt, the turnkey on the 
4 do not require our cutting off from the debtors side. \ 

4 people. Surely then shall the blood of our One of these pamphlets was very properly !> 
4 lives be required at their hands, life for life, put into the hands ot the sheriffs, who nave ( 

4 banishment for banishment : whoso shed- the immediate custody of the gaol : they very , 
‘ deth man’s blood by man shall his blood be properly thought it their duty to lay it before \ 
4 shed; for in the image of God made he man. the person who has now the honour to ad- 
4 There is now but a step between us and dress you ; and I thought it my duty, upon j 
4 eternity ; it behoves us therefore to be in- hearing of such an attempt (and indeed I 
44 stant in speaking the truth, and to demand should not have been worthy to wear the 
4 speedy justice : the hangman and the scaf- j gown I do if 1 had hesitated a moment upon 
4 folding of the tie w drop is already prepared its being communicated to me), to bring the 
4 for our executions on one hand, and governor noble lord before the first court of criminal 
4 Phillip and military tyranny at Botany-bay jurisdiction in this country; and in that 

* awaits us on the other. We are accounted Court, before a jury, to answer for so sedi- 
4 as sheep for the slaughter, as men of death tious an attempt. 

4 in the eye of the law of England, copied Lord George Gordon, after being disap- 

* from the laws of Draco, written in blood.’ pointed in his attempt upon the persons im- 

Now, gentlemen, the object of this is clearly mediately employed in the custody of New- 
to persuade every man in this country that gate, sent two persons to the door of New- 
our laws are unjust, and that the legislature gate, with an intent, if they could, to have 
have usurped a power which does not belong found entrance into the gaol, which I believe 
to them, of inflicting the punishment of they were not able to effect. Not being 
death, or even banishment, for the crimes for able to get admittance into the gaol, they dis- 
which the convicts were then confined in their persed these pamphlets about the streets be- 
respective prisons. fore the gaol of Newgate to every person that 

I need not comment before gentlemen of came by, or that was likely to have access into 
your description upon the tendency of such a j the gaol. 

publication. If there are any men so weak 5 Mr. Pitt waited upon lord George Gordon, 
as to be affected by arguments like these with His lordship avowed nis having sent the three 
respect to the power of taking away life, ex t pamphlets to Newgate by his footman. In- 
cept in cases where life has been taken away, deed, when he went to his lordship’s house, 
let them only consider, that the reason why < he was let in by the same footman that 
executions are more frequent in England than , brought them to him. 
elsewhere is, because the laws are milder.; Mr. Pitt went to his lordship, to ask him 
We know nothing of tortures ; God forbid we who those persons were that had dispersed 
ever should practise them : and no man can the pamphlets before the gaol, and to remon- 
be convicted in this country of an offence but strate with him upon his conduct with respect 
in cases where the guilt must be so apparent to the prisoners. His lordship told him the 
that it is hardly possible to suppose a convic- names of the persons whom he had so em- 
non where innocence can exist. ployed ; and, in short, did then that which 

After having written this pamphlet ad- God forbid he should do now, and I hope he 
dressed to himself, and not by the prisoners will not now attempt it ; he justified what he 
addressed to him, the noble lord in the months had done, and insisted he had a right to make 
of January and February paid very frequent this address to the prisoners, which he is now 
visits to Newgate; a place I should nave called upon to answer for. 
thought his lordship would have abstained Gentlemen, I have stated to you, that no 
from ever visiting. In those visits he had man in this country can be convicted by any 
frequent conversations with Mr. Pitt the other means than by evidence immediately 
turnkey, and repeatedly requested to be ad- applying to the crime be is charged with. I 
Blitted to the cells, to talk with the prisoners snail produce the evidence I have stated re- 
adout the sentences under which they respec- specting these different conversations. I 
lively laboured, stating to him, that it was snail then prove- his lordship’s acknowledg- 
extremely unjust that they should have re- ment Indeed, these several addresses to the 
coved those sentences, and wishing, if Mr. turnkeys are in his own hand-writing. When 
Pitt would have permitted him to have gone I have done that, I know not whetner there 
iqIo the gaol, to have conversed with the pri- will be any necessity for me to address you 
soners upon that subject. Mr. Pitt knew his any more upon this information; most pro* 
duty too well to permit that, bably not, 
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If there is a man who can entertain the 
ideas that this noble lord would have you 
suppose he does, I am sure he is not a fit sub- 
ject for this kingdom ; I believe for no other 
upon the face of the earth : for it would be 
impossible that government should subsist, if 
■ such notions were admitted to be disseminated 
among the people. 

God be thanked ! this libel did not attain 
its end, and I hope and trust there will be al- 
ways vigour enough in the government of this 
country to resist any such attempts, aud to 
keep that peace upon which depends our 
{prosperity, and which if we keep among our- 
aelves I believe we may long be a happy and 
a flourishing people. 

Evidence for the Crown. 

John Pitt sworn. — Examined by Mr. Solicitor 
General. 

Were you employed in the gaol of Newgate 
at any time in December last Y— Yes. 

In what capacity As turnkey to Mr. 
Akerman. 

Did you about that time receive any pamph- 
lets respecting the prisoners in gaol ? — Yes; 
but I cannot say the day of the month when I 
received them. I received three pamphlets 
from lord George Gordon’s servant. 

Did you receive them in the month of De- 
cember ? — I cannot say that it was in the 
month of December. 

Did you know lord George Gordon ?— I did. 

Lord George Gordon . He has known me 
many years. 

Pitt. No, I have not known you a twelve- 
month ; it was in the latter end of the year 
1766 : lord George Gordon came into the tap- 
room ; it was before the tap was taken away. 

Is that a part of the prison ? — Yes. 

How often had his lordship come to you 
before the receipt of those pamphlets you 
spoke of? — I dare say he had been there half 
a dozen times. 

What was the object of those visits ? — He 
used to come in and say 4 Don’t you think 
4 it is cruel that so much blood should be spilt ? 
4 Don’t you think it is very hard so many 
4 should suffer ?’ I said I could not help it, nor 
he neither I believed. He said 4 No man 
4 ought to suffer death without he spilt 
4 blood.’ 

You said you received three pamphlets 
from lord George Gordon’s servant : did you 
receive any more at any other time ?— On the 
4th of January, when we were moving the 
prisoners for tnal, I met a woman in the pas- 
sage with some pamphlets. I asked her 
where she got them ; she said I might get 
enough at tne door. There was an old man 
there : he told me he had those pamphlets to 
deliver from lord George Gordon. I asked 
him to give them to me. 

Did you afterwards receive any pamphlets 
yourself ?— Yes ; from lord George Gordon, 
at his own house. 


Were any of these pamphlets sent to any 
persons in Newgate? — Yes; lord George 
Gordon sent three : one directed to me; one 
to my brother Thomas, on the debtors side ; 
Bud one to Mr. Viliette, the ordinary of New- 
gate. 

Is that the pamphlet (handing it to the wit- 
ness) which was directed to you? — It is; I 
wrote my name at the top of it. 

Do you know the hand- writing of the di- 
rection? — Yes. 

Whose hand-writing is it ? — Lord George 
Gordon’s. 

Have you seen his lordship write ?— I have. 
One of the pamphlets is directed to Mr. Aker- 
man ; I saw lord George Gordon write that 
in his own parlour. His lordship often wanted 
to go in to the condemned convicts : I told 
him I could not let him in without an order 
from Mr. Akerman or the sheriffs. He fre- 
quently asked me how he was to apply to get 
admittance into the gaol : I told him he must 
apply to the sheriffs, or to Mr. Akerman. 

Did you at any time go to lord George 
Gordon’s house ? — Y es, I did, oil Friday Jhe 
26th of January. 

Relate what passed then. — I knocked at 
the door ; the footman that brought the three 
pamphlets came down and opened the door. 
I asked if Ills lordship was at home : he said 
he was. I said give my compliments to his 
lordship, tell him my name is Pitt, and that I 
come from Newgate ; that I should be glad 
to speak with him. His lordship sent for me 
up stairs. I told him there was a sad piece 
of work about these pamphlets: he said, 
4 Don’t you mind it ; I am ready for them, 
4 ■ let them begin as soon as they will/ I sat 
down, and had a glass of rum and water. I 
looked behind me ; .there I saw* a pile of 
these pamphlets. I said there are some of 
them here : he said ‘ Yes ; has Mr. Aker- 
4 man had one ?’ I said I cannot say that he 
has. He said * Will you be so kind as to 
4 take him one ?’ I said I will ; will you write 
your compliments upon the back of it ? His 
lordship then wrote his compliments to 
Mr. Akerman on the back of one of the 
pamphlets, and gave it me: he gave me one 
or two more. 

Did you ask his lordship any questions re- 
specting the two persons you mentioned, as 
dispersing these pamphlets ? — I asked him 
where they lived, and then he wrote down 
their directions 

Look at that paper ? — This is the direction ; 
I saw lord George Gordon write it. 

The following exhibits were read by the 
Associate : 

4 Lord George Gordon’s compliments to 
4 Mr. Akerman, January 26, 1787/ written 
upon one of the pamphlets. 

The Address of the persons who delivered the 
Pamphlets. 

4 Mr. Mowatt, at the hat-maker’s, Long's- 
4 court, St. Martin’s. 
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* Mr. De Fleury and Miss De Fleury, at 
* Mr.Tashmaker’s/ 


John Pitt. — Cross-examined by Lord George 
Gordon. 

I desire you to tell me whether any conver- 
sation I ever had with you was to stir up the 
prisoners to any violence of conduct, or whe- 
ther it was not after I had told you and your 
brother that I thought that the felony laws 
were too sanguine, and also that they had 
not had their effect by deterring people from 
committing thefts in all parts of the kingdom, 
and that you said also that you was tired with 
seeing of bloodshed ? — I never said any such 
word. If I must tell the truth I was always 
glad to get away from you ; I often made U9e 
of many feints; I would not hold you in 
discourse. 

You said I said let them go on. Do you 
think I meant the prisoners or the king’s 
savants to go on ? — I can’t tell who you 
meant 


You say I made use of those words ? — Yes. 

Whether you were not sent for by govern- 
ment about these pamphlets ?— No. 

Did not somebody come to you on the 
part of government to inquire about it? — Yes. 

And then you came and told me there 
was a deal of inquiries about this pamphlet ? 
—Yes. 


And then I said let them go on, I am ready 
/or them ?— Yes. 


It did not relate to the prisoners you see ? — 
I can't tell what it related to. 


[The libel read as follows.] 

The Prisoners Petition to the Right Hon. 
Lord George Gordon, to preserve their 
Lives and Liberties, and prevent their 
banishment to Botany-bay. London: 
Printed by Thomas Wilkins, No. 23 
Aldermanbury, 1786. 


My lord; we the prisoners whosg names 
ire under-written, galled with fetters of iron, 
and appointed to death in England, or con- 
demned to perpetual exile and arbitrary 
government in a barbarous country abroad, 
where the remainder of our lives is deter- 
mined to be made bitter with hard bondage, 
most earnestly intreat your lordship to hear 
our sighs and groans, and to let the distresses 
of your fellow-creatures, whose afflictions 
have found no profit, help, alleviation, or 
benefit of the clergy, penetrate to your com- 
passion, and inclme your heart, and direct 
your will to preserve us, if you have the 
power, from the dread execution of the doom 
Md sentence pronounced on our trespasses. 

We are not so shameless of face, or har- 
dened. as to say that we are righteous, and 
have done no sin ; for verily we nave sinned, 
** have been guilty, we have deceived, we 
have spoken falsely, we have way-laid the 
unwary in his footpath, we have arrested the 
•wwr on the highway, we have robbed, 
have committed iniquity and wickedness, 


A. D. 1787. [190 

we have infested the streets of the city, we 
have done violence, we have caused the terror 
by night, we have occasioned distress by day, 
we have erred and set bad examples, we have 
led a rising generation astray, we have been 
| suffered to grow up as a plague to the people, 

| for their sins, as a pest m their play-houses, 
in their churches, in their courts of justice, 
and at their executions ; our young ones also 
swarm and nestle in their avenues; even the 
king’s companies are dishonoured by thieves 
and plunderers : we have departed from the 
commandments of God, and refused to keep 
his laws. — Blessed art thou, O Lord our Goa, 
King of the Universe, that thou bestowest 
graciousness, confession, and repentance to 
sinners ! 

We are neither so ignorant or so presump- 
tuous as* to imagine to escape the just judg- 
ments of God m this world, for our public 
wrongs and offences against our neighbours, by 
a mere confession of our faults with penitence 
and contrition ; for in our present humilia- 
tion and mourning before him, for our tres- 

E asses of thievery, the thoughts of our rent 
earts are not proudly set against the law- 
giver, to require one jot or one tittle of miti- 
gation of our own deserved punishment from 
our rulers, or to change or alter the decree of 
his appointed law. Tne law of the Lord is 
perfect, converting the soul ; the judgments 
of the Lord are true and righteous altogether. 
With righteousness shall he judge the world, 
and the people with equity. Till heaven and 
earth pass, one jot or one tittle shall in no 
wise pass from the law, till all be fulfilled. 
Kings shall not add thereto nor diminish 
from it. For the Lord is our God, the Lord 
is our judge, the Lord is our lawgiver : may his 
will be done on earth as it is m heaven, and 
his kingdom come quickly in our days ! 

But we have reason to cry aloud from our 
dungeons and prison-ships, in defence of our 
lives and liberties, in this advanced period of 
the world (when many kingdoms and com- 
mon-wealths affect holiness unto the Lord, 
and profess to take hold out of all languages 
of the nations, even to take hold of the skirt 
of him that is a jew, saying, We will eo with 
you, for we have heard that God is with you), 
that the just punishment ordained by God 
for our trespasses of thievery, is profanely 
altered by men like ourselves, that his ade- 
quate judgment of our offences, mingled with 
mercy, is not executed upon us in righteous- 
ness ; that the everlasting law of his statutes * 
is changed and perverted to our destruction, i 
and the true record of the Almighty, is falsi- 
fied and erased by the lawyers and judges 
(who sit with their backs to the words of the 
living God, and the fear of man before their 
faces) till the streets of our city have run 
down with a stream of blood, instead of 
righteousness, as it is at this day ; just as if 
the kingdoms and common-wealths at this 
advanced era, were still aliens from the com- 
mon-wealth of Israel, and strangers from the 
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covenants of promise,* having no hope, and 
without God in the world. How long, O 
Lord \ shall these whited walls of council, 
who sit to judge the people after the law, 
command us to be handed, contrary to the 
law ? They tithe mint and rue and all manner 
of herbs, by making long charges to the 
juries, with a show of justice and religion, 
and afterwards pass over judgment and the 
love of God,* by pronouncing the sentence of 
death upon us, and shedding our innocent 
blood for expiable trespasses which do not 
require our cutting off from the people. 
Surely then shall the blood of our lives be 
required at their hands, life for life, banish- 
ment for banishment. Whoso sheddeth 
man’s blood, by man shall his blood be shed; 
for in the image of God made he man. 

There is now but a step between us and 
eternity, it behoves us therefore to be instant 
in speaking the truth, and to demand speedy 
justice : the hangman and the scaffolding of 
the new drop is already prepared for our 
executions on one hand, ana governor Philip, 
and military tyranny at Botany-bay, awaits 
us on the other ; we are accounted as sheep 
for the slaughter, as men of death in the eye 
of the law of England, copied from the laws 
of Draco, written m blood, the Athenian laws, 
the Heathen laws, the Roman Jaws, the Goths 
laws, the laws of bloody king Henry the 1st, 
since whose reign the stealing above the 
value of twelve-pence (which sum was the 
1 standard in the time of king Athelstan, eight 
hundred years ago) is at common law regu- 
larly death. Which, considering the great 
1 intermediate alteration in the price er deno- 
mination of money, is undoubtedly a very 
barbarous constitution ; and made the humane 
Sir Henry Spelman (above a century since, 
when money was at twice its present rate) 
complain, that while every thing else was 
' risen jn its nominal value, and become dearer, 
the life of man had continually grown cheaper. 
Prom such horrid and blasphemous prece- 
dents of heathen legislators, as well as from 
1 the unreasonableness and inefficacy of the 
practice, many learned and pious men in 
Europe, like sir Henry Spelman, have ques- 
tioned the propriety ana lawfulness of in- 
flicting capital punishment for theft The 
system of satisfactions proposed by sir Thomas 
More, and the marquis ae Beccaria, at the 
distance of more than two centuries, were 
much nearer an obedience to the infallible 
law of God, than the sanguinary statutes of 
any of the Christian kingdoms are at this 
day. The pride and stubbornness of the 
hearts of the kings, their ecclesiastics, and 
sycophants, have continually despised the 
lawgiver, and blasphemed with Pharaoh, 
saying, Who is the Lrtrd, that we should obey 
his voice to let Israel go? We know not the 
Lord; neither will we let Israel go. Thus 
notwithstanding all the remonstrances, suf- 
ferings, and protestations of honest and good 
men for many ages past, and the false pre- 


tences of benevolence and justice among the 
ecclesiastics and kings, the punishment of 
theft still continues, throughout the greatest 
part of Europe, to be capital'. PunendorfF 
also, and sir Matthew llale, two arrogant 
lawyers, both presumed to sport the saine 
heathen opinion, puffed up with human 
learning and the wisdom of man, that it 
might De lawful on all' occasions to refer to 
the decision of earthly legislators to judge 
(instead of God) when enmes required the 
Sanguinary punishment of dividing the soul 
from the body. These are they who have 
devoured Jacoo, their sins are as scarlet; the 
people’s blood have they shed like water, 
they have defiled the royal law of liberty by 
their forcible entries with heathen institutes. 
Wherefore should they longer say. Where is 
our God? Let him be known among the 
heathen in' our sight by the revenging of the 
blood of his servants which is shed. Let 
the sighing of the prisoner come before thee, 
O Lord ! according to the greatness of thy 
power preserve thou those that are appointed 
to die ! 

We look with concern, and abhorrence o* 
th6 bloody hue of the felony laws, and the 
frequent executions in England, in this reign,- 
under a nominal administration of justice, 
since the time our eyes have been opened to 
the expectation of salvation, pardon, expiation, 
and deliverance in this world, through the 
divine providence, justice, and mercy of God'S 
holy law, in favour of our cases, annulling the 
rigour of our sentences, and in arrest ot the 
pervertediudgments pronounced upon us. It 
would be blasphemy to compare the laws of 
the nations with the laws of God, or to set up 
the rebellious judgments of men against the 
decree of the Almighty. The Loqi as a God 
of judgment, blessed are all they that wait for 
him. Save us, O Lord our God ! and send 
enlargement, that we may give praise unto 
thy holy name, and be made stedfast in thy 
commandments and perfect in thy law : 6 
hide not thyself from us in times like these, 
but cause us to return unto thee, O our King ! 
and we shall return; renew the days as of 
old, when thou broughtest thy people out of 
the land of Egypt, out of the house of bondage, 
and talkest with them from heaven, and 
gavedst them true statutes and judgments, in 
which all the nations of the earth shall be 
blessed : restore thy righteous judges as at 
the first, apd thy wise counsellors as at the 
beginning ! 

We shall not be contradicted in- asserting, 
that plunderers and thieves of all ranks, 
denominations, and ages, have been increased, 
instead of diminished, by substituting heathen 
cruelties, in England, in place of the merciful 
punishment of God’s appointment ; even as 
the plagues weye multiplied and came up into 
tlie courts and chambers of Pharaoh and his 
counsellors, who were hardened to destruc- 
tion. Nor have these sinful commutations 
of liis judgments and statutes, thes* pro- 
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sumptuous perversions of the sure ways of 
the Almighty, who secth the end of all mat- 
ten at their first beginning, nor these mis- 
chiefs framed by laws, availed England in 
our days. God is just in all the rebellions, 
plots, tumults, discontents, conniption, revolt 
of colonies, fires, dearness of provisions, 
Actions, loss of trade, grievous taxes, felo- 
nies, murders, perjuries, evil counsellors 
about the throne, end a general diminishing, 
that are come upon the nation ; for he hath 
dealt truly and we have done wickedly ; our 
king, our princes, our judges, our lawyers, our 
parliament, and our people, in despising the 
counsel of the God in heaven above and upon 
earth beneath, and trusting in the counsel of 
maiL whose breath is in his nostrils. Cease 
ye from man, for wherein is he to be ac- 
counted of? What is he, What is his life? 
What is his piety ? What is his righteousness ? 
What is his help? What is nis strength, 
What is his power ? What is his law? Be- 
hold the mighty men are as nothing before 
God, and the most famous kings as if they 
we not : and the wise men as if they had 
do knowledge : and the intelligent as though 
void of understanding : for the greater part of 
their actions are emptiness, and the Jays of 
their lives but vanity in his presence : the 
nations also are reputed as nothing before 
him, and the isles as a very little thing. 

If any atheists, infidels, or idolaters, should 
say that by abolishing all the heathen cruel- 
ties and practices remaining in the European 
laws, at this moment, and returning in faith 
to the good old paths, the healing ways of the 
most high God, that in the present ill-edu- 
cated and disobedient generations throughout 
the kingdoms, the difficulties and perplexities 
of tbeicrespective governors would increase, 
and that the distresses and terrors of society 
would be enlarged— We beg leave to answer 
by reminding them, that in a former rebellion 
(when the people forgot God their Saviour, 
which had done great things in Egypt, 
and believed not his word, but murmured 
agtinst the law and altered it, that he lifted 
up his hand against them also, to overthrow 
them, to incorporate them with strange na- 
tions their natural enemies, and to scatter 
them in their lands, because they had joined 
themselves to Baal-Perazin, the god of divi- 
aons and dissipation, and did eat the sacri- 
fices of the dead, and shed innocent blood 
till the land was polluted with blood, and 
provoked him to anger with their innovations 
tod inventions, till plagues broke in upon 
them) ; that even then, when Phinehas stood 
up, like a new chief justice, in the midst of 
their calamities, an<T executed judgment with 
righteousness, all their plagues were stayed 
immediately. In returning and confidence 
they were saved. At other times too of 
famine, sore sicknesses, earthquakes, sedi- 
privy conspiracy, assassins, and all 
troubles, God has delivered the lovers of hi9 
hmfiDta death, prisons, captivity, and banish- 
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ment, and redeemed them in wars from the 
power of the sword. Yea, he has even ex- 
tended the covenant of his mercy and peace 
in this world, and accounted everlasting 
righteousness to well-disposed individuals 
and their families who like the harlot Rahab, 
have showed kindness to his people who lift 
up and rejoice in his laws in the midst of the 
nations. The secret of the Lord is continu- 
ally with them that fear him even in our 
days, as it was in the beginning, is now and 
ever will be, there shall no evil befall them, 
neither shall any plague come nigh their 
dwellings, for he shall give his angels charge 
over them, to keep them in all their ways. 
He will be with them in trouble, he will de- 
liver them, and honour them, his truth shall 
be their shield and buckler, they shall not be 
afraid for the terror by night, nor for the pes- 
tilence that walketh in darkness, nor for the 
destruction that wasteth at noon-day ; thou- 
sands shall fall at their side, and ten thou- 
sands at their right hand, but it shall not 
come nigh them, only with their eyes shall 
they behold and see the reward of the wicked, 
the perverters of his judgments. — Except the 
Lord keep the kings, the governments, the 
judges, the cities, tne courts, and the cham- 
bers, the watchman waketh but in vain. 

If we had committed capital crimes and 
were to be judged and executed according to 
God's law, our souls would then be justly cut 
off from the face of the earth, from the bosom 
of Abraham, and from the presence and par- 
don of God to all eternity ; souls should not 
in that case answer for our soul*; but let not ' 
our blood fall to the earth before the face of 
the Lord for the pardonable trespasses of / 
thievery, for winch the Saviour does not re- 
quire our blood. O sovereign God ! who \ 
sittest on the throne of compassion, grant us j 
the remission of our iniquities, causing them 
to pass away in their order. May our neigh- 
bours iudge not our lives*to the cutting off 
or to banishment, contrary to the law, lest 
the just One judge their souls to the cutting 
off, or to exile, agreeable to the promise ; but 
let them forgive us our trespasses of the law, 
in love, fulfilling the law of trespass, as we 
shall forgive them their unlawful trespasses 
against our lives and liberties, in the day of 
our restitution and atonement in righteous- 
ness before the Lord, and in mutual forgive- 
ness and reconciliation as brethren. Be wise 
now therefore, O ye kings ; be instructed, ye 
judges of the earth. A true law hath the 
Almighty given to his people, by the hand of 
Moses his servant, the faithful m his house. 
The Almighty will never change or alter his 
law. May he give grace ana truth to oiir 
rulers, judges, and lawyers, to fulfil it towards 
us in righteousness, and not to destroy it, 
otherwise they shall in no case enter into 
the kingdom of heaven. May the kings of 
the nations speedily become as patterns of 
faith, life, and manners to their subjects, 
righteous before God, walking in all the cook 
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mandments and ordinances of the Lord 
blameless; may they take heed to themselves 
that their hearts be not beguiled, and they 
turn aside and serve other gods, and bow 
down unto them, and the anger of the Lord 
be kindled against them, and they perish 
quickly. May they love the Lord our God 
with all their hearts, with all their souls, and 
with all their might, and diligently teach his 
statutes and judgments unto their children, 
and remember all the commandments of the 
Lord, and do them. May they consider it in 
their hearts that the Lord he is the God and 
there is none beside him, and that he that 
speaketh evil of his brother, and judgeth his 
brother, speaketh evil of the law, and judgeth 
the law : but if thou judge the law, thou art 
not a doer of the law, but a judge. There is 
one lawgiver who is able to save and to 
destroy; who art thou that judgest another? 

We again intreat your lordsSp to become 
our good intercessor with the king and the 
rulers, and to exert your strongest endeavours 
to save our lives and liberties, and to prevent 
our banishment to Botany-bay. 

So shall your petitioners ever pray for your 
lordship, &c. &c. &c. 

Mr. Richard Akerman sworn. — Examined by 
Mr. Bearcroft. 

I believe about the time of the publication 
of this pamphlet that has been given in evi- 
dence, it was a general talk that there was a 
design to transport persons under sentence to 
Botany-bay ? — There was. 

Mr. Joseph Roberts sworn. — Examined by 
Mr. Bearcroft. 

Mr. Roberts, have you examined these co- 
pies with the original records at the proper 
office ? — I have. 

Are they true copies? — They are. 

Mr. Bearcroft . These are office copies of 
the records of the conviction of several per- 
sons who were confined in Newgate and in 
the New Gaol. We produce them to support 
the allegation in the information, that at the 
time of the publishing this libel there were 
divers persons confined in divers gaols in this 
kingdom under sentence of death or trans- 
portation. 

They were read by the Associate, and were, 

An office copy of the record of the convic- 
tion of James Watts and Francis Hardy, for a 
highway robbery in the county of Middlesex, 
wno both received sentence or death ; 

An office cony of the record of tire convic- 
tion of Hugh Macdonald, for shop-lifting in 
the county of Middlesex, who received sen- 
tence of death ; 

An office copy of the record of the convic- 
tion of Charles King and Thomas Thompson, 
for a burglary in the city of London, who re- 
ceived sentence of death ; 

An office copy of the record of the convic- 
tion of John Christmas, for felony in the 
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county of Surry, who received sentence of 
transportation for seven years ; 

An office copy of the record of the convic- 
tion of William Yardiey, for felony in the 
county of Surrey, who received sentence of 
transportation for seven years. 

To Mr. Richard Akerman. Was James 
Watts in your custody under that sentence ? — 
He was : he was convicted in the December 
session. 

Was Francis Hardy likewise in your cus- 
tody? — He was. 

W as Hugh Macdonald in your custody ?— 
He was. 

Were Charles King and Thomas Thompson 
in your custody ? — Yes. 

Mr. Richard Akerman . — Cross-examined by 
Lord George Gordon . 

Had I the smallest connexion with those 
prisoners that they have asked you about ?— 
Not that I know of. 

Had I any connexion in sending the peti- 
tions to any particular prisoners ? or did I di- 
rect them to you, to the two turnkeys, and 
Mr. Villette, the ordinary of Newgate? — I 
got one of them ; I read it, and desired they 
would not deliver any. 

Did you understand that I had the smallest 
connexion with the prisoners? — I never heard 
that you had. I heard you had been at the 
debtors side, and had seen a debtor in the 
lodge, but not to go into the prison. 

How long was that before this time ? — A 
great while before. 

Mr. Hall sworn.— Examined by Mr. Er shine. 

You are the keeper of the New Gaol?— 
Yes. 

Had you John Christmas in your custody) 
— I had. 

Had^ou William Yardiey in your custody? 

Mr. Hall. — Cross-examined by Lord George 
Gordon. 

Do you know me by sight? — I do not know 
the gentleman. 

You are the keeper of the New Gaol, are 
you? — Yes. 

Did lord George Gordon ever send any pe- 
titions to you ?— No. 

Did he send any to any of your prisoners ? 
— Not that I know of. 

Had he ever any connexion or intercourse 
with either of the persons whose names you 
have repeated now ? — Not that I know of. 
Were there any papers delivered at your 
aol to stir up your prisoners to sedition ? — I 
eard there were papers delivered at New- 
gate, but I did not hear of any being delivered 
at my prison. 

The end of the evidence for the Crown . 

Lord George Gordo*. 

Gentlemen of the jury ; — The reason of nay 
having turned my mind particularly to the 
laws of theft in tliis country, particularly 
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with respect to their being various from God's 
laws, and the consequence of their being put 
into execution, was on this wise : I had a 
theft committed by one of my own servants ; 
and when he was detected in it, and was 

E to be discharged for it, he declared 
If actuated by the devil, or some evil 
spirit, and that he could not help himself in 
what he did ; and he begged I would not dis- 
charge him, and make ms crime notorious, 
but tnat I would excuse him for it. The mat- 
ter was not great ; it was only about eighteen 
pence in four and sixpence : he was sent to 
buy a thing, he charged four shillings and 
sixpence, and I think he only gave three 
shillings for it ; the person he bought it of 
told me : he came afterwards, and asked me 
how I liked the article, because he thought it 
was very cheap ; k was a fowl. Having oc- 
casion always to observe the same rule in my 
private family by the law of God as 1 do in 
my public conduct, some people told him in 
my house he would be hanged, if my lord 
chose it; this frightened him very much, and 
to turn him away with a character of that 
kind I did not choose to do it. 

I looked into the law of God, and found it 
required no man's blood to be taken away ; 
ana there are many other countries besides 
this where no man's blood is shed for the 
trespass of thievery. Having considered this, 
and the number of persons whose blood is 
shed in this country, and that it did not deter? 
others from thievery, and that the judges are j 
obliged to send them into a foreign country, 
and not to execute their own law upon them, 
(for the law is death, if it is above a shilling)] 
therefore they have drawn up those laws to \ 
send them to Botany Bay, where a military 
government is established for them, as is set 
forth in this paper ; there is neither judge, 
jury, nor counsel allowed to the prisoners, 
whatever offences they may commit, at Bo- 
tany-bay. 

Having turned these things in my mind, 
and having heard how much the hearts of the 
judges were melted and softened by pro- 
nouncing the sentence of death by the impo- 
sition of human laws, contrary to God's law, 
and those laws, though there is much human 
wisdom in them, having not any effect, I 
chose to communicate my sentiments before 
1 did it to the public or the prisoners them- 
selves. I went to lord Mansfield, but could 
gain no admittance. I went next to judge 
Gould ; mentioned my business ; he desired 
me to stay breakfast with him, and converse 
more fiilly with him ; and there were tears in 
bis eyes when I was talking about it : and he 
desred me to put my sentiments upon 
paper in a proper way, that they might 
be known, and that they might come before 
the legislature and the government of the 
country ; because, as the taws now stand, the 
judges are shut up to pronounce according to 
theletter of the law. 

Having heard judge Gould say that! I also 
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went to the recorder. This was about the 
middle of December. The recorder said also 
he wished the legislature would take up tins 
business, and alter the laws, and that the 
gaols all over the kingdom were crowded ; 
and judge Gould said it had no effect at all, 
for some man had been hanged in Holbora 
(W alker I think it was), and a gold watch was 
picked out of a gentleman's pocket whilst 
sentence was executing. He said, they were 
contrary to the law of God, but agreeable to 
the law of the land ; and the judges are , 
bound to pronounce according to the evidence • 
brought of a prisoner’s having committed/ 
those crimes. 

From this I went to sheriff Le Mesurier tp 
ask for permission to speak to some of the 
most prudent persons who were under sen- 
tence of death for small thefts, thought to 
be objects of mercy, or thought to be induded 
in being transported to Botany-bay. Mr. Le 
Mesurier did not know me; I only simply 
went into the sheriffs office. First I went to 
Newgate, to ask if they would allow me to 
see any of the prisoners: they said no, not 
without an order from the sheriffs. I went 
to sheriff Le Mesurier; he said he would 
make out an order for my admission: 
he, while he was making out the order 
said, What is your name? I told him : 
then he stopped all of a sudden. He said 
‘You have some reason for going there?' 

I told him I had, that I had been with judge 
Gould and the recorder upon the subject, 
and my heart wa9 full of it, and the heart of 
every man ought to be full of it, to see the 
lives of fellow creatures taken away, contrary 
to the law of God. He said. ‘ Pooh, pooh, I 
‘ shall not attend to it at all.' Having made 
use of these words, I took him up in a solemn 
language; I addressed myself to liim in such 
a manner that 1 made him beg my pardon 
three times before his own clerks in the office, 
not by any threats of beating, or the like, but 
by language applied to his heart. Finding I 
could get no access to speak to any of the 
particular prisoners, I spolce to Mr. Pitt and 
Mr. Villctte, the ordinary of Newgate, and he 
agreed with me that the laws of God were 
exactly as I said, but he thought it was not 
his duty to tell the people when they were 
dying, that the laws of God were contrary to 
the laws they were going to be executed upon. 

I told him he did not do his duty to God if he 
did not After this I went home to my own 
bouse, and put some of my sentiments upon 
paper. You will observe that there is no 
proof brought of my having written it at all. 
They say I have written it and published it, 
&c. ; they have proved the publication of it 
in a manner. 

The information says, it was written mali- 
ciously, scandalously, and with such views 
which were not in my heart at all. I have 
told my lord, and the jury, the motives that 
were in my heart; and you see, that so far 
from my ideas, as the attorney-general has 
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•wickedly insinuated, having tended to subvert 
order in the country, he himself, and his 
associates, and the government, and the par- 
liament, have drawn up a bill to alter the law 
in this case as much as I could wish it to be 
altered ; it is from death to milder punish- 
ment. 

So far from any man having committed any 
crime in supporting the law of God in pre- 
ference to the law of man upon all occasions, 
that in last Saturday night’s Gazette the king 
states in his proclamation that the strict 
observation of God's law is absolutely neces- 
sary for his subjects of all ranks to bring a 
blessing upon his people and government. I 
could have brought in evidence, that the king, 
in his own proclamation, has said no more 
than I have said in this. I wish God’s laws 
to be established in this country as I do all 
over the world, that people’s hearts may be 
glad. I do wish God to be not only over this 
country but over the whole world, and it is 
time God’s law should be over the whole 
world. 

Gentlemen, the attorney -general said it was 
with a seditious view, and that the visits to 
the prisoners were at the time of the publica- 
tion of the pamphlets. The visits to the pri- 
soners were at the time I have mentioned, 
and not at the time of the publication of the 
pamphlets ; and that such pamphlets as were 
upon the subject of the prisoners were not 
sent in to the prisoners to stir them up, or 
sent to thern during the execution, when the 
parson would be obliged to eat up all he said, 
or to lye before the people. That would have 
been tne time to stir them up ; but I did no 
such thing, I sent them to Mr. Pitt and his 
brother, and when Mr. Pitt came to my house 
for some, he said, why did not your lordship 
send one to Mr. Akerman, he is a good sort 
of a man, and he will think it very odd. I 
declare to God these are the words, he will 
think it very odd you should send us the 
pamphlets, and not send one to him, who is 
the keeper of the gaol ; which I did. 

You see they do not prove the smallest 
connexion between me and those prisoners ; 
whatever their sentences were, whether death 
or banishment, I don't know which, though 
they state in their information that I published 
and wrote it, and stirred them up in several 
gaols. There is only one gaol with which 
they prove the smallest connexion at all; 
with the New Gaol in the Borough they 
prove no kind of connexion whatever. 

There is another thing, and this is a very 
serious part I ain going to say now, that either 
the judge, I don’t know very properly that I 
may cafijudgeBuller the judge in the beginning 
of the proceedings, because there was a senior 
judge then in the Court of King’s-bench — that 
either the judge and the Court of King’s-bench 
ere wrong in the manner in which they have 
suffered this proceeding to go on, or the attor- 
ney and solicitor-general are wrong in the way 
they have gone on; both these informations 


are brought against me : this one is sixteen 
months ago; the other information which 
you are to try also, the French information, is 
ten months ago, August 1786. 

The informations cx ojjicio are brought to 
trial without anv previous finding by the 
grand jury, only upon the information of the 
attorney-general, and no previous finding by 
the way of indictment; therefore there is no 
criminality passed by any evidence upon this 
prosecution against my conduct as yet, and 
the only legal methods of these informations 
is this : ‘ Informations are of two sorts; first, 

* those which are partly at the suit of the 
‘ king, and partly at that of a subject; and 
1 secondly, such as are only in the name of 

* the king : the former are usually brought 
‘ upon penal statutes, which inflict a penalty 
1 upon conviction of the offender, one part to 
1 the use of the king, and another to the use 
1 of the informer, and are a sort of qui tarn 
4 actions (the nature of which was explained 

* in a former volume) only carried on by a 
1 criminal instead of a civil process, upon 
€ which I shall therefore only observe, that 
‘ by the statute 31 Eliz. cap. 5. no prosecution 
‘ upon any penal statute, the suit and benefit 
1 whereof are limited in part to the king, and 
4 in part to the prosecutor, can be brought by 
‘ any common informer alter one year is ex- 
4 pired since the commission of the offence, 
‘nor on behalf of the crown after the lapse 

* of two years longer ; nor where the tor- 
4 feiture is originally given only to the king 
4 can such prosecution be had after the expi- 

* ration of two years from the commission of 
‘ the offence. 

* The informations that are exhibited in 
4 the name of the king alone arc also of two 
4 kinds ; first, those which are truly and pro- 
4 perly his own suits, and filed ex officio by 

* his own immediate officer, the attomey- 
4 general ; secondly, those in which though 
‘ the king is the nominal prosecutor, yet it is 
4 at the relation of some private person or 
‘ common informer, and they are filed by the 
4 king’s coroner and attorney in the Court of 
‘ King’s-bench, usually called the Master of 
4 the Crown-office, who is for this purpose 
4 the standing officer of the public.’ I should 
state to the jury that this is in judge Black- 
stone’s book,* which I believe all tne judges 
approve of upon this subject : — “ The objects 
4 of the king's own prosecutions, filed ex officio 
4 by his own attorney-general, are properly 
4 such enormous misdemesnors as peculiarly 
4 tend to disturb or endanger his government 
‘ or to molest or affront him in the regular 
‘ discharge of his royal functions : for offences 
‘ so high and dangerous, in the punishment 
4 or prevention of which a moment’s delay 
‘ would be fatal, the law has given to the 
4 crown the power of an immediate prosecu- 
‘ tion, without waiting for any previous appli- 
4 cation to any other tribunal;’ — That is, 

* Commentaries! vol. iv. pp. 308, et seq. 
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-without waiting for any previous finding by 
a n indictment, to take the person immediately, 
supposing he has government and the laws 
in such a wav that if you don’t take him in 
the act he will turn them over so in a moment ; 
and in such a case the attorney-general has a 
right to attach such a person for tear he should 
put his intentions into execution; that if you 
don’t take him immediately the government 
is subverted, and there is a good reason for 
keeping those informations ex officio upon the 
statute w>oks : I do not say they are contrary 
to the laws of the land, but are very necessary 
when executed with judgment, and not with 
views of harassing and vexation, ' 

They have been above ten months in the 
first cause, and six months in the second : 
now there are many grand juries have sat 
within ten and within six months, and I have 
been at large all the time, and might com- 
municate with whoever I pleased ; whereas, if 
they had proceeded properly in the business, 
my offence ought to have been so high that I 
ought to have been taken into custody imme- 
diately, and tried in the immediate summary 
proceeding of the judges, as it is in this case, 
without waiting for the previous finding of a 
grand jury: — ‘"Which power, thus necessary 
4 not only to the ease and safety, but even to 
4 the very existence of the executive magis- 
4 tote, was originally reserved in the great 
‘plan of the English constitution, wherein 
• provision is wisely made for the due preser- 
4 vation of all its parts. The objects of the 
4 other species of informations, filed by the 
4 master of the Crown-office, upon the com- 
plaint or relation of a private subject, 

4 are any gross and notorious misdemesnors, 

4 riots, batteries, libels, and other immoralities 
1 of an atrocious kind, not peculiarly tending 
4 to disturb the government (for these arc ' 
4 left to the care of the attorney-general), but 
4 which on account of their magnitude or per- j 
4 nicious example deserve the most public 
4 animadversion ; and when an information 
4 is filed either thus, or by the attorney-gene- 
4 ral es officio , it must be tried by a petit jury 
4 of the county where the offence arises; 

4 after which, if the defendant be found guil- 
4 ty, the Court must be resorted to for his 
4 punishment.’ Judge Blackstone further 
adds, 4 There can be no doubt but that this 
4 mode of prosecution by information (or sug- 
4 gestion), filed on record by the king’s attor- 
4 oey-general, or by his coroner or master of 
4 the Crown- office in the Court of King’s- 
4 bench, is as ancient as the common law 
4 itself : for as the king was bound to prose- 
4 cute, or at least to lend the sanction of his 
4 name to a prosecutor, whenever a grand jury 
4 informed him upon their oaths that there 
4 was a sufficient ground for instituting a 
4 criminal suit, so when these his immediate 
4 officers were otherwise sufficiently assured 
4 that a man had committed a gross misde- 
4 mesnor, either personally against the king 
4 or his government; or against the public 

t 
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1 4 peace and good order, they were at liberty, 

4 without waiting for any farther intelligence, 

4 to convey that information to the Court of 
4 King’s-bench by a suggestion on record, 

4 and to carry on the prosecution in bis ma- 
4 jesty’s name. But these informations (of 
4 every kind) are confined by the constitu- 
4 tional law to misdemesnors only, for wher- 
4 ever any capital offence is charged, the 
4 same law requires that the accusation be 
4 warranted by the oath of twelve men before 
4 the party shall be put to answer it. And 
4 as to those offences in which informations 
4 were allowed as well as indictments, so 
4 long as they were confined to this high and 
4 respectable jurisdiction, and were carried on 
4 in a legal and regular course in his majesty’s 
4 Court of King’s- bench, the subject had no 
4 reason to complain.” 

No man can have reason to complain if 
brought to an immediatete trial without wait- 
ing for the accusation being found by the 
grand jury, and that was the way I under T 
stood I ought to have been tried ; and I want 
,to know whether the court has winked at 
the manner of the attorney- general’s going 
out of the mode of prosecuting it; for if 
the Court countenances the attorney-genera! 
in prosecuting in a way that statds the of- 
fence to be so great that a person must be 
prosecuted immediately without waiting for 
a verisimilitude of being found by a grand 
jury to be put upon trial by their peers, for if 
the judges agree to that, that grand juries 
should be entirely left off in this country, 
as they have done in Botany -Bay, where there 
is no previous finding at all ; the men are 
brought to trials there by the military, but 
here if they are brought to a civil tribunal 
j out of the common form I am sure a judge of 
j your lordship’s character will not counte- 
nance it, and therefore I want to know at 
what time it was the Court winked at this 
prosecution not being brought forward im- 
mediately, the offence being so atrocious 
that there was not time to wait for the find- 
ing of a grand jury. — 4 The same notice was 
4 given, the same process was issued, the 
4 same pleas were allowed, the same trial by 
‘jury was had, the same judgment was 
4 given by the same judges, as if the pro- 
4 secution had originally been by indictment. 
4 But when the statute 8 lien. 7th. cap. l, 
4 had extended the jurisdiction of the Court 
4 of Star-chamber, the members of which 
4 were the sole judges of the law, the fact, 
4 and the penalty ;* — Here is another thing I 
have heard, that you hold this doctrine, this 
pernicious doctrine, that the jury are not the 
judges whether the libel is scandalous, false, 
and seditious, but that the jury are only to 
judge whether the facts are proved or dot : 
that does not relate to my case; I only give 
Mr. Justice Buller this opportunity in his 
charge to the jury, to say whether the jury 
| are not also the judges whether the libel is 
| false; scandalous; and seditions, or whether 
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the jury are merely confined to say whether j 
the facts stated are proved or not, because I ! 
hold, and Mr. £rskine, and some of the 
judges, judge Gould I believe, holds, that 
the jury are to judge whether the libel itself 
is false, scandalous, and seditious, as well as 
whether the libel is proved to be published by 
the person.* I hold it to be necessary to 
prove that: but I only mention this because 
I have a perfect opinion of Mr. Justice Bul- 
lets integrity ; I have no doubt about his be- 
ing a man of integrity as well as of penetra- 
tion and discernment — * And when the star. 

* tute 11 Hen. 7th, cap. 3, had permitted in- 
< formations to be brought by any informer 

* upon any penal statute, not extending to life 
4 or member, at the assizes, or before tne jus- 
c tices of the peace, who were to hear and de- 
4 termine the same according to their own 
4 discretion ; then it was that the legal and 
4 orderly jurisdiction of the Court of King’s- 
4 bench fell into disuse and oblivion ; and 
4 Empson and Dudley (the wicked instru- 
4 ments of king Hen. 7th,) by hunting out ob- 
4 solete penalties, and this tyrannical mode of 
4 prosecution, with other oppressive devices, 

4 continually harassed the subject, and shame- 
4 fully enriched the crown. Tne latter of 
4 these acts was soon indeed repealed by sta- 
4 tute 1 Hen. 8th, cap. 6; but the Court of Star- 
4 chamber continued in high vigour, and daily 
4 increasing its authority, for more than a 
4 century longer, till finally abolished by sta- 
4 tute 16, Car. 1st. cap. 10/ 

This practice was entirely put an end to in 
this illegal method by Empson and Dudley! 
at the time of the revolution, but the power is 
still in the constitution to proceed summarily in 
this manner, having the whole course of the 
laws and constitution upon their side ; but 


then they must do it quickly, agreeable to 
the method of the prosecution. Now they 
have taken the method of prosecution long 
and harassing to me for ten months together, 
without taking the matter of the prosecution 
which is to bring it to an immediate trial : 
because if a man is taken up to be tried 
without any previous finding by a jury, it is a 
comfort to him he is tried directly upon it ; 
whereas if you give it a verisimilitude to an 
accusation by a grand jury, then you take the 
ordinary course of trial ; but this is a sum- 
mary proceeding lodged in the executive go- 
vernment, which upon great occasions, such 
as the attorney-general has stated mine to be, 
but which it is not, where a man had an in- 
tention to overturn the government, and that 
if lie was not taken into custody immediately, 
the government was gone. Now they should 
prove that I did stir up the people, that I 
did prevent the Botany-bay scheme being 
carried into execution. Now I did nothing 
more than state upon paper such terms, 

* See the case of the Dean of St. Asaph, 
voL 21, p. 847. 

f See their case, ante, vol 1, p. 283. 


wishing them to come into consideration, as 

a e Gould and the recorder wished to come 
ir consideration also, that the penal laws 
evidently wanted alteration ; which is proved 
by the parliament and the judges drawing up 
this new act to send them to Botany-bay. 

I do not know that I shall trouble the 
Court with any thing farther, because, to 
speak the truth, I have not a paper. — I meant 
if I had time, to bring my books with me to 
prove that every word of that pamphlet is in 
the bible, and that it is consistent with the 
sentiments of the most humane and best- 
hearted men now — such as judge Gould and 
the recorder, — to have an alteration made in 
the felony laws ; but what that alteration is, is 
left, as the judges and the people stand at 
present, to the wisdom of parliament,; for by 
the laws, as they now stand, if a person steals 
a sliiiling and the fact is proved, the sen- 
tence is invariably death. 

I should have made a much better defence, 
if 1 bad had leave to subpoena my witnesses; 
and should also have shown you something 
about the New Gaol, which would have sur- 
prised you : that when these gentlemen, 
these wicked gentlemen, wicked, false, scan- 
dalous defamers — when they wanted to prove 
this business upon me, and thought there 
was a deal of crime in it, an art tney prac- 
tised at Mr. Clark’s the king’s messenger in 
Mount-row : all these people were to be sum- 
moned as witnesses. I shall give a short ac- 
count ; the jury, perhaps, will believe what 
I say. Mr. Clark, the king’s messenger, sent 
for Richard Hicks, at the New Inn at West- 
minster- bridge ; he is a poor man. When 
he came to him, he gave mm a letter to lord 
George Gordon, Welbeck- street, and told 
him to cany that letter to lord George, and 
deliver it into his own hand ; and tell lord 
George that he came from the New Goal in 
the Borough, from the prisoners, and that he 
was to get copies of this petition, as 
many as his lordsnip could spare, and bring 
them back to the prisoners in the Borough. 
I opened the letter ; it was a forged letter*— 
I went to justice Bond the day afterwards in 
Bow-street — it was a forged letter, saying, 
4 We your lordship’s friends and admirers, 
4 &c. the prisoners in the New Gaol in the 
4 Borough, having heard of a petition— so 
4 and so-— do request of your lordship to send 
4 so many by the bearer, who is a trusty 
4 person/ 

Upon reading the paper it came into my 
heart immediately, that this was some false- 
hood, for I had no acquaintance with any 
prisoner at all in the Borough. I sent for 
the man up stairs. When he came up, I 
began questioning him who gave him that 
letter, and who he came from. He began 
trembling, and was much frightened. I rang 
for the maid -servant to come up stairs. When 
she came into the room, and the man servant 
too, I bid the man not to be frightened, but 
tell the whole truth* J3e said, To tell the 
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troth, Mr. Clark the king’s messenger sent 
for me to his house to give you this letter, 
and say, I came from the prisoners in the 
New Gaol ; and when I have got the petitions 
I am to go back to the One Tun in One Tun- 
court, and ask for captain Macdonald, and 
deliver the petitions to him. — So then you 
did not come from the New Gaol ? — No, I did 
aot, says he. — Nor are you to carry them 
back again there? — He said, no; but to 
captain Macdonald. I said, I would go with 
him there. I went with him : it is a very 
blackguard-house, known to all the public 
offices, where the king's servants meet with 
the people they want to bring informations 
against. I went up to the front room, and 
asked for captain Macdonald. Immediately 
the woman of the House showed me into a 
back room. When I came to the door of 
the back room, a person came out — Who 
wants captain Macdonald? I said, I want 
him. Is your name Macdonald ? He said, 
no; his name was not Macdonald, it was 
Hamtfton : he went by a false name. There 
were four or five people in the room. I asked 
the man. Is this the company you were to 
coroe to? Tes, says he, and there sits the 
king's messenger. Clark, was in the com- 
pany, Wffliam Drummond, esq. was in the 
company, and two or three move. Some 
would give me their names, and some would 
wt; wit the knag's messenger refused to 
give me his name, and denied ne was of that 
name, though the people of the House knew 
him. 

I went next day to Bow-street to justice 
Brad: he said there was no occasion to take 
notice of it : he said he had heard of that 
Clark, that he was an infamous man. 

Clark hired two men to follow me con- 
stantly, well-dressed people, to follow me 
f*ery where : if I went into a coffee-house, to 
go into the coffee-house ; if I took a coach, 
to take a coach and follow me ; to live at 
the public-house opposite to me, and to make 
written accounts every day, and carry them 
the treasure at night, and particularly to 
nark what officers pulled off their hats to 
to mark down every man's name that 
came into my house, or out of it ; where I 
to, and how long I stayed. Mr. 
Nepean, a clerk of the treasury, paid them, 
lord Sydney had the management of 
tk If their accounts were not full enough 
they were told, You must be more particular, 

't roust be every hour. — There were a 
Tar *ty upon me; they used to relieve one 
another. 

This man, King, came to me in the summer 
after he had been employed. He said, My 
roy heart is so full I can no longer bare 
to conceal it from you. I was employed with 
another man in the winter. I am surprised 
^ newer saw us, we used to follow you in 
the street, and into every coffee-house. T 
•as paid by Clark of the treasury ; and was 
tanw off for not being particular enough in 
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this business, of relating who spoke to you, 
pulled off their hats to you, and the houses 
you went into. 

I state this to show how they tried to get 
evidence of my delivering this to the keeper 
of the New Prison. You would have had all 
these people before you, if I had not been 
interrupted in serving my subpoenas. I waa 
interrupted and taken into custody by the 
guards, when offering to subpoena the marquis 
of Carmarthen. I was soon ordered to 
be let go, and the marquis said he would 
meet me at his father's at five o'clock; and 
begged I would not make a disturbance at 
St. James’s. At five o’clock I saw the 
marauis, and he assured me every thing 
should be done, and that he could bring that 
letter from the French ambassador to me 
upon the other information. 

And here I beg his lordship will by-and-by 
tell me what is to become of the first infop* 
mation ? The same jury is to try them both; 
and I don’t understand they mean to bring 
on the first ; for they cannot bring it on tiff 
these witnesses come ; and the jury cannot 
sit and do justice in that case. 

I have nothing further to say, gentle- 
men, than to show that they wish by every 
art and every means to make me a publisher 
in a seditious manner in the New Gaol ; bat 
I did not comply with any such thing : hot 
as I meant nothing but that the law in that 
case might be corrected, which you see was 
in the heart of the king and his parliament, 
as they have made an alteration in the law 
with respect to the people that were con- 
demned. 

I sent some of these pamphlets to the 
judges as soon as they were wrote, to the 
heads, the keepers of the gaols, and the 
minister of the gaol, without any view to 
to raise sedition and tumult among the 
people : if I had, 1 would have gone on the 
day of the execution and told the people, 
when he was confessing them and telling 
them that it was just and conformable to 
God's law, I would have told them it wa& no 
such thing, if that had been my intention ; 
but I hope as they have made an act to send 
these people to Botany-bay, that there will 
be some means devised by the legislature to 
alter the laws of theft in this country. 

I can make no better defence now, because 
my witnesses are not present; and there- 
fore you must take it upon my word what I 
say relative to this business; what judge 
Gould and the recorder said in December^ 
— and this petition was not printed till this 
year. — There is not the smallest connexion 
of any of the prisoners that are mentioned 
as condemned with me ; or that 1 had any 
particular connexion with them, only that 
there were such prisoners condemned to 
death and transportation for thefts ; and that 
his majesty ana the parliament had altered 
their punishments just as much as I wished to 
alter theta by that act. , 
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There is a word left out in the recital part 
Ux the record, but 1 don’t mean to pin my de- 
fence upon any thing of that kind. 

Court. If there is any thing you think 
material, point it out to me, ana I will look 
at it. 

Lord George Gordon. e Having no hope 

* without God in the world’ — it should be, 
*. Having no hope and without God in the 
‘ world:’ — it is a thing I don’t pin much 
upon ; it is right in the printed pamphlet. 

Court. I have examined it, it is a mistake 
in the copy — it is right in the record. 

Summing up. 

Mr. Justice Buller. Gentlemen of the 
Jury ; — This is an information which has 
been filed against the defendant for a libel 
— the libel lias been read to you — there are 
two questions upon the record for your de- 
termination. 

First, Whether the defendant either wrote 
and composed, or printed and published this 
libel ? and 

Secondly, Whether the averments that 
are made on the part of the Crown in this 
'record, are proved to your satisfaction or 
not ?• 

With respect to the first question, it has 
been proved by John Pitt, that he received 
three of the pamphlets about the month of 
December, but he cannot tell the exact day, 
from lord George Gordon’s servant ; that my 
lord George Gordon freouently came into the 
lodge at N ewgate ; that ne was there six times 
at least before the pamphlets were brought. 
He asked the witness, whether he did not 
think it hard that so many persons should 
suffer ; and that no man ought to suffer, who 
had not spilt blood. He says the defendant 
sent three pamphlets ; one directed to him, 
one to his brother the turnkey, and one to 
Mr. Villette, the ordinary. 

Then he produces that which was directed 
to him ; ana he says the direction is in lord 
George Gordon’s hand-writing. He says the 
defendant often wanted to go in to the con- 
demned people, but the witness refused it. 

On the 26th of January, he went to the 
defendant’s house ; the same footman opened 
the door-~to him as brought the pamphlets. 
The witness went up stairs, and he told the 
defendant that there was a sad piece of work 
about these pamphlets; upon which the 
defendant said, ‘ Don’t you mind — let them 

* go on — I am ready for them, let them begin 

* as soon as they will.’ He says at that time 
there was a large pile of the pamphlets 
lying in the room. The defendant took up 
one, directed it to Mr. Akerman, and delivered 
it to the witness. He produces two other 

^ ^111 of which, he says, were directed 
George Gordon. One is that pamphlet 


* * See Woodfall’s case, vol. 20, p. 895. 
Dean of St Asaph’s case, vol. 21, p. 847. 
But now see stat. 82, Geo. 3, c. 60. 


which he directed to Mr. Akerman ; the 
other is a note mentioning the names of the 
persons who were to disperse the pamphlets. 

Mr. Akerman says, that previous to the 
publication of the paper, there was a general 
understanding, that the prisoners were to be 
sent to Botany-bay. 

They then produced records of several 
convictions, some sentenced to death, others 
to transportation, both in London, Middlesex, 
and Surrey. 

Mr. Akerman says, the defendant had no 
connection with these prisoners as he knows 
of. 

Hall, who is the keeper of the New Gaol, 
says, William Yardley and John Christmas 
were in his custody. lie says he does not 
know the defendant; the defendant never 
sent any of these petitions to him, or his 
prisoners as he knows of. 

The defendant has said, that there is no 
evidence of his having actually written this 
pamphlet ; at the same time he tells you he 
did write it, for he committed his thoughts 
upon paper. 

If you see any reason to distinguish be- 
tween writing and composing, and tne print- 
ing and publishing, you will say so ; for there 
are different counts, some for writing and 
composing, and others for printing ana pub- 
lishing. You find a large parcel of the 
pamphlets were all together in his custody, 
and in his room. 

When you have disposed of that fact, the 
only one that remains is, whether the aver- 
ments in this information are proved or not 

Now the information sets out with stating, 
that it was generally understood, that the 
king was. about to cause to be transported 
several felons and other offenders liable to be 
transported to Botany-bay. — To prove that 
they call Mr. Akerman who tells you the fact 
was so understood. 

The second averment in the information is, 
that divers persons were confined in divers 
gaols under sentence of death and transporta- 
tion. To prove that fact, they produce seve- 
ral copies of convictions; and they call Mr. 
Akerman and Mr. Hall, who tell you, that 
the prisoners whose names are mentioned in 
those convictions, then continued in their 
custody. 

The defendant, upon his cross-examination 
of the witnesses, desired' particularly to know 
whether he had any connexion with either of 
those prisoners whose names are mentioned 
in the copies of the records of conviction : it 
is not stated that he has. The charge is not 
that he entered into any combination with 
those particular persons, but it is laid as a 
general offence, not confined to those parti- 
cular persons ; and therefore that observation 
does not apply at all to the case. 

- If therefore the offence is proved to your 
satisfaction, you will find the defendant guilty ; 
if not, you will acquit him. 

There are two or three inuendos hardly 
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^rth)' of observation, viz. whether i/s and 
mentioned in the petition purporting to 
be sent by the prisoners, means the prisoners ; 
And whether, where it speaks of the bloodui 
hue of the felony laws, and the frequent exe- 
cutions in this reign under a nominal admi-j 
lustration of justice, it is meant to insinuate^ 
that justice had not been truly administered 
during the king’s reign. J 

The jury immediately pronounced the del J 
fendant Guilty. M 
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THE 

TRIAL 


OF 

THOMAS WILKINS 

for Printing and Publishing 

FOREGOING LlBEL. 


THE 


The Information was opened by Mr. Law, 

Mr. Attorney General. May it please your 
lordship, and you gentlemen of the jury: 

I do not know, gentlemen, whether you 
were present at the last trial ; if you were, it 
might save some time in stating the nature of 
the libel, for the publication of which the pre- 
sent information is filed. As possibly you 
may have been absent, I must state over 
again shortly what I stated then; namely, 
that this is an information against the de- 
fendant for publishing a pamphlet charged 
to be a libel upon the administration of justice 
in this kingdom. It purports to be a petition 
from the prisoners to lord George Gordon, 
though in fact it was written by himself. It 
alleges, apparently from the mouths of the 
prisoners who were unfortunately then la- 
louring under sentences of death and trans- 


appears in the shape of a petition addressed 
from the prisoners themselves, and is sold at ' 
a public shop. The very fact refutes the de- 
fence which might have been, and which was 
just now insisted upon by the noble lord. 

In short, gentlemen, the question you have 
to try is — whether the present unfortunate 
defendant has or has not in this case been 
made the instrument of publishing a libel of 
a most gross and malignant tendency ? He is 
not the casual seller (though he would then 
certainly in point of law, and necessarily in 
point ot justice, be subjected to the same con-> 
sequences as the original publisher), but he is 
the person who was employed by the noble 
lord whose trial has just passed, to print this, 
and to sell it to all his majesty's subjects who 
thought it worth while to give sixpence for it. 
— I nope he had not much custom. 

The noble lord, the author of it, has been 
convicted. This poor man (for I dare say he 
is so) has been made his instrument in the 
publication of it. It is absolutely necessary 
that the printers or publishers of libels should 
be brought to punishment, or else these pub- 
lications can never be put a stop to; for there 
may always be found men wicked enough to 
write, and rash enough to run the risk 
which they do by such publications as these, 
if thev can find instruments to vend them. 
And if there are men so misled by them as to 
be their instruments, it is my duty in the 
situation I am in, to make an example of such 
persons ; because it is the only means to pre- 
vent rash men from disseminating sedition 
among the people. 

This pamphlet asserts that justice has not 
been administered during his majesty’s reign; 
that every intiiction of capital punishment, 
nay even of banishment, is totally illegal, 
and contrary' to the laws of God. I know of 
no laws that forbid it; but I know that in the 
Mosaic law capital punishments were indicted 
for other crimes than murder : however, that 
consideration has nothing to do in this cause. 
If there arc men who think the laws of this 
country are intolerable, for God’s sake let 
them remove to another ; but so long as they 


portation, that their respective sentences were 
unjust and iniquitous ; and it calls upon his j are here, they must be subject to the laws ; 


lordship to protect them from the execution « 
of the sentences of the law, to which their l| 
crimes had subjected them. 

So great a noise prevailed when my learned 
friend who opened the cause was stating the 
information, that perhaps you might not be 
able to hear it accurately. The pamphlet is 
called, ‘ The Prisoners Petition to the Right 
1 Honourable Lord George Gordon to preserve 
1 their Rights and liberties, and prevent their 
( Banishment to Botany-bay. London: printed 
* by Thomas Wilkins, No. 22, Aldermanbury 
who is the present unfortunate defendant. 

I think it is pretty plain with what view^j 
fids was published. To talk of its being a| 
discussion of the propriety of the laws of Eng- 
addressed to those who only have the t 
fight to alter them, is contrary to the fact i 
VOL XXII. 


and those who have the administration of the 
laws must be protected from the insults which 
are daily offered them : and in this pamphlet, 
more notoriously than in any that I can re- 
member, the laws are arraigned, and the 
criminals under sentence of death are called 
upon (for, as I said before ? it is no petition of 
the prisoners) to complain of the justice of 
their sentences, which every honest, wise, 
and just, as well as truly pious, man woula 
advise them to submit to with resignation as 
the only expiation they can make to the 
offended laws of their country. 

It is unnecessary for me, addressing myself 
to gentlemen of your character in a commer- 
cial countiy, to take up your time in showing 
the absurdity of such a law as is contended 
it4 for in this pamphlet ; it is perfectly rid in*- 
P 
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lous, and no government could exist in tins 
country if that were the law. 

I shall prove to you that it was in contem- 

E ’ in to transport to Botany-bay persons 
to transportation, and that at that time 
this pamphlet was printed and published by 
the defendant, who has put his name to it. 

Evidence foe the Crown. 

John Bolts sworn. — Examined by Mr. Solicitor 
General . 

Do you know the defendant Thomas Wil- 
kins ? — Yes. 

Do you know his house ? — Yes. 

Have you been there ? — I have. 

What bu*ness does he carry on? — A 
printer. 

Where does he live?— At the next house to 
the George Inn, Aldermanbury. 

Were you there upon the 8th of January 
last ? — I was. 

Did you buy any pamphlet there? — I did. 
Was that the one you purchased (showing 
the witness a pamphlet) ? — It was. 

[The pamphlet read.] 

Mr. Joseph Roberts produced office-copies 
of the records of the conviction of several 
persons who were confined in Newgate and in 
the New Gaol. 

They were read by the Associate, and were, 

An office-copy of the record of the convic- 
tion of James Walts and Francis Hardv, for a 
highway robbery in the countv of Middlesex, 
who both received sentence of death. 

An office-copy of the record of the convic- 
tion of Hugh Macdonald, for shop-lifting in 
the county of Middlesex, who received sen- 
tence of death. 

An office-copy of the record of the convic- 
tion of Charles King and Thomas Thompson, 
for a burglary in the city of London, who re- 
ceived sentence of death. 

An office-copy of the record of the convic- 
tion of John Christmas, for felony in the 
county of Surrey, who received sentence of 
transportation for seven years. j 

Air officc-bopy of the record of the convic- J 
tion of William Yardley, for felony in the I 
county of Surrey, who received sentence of 
transportation for seven years. 

John Pitt sworn. — Examined by Mr. Baldwin. 

You are the turnkey at Newgate ? — Yes. 

Did you know James Watts, Francis 
Hardy, Hugh Macdonald, Charles King, and 
Thomas Thompson? — Yes, all of them. 

Were they in Newgate in January last? — 
They were— they are there hgw s they are 
under respites. 

Where did you understand the transports 
were to be sent to at that time ?— To Botany- 
bay. 


Trial of Thomas Wilkins [2 1 2 

Mr. Hall sworn. — Examined by Mr. Law, 

You are the keeper of the New Gaol? — I 
am. 

Were John Christmas and William Yard- 
ley in your custody in January last? — They 
were. 

Were they under any sentence ? — Yes, sen- 
tence of transportation : they were tried the 
March before. 

Court (to the defendant). Have you any 
counsel ? 

Defendant . I have no counsel. 

Court. Will you say any thing for your- 
self? 

Defendant. Yes. 

Thomas Wilkins. Gentlemen of the jury ; 
— In December last, my lord George Gordon 
sent a copy of these pamphlets to my house 
to be printed. I never read it myself before 
it was absolutely printed ; for we had it in de- 
tec hed pieces, and as I had printed things for 
my lord before, when I saw his lordship in- 
specting this business, I asked him if it was 
of any evil tendency. He said, none at all ; 
and told me not to be frightened, for that he 
would indemnify me, whatever evil should 
accrue from it. I was rather fearful whan I 
read the proof respecting the prisoners peti- 
tion. I did not know, nor I do not know now 
to the contrary, but that it came directly from 
the prisoners. As to publishing it, I never 
published it myself at all ; and I understood 
from my servants, that only two went out of 
the house except what were sent to my lord. 
Had I had the least idea that it was of an evil 
tendency, that I could come to any harm re- 
specting the business, it is not reasonable that 
I should risk my liberty as well as my 
property, in receiving a sum of perhaps four, 
live, or six pounds, which is about the ex- 
pense of print and paper; therefore what has 
necn in the public prints already respecting 
the business has been of great evil to me. 

My creditors supposed that I should be cast 
in this business, and perhaps inflicted with a 
large fine, and perhaps imprisonment. Va- 
! rious of them have come and demanded their 
dues before the regular time of credit, which 
has greatly hurt me. And as 1 only printed 
this pamphlet as a printer, without naving 
any concern at all with sending it about or 
being connected with my lord, wnether it was 
from a good or an evil intent I cannot say; 
and if a man in his business which he gets 
his bread by, is to be punished for printing, 
what is to become of our families ?• rarochiai 
and government taxes are so great, that if 
we were to say, we won’t print tnis, and won’t 
print the other, we might starve. 

I see no evil tendency at all in it myself. 

I do not pretend to know law, or any thins 
of the matter ; but I did it for my lord, and 
he promised to indemnify me, whatever evil 
might accrue from it; and that is all I can 
say in my defence. 
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I do not know that it is of any avail; 
but in the information it is said for printing 
and publishing in the parish of St. Mary-le- 
Bow, in the ward of Cheap ; whereas I live in 
Aldennanbury, and in the ward of Cripple- 
ate. I must leave it to the discretion of 
toe jury. 

Summing up. 

Mr. Just. Buller. Gentlemen of the Jury® 
This defendant has made one objection in 
point of form. I will dismiss that first. 

The information states, that he lives in the 
parish of St. Mary-le-Bow, in the ward of 
Cheap, whereas he lives in some other 
or ward: that is perfectly immaterial. 


If he printed it any where in the city of 
London, that is enough, and it is proved he 
did so. 

On the part of the prosecution they have 
proved, that the paper produced was bought 
at the defendant’s shop. 

They have called Pitt and another witness, 
who prove that it was expected at tliat time 
that the prisoners would be transported to 
Botany bay. They likewise proved, that se- 
veral prisoners were under conviction for 
transportation, some in Middlesex, some in 
London, -and some in Surrey. As to the inu- 
e*dos, they infer that us and our means the 
prisoners. It concludes with saying, that by 
the words * we look with concern and abhor- \ 
* rence on the bloody hue of the felony laws, ; 
‘and the frequent executions in England in 
1 this reign, under a nominal administration of 
‘justice,’ be meant that justice had not been 
tidy administered in England during his ma- 
jesty’s reign. 
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London,) Be it remembered, that Richard 
to wit. S Pepper Arden, esq. attorney-general 
of our sovereign lord the now king, who tor 
our said lord the king in this behalf prosecutes 
in his own proper person, comes here into 
the court of our said lord the king, before the 
king himself, at Westminster, on Tuesday 
next after fifteen days from the day of St. 
Martin in this same term, and for our said 
lord the king gives the Court here to under- 
stand and be informed, that whereas there 
now is, and before and at the time of the 
publishing of the false* scandalous, malicious, 
and defamatory libels hcrcin-after mentioned, 
there subsisted between our said sovereign 
lord the king and his most Christian ma- 
jesty, and the subjects of their said majesties 
respectively, great friendship, amity, peace, 
and concord : and whereas the most high, 
eighty, and puissant princess Maria Anto- 
nietta, the august and royal consort of his 
said most Christian majesty, hath always 
from the time of her birth hitherto been a 
great and illustrious princess, eminently dis- 
tinguished and renowned for her wisdom, 
prudence, justice, clemency, and every other 
princely virtue and endowment : and whereas 
before and at the time of the publishing of the 
said false, scandalous, malicious, and defa- 
matory libels herein-after mentioned, Fran- 
901s Barthelemy was and still is charged with 
the affairs of France with his Britannic ma- 
jesty, in the absence of his excellency Jean 
Balthazar D’Adheraar, his most Christian 
majesty’s ambassador extraordinary and ple- 
nipotentiary to his Britannic majesty, and 
w’as, and is, and always hath been, from the 
time of his birth hitherto, of good fame, cha- 
racter, and reputation : yet George Gordon. 


Respechng the defence, you will not expect ' racter, and reputation: yet George Gordon, 
any observations from me; for it goes to give ! late of London, esq. commonly called lord 
a general licence to printers to print what- ! George Gordon, well-knowing the premises, 
ever they may think proper; which cannot 
be endured in this or in any other country. 

The jury immediately pronounced the de-i 
™«Jt— Guilty. * 


THE 


trial 

OF 

GEORGE GORDON, Esq. 

COATMONLT CALLED 

€/)RD GEORGE GORDON 

JOt A LIBEL ON THE QUEEN OF FRANCE 
AID ON TRE FRENCH AMBASSADOR* 


The Information. 

Of Mic h a elm as Term, in the Twenty-seventh 
Year of the Reign of King George the 
Third. 


but contriving, and wrongfully, and unjustly 
and wickedly intending most unjustly, wick- 
edly, maliciously, and scandalously, to asperse, 
defame, traduce, and vilify her said most 
Christian majesty, and to cause it to be be- 
lieved that her said most Christian majesty 
had been guilty of great injustice, oppression, 
cruelty, and persecution towards the subjects 
of his most Christian majesty, and thereby to 
alienate their affections from his said most 
cliristian majesty’s government; and also to 
asperse, defame, vilify, and traduce, the said 
Francis Barthelemy, then and there being 
so charged with the affairs of France as afore- 
said, and to bring the said Fran9ois Barthelemy 
into great contempt, distrust, infamy, and 
disgrace; and also as much as in him the 
said George Gordon lay to interrupt, disturb, 
and destroy the friendship, good-w ill, peace, 
harmony, and concord subsisting between our 
said sovereign lord the king and his most 
Christian majesty, and their said respective 
subjects; and to create, stir up, and excijte 
animosities, hatred, jealousy, and discord, be- 
tween our said lord the king and his Subjects, 
and his said most Christian majesty and his 
♦ 
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subjects, on the twenty-second day of August, 
in the year of our Lord one thousand seven 
hundxed and eighty-six, at London aforesaid, 
to wit, in the parish of St. Maiy-le-Bow, in 
the ward of Cheap, did publish, and did cause 
and procure to be published in a certain pub- 
lic newspaper, called The Public Advertiser, 
a most wicked, false, scandalous, malicious, 
and defamatory libel, of and concerning her 
said most Christian majesty, and of ana con- 
cerning the said Francis Barthelemy, ac- 
cording the tenour following : that is to say, 
Mr. Barthelemy (meaning the said Franyois 
Barthelemy) who conducts the affairs of 
France -in the absence of comte Dazimer 
(meaning the said Jean Balthazar d’Adhemar, 
the ambassador as aforesaid, having sent Mr. 
paragon with a message to comte de Cag- 
liostro, in Sloane-street, intimating that he 
(meaning the said Francis Barthelemy) had 
received orders from the court of Versailles to 
communicate to comte de Cagliostro that he 
(meaning the said comte de Cagliostro) had 
Alow permission to return to France ; yesterday 
morning the comte (meaning the said comte 
de Cagliostro) accompanied by lord George 
Gordon (meaning the said George Gordon), 
and Mr. Bergeret de Frouville, waited upon 
Mr. Barthelemy (meaning the said Francis 
Barthelemy) at the hotel of France in Picca- 
dilly, for an eclaircissement upon the subject 
pf this message from the court of France, de- 
livered to Mr. Barthelemy (meaning the said 
Franyois Barthelemy) relative to the per- 
mission granted to the comte de Cagliostro 
to return to Paris, Mr. Barthelemy (meaning 
the aforesaid Franyois Barthelemy) the comte 
de Carabise, and Mr. Daragon, seemed much 
surprised to see comte de Cagliostro arrive 4n 
lord George Gordon’s (meaning the said 
George Gordon’s) coach with his lordship 
(meaning the said George Gordon) and Mr. 
Frouville ; and having expressed their desire 
that the comte de Cagliostro alone should 
speak with Mr. Barthelemy (meaning the 
said Francois Barthelemy), they were inform- 
ed that lord George Gordon (meaning the 
said George Gordon) and Mr. Bergeret de 
Frouville were there on purpose to attend 
their friend (meaning the said comte de Cag- 
liostro), and that the comte de Cagliostro 
would not dispense with lord George Gor- 
don’s (meaning the said George Gordon’s) 
absence from the conference. Will any friend 
to liberty blame comte dc Cagliostro, after 
ten months imprisonment in a dungeon, for 
having his (meaning the said comte de Cag- 
liostro’s) friends near him (meaning the said 
comte de Cagliostro) when insidious proposals 
are made to him (meaning the said comte de 
Cagliostro) by the faction of Breteuil and the 
supporters of the Bastile ? men who have al- 
ready sought his (meaning the said comte de 
Cagliostro’s) destruction ;"and after his (mean- 
ing the said comte de Cagliostro’s) innocence 
was declared by the judgment of the parlia- 
ment of Paris, embezzled a great part of his 


(meaning the said comte de Cagliostro’s) for- 
tune, and exiled him (meaning the said comte 
de Cagliostro) from France. Sir. Barthelemy 
(meaning the said Franyois Barthelemy) see- 
ing the determination of the comte’s (mean- 
ing the comte de Cagliostro’s) friends, then 
read the letter from Mr. Breteuil ; but upon 
the comte de Cagliostro desiring a copy, Mr. 
Barthelemy (meaning the said Francois Bar- 
thelemy) refused it. A great deal of conver- 
sation then ensued upon the subject, which 
in all probability will give rise to a full re- 
presentation to the king of France, who is 
certainly very much imposed on. The queen’s 
(meaning her said most Christian majesty’s) 
party is still violent aganst comte de Cag- 
liostro, the friend of mankind; andDeBre- 
leuil, le sieur De Launey, Titon, De Brunieres, 
Maitre-Chesnon, Barthelemy (meaning the 
said Franyois Barthelemy) and Dazimer 
(meaning the said Jean Balthazar D’Adhe- 
mar) are the mere instruments of that faction. 
The honour of the king of France, the justice 
and judgment of the parliament of Paris,, the 
good faith of the citizens, and the go%d name 
of the nation, are all attainted by theoilla^c 
and detention of the property of confre dc 
Cagliostro. The thousands of good citiiens 
whose acclamations shook the Bastile ujon 
the declaration of his (meaning the said corn** 
de Cagliostro’s) innocence, might very pos- 
sibly give rise to his (meaning the said comte 
de Cagliostro’s) exile, by increasing the jea- 
lousy and fear of an arbitrary government. 
But why detain the fortune of a stranger, 
after his (meaning the said comte de Cag- 
liostro’s) innocence is declared ? This is a very 
base proceeding indeed, Mr. de Breteuil, and 
brings contempt and reproach upon all con- 
cerned in it — to the great indignity, scandal, 
and dishonour of her said most Christian ma- 
jesty; to the great infamy and disgrace o 
the said Franyois Barthelemy; to the great 
disturbance of the public peace, good order 
and government of this kingdom; to tb< 
great danger of creating discord between ou 
said lord the king and nis subjects, and hi 
most Christian majesty and his subjects ; ii 
contempt of our said lord the king and hi 
laws ; to the evil and pernicious example < 
all others in the like case offending; an 
against the peace of our said lord the kins 
his crown, and dignity. And the said atto 
ney-general of our said lord the king wh 
prosecutes as aforesaid, further gives tl 
Court here to understand, and be Tnforme 
that the said George Gordon being sue 
person as aforesaid, and not only cantrivii 
and intending, as much as in him lay, 
offend as aforesaid, but also to cause it 
be understood and believed, that her sa 
most Christian majesty had been guilty 
great injustice, oppression, cruelty, and pc 
secution ; and also to bring the said Franyc 
Barthelemy, being so charged with the ! 
fairs of France as aforesaid, into great scaudi 
infamy, and disgrace ; afterwards, to wit, • 
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the twenty-fourth day of August, in the said 
tear of our Lord one thousand seven hundred 
and eight y-six, at London aforesaid, in the 
parish and ward aforesaid, did unlawfully, 
wickedly, and maliciously publish, and did 
cause and procure to be published, in a cer- 
tain other public newspaper, called The Pub- 
lic Advertiser, a certain other most wicked, 
scandalous, malicious, and defamatory libel, 
of and concerning her said most Christian 
majesty, and the said Francois Barthclemy, 
according to the tenour following: (that is to 
say) Count de Cagliostro has declared (mean- 
ing the said cointe de Cagliostro) he will hold 
no intercourse with any of le sieur Breteuil’s 
messengers from France, except in the pre- 
sence of lord George Gordon (meaning the 
said George Gordon). The gang of French 
spies in London, who are linked in with 
Monsieur De Morand and the sieurs Bar- 
thelcmy (meaning the said Francois 
Barthelemy), Dazimer (meaning the said 
Jean Balthazar D’Adhemer, the ambassador 
as aforesaid) Cam bise, and the queen’s (mean- 
ing her said most Christian majesty’s) Bastile 
party at Paris, are trying the most insidious 
arts to entrap the comte (meaning the said 
corate de Cagliostro) and comtesse, (mean- 
ing the comtesse de Cagliostro) and have the 
effrontery and audaciousness to persecute 
them (meaning the said comte de Cagliostro 
and the said comtesse de Cagliostro) pub- 
licly, and vilify their (meaning the said 
comte dc Cagliostro’s and the said comtesse 
de Cagliostro’s) characters even in this free 
country, where these noble strangers are 
come to seek protection in the arms of a ge- 
nerous people. The friendship and benevo- 
„ lenceof comte de Cagliostro, in advising the 
> poor prince Louis dc Rohan to be upon his 
(meaning the said prince Louis de Rohan’s) 
guard against the comtesse dc Valois and the 
intrigues of the queen’s (meaning her said 
roost Christian majesty’s) faction, who still 
seek the destruction of that noble prince, 
(meaning the said prince Louis de Rohan) 
has brought upon the comte (meaning the 
said comte de Cagliostro) and nis (meaning 
the said comte de Cagliostro’s) amiable com- 
tesse, the hateful revenge and perfidious cruel- 
ties of a tyrannical government (meaning the 
government of his said mo9t Christian ma- 
jesty). The story of the diamonds has never 
been properly explained to the public in 
France : it would discover too much of the 
base arts practised to destroy prince Louis, 
(meaning the said prince Louis de Rohan) 
and involve in guilt persons not safe to name 
in an arbitrary .kingdom ; — to the great in- 
dignity, scandal, and dishonour of her said 
most Christian majesty ; to the great infamy 
and disgrace of the said Francis Barthelemy, 
be the said Franfois Barthelemy then and 
there being charged with the affairs of France 
as aforesaid; to flie great disturbance of the 
pablic peace, good order, and government of 
ibis kingdom ; to the great danger of creating 
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discord between our said lord the king and 
his subjects, and his said most Christian ma- 
jesty and his subjects ; in contempt of our 
said lord the king and his laws; to the evil 
and pernicious example of all others in the 
like case offending; and against the peace 
of our said lord the king, his crown, ana dig- 
nity. And the said attorney-general of our 
said lord the king, who prosecutes for our 
said lord the king, gives the Court of our said 
lord the king, be tore the king himself here, 
further to understand, and be informed, that 
the said George Gordon being such person as 
aforesaid; ana not only contriving and in- 
tending as much as in him lay to offend as 
aforesaid, but also to cause it to be understood 
and believed, that her said most Christian 
majesty had been guilty of great injustice, 
oppression, cruelty, and persecution; and 
also to bring the said Francois Barthelemy 
into great scandal, infamy and disgrace ; af- 
terwards, to wit, on the said twenty-second 
day of August, in the said year of our Lord 
one thousand seven hundred and eighty-six* 
at London aforesaid, in the parish and ward 
aforesaid, did unlawfully, wickedly, and ma- 
liciously write and publish, and dia cause and 
procure to be written and published, a certain 
other most wicked, scandalous, malicious, 
and defamatory libel of and concerning her 
most Christian majesty, and of and concern- 
ing the said Francois Barthelemy, according 
to the tenour following : that is to say, Mr. 
Barthelemy (meaning the said Francois Bar- 
thclemy), who conducts the affairs of France 
in the absence of the count Dazimer, (mean- 
ing the said Jean Balthazar D’Adhemar, the 
ambassador as aforesaid), having sent Mr. 
Daragon with a message to count de Cagli- 
ostro, in Sloane- street, intimating that Tte 
(meaning the said Francis Barthelemy) had 
received orders from the court of Versailles 
to communicate to the comte de Cagliostro, 
(meaning the said comte de Cagliostro) that 
he (meaning the said comte de Cagliostro) 
had now permission to return to France ; 
yesterday morning the comte (meaning the 
said comte de Cagliostro), accompanied by 
lord Georgie Gordon (meaning the said 
George Gordon) and Mr. Bergcret de Frou- 
ville, waited upon Mr. Barthclemy (meaning 
the said Francois Barthelemy) at the hotel 
of France, in Piccadilly, for an cclaircisse- 
ment upon the subject of this message from 
the court of France, delivered by Mr. Bar- 
thelemy (meaning the said Francois Barthe- 
lemy), relative to the pennission granted to 
the comte de Cagliostro to return to Paris. 
Mr. Barthelemy (meaning the said Francois 
Barthelemy), the comte de Carobise, and Mr. 
Daragon, seemed much surprised to see 
comte de Cagliostro arrive in lord George 
Gordon’s (meaning the said George Gor- 
don’s) coach, with nis lordship (meaning the 
said George Gordon) and Mr. Frouville; 
and having expressed their desire that the 
comte de Cagliostro alone should speak with 
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Mr. Barthelemy (meaning the said Francois ance of the public peace, good order and go- 
Barthelemy), they were informed that lord vernment ot this kingdom; to the great 
George Gordon (meaning the said George Gor- danger of creating discord between our said 
don)and Mr. BergeretdeFrouville were there on lord the king and his subjects, and his most 
purpose to attend their friend (meaning the Christian majesty and his subjects ; in con- 
said comte de Cagliostro), and that the comte tempt of our said lord the king and his 
de Cagliostro would not dispense with lord laws ; to the evil and pernicious example of 
George Gordon’s (meaning the said George all others in the like case offending ; and 
Gordon’s) absence from the conference. Will against the peace of our said lord the notr 
any friend to liberty blame comte de Caglio- king, his crown and dignity. And the said 
stro, after ten months imprisonment in a attorney-general of our said lord the kinj, 
dungeon, for having his (meaning the said who prosecutes as aforesaid, further gives the 
comte de Cagliostro’s) friends near him, Court here to understand and be informed, 
(meaning the said comte de Cagliostro) when That the said George Gordon being such 
iivsidious proposals are made to nira (meaning person as aforesaid, and not only contriving 
the said corate de Cagliostro) by the faction and intending as much as in him lay to of- 
of Breteuil, and the supporters of the Bastile? fend as aforesaid, but also to cause it to be 
men who liave already sought his (meaning understood and believed, that her said most 
the said comte de Cagliostro’s) destruction ; ana Christian majesty had been guilty of great 
after his (meaning the said comte de Caglio- injustice, oppression, cruelty, and persecit- 
stro’s) innocence "was declared by the judg- tion ; and also to bring the said Francois 
ment of' the parliament of Paris, embezzled Barthelemy, being so charged with the affairs 
a great part of his (meaning the said comte of France as aforesaid, into great scandal, 
de Cagliostro’s) fortune, and exiled him infamy, and disgrace ; afterwards, to wit, on 
(meaning the said comte de Cagliostro) from the said twenty-fourth day of August, in the 
France. Mr. Barthelemy (meaning the said said year of our Lord one thousand seven 
Franfois Barthelemy) seeing the determina- hundred and eighty six, at London aforesaid, 
tion of the comte’s (meaning the said comte in the parish and ward aforesaid, did un- 
de Cagliostro’s) friends, then read the letter lawfully, wickedly, and maliciously write and 
from Mr. Breteuil; but upon the comte de publish, and did cause and procure to be 
Cagliostro desiring a copy, Mr. Barthelemy written and published, a certain other most 
(meaning the said Francis Barthelemy) re- wicked, scandalous, malicious, and defatna- 
fused it. A great deal of conversation then tory libel of and concerning her most chris* 
ensued upon the subject, which in all proba- tiau majesty, and of and concerning the said 
bihty will give rise to a full representation Francois Barthelemy, according to the tenour 
to the king of France, who is certainly very following : that is to say, comte de Caglio - 
much imposed on. The queen’s (meaning stro has declared he (meaning the said comte 
her said most Christian majesty’s) party is de Cagliostro) will hold no intercourse with 
still violent against comte de Cagliostro, the any ot le sieur Breteuil’s messengers from 
friend of mankind, and De Breteuil, le sieur France, except in the presence of lord George 
de Launey, Titan, De Brume res, Mai- Gordon, (meaning the said George Gordon)* 
tre Cbesnon, BartlicLemy (meaning the The gang of French spies in' London, who 

said Francois Barthelemy), and Dazimer, are linked in with Monsieur De Morand, and 

(meaning the said Jean Balthazar D’Adhc- j the sieurs Barthelemy (meaning the said 
mar) are the mere instruments of that fac- i Francois Barthelemy), Dazimer (meaning the 
tion. The honour of the king of France, 1 said Jean Balthazar D’Adhemar, the ambas- 
the justice and judgment of the parliament ! sador as aforesaid)* Cambise, and the queen’s 
of Paris, the good faith of the citizens, and ! (meaning her said most Christian majesty’s) 
the good name of the nation, are all at- j Bastile party at Paris, are trying the most 

tainted by the pillage and detention of the insidious arts to entrap the comte (meaning 

property of comte de Cagliostro. The thou- the said comte de Cagliostro) and comtesse 
sands of good citizens, whose acclamations (meaning the comtesse de Cagliostro), and 
shook the Bastile upon the declaration of his have the effrontery and audaciousness to per- 
( meaning the said comte de Cagliostro’s) in- secute them (meaning the said comte dp 
nocence, might very possibly give rise to his Cagliostro and the said comtesse de Caglio- 
(meaning the said comte de Cagliostro’s) ex- stro) publicly, and vilify their (meaning 
jle, by occasioning the jealousy and fear the said comte de Cagliostro, and the 
of an arbitrary government ; but why said comtesse d* Cagliostro’s) characters, 
detain the fortune of a stranger, after his even in this free country, where these noble 
(meaning the said comte de Cagliostro’s) in- strangers are come to seek protection in the 
nocence is declared ? This is a very base arms of a generous people. The friendship 
proceeding indeed,. Mr. De Bretcil, and brings and benevolence of comte de Cagliostro, in 
contempt and reproach upon all concerned in advising the poor prince Louis de Rohan to 
it — to tne poat indignity, scandal and dis- be upon his (meaning the said prince Louis 
honour of Her said most Christian majesty ; de Rohan’s) guard against the comtesse de 
toi the great infamy and disgrace of the said Valois, and the intrigues of the queen’s 
Francois Barthelemy ; to the great disturb- (meaning her said most Christian majesty’s) 
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faction, who still seek the destruction of that 
noWe prince (meaning the said prince Louis 
de Rohan), nas brought upon the comte 
(meaning the said comte de Cagliostro) and 
his (meaning the said comte de Cagliostro's) 
amiable eomtesse, the hateful revenge and per- 
fidious cruelties of a tyrannical government. 
The story of the diamonds lias never been 
properly explained to the public in France, 
tr would discover too much of the base arts 
practised to destroy prince Louis (meaning 
the said prince Louis dc Rohan) and involve 
in guilt persons not safe to name in an arbi- 
trary kingdom— to the great indignity, scan- 
dal, and clishonour of her most Christian ma- 
jesty; to the great infamy and disgrace of 
the said Franfois Barthelemy, he the said 
Francois Bartheieiny then and there being 
charged with the afmirs of France as afore- 
said ; to the great disturbance of the public 
peace, good order, and government of this 
Kingdom ; to the great 'danger of creatine 
discord between our said lord the king and 
his subjects, -and bis said most Christian ma- 
jesty and his sub jects ; in contempt of our said 
lord the king and his laws ; to the evil exam- 
ple of all others in the like case offending ; 
andaisiinst the peace of our said lord the 
now Ling, his crown, and dignity. Where- 
upon the said attorney* general of our said 
loid the king, who for our said lord king in 
this behalf prosecuteth, for our said lord the 
king prayeth the consideration of the Court 
here, in the premises ; and that due process 
oflaw may be awarded against him the said 
George Gordon, commonly called lord George 
Gordon; to make him answer to our said 
lord the king touching and concerning the 
premises aforesaid. 

[the Information was opened by Mr. Law.*] 

Mr. Att. Gen. May it please your lordship, 
and you gentlemen of the jury : 

• According to an account of this Trial 
which is inserted in the European Magazine, 
1 1, p. 44 6, the defendant, for the pur- 
pose of putting off his trial, presented an affi- 
oarit, stating, * that he had on Monday and 
‘Tuesday been violently repulsed from the 

* door of Mrs. Fitzherbert, near Grosvenor- 
1 square, by which he was prevented from 
‘ •erring a subpani. He therefore prayed 
1 that the trial might be deferred, as he con- 
‘ adered her testimony as essential to his de- 
‘ fence. 

‘ The attorney-general said, that he could 
4 not possibly allow the merits of this affida- 
‘ vit. The notice of trial had been given near 
1 three weeks since, therefore an ineffectual 
‘ attempt to serve a subpanA but two days 
4 since could not form a sufficient claim to 
4 any farther delay. He wished also to know 
4 to what parts of his lordship’s defence the 

* evidence of Mrs. Fitzherbert would be ap- 
‘ plicahle. 

4 Lord George Gordon replied, by jnention- 
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| This is an information against lord Georg# 
Gordon, for an offence for which, I believe, 
not maqy informations have been filed ; but 
it is for an offence which as much concern* 4 
the peace of this country as any which can 
possibly be stated : and indeed it is absolutely 
necessary such an offence should be prevented ; 
for the consequences of its prevailing must be, 
that no man whatever can be sent upon a ) 
public embassy to the British court, without 
being liable, as they have for months past 
been, to be insulted and vilified in the publit 
papers of that nation in which they sustain 
the character of a sovereign in amity with us. 

Gentlemen, it is called the French informal 
tion. I suppose something is meant by these 1 
words, as if it weje not an English information. 

I, as his majesty’s attorney- general, in the 
prosecution of a duty incumbent on me, have 
Drought this information before you for an 
offence described by the learned judge, in th# 
book that has been quoted by the defendant 
upon the former information, as most mate- 
rially and immediately affecting the king’s 
government and his honour. 

Gentlemen, the information charges, that 
at the time this libel was published in The 
Public Advertiser, there did exist (as we all 
know there did) a peace and amity between 
the two courts of Great Britain and Ffance. 
— That Monsieur Barthelemy, in the absence 
of the count d’Adheraar, the ambassador 
from France, was charged with the affairs of 
that court, and, in his 3>sence, filled in every ' 
respect the character of the French minister. 
— That, being in that situation, the nobl* 
lord, the defendant, thought fit in a public ' 
newspaper, circulated about this town, to 
cause to be published the subject of this io- ' 
formation. — It is a publication which could 
not possibly have any other effect in an Eng- 
lish newspaper, but that of vilifying the high 
persons mentioned, without one possible good 
effect that could arise from it. 

It is astonishing how any person in the 
noble lord’s situation, should think himself 
justified in going so much out of the way, as, 
amongst other of his writings, to fix upon a 
foreign minister, resident at this court, as a 
proper object to level his insidious attacks 
ujion. 

The French ambassador had submitted a 


* ing a conversation which he said he had at 

* Paris with Mrs. Fitzherbert, with the rela- 

* tion of which he intermingled s6 many 

* allusions to the situation of that lady, either 

* too indelicate or too absurd for our repeti- 

* tion, that judge Buffer was compelled to in- 
‘ terpose. His lordship with some difficulty 
€ was silenced, and it was then ordered that 
‘ the trial should proceed.* 

A similar account of this attempt to defer 
the trial will be found in a very inferior re- 
port of these proceedings -against lord George 
Gordon, purporting to be taken in short-hand 
by ‘ J, Johnson, esq. of the Temple.* 
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considerable time to these sorts of insults, 
which, I am sorry to say it, has been said 
must be submitted to iu England. It was 
submitted to till it could be borne no longer ; 
and no person will serve any foreign prince, 
in the character of an ambassador to this 
country, if he is to be attacked in this man- 
ner by any man who chooses to vilify him. I 
am sure no good man would wish that such 
should be the character of the English nation, 
r I need not state more than this to show, that 
if there is any person who has particularly a 
right to be protected from scandal, it is one,, 
who, coming from his country in a public 
character, resides here for the purpose of 
transacting the affairs of his own court 

The noble lord, the defendant, has com- 
plained of the lapse of time before these in- 
formations were filed. 

The information which has been tried, was 
filed immediately upon the publication’s being 
found out. I did not lose a moment. As soon 
as I could put the charge upon parchment, 
and have it compared carefully with the libel, 
which you know is necessary, it was filed — 
it was filed of the same term. 

With respect to the present publication, the 
French minister having suffered a great deal 
of scandal and insult from the noble lord, who 
pestered him continually with his visits, he 
saw himself at last most grossly attacked in 
The Public Advertiser— the queen of France, 
and the French minister accused of that, 
which could be calculated for no other pur- 
pose than venting the noble lord's malice, or 
the malice of some other person. 

This being the case, the French minister 
would have taken upon himself to prosecute 
the defendant ; but when government knew 
how much it affected the mind of the high 
and honourable person whom it concerned, it 
would have been a shabby part indeed, in go- 
vernment, to have suffered a foreign minister 
to come here as a private prosecutor, to pro- 
tect himself against the attack of a British 
subject, appearing publicly at noon-day and 
avowing it. 

Mr. Woodfall, the printer of the news- 
paper, having been sent to, he gave up lord 
George Gordon as the author of the libel .* I 
believe he did so with his lordship’s permis- 
sion ; for I will say for the noble lord, that 
he appears very openly to avow what he does. 
How tar that extenuates the offence, will be 
for consideration in another place. The con- 
sequence of Mr. Woodfall’s giving up lord 
George Gordon as the author is, that he is 
not brought before you. 

I confess I should, if I could possibly have 
got evidence to have affected both, have pro- 
secuted Mr. Woodfall as well as the noble 
lord, because if I. could prevent the publica- 
tion, I should prevent the offence ; but Mr. 
Woodfall having immediately given up the 
author, it would not, after having made use 
of him as a witness, have been a proper tiling 
to have prosecuted him. 


You perceive, gentlemen, that this is a very 
delicate thing ; and the only objection that I 
know of to bringing forward this prosecution 
is, that it gives a -man an opportunity to be 
insolent once more, if he thinks fit ; but I 
cannot, as his majesty’s attorney-general, sit 
still and see a foreign minister abused from 
day to day in a public newspaper, without 
exerting that power which is put into my 
hands only to be used in the prosecution of 
great offences, but more particularly those 
which concern his majesty’s government 

The facts are these : The noble lord (the 
defendant) thought fit to attend comte de 
Cagliostro to the French minister. Monsieur 
Barthelemy (comte d’Adhemar being absent), 
who had a letter to communicate to comte de 
Cagliostro relative to his return to France : 
he there introduced himself into a conversa- 
tion between the French minister and comte 
de Cagliostro. The noble lord, the next 
morning, causes to be published in the news- 
paper this libel : 

‘ Yesterday morning the comte de Cagli- 
i ostro, accompanied by lord George Gordon 
‘ and Mr. Bergeret de Frouville, waited on 

* Mr. Barthelemy, at the hotel of France, in 
‘ Piccadilly, for an eclaircissement upon the 
‘ subject of this message from the court of 

* France delivered by Mr. Barthelemy, re- 
1 lating to the permission granted to the 
€ comte de Cagliostro to return to Paris. Mr. 

‘ Barthelemy, the comte de Cambise, and 
1 Mr. Daragon, seemed much surprised to see 

* comte de Cagliostro arrive in lord George 

* Gordon’s coach with his lordship and Mr. 

* Frouville.’ — No wonder that they did : I 
dare say it caused great surprise to the French 
ambassador to see the comte de Cagliostro, 
who came to him upon a message from his 
court, come accompanied with lord Geoige 
Gordon . — 4 And having expressed their desire 
4 that the comte de Cagliostro alone should 

* speak with Mr. Barthelemy, they were in- 
4 formed that lord George Gordon and Mr. 

4 Bergeret de Frouville were there on pur- 
4 pose to attend their friend, and that the 
4 comte de Cagliostro would not dispense 
1 with lord George Gordon’s absence from the 
4 conference. Will any friend to liberty 
4 blame comte de Cagliostro, after ten months 
4 imprisonment in a dungeon, for having his 
4 friends near him, when insidious proposals 

| 4 were made to him by the faction of Breteui), 
! 4 and the supporters of the Bastile? men who 
4 have already sought his destruction, and, 
4 after his innocence was declared by the par- 
4 liainent of Paris, embezzled a great part of 
4 his fortune, and exiled him from France. 
4 Mr. Barthelemy (seeing the determination 
4 of the comte’s friends) then read the letter 
4 from Mr. Breteuil ; but upon the comte de 
4 Cagliostro desiring a copy, Mr. Barthelemy 
4 refused it. A great deal of conversation 
4 then ensued on the subject, which in all pro- 
4 bability will give rise to a full represents- 
4 tion to the king of France, who is certainly 
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‘ voy much imposed on. The queen's parly 
( is still violent against comte de Cagliostro, 

* the friend of mankind : and De Breteuil^ 

* Se sieur De Launey, Titon, De Brunieres* 

* AUitre-Chesnon, Barthelemy, and Dazimer,* | 
—which we allege to mean D’Adhcmar, as 
undoubtedly it does — * are tire mere inslm-t 

‘ seats of that faction. The honour of the, 
1 king of France, the justice and judgment of 
‘the parliament of Paris, the good faith of 
‘ the citizens, and the good faith of the nation, 

‘ are all attainted by the pillage and detention 

* of the property ol r comte de Cagliostro. The 
‘ thousands of good citizens whose acclama- 
‘ tions shook the Bastile upon the declaration 
1 of his innocence, might very possibly give 
1 rise to his exile, by increasing the jealousy 
‘ and fear of an arbitrary government. But 
‘ why detain the fortune of a stranger, after 

* his innocence is declared ? This is a very 
‘ base proceeding, indeed, Mr. De Breteuil, 

* and brings contempt and reproach upon all 
‘ concerned in it.' 

And this, gentlemen, we allege to be to the 
pt at disturbance of the peace of this country, 
and to the great scandal of the French court, 
and of its minister resident here. Now there 
could be no other object in this publication 
than to cast reflexions upon a person sustain- 
ing a hiffh character from a foreign court ; for 
it could be to no purpose to apprize the people 
of this country of what he supposed were the 
prirate wrongs of comte de Cagliostro. But 
this not being thought sufficient, in another 
paper appeared this libel : 

‘ Comte de Cagliostro has declared he will 
€ hold no intercourse with any of le sieurs 

* messengers from France, except in the pre-* 

‘ sence of lord George Gordon. The gang of 

* French spies in London, who are linked in 
1 with monsieur De Morand, and the sieurs 

* Barthelemy, Dazimer, and the queen's Bas- 
de party at Paris, are trying the most insi- 
dious arts-to entrap the comte and com- 
‘tease/ 

Gentlemen, this is the offence I accuse my 
lord George Gordon of, that he has caused to 
be printed in a public newspaper, a most scan- 
dalous libel, grossly reflecting upon high cha- 
racters; among the rest, that of Monsieur 
Barthelemy* charged with high offices at the 
British court. 

Gentlemen, I will not insult your under-* 
standing so much, as to suppose you can 
doubt for a moment the propriety'of a prose- 
cution of this nature. I have told you before 
what must have been the inevitable conse- 
quence, if such libels may be published with 
impunity. The laws of England protect 
every man’s character from reproach. Public 
appeals cannot be made respecting particular 
persons with any good intent: this, of all 
ethers, is destitute of every defence whatever. 

A public character demands protection more 
particularly than one of his majesty's sub- 
Jesti; and if the same accusation had been 
unde against any one of you, that you were 
VOL. XXII. 
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spies in this country, or with those epithets 
wliich are bestowed upon monsieur Bar- 
thelemy, you would have a right to appeal to 
the laws of your country for redress. 

It would be below the minister of France to 
bring an action against any person : but he. 
had a right to call upon the laws, if there are 
any, upon his majesty’s officers, if there are 
any, and a jury, to vindicate him from those 
gross aspersions which are the subjects of the 
present prosecution. 

1 have no more to do now than to prove 
this publication by lord George Gordon, 
which from his manner and behaviour 1 sup- 
pose he will not deny. When that fact is 
proved, if you are satisfied that the persons 
mentioned here mean the persons that the in- 
formation stales they do; that monsieur Bar- 
thelemy is the person intrusted with the af- 
fairs of the French court; that Dazimer and 
Dagimer mean count D'Adheroar, the French 
ambassador; then I am satisfied, you will 
with great cheerfulness find the defendant 
guilty. 

Evidence for the Crown. 

John Bolts sworn.— Examined by Mr. Solicitor 
General. 

Did you purchase these news-papers (show- 
ing them to tire witness)? — I did. 

Where did you purchase them ? — Of Henry 
Sampson Woodfall. 

Where does he live ? — No. 1* Ivy-Lane. 

Mr. Henry Sampson Woodfall sworn. — Exa- 
mined by Mr. Bearcroft . 

Did you print and publish these two news- 
papers? (showing them to the witness) — I 
imagine 1 did. 

By whose directions? — Lord George 
Gordon's. 

Did you see him or hear from him upon the 
subject? — I heard from him. 

In writing I presume ? — Yes, I did. 

Look at these papers. (The manuscripts 
of the paragraphs, and two notes from lord 
George Gordon). — These I received from 
lord George Gordon. 

They were read by the Associate, and were 
as follow : 

‘ Dear Sir; I will pay the whole expenses 
‘ of any prosecution against you for articles of 
‘ intelligence that come from me. W e have * 
‘ sufficient proofs of their being spies. — They 
‘ dare not do any thing. — The time is very 
‘ critical, and I beg you will look over what is 
‘ inclosed, and give it publication on Monday. 

‘ — Your much obliged friend and servant, 

* Saturday night. G. Gordon/ 

To Mr. H. S. Woodfall, Public Advertiser . 

‘ Lord George Gordon having been in- 
‘ formed, that very serious consequences were 
‘ likely to ensue from the publication of the 
‘ intelligence in Thursday's paper, speaking 
Q 
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1 of Mr. Barthelemy and others as spies — the | 

1 printer at the time not knowing that Mr. ! 

‘ Barthelemy was charge d’affaires, — his 
‘ lordship has promised to pay all the ex- 
1 pensesand costs of defending Mr. Woodfall, 

* or any other printer, against whatever pro- 
1 tecutions may follow from the insertion of 

* articles in favour of his friend the corate de 

* Cagliostro.’ 

Paragraph read from The Public Advertiser. 

u Mr. Barthelemy, who conducts the affairs 
of France in the absence of corate Dazimer, 
having sent Mr. Daragon with a message to 
comte de Cagliostro, in Sloane-street, inti- 
mating that he had received orders from the 
court of Versailles to communicate to comte 
de Cagliostro that he had now permission to 
return to France, yesterday morning the 
comte, accompanied by lord George Gordon 
and Mr. Bergeret de Frouville, waited upon 
Mr. Barthelemy at the hotel of France, in 
Piccadilly, for an eclaircissement upon the 
subject of this message from the court of 
France, delivered by Mr. Barthelemy, relative 
to the permission granted to the comte de 
Cagliostro to return to Paris. Mr. Bar- 
thclemy, the comte de Cambise, and Mr. 
Paragon, seemed much surprised to see comte 
de Cagliostro arrive in lord George Gordon’s 
coach, with his lordship and Mr. Frouville ; 
and having expressed their desire that the 
comte de Cagliostro alone should speak with 
Mr. Barthelemy, they were informed that 
lord George Gordon and Mr. Bergeret de 
Frouville were there on purpose to attend 
their friend, and that the comte de Cagliostro j 
would not dispense with lord George Gordon’s j 
absence from the conference. Wifi any friend ! 
to liberty blame comte de Cagliostro, after 
ten months imprisonment in a dungeon, for 
having his friends near him, when insidious 
proposals are made to him by the faction of 
Breteuil, and the supporters of the Bastile? 
men who have already been his destruction, 
and, after his innocence was declared by the 
parliament of Paris, embezzled a great part of 
nis fortune, and exiled him from France. 
Mr. Barthelemy, seeing the determination of 
the comte’s friends, then read the letter from 
Mr. Breteuil ; but, upon the comte de Cag- 
liostro desiring a copy, Mr. Barthelemy re- 
fused it. A great deal of conversation then 
ensued upon the subject, which in all proba- 
bility will give rise to a full representation to 
the king of France, who is certainly very 
much imposed on. The queen’s party is still 
violent against comte de Cagliostro, the 
friend of mankind: and De Breteuil — le 
sieur De Launey — Titon — De Bmnieres — 
Maitre Chesnon — Barthelemy — and Dazimer, 
are the mere instruments of that faction. 
The honour of the king of France, the justice 
and judgment of the parliament of Paris, the 
good faith of the citizens, and the good name 
of the nation, are all attainted by the pillage 
and detention of the property of comte de 


Cagliostro. The thousands of good citizens 
whose acclamations shook the Bastile upon 
the declaration of his innocence, might very 
possibly give rise to his exile, by increasing 
the jealousy and fear of an arbitrary govern- 
ment. But why detain the fortune of a 
stranger; after his innocence is declared? 
This is a very base proceeding indeed, Mr. De 
Breteuil/ and brings contempt and reproach 
upon all concerned in it.” 

Paragraph read from The Public Advertiser. 

“ Comte de Cagliostro has declared he will 
hold no intercourse with any of le sieur Bre- 
teuil’s messengers from France, except in the 
presence of lord George Gordon. The gang 
of French spies in London, who are linked 
with monsieur De Morand, and the sieurs 
Barthelemy, Dazimer, Cambise, and the 
queen’s Bastile party at Paris, are trying the 
most insidious arts to entrap the comte and 
comtesse, have the effrontery and audacious- 
ness to persecute them publicly, and vilify 
their characters even in this free country, 

> where these noble strangers are come to 
'seek protection in the arms of a generous 
'people. The friendship and benevolence of 
comte de Cagliostro m advising the poor 
prince Louis de Rohan to be upon his guard 
against the comtesse de Valois, and the in* 

J trigues of the queen’s faction (who still seek 
Hhe destruction of that noble prince), has 
p. brought upon the comte and his amiable 
^comtesse the hateful revenge and perfidious 
cruelties of a tyrannical government. The 
story of the diamonds has never been pro- 
perly explained to the public in France. It 
would discover too much of the base arts 
practised to destroy prince Louis, and involve 
in guilt persons not safe to name in an arbi- 
trary kingdom.” 

Mr. Henry Sampson Woodfall. — Cross-exa- 
mined by Lord George Gordon. 

You have known me for some years — I ask 

S ou, whether there was any misunderstanding 
etween us relating to any affairs inserted in 
your paper, Whether I did not always act in 
this fair manner ? — Always. 

I ask Mr. Woodfall, as a man of learning. 
Whether, when he published that in his news- 
paper, he thought it a libel ? 

Court . That is not a proper question. 

William Fraser t esq. sworn.— Examined by 
Mr. Solicitor General. 

You are one of his majesty's under-secreta- 
ries of state ?— I am. 

What character did the comte d’Adhemar 
sustain in this country previous to August 
last ? — Ambassador from the court of France. 

Was be regularly credented to lord Car- 
marthen’s office ? — He was. 

Who became chargd des affaires of the 
court of France when he went to France?— 
Monsieur Barthelemy. He was regularly in- 
troduced to the secretary of state by the 
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comte d’Adhemar 


as 


for 0 Libel . 
charge des affaires 


upon taking leave. 

’ 1$ that the usual form in which charge 
des affaires are announced, upon ambassadors 
taking leave ? — It is. 

Am as such he was received ? — He was. 

Did monsieur Barthelemy correspond with 
the French court, and do business at your 
office?— He did business at our office : 1 sup- 
pose therefore he corresponded with the 
french court. 


William Fraser , esq. — Cross-examined by 
Lord George Gordon. 

Whether you know the comte d’Adlie- 
tnar’s character in France ? — That he is comte 
d’Adhemar in France ; that is all I know of 
him ; and that he is so in his credentials. 

Do you know any thing about his family ? 
— No. 
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he and his wife desired me to be his friend' in 
this country, and to protect them as much as 
lay in my power from attacks in this country, 
particularly from a French paper the Courier 
de l’Europe, printed by De Morand, under 
the daily inspection of the French minister. 

I took him in my coach. We had with us 
Mr. Frouville, an officer in the French ser- 
vice. He went with me. He desired me to 
state the case plainly to the English nation, 
to clear up the insidious attack that followed 
him, and damaged him in the prosecution he 
commenced for the recovery of his goods, his 
diamonds, jewels, and plate, and every thing 
that was seized and never returned to him ; 
and that prosecution was going on m 
France at the time ; and he thought he 
should be much prejudiced by the writings in 
this country under the direction of the French 
ambassador. 


You say he is comte d’Adhemar : — both in 
writing and printing it is put Dazimer.— Did 
vou receive a letter from me to deliver to the 
lung l — I know nothing of it 

Did not one of the king’s messengers at the 
marquis of Carmarthen’s office bring you a 
letter? — I do not recollect. 

Did you hear of it ? — No. 

Did you know that a note from the French 
ambassador to me through your office reached 
the king? — Not through my hands. 

Was not there a letter ? — 1 do not recollect. 

The end of the evidence for the Craum. 

Lord George Gordon — Count de Cagliostro 
requested me to go with him, knowing these 
proposals to be insidious, because we had 
news from the friends of liberty in France 
that he was exiled by order of the king though 
the order of the king was done by the queen's 
party. His exile was that— and a copy of 
this exile is sent to all the foreign ports : they 
look if they have an order ot exile against 
such a person, and then they do not admit 
him. 

They wanted to get him back into that 
coentiy, for the purpose of imprisonment, 
because he was determined to stir up the 
disaffection of the French people to the 
French government, and to destroy the 
fiastiie. 

They were curious to find out the parties 
they were acting with, and his friends were.' 
as curious to find out the proceedings of the 
queen’s party against him, under the name of 
toe king always ; and they sent him word thatj 
his letter to return was only a private letter 
from monsieur De Breteuil the minister, to bej 
read to him, but not to be given to him; sol 
that if he came into France, he could show) 
no counter order to the order of exile : and 
they cautioned him by no means to be en* 
trapped insidiously to get into France again, 
but to wait till the order was counter- 
ordered by the king, the same authority that 
pweit. 

Upon this he communicated it to me, and 


I did not put Dazimer meaning to avoid 
any imputation against count D’Adhemar; I 
certainly did mean the person who is here 
under the name of count D’Adhemar, when 1 
said Dazimer. The French party desired he 
might be always called Dazimer. The Dazi- 
mer family is not like the D’Adhemar family ; 
but he is a clever man, like our Jenkinson, a 
good education, a clever penetrating man, and 
a man of address, which always noble families 
have not. , 

This person, whose name is Dazimer, got 
married to one of the first families in France ; 
his name was changed then to D’Adhemar, 
which is one of the first families in France ; 
but this has not hurt the old nobility of France. 

Summing up. 

Mr. Just. Fuller. Gentlemen of the jury ; 'this 
is an information against the defendant for 
publishing two libels. — You have heard them 
read in evidence. 

There are counts in the information for 
both of them ; first upon the written one, and 
then upon the printed one ; in which there is 
a mistake in the name — it is written Cambise, 
and it is printed Cambire; but in both re- 
spects the information agrees with the evi- 
dence— for it has stated the written libel as it 
is, and the printed libel as it is. 

With respect to this libel coming from the 
defendant : 

Henry Sampson Woodfall says he printed 
the papers by the direction of the defendant, 
and the papers which he produces, are the 
originals he received from the defendant; 
and besides that he produced a note, which 
was written by the oefendant, in which the 
defendant engaged to pay all the costs he 
might be put to in defending himself against 
any prosecution. 

With respect to the other parts of the in- 
formation, the averments are very few in 
number. — The first is, that there was a peace 
subsisting between England and France. — 
That is a matter of public notoriety, and 
therefore no evidence was necessary of that. 
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It next states, that count D’Adhemar was 
ambassador from France. — The information, 
in stating the libel, has the word Dazimer in- 
stead of D’Adhemar ; and that the informa- 
tion avers means count D’Adhemar, who was 
the ambassador here. That indeed is admit- 
ted by the defendant now-^for he says he 
was the person whom tic alluded to ; and the 
language of the paper imports it, because it 
speaks of Mr. Barthelemy as the person con- 
ducting the affairs of France in the absence of 
Dazimer. 

Then the only tiling remaining is, that Mr. 
Barthelemy was the charge des affaires. — 
That fact is proved by Mr. Fraser, who says he 
was introduced as such by count D’Adheraar, 
and afterwards did business in their office as 
auch. 

There is no other inuendo in the informa- 
tion, but respecting the names. — If you are 
satisfied of the gudt of the defendant, you 
will find him guilty ■ -if not, you will acquit 
him. 

The Jury immediately pronounced the de- 
fendant Guilty. 

Note. The three informations were tried 
hy a special jury of merchants pf the city of 
Londou. 

On the 27th of June, 1787, Thomas Wil- 
kins received the judgment of the court of 
'King’s-bench to be imprisoned in the gaol of 
Newgate for two years.* 

On the 28th of January, 1788f, lord 
George Gordon was brought into the court of 
Ring's-bench in custody of the gaoler of his 
majesty's gaol of Newgate, by virtue of a rule 
of court. 

Mr. Justice Buller made a report of the 
evidence given on the trial — when Mr. At- 
torney-general on the part of the Crown, and 
Mr. Wood and Mr. Dallas (of counsel for 
the defendant) respectively addressed the 
Court. 

Mr. J ustice AMurst . — George Gordon, com- 
monly called lord George Gordon; you have 
been tried and found guilty upon very clear 
evidence of the publication of two very scan- 
dalous and seditious libels ; the one intituled, 
4 The Prisoners Petition to the Right Hon. 
4 Lord George Gordon, to preserve their Lives 


* On July 11, 1788, Wilkins received his 
majesty’s free pardon. See the Annual Re- 
gister for that year, Chronicle, p. 208. 

t It appears that to avoid sentence, lord 
George Gordon had, subsequently to his trial, 
retired to Holland ; but having been ordered 
by the burgomasters of Amsterdam to quit 
that country, he returned to England, where 
he lived in concealment until Dec. 7, 1787, 
when he was apprehended at a jew’s house in 
fiiiuiingltam, for a contempt of the court of 
Riug's-bench. Being afterwards brought be- 
fore Mr. Justice Buller, he was under a warrant 
from him lodged in the King’s-bench prison. 
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4 and Liberties, and prevent their Banishment 
4 to Botany-bay/* — tne other, a publication by 
way of paragraph in The Publie Advertiser. 

The nrst, (which as to its address to your- 
self is merely fictitious, and of your own 
fabrication) is manifestly calculated to stir up 
and excite tumults, discontents and seditions, 
amongst the prisoners confined under sen- 
tence of death or transportation in the several 
gaols of this kingdom; and to propagate in 
the minds of his majesty's subjects an hatred, 
contempt, and abhorrence of the criminal laws 
of this country (of all others the most famed 
for their lenity) ; and to traduce those who 
are intrusted with the administration of 
them. 

The other of these libels is calculated most 
daringly to asperse the character of her most 
Christian majesty the queen of France, by 
imputing to her great tyranny and oppres- 
sion ; and to vilify the character of monsieur 
De Barthelemy (the charge des affaires of the 
court of France) as being the tool employed 
in carrying on such supposed arbitrary and 
oppressive measures. 

The several informations upon which your 
convictions are founded, have already been 
publicly read, in which the libels are stated at 
large ; and it would be doing too much 
honour to the publications, were I to recapi- 
tulate all the fanatical jargon contained in the 
one — or the low, scurrilous, and indecent abuse 
contained in the other. 

In regard to the first of these (styled 4 The 
4 Prisoners Petition*) it were to be wished 
that you would make a better use of your 
reading in the Bible, than merely to apply 
and make use of the Scripture style and 
phrase to the wicked purpose of promoting 
mutiny and sedition, and undermining the 
laws of this kingdom. 

If you had read the Scriptures to any good 
purpose, and with any serious intentions of 
learning your duly, you would have found 
that one of the great ends of religion is to 
promote peace and harmony in the world, 
and to teach men submission to govern- 
ment, and an obedience to the laws ; — and it 
would be of great advantage to yourself, as 
well as to thp public, if you would learn to 
regulate your own practice in conformity to 
its precepts. 

One is sorry that you, who are descended 
from an illustrious line of ancestry, should 
sully the lustre of that family by deviating 
from those paths of honourable conduct to 
which they were at first indebted for those 
marks of royal favour and distinction con- 
ferred upon them by their sovereigns and 
that instead thereof you should prefer the 
mean and false ambition of being popular 
amongst a low and unprincipled rabble — 
(amongst thieves and pickpockets) and stand- 
ing forth as the champion of mischief, 
anarchy, and confusion. 

As to that part of the libel which relates 
to the judges, they would (as far as respects 


Digitized by LiOOQle 



233] for a Libel . 

tbwwdves personally} have been contented 
to pan it over 'with that contempt which it 
Serves ; — but it highly concerns the good 
of Ac community, that the dignity ot the 
station should be vindicated against the 
attempts of wicked and evil-minded people, 
who, by endeavouring to depreciate the 
characters of those who are intrusted with 
the administration of the laws, hope by 
degrees to bring the law itself into contempt 
and abhorrence; and to sap and undermine 
the foundation of all order and government. 

In regard to the second of those libels 
contained in The Public Advertiser, it appears 
to be written with the same spirit of male- 
volence and wicked intention. — Every good 
subject must certainly be happy to see oeace 
and tranquillity again restored to this king- 
dom, after having been engaged for a long 
time in a scene of war with the kingdom of 
France and other powers. 

It has been the business of parliament to 
endeavour to cement a friendly correspon- 
dence between the two nations, by establish- 
ing a treaty of commerce calculated for the 
mutual benefit of each country, and by that 
means to obliterate the traces of former 
enmity. 

This prospect of tranquillity (so pleasing 
to the mind of every good subject) you could 
not behold with satisfaction, and therefore^ 
as far as in you lay, you endeavoured to ren 
kindle an animosity between the two nations, 
by a persona] abuse of the sovereign of ond 
of them ; for it certainly is a high degree orj 
abuse to suppose the queen to be at the* 
bead of a party who are unjustly persecuting) 
and trying to intrap the comte de Cagliostro,' 
who is supposed to have been guilty of 
crimes which made him obnoxious to the 
laws of his own country ; — and it is likewise 
an abuse upon the minister of that country, 
who represents the sovereign of that state 
from which he is sent, and therefore every 
insult upon him is a degree of insult upon 
the state which he represents. 

It was highly necessary that the governing 
powers of this country should take upon 
themselves the prosecution of so daring an J 
offender.— Other nations (who do not know '] 
how much that greatest of all blessings — { 
Liberty, and particularly the Liberty of theii 
Press— may be perverted in the hands oft 
wicked men), can hardly be induced to believe | 
that 6uch daring and atrocious publications 
as jours could ever go forth into the world 
without the connivance (at least) of that 
state in which they are published :* — and 
well might they harbour such suspicions if 
the author of such publications were not 
brought forth to exemplary punishment as, 
far as the laws of the country would admit. 


• As to this, see Mr. Starkie’s Treatise on 
the Law of Slander and Libel, p. 540, ed. of 
1813, and in this Collection the case of 
Peltier,*, d. 1803, port. 
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It is beyond the power of the law to rectify 
men’s minds and to infuse into them that 
noble fire which burns in the breasts of 
good men and prompts them to doing of 
praise-worthy actions and promoting the 
happiness of their country, and the good of 
their fellow creatures; but it is in the power 
of the law to take from evil-minded men the 
ability of doing mischief and to restrain 
them of that liberty which they so grossly 
abuse ; and we should ill- discharge the trust 
reposed in us, if, by the punishment we 
inflict, we did not endeavour to secure the 
peace of the country, by taking from you the 
power, at least for a time, ot disturbing its 
tranquillity. 

And though the advocates for the crown 
have admitted, that your behaviour, since 
you have been under confinement, has been 
peaceable and decent which may operate 
somewhat in your favour, yet still your 
crimes are of such a nature as certainly merit 
an exemplary degree of punishment; and 
whatever our feelings may be for your 
situation, we should be criminal if we were 
too much to give way to those feelings. 

Your offences being in their nature several, 
as they are for two different publications, 
and which are made the subject of two several 
informations, the forms of law require "two 
several and distinct judgments.* 

Therefore, you being now brought here 
into Court, in custody of the gaoler of his 
majesty’s gaol of Newgate, by virtue of a 
rule of this Court, and being convicted of 
certain trespasses, contempts, and misde- 
meanors, in writing, composing, printing, and 
publishing, and causing, and procuring to be 
written, composed, printed, and published, a 
certain false, wicked, malicious, scandalous, 
and seditious libel, intituled, ‘ The Prisoners 
‘ Petition to Lord George Gordon;’ and 
which said libel is also further intituled, * The 
‘ Prisoners Petition to the Right Honourable 
6 Lord George Gordon, to preserve their, 
* Lives and Liberties, and prevent their 
‘ Banishment to Botany-bav,’ — and other 
scandalous and seditious libels in the infor- 
mation in that behalf specified, whereof yoq 
are impeached : 

This Court doth order and adjudge, that 
for your offences aforesaid, you be imprisoned 
in his majesty’s gaol of Newgate for the term 
of three years, now next ensuing ; and that 
you be now remanded to his majesty’s said 
gaol of Newgate, to be there kept in safe 
custody, in execution of the judgment afore- 
said. 

A nd you being now brought here into Court 
in custody of the keeper of his majesty’s gaol 
of Newgate, by virtue of a rule of this Court, 
and being convicted of certain trespasses, 
contempts and misdemeanors, in publishing, 


* As to this, see vol. 19, pp. 1083, 1132, 
1136. See too the sentence passed upon 
Waddington, 1 East 172. 
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and causing and procuring to be published, 
in a certain public newspaper, called The 
Public Advertiser, a most wicked, false, 
scandalous, malicious, and defamatory libel, 
of and concerning her most Christian majesty, 
and of and concerning monsieur Barthelemy, 
the charge des affaires of the court of France, 
and other scandalous libels in the informa- 
tion in that behalf specified; and having also 
been convicted of certain other trespasses, 
contempts, and misdemeanors, bv writing, 
composing, printing, and publishing, and 
causing and procuring to be written, com- 
posed, printed, and published, a scandalous 
and malicious libel, (intituled, 1 The Pri- 
* soners Petition to the Right Honourable 
1 Lord George Gordon, to preserve their 
1 Lives and Liberties, and to prevent their 
1 Banishment to Botany-bay’) for which you 
have this day been sentenced and ordered by 
this Court to be imprisoned in his majesty’s 
gaol of Newgate for three years. 

This Court doth now order and adjudge, 
that for your trespasses, contempts, and mis- 
demeanors, first above-mentioned, in publish- 
ing, and causing to be published the said 
libels in that behalf mentioned, you do pay 
a fine to our sovereign lord the king of 500/., 
of lawful money of Great Britain ; and that 
you be further imprisoned in his majesty’s 
said gaol of Newgate for the space of two 
years, to be computed from and after the 
determination of your aforesaid imprisonment 
for writing, composing, printing, and publish- 
ing the said other libel, intituled, * The Pri- 
4 soners Petition to the Right Honourable 
4 Lord George Gordon,’ and other scandalous 
and seditious libels in the information in 
that behalf specified. 

And tills Court doth further order, that you 
shall give security for your good behaviour 
for the space of fourteen years, to be com- 
puted from and after the expiration of the 
said two years, for which you are now sen- 
tenced to be imprisoned. 

Such security to be, yourself in 10,000/. 
and two suiheient sureties in 2,500/. each. 

And lastly it is ordered, that you be now 
remanded to his maiesty’s said gaol of New- 
gate, to be there kept in sale custody in 
execution of this judgment and until you 
shall have paid the said fine and given such 
security as aforesaid. 


January 18th, 1793. This day, lord George 
Gordon, the term of his lordship’s impri- 
sonment having expired; was brought into 


the court of King’s-bench for the purpose 
of being admitted to bail; he was accom- 
panied by the keeper, two men as his bail, 
and several Jews. He had a large slouched 
hat on his head, and an enormous beard. 
He was ordered to take off his hat, which 
he refused. The Court directed the crier 
to take it off, which he did accordingly. 
Lord George desired the Court to take notice, 
that his hat had been taken off by violence. 
He then deliberately took out of his pocket 
a white cap, which he put upon his head 
and tied a handkerchief over it ; after which, 
he produced a paper, intituled, * The petition 
‘ of Israel Abraham George Gordon, com- 
* monly called Lord George Gordon.’ He 
said, the petition was an apology for appearing 
with his head covered agreeably to the 
custom of the Jews. By a conformity to this 
custom, he meant no disrespect to the Court, 
as it arose purely from the tenderness of his 
conscience, since he had entered into the 
1 holy covenaut of circumcision.’ The petition 
was read by the officer of the Court, and con- 
tained many arguments drawn from the 
Jewish writers in favour of appearing with 
his head covered before all men. The sen- 
tence against him Tor the libels was, at his 
request, read, after which he read a written 
paper ; the substance of which was, that he 
nad been imprisoned for five years among 
murderers, thieves, &c. and that all the con- 
solation he had, arose from his trust in God ; 
that he was compelled to find security for 
his good behaviour for 14 years, himself in 
5,000/. and two sureties in 2,500/. each. He 
said, that lord Kenyon, who had been his 
couusel when he was tried for high treason, 
well knew the amount of his income, he had 
only an annuity of 500/. a year, which was 
not assignable, hut granted merely for his 
aliment. He was obliged to his brother, the 
duke of Gordon, for the loan of 500/. with 
which he was then ready to pay the fine 
amounting to that sum. In order to obtain 
his enlargement, he had brought two persons 
into Court who were ready to become his 
bail ; but the attorney-general objecting ts 
the bail proposed, and producing affidavits 
of their incompetency, his lordship was re- 
manded to prison.* 

Being unable to provide the requisite 
security for his good behaviour, lord George 
Gordon reraaiaed in confinement until bis 
death, which happened on the 1st of Novem- 
ber 1793. 


• Ann, Reg. Vol. XXXV, Chron. p. X 
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571^ Proceedings on the Trial of an Information exhibited Ex- 
Officio, by the King’s Attorney-General, against John 
Stockdale for a Libel on the House of Commons ; tried in 
the Court of King’s-Bench Westminster, before the Right 
Hon. Lloyd Lord Kenyon, Chief Justice of England, on 
Wednesday the Ninth of December : 30 George III. 
A. D. 1789. [Taken in Short hand by Joseph Gurney.]*! 


I [The pamphlet which gave rise to the follow- 
ing trial, was written by the Rev. Mr. Lo- 
some time one of the ministers of 
, near Edinburgh ; — “ A gentleman 
formed to be the ornament and instructor 
of the age in which he lived : all his writ- 
ings are distinguished by the sagacity of 
their reasonings, the brilliancy of their 
imaginations, and the depth of their phi- 
losophical principles. Though cut on in 
the flower of his age, while the prosecution 
against his publisher was depending, he 
left behind nim several respectable pro- 
ductions, and particularly Elements of 
Lectures upon the Philosophy of Ancient 
History; which though imperfect, and un- 
finished, will afford to the discerning, suffi- 
cient reason to regret that his talents did 
not remain to be matured by age, and ex- 
panded by the fostering breath of public 
applause.” 

8ucn is the character, given of Mr. Logan in 
the last New Annual Register; but as his 
review of the charges against Mr. Hastings 
has made so much noise in the world, it 
may not be uninteresting to state by what 
means he became so intimately acquainted 
with the politics of India. 

For some time previous to his decease, Mr. 
Logan was the principal author of that part 
of the English Review which gives the 
general state of foreign and domestic po- 
litics. The inquiries m the House of Com- 
mons which led to the impeachment of 
Mr. Hastings, formed -very naturally the 
most material part of that Review for a 
considerable time ; and his strictures upon 
the arguments and the decision on the 
Benares and the Begum charges, are written 
with great force and elegance; and con- 
tain reflections infinitely more pointed than 
any of those which Mr. Fox objected to in 
his pamphlet. 

Having qualified himself by the information 
that he had acquired from intense appli- 
cation, to give to the world what he con- 
ceived * to oe a fair and impartial account 
of the administration of Mr. Hastings, he 

% In this case I have also availed myself of 
the Report inserted in the second edition of 
Erskine’s Speeches, by Ridgeway, | 


sat down voluntarily, without a wish or 
prospect of personal advantage, to examine 
those articles which had been presented lo 
the House of Commons by the managers, 
then a committee of secresy, and which 
now form the articles before the Lords. 
When he had compleated his pamphlet, he 
submitted it in manuscript to the perusal 
of a gentleman who is intimately con- 
nected with Mr. Hastings. That gentle-, 
man was certainly very ill qualified to ad- 
vice him as ;a lawyer; it never having en- 
tered into his imagination, that after the 
torrent of abuse that had been poured out 
upon Mr. Hastings, for years, any thing 
said in reply could be deemed libellous, 
and therefore he merely examined whether 
Mr. Logan was correct in his statement of 
facts, and communicated to him every par- 
ticular relative to the last thirteen articles. 
Not satisfied with this communication, Mr. 
Logan examined the votes and the speeches 
as printed and circulated throughout Great 
Britain. After an accurate investigation, 
he thought himself justified in inserting in 
his pamphlet what a member had said in 
the House, that the Commons had voted 
thirteen out of twenty articles, without 
reading them. 

The bookseller to whom Mr. Logan ori- 
ginally presented his pamphlet offered a 
sum for it which he conceived so inade- 
quate to its importance, that he carried it 
to Mr. Stockdale, to whom he gave it; 
taking for himself a few copies only, which 
were sent in his name to men of the first 
eminence in letters, both in London and 
~ Edinburgh. 

After it had been some time in circulation 
and read with great avidity, it was publicly 
complained or by Mr. Fox. That gentle- 
man quoted what he conceived to oe the 
libellous passages. The following day he 
moved an address to his majesty, to direct 
his attorney-general to prosecute the au- 
thor and publishers, and the motion was 
catried nemine contradicente ; but owing to 
the sickness of the principal witness the 
trial was deferred for nearly two years. 
This prosecution which has been attended 
with a very heavy expense to Mr. Stock- 
dale, and has been nearly two years 
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depending, hath excited universal atten- 
tion. 

The acknowledged accuracy of Mr. Gurney 
is too well known to require any particular 
praise on this occasion ; but it never was 
more remarkable than in the present in- 
stance; yet the eloquent and excellent 
speech oi Mr. Erskine will appear to great 
disadvantage to those who nad the good 
fortune to hear it, so much even the nest 
speeches depend upon the power of deli- 
very. It was spoke in as crowded a court, 
as ever appeared in the King’s-bench. 
The exertions of that gentleman in support 
of his clients are too well known, to ac- 
quire new force from any thing that can 
be said of him hete; but on no occasion 
and at no period, did he display those 
wonderful abilities that he possesses in a 
higher degree, and Mr. Erskine will be 
quoted as the steady friend, and supporter 
of the constitutional rights of the people 
of Great Britain, as long as the sacred 
flame of liberty shall animate the breast of 
an Englishman. 

The result of this trial proves how danger- 
ous to public liberty it would be, were any 
body of men parties and judges in their 
own cause. No good subject will call into 
question unnecessarily, any of the privi- 
leges claimed by the House of Commons ; 
but if in the instance before us the House, 
consulting former precedents, had taken 
upon itsdf to state the crime and to pro- 
nounce judgment, a British subject might 
have been seized and imprisoned some 
months, probably to the ruin of himself 
and his family, without the possibility of 
reparation. It may therefore with the 
greatest truth be observed, that by the 
exertions of Mr. Erskine, and by the deci- 
sion on this prosecution, the freedom of 
the press, ana the liberty of the subject, 
are fully secured. — January 13th, 1790. — 
Grig. Ed.] 


[For the proceedings in the House of Com- 
mons on February 14th and 15tb, 1788, in 
consequence of which the following trial 
took place, see the New Parliamentary 
History, Vol. XXVII, pp. l. 7.] 

The Information. 

V 

Of Easter Term, in the Twenty-eighth 
Year of the Reign of King George the 
Third. 

Middlesex, ? Be it remembered, that Richard 
to wit. S Pepper Arden, esq. attorney- 
general of our present sovereign lord the king, 
who for our present sovereign lord the king 
in this behalf prosecutetb, in his own proper 
person comes here into the Court of our said 
lord the king, before the king himself, at 
Westminster; on Wednesday next after fifteen 
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days from the feast day of Easter in the same 
term, and for our said lord the king giveth 
the Court here to understand and be inform- 
ed. that before the printing and publishing of 
the several false, scandalous, infamous, wick- 
ed, malicious, and seditious libels, hereinafter 
mentioned, the Commons of Great Britain in 
parliament assembled had, at the bar of the 
House of Lords, impeached Warren Hastings, 
esq., late governor-general of Bengal, of high 
crimes ana misdemeanors, and had there ex- 
hibited divers articles of impeachment of high 
crimes and misdemeanors against the said 
Warren Hastings, to wit, at Westminster 
aforesaid, in the county of Middlesex afore- 
said ; yet John Stockdale, late of the parish 
of St. James’s, Westminster, in the county of 
Middlesex, bookseller, well knowing the pre- 
mises, but being a wicked, seditious, and ill- 
disposed person, and having no regard for the 
laws of this realm or for the public peace and 
tranquillity of this kingdom, and most unlaw- 
fully, wickedly, and maliciously devising, con- 
triving, and intending to asperse, scandalise, 
and vilify the Commons of Great Britain in 
s parliament assembled, and most wickedly and 
audaciously to represent their proceedings in 
parliament as corrupt and unjust, and to make 
it to be believed and thought as if the ma- 
jority of the Commons of Great Britain in 
■ parliament assembled, were a most wicked, 
Uyrannical, base, and corrupt set of persons, 
(and to bring the Commons of Great Britain 
in parliament assembled into hatred and con- 
tempt with the subjects of this kingdom, and 
to raise, excite, and create most groundless 
distrusts in the minds of all the king’s sub- 
jects, as if from the profligacy and wickedness 
I of the Commons of Great Britain in parlia- 
ment assembled, great injustice would be 
done to the said Warren Hastings on the fif- 
teenth day of February, in the twenty-eighth 
year of the reign of our said present sovereign 
.lord the king, at Westminster aforesaid, in 
-the county of Middlesex aforesaid, with force 
and arms, unlawfully, wickedly, maliciously, 
and seditiously printed and published, and 
* caused and procured to be printed and pub- 
lished, in a certain book, or paroplilet, inti- 
tuled, * A Review of the Principal Charges 
‘ against Warren Hastings, esq., late Governor 
( General of Bengal,' a certain false, scan- 
dalous, wicked, seditious, and malicious libel 
of and concerning the said impeachment of 
the said Warren Hastings, so exhibited as 
aforesaid, and of and concerning the Com- 
mons of Great Britain in parliament assem- 
bled, containing, amongst other things divers 
false, scandalous, seditious, and malicious 
matters of and concerning the said impeach- 
ment, and of and concerning the Commons 
of Great Britain in parliament assembled, ac- 
cording to the tenour and effect following, to 
wit: the House of Commons (meaning the. 

| Commons of Great Britain in parliament as- 
sembled) has now given its final decision 
with regard to the merits and demerits of Mr* 
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{tastings (meaning the said Warren Hastings, 
esq., J&te governor-general of Bengal). The 
grand inquest of England (meaning the said 
Commons of Great Britain in parliament as- 
sembled) have delivered their charges (mean- 
ing the charges of the said Commons of 
Great Britain in parliament assembled) and 
preferred their impeachment (meaning their 
impeachment of tne said Warren Hastings) ; 
their allegations are referred to proof, and 
from the appeal to the collective wisdom and 
justice of the nation, in the supreme tribunal 
of the kingdom (meaning the lords spiritual 
and temporal in parliament assembled), the 
question comes to be determined, whether 
Mr. Hastings (meaning the said Warren Hast- 
ings, esq.) be guilty or not guilty ? What 
credit can we give to multiplied and accu- 
mulated charges (meaning the said charges 
of high crimes and misdemeanors so exhi- 
bited by the Commons of Great Britain in 
parliament assembled as aforesaid, against 
the said Warren Hastings), when we find 
that they (meaning the said charges of high 
crimes and misdemeanors so exhibited by the 
Commons of Great Britain in parliament as- 
sembled as aforesaid, against the said Warren 
Hastings) originatefrom misrepresentation and 
falsehood (meaning thereby to cause it to be 
believed and understood, that the said charges 
of high crimes and misdemeanors so exhibited 
by the Commons of Great Britain in parliament 
assembled as aforesaid, did originate from 
misrepresentation and falsehood); and in 
another part thereof according to the tenour 
and effect following, to wit: An impeach- 
ment of error in judgment, with regard to the 
quantum of a fine, and for an intention that 
never was executed and never known to the 
offending party, characterises a tribunal in- 
quisition rather than a court of parliament 
(meaning thereby to cause it to be believed 
and understood that the Commons of Great 
Britain in parliament assembled had pro- 
ceeded in the said impeachment of the said 
Warren Hastings in a manner unjust and un- 
worthy of a House of parliament of Great 
Britain); and in another part thereof, accord- 
ing to the tenour and effect following, to wit : 
Toe other charges (meaning divers of the 
charges of the said iiqpeachment against the 
said Warren Hastings, esq.) are so insignifi- 
cant in themselves, or founded on such gross 
misrepresentations, that they would not affect 
an obscure individual, much less a public cha- 
racter; they are merely added to swell the 
catalogue of accusations, as if the boldness of 
calumny would insure its success, and a mul- 
tiplicity of charges were an accumulation of 
crimes. Thirteen of them (meaning thirteen 
of the said charges so exhibited by the Com- 
mons of Great Britain in parliament assem- 
bled against the said Warren Hastings, esq., 
as aforesaid) passed in the House of Com- 
mons (meaning the said Commons of Great 
Britain in parliament assembled) not only 
without investigation, but without being read ; 
VOL XXIL 


and the votes (meaning the votes of the Com- 
mons of Great Britain in parliament assem- 
bled) were given without inquiry, argument, 
or conviction ; a majority (meaning a ma- 
jority of the Commons of Great Britain in 
parliament assembled) had determined to im- 
peach ; opposite parties met each other and 
justled in the dark, to perplex the political 
drama and bring the hero (meaning the said 
W arren Hastings, esq.), to a tragic catastrophe ; 
and in another part thereof, according to the 
tenour and effect following, to wit: But 
after exerting all your efforts in the cause of 
your country', you return covered with laurels 
and crowned with success, if you preserve & 
loyal attachment to your sovereign, you may 
expect the thunders of parliamentary ven- 
geance ; you will certainly be impeached, and 
probably be undone (meaning thereby to 
cause it to be believed and understood, that 
the Commons of Great Britain in parliament 
assembled had impeached the said Warren 
Hastings of high crimes and misdemeanors, 
not from motives of justice, but because the 
said Warren Hastings had exerted all his 
efforts in the cause of his country, and re- 
turned covered with laurels and crowned with 
success. <pd preserved a loyal attachment to 
our said present sovereign lord the king); and 
in another part thereof, accordingrto the tenour 
and effect following, to wit : The office of calm 
deliberate justice is to redress grievances aa 
well as to punish offences. It has been 
affirmed, that the natives of India have beea 
deeply injured ; but has any motion been 
maae to make them compensation for the in- 
juries they have sustained? Have the ac- 
cusers of Mr. Hastings (meaning the said 
Warren Hastings, esq.) ever proposed to 
bring back tho ltohillas to the country from 
which they were expelled ? To restore Cheit 
Sing to the zemindary of Benares? or to re- 
turn to the nabob of Oude the present which 
the governor of Bengal received from him 
for the benefit of the company ? till such mea> 
sures arc adopted and in the train of nego- 
tiation the world has every reason to conclude 
that the impeachment of Mr. Hastings (mean- 
ing the said impeachment so exhibited by the 
said Commons of Great Britain in parliament 
assembled against the said Warren Hastings, 
esq.) is carried on from motives of personal 
animosity, not from regard to public justice ; 
to the great scandal and dishonour of the 
Commons of Great Britain in parliament as- 
sembled and in high contempt of their au- 
thority ; to the great disturbance of the public 
peace and tranquillity of this kingdom; in 
contempt of our present sovereign" lord the 
king and his laws ; to the evil and pernicious 
example of all others in the like case 
offending ; and also against the peace of our 
said sovereign lord the king, his crown and 
dignity. And the said attorney-general of our 
said present lord the king, for our said lord 
the king, further giveth the Court here to un- 
derstand and be informed, that the said John 
U 


Digitized by t^ooQie 



2431 30 GEORGE III. Trial of Mr. John Stockdale [244 


Stockdale, being such person as aforesaid, 
and contriving, and wickedly and maliciously 
devising and intending as aforesaid, after- 
wards, to wit, on the fifteenth day of February, 
in the twenty-eighth year aforesaid, at West- 
minster aforesaid, in the county aforesaid, 
with force and arms, unlawfully, wickedly, 
maliciously and seditiously printed and pub- 
lished, and caused to be printed and pub- 
lished, in a certain other book, or pamphlet, 
intituled, ‘ A Review of the Principal Charges 
‘ against Warren Hastings, esq., late Governor 

* General of Bengal/ a certain other false, 
scandalous, wicked, seditious, and malicious 
libel, of and concerning the said impeachment 
of the said Warren Hastings, so exhibited as 
aforesaid, and of and concerning the Com- 
mons of Great Britain in parliament assem- 
bled, containing, amongst other things, ac- 
cording to the tenour, and effect following to 
w»t : What credit can we give to the multi- 
plied and accumulated charges (meaning the 
said charges of high crimes and misde- 
meanors, so exhibited by the Commons of 
Great Britain in parliament assembled as 
aforesaid, against tnc said Warren Hastings), 
when wc find that they (meaning the said 
charges of high crimes and misdemeanors, so 
exhibited by the Commons of Great Britain 
in parliament assembled as aforesaid, against 
the said Warren Hastings) originate from 
misrepresentation and falsehood (meaning 
thereby to cause it to be believed and under- 
stood, that the said charges of high crimes 
and misdemeanors, so exhibited by the Com- 
mons of Great Britain in parliament assem- 
bled as aforesaid, did originate from misre- 
presentation and falsehood, to the great 
scandal and dishonour of the Commons of 
Great Britain in parliament assembled, and 
in high contempt of theit authority ; to the 
great disturbance of the public peace and 
tranquillity of this kingdom ; in contempt of 
our present sovereign lord the king and his 
laws ; to the evil and pernicious example of all 
others in the like case offending ; and also, 
against the peace of our said present sovereign 
lord the king, his crown and dignity. And 
the said attorney-general of our said lord the 
king, for our said lord the king, further gives 
the Court here to understand and be informed, 
that the said John Stockdale, being such 
person as aforesaid, and contriving and 
wickedly and maliciously devising and intend- 
ing as aforesaid, afterwards, to wit, on the 
fifteenth day of February, in the twenty- 
eighth year aforesaid, at Westminster afore- 
said, in the county aforesaid, with force and 
amis, unlawfully, wickedly, maliciously and 
seditiously printed and published, and caused 
to be printed and published, in a certain other 
book, or pamphlet, intituled, ‘ A Review of the 

* Principal Cnargcs against Warren Hastings, 
€ esq , late Governor General of Bengal/ a 
certain other false, scandalous, wicked, sedi- 
tious, and malicious libel, of and concerning 
the said impeachment of the said Warren 


Hastings, so exhibited as aforesaid, and of 
and concerning the Commons of Great Britain 
in parliament assembled, containing, amongst 
other things, according to the tenourand effect 
following, to wit : an impeachment of error 
in judgment, with regard to the quantum of 
a fine, and for an intention that never was 
executed, and never known to the offending 
party, characterises a tribunal inquisition, 
rather than a court of parliament (meaning 
thereby to cause it to be believed and under- 
stood, that the Commons of Great Britain in 
parliament assembled, had proceeded in the 
said impeachment of the said Warren Hast 
ings, in a manner unjust, and unworthy of a 
House of parliament of Great Britain): to 
the great scandal and dishonour of the Com- 
mons of Great Britain in parliament assem- 
bled, and in high contempt of their autho- 
rity ; to the great disturbance of the public 
peace and tranquillity of this kingdom; in 
contempt of our said present sovereign lord 
the king and his laws, to the evil and perni- 
cious example of all others in the like case 
offending, and also, against the peace of our 
said present sovereign lord the king, his 
crown and dignity, &c. And the said attor- 
ney-general of our said lord the king, for our 
safd lord the king, further gives the Court here 
to understand, and be informed, that the said 
John Stockdale, being such person as afore- 
said, and contriving and wickedly and mali- 
ciously devising and intending as aforesaid, 
afterwards, to wit, on the said fifteenth day of 
February', in the twenty-eighth year aforesaid, 
at Westminster aforesaid, m the county afore- 
said, with force and arms, unlawfully, wick- 
edly, maliciously, and seditiously, printed 
and published, and caused to be printed and 
published, in a certain other book, or pam- 
phlet, intituled, * A Review of the Principal 
‘ Charges against Warren Hastings, esq,, late 
1 Governor General of Bengal/ a certain 
other false, scandalous, wicked, seditious, and 
malicious libel, of and concerning the said 
impeachment of the said Warren Hastings, 
so exhibited as aforesaid, and of and concern- 
ing the Commons of Great Britain in parlia- 
ment assembled, containing, amongst other 
things, according to the tenour and effect fol- 
lowing, to wit : The other charges (meaning 
divers of the charges of the said impeachment 
against the said Warren Hastings, esq.) are 
so insignificant in themselves, or fotindTed on 
such gross misrepresentations, that they 
would not affect an obscure individual, much 
less a public character ; they are merely added 
to swell the catalogue of accusations, as if 
the boldness of calumny could ensure its suc- 
cess, and a multiplicity of charges were an ac- 
cumulation of crimes; thirteen of them 
(meaning thirteen of the said charges so ex- 
hibited by the Commons of Great llritain in 
parliament assembled, against the said Warren 
Hastings, esq., as aforesaid) passed in the 
House of Commons (meaning the Commons 
of Great Britain in parliament assembled) not 
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only without investigation, but without being 
read, and the votes (meaning the votes of the 
Commons of Great Britain in parliament as- 
sembled) were given without inquiry, argu- 
ment, or conviction : a majority (meaning a 
majority of the Commons of Great Britain in 
poriiament assembled) had determined to im- 
peach; opposite parties met each other and 
justled in the dark, to perplex the political 
drama, and bring the hero (meaning the said 
Warren Hastings, esa .) to a tragic catastrophe ; 
to the great scandal and dishonour of the 
Commons of Great Britain in parliament as- 
sembled, and in high contempt of their au- 
thority ; to the great disturbance of the 
public peace and tranquillity of this kingdom ; 
w contempt of our present sovereign lord the 
king and his laws ; to the evil and pernicious 
example of all others in the like rase offending, 
and also against the peace of our said pre- 
sent sovereign lord the king, his crown and 

K y, &c. And the saiuattorney-general 
said lord the king, for our said lord the 
Jung, further gives the Court here to under- 
stand and be informed, that the said John 
Stockdale, being such person as aforesaid, and 
contriving and wickedly and maliciously de- 
vising and intending as aforesaid, afterwards, 
to wit, on the said fifteenth day of February, 
in the twenty-eighth year aforesaid, at West- 
minster aforesaid, in the county aforesaid, 
with force and arms, unlawfully, wickedly, 
maliciously, and seditiously, printed and pub- 
lished, and caused and procured to be printed 
and published, in a certain other book, or 
pamphlet, intituled, 1 A Review of the Prin- 
‘ cipal Charges against Warren Hastings, esq. 
1 late Governor General of Bengal,’ a certain 
other false, scandalous, wicked, seditious, and 
malicious libel, of and concerning the said 
impeachment of the said Warren Hastings, 
so exhibited as aforesaid, and of and con- 
cerning the Commons of Great Britain in 
parliament assembled, containing, amongst 
other things, according to the tenour and 
effect following, to wit : But if after exerting 
all your efforts in the cause of your country, 
you return covered with laurels, and crowned 
with success; if you preserve a loyal attach- 
ment to your sovereign, you may expect the 
thunders of parliamentary vengeance; you will 
certainly be impeached, and probably be un- 
done (meaning thereby to cause it to be be- 
lieved and understood, that the Commons of 
Great Britain in parliament assembled, had 
impeached the said Warren Hastings of high 
crimes and misdemeanors, not from motives 
ofpistice, but because the said Warren Hast- 
ings had exerted all his efforts in the cause of 
his country, and returned covered with laurels 
and crowned with success, and preserved a loyal 
attachment to our sovereign lord the present 
to the great scandal and dishonour of 
the Commons of Great Britain in parliament 
aaemfaied, and in high contempt of their au- 
thority ; to the great disturbance of the pub- 
* peace and tranquillity of this kingdom ; 


in contempt of our present sovereign lord the 
king, and nis laws ; to the pernicious example 
of all others in the like case offending ; and 
also, against the peace of our said present so- 
vereign lord the ting, his crown and dignity, 
&c. And the said attorney-general of our 
said lord the king, for our said lord the king, 
further gives the Court here to understand 
and be informed, that the said John Stock- 
dale, being such person as aforesaid, and con- 
triving, and wickedly and maliciously devising 
and intending as aforesaid, afterwards, to wit, 
on the said fifteenth day of February, in the 
twenty-eighth year aforesaid, at Westminster 
aforesaid, in the county aforesaid, with force 
and arms, unlawfully, wickedly, maliciously, 
and seditiously printed and published, and 
caused and procured to be printed and pub- 
lished, in a certain other book, or pamph- 
let, intituled, ‘ A Review of the Principal 

* Charges against Warren Hastings, esq. late 

* Governor General of Bengal,* a certain 
other false, scandalous, wicked, seditious, 
and malicious libel, of and concerning the 
said impeachment of the said Warren Hast- 
ings, so exhibited as aforesaid, and of and 
concerning the Commons of Great Britain in 
parliament assembled, containing, amongst 
other things, according to the tenor and effect 
following, to wit: The office of calm deli- 
berate justice, is to redress grievances as well 
as to punish offences. It has been affirmed 
that the natives of India have been deeply 
injured, but has any motion been made to 
make them compensation for the injuries 
they have sustained ? Have the accusers of 
Mr. Hastings (meaning the said Warren Hast- 
ings, esq.) ever proposed to bring back the 
Rohillas to the country from which they wera 
expelled ? to restore Cheit Sing to the zemin- 
dary of’ Benares ? or to return to the nahob of 
Oude the present, which the governor of 
Bengal received from him for the benefit of 
the company ? Till such measures are adopted, 
and in the train of negociation, the world has 
every reason to conclude that the impeach- 
ment of Mr. Hastings (meaning the said im- 
peachment so exhibited by the Commons of 
Great Britain in parliament assembled, against 
the said Warren Hastings, esq., is earned on 
from motives of personal animosity, not from 
regard to public justice; to the great scandal 
and dishonour of the Commons of Great 
Britain in parliament assembled, and in high 
contempt of their authority ; to the great dis- 
turbance of the public peace and tranquillity 
of this kingdom ; in contempt of the present 
sovereign lord the king, and his laws ; to the 
evil and pernicious example of all others in 
the like case offending ; and also against the 
peace of our said lord the present king, his 
crown and dignity, &c. W hereupon the said 
attorney-general of our said lord the king, 
who for our said lord the king, in this behalf*, 
prosecuteth for our said lord the king, prayeth 
the consideration of the Court, here in the 
premises, and that due process of law may 
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l)c awarded against him the said John Stock- 
dale, in this behalf, to make him answer to 
our said lord the king, touching and concern- 
ing the premises aforesaid. ^ 

Counsel against Mr. Stockdale — The Attorney 
General [Sir Archibald Macdonald, afterwards 
Lord Chief Baron]; the Solicitor General [Sir 
John Scott, afterwards successively C. J. C.B. 
and Lord Chancellor] ; Mr. Bcarcroft, and Mr. 
Wood. 


Solicitors — Messrs. Chamberlyne and White, 
Solicitors for the Affairs of his Majesty’s Trea- 
sury. 

Counsel for Mr. Stockdalc The Hon. 

Thomas Erskine, and Mr. Dayrell. 

Solicitor — Mr. Samuel Harman, Jerinyn- 
Btreet. 

The Information having been opened by 
Mr. Wood, the Attorney General stated the 
case as follows :* 

May it please your lordship, and gentle- 
men of the Jury; — This information, which it 
has been my duty to file against the defen- 


• The Editor of lord Erskine’s Speeches 
introduces this case with the following re- 
marks : 

M The trial of Mr. John Stockdale, of Pic- 
cadilly, is so immediately connected with the 
well-known impeachment of Mr* Hastings, 
the governor- general of India, that very little 
preface is necessary for the illustration of Mr. 
Erskine’s defence of him. 

u Wheu the Commons of Great Britain or- 
dered that impeachment, the articles were 
prepared by Mr. Edmund Burke, who had the 
lead in all the inquiries which led to it, and, 
instead of being drawn up in the usual dry 
method of legal accusation, were expanded 
into great length, and were characterized by 
that fervid and affecting language, which dis- 
tinguishes all the writings of that extraor- 
dinary person. The articles so prepared, in- 
stead of being confined to the records of the 
House of Commons, until they were carried 
Up to the Lords for trial, were printed and 
sold in every shop in the kingdom, without 

Q uestion or obstruction by the managers of 
ic impeachment or the House of Commons, 
and undoubtedly, from the style and manner 
of their composition, made a very considerable 
impression against the accused. 

“ To repel the effects of the articles, thus 
(according to the reasoning of Mr. Erskine) 
prematurely published, the Rev. Mr. Logan, 
one of the ministers of Leith in Scotland, a 
person eminent for learning, drew up a Review 
of the articles of impeachment (which, as has 
been already stated, were then in general cir- 
culation), and carried it to Mr. Stockdale, an 
eminent and respectable bookseller in Picca- 
dilly,— who published it in the usual course 
of his business. Mr. Logan’s Review was 
composod with great accuracy and judgment, 


dant, John Stockdale, comes before you in 
consequence of an address from the House of 
Commons. This you may well suppose I do 
not mention as in any degree to influence the 
judgment which you are by-and-byto give 
upon your oaths; I state it as a measure 
which they have taken, thinking it in their 
wisdom, as every body must think it — to be 
the fittest to bring before a jury of the coun- 
try, an offender against themselves, and 
against their honour, avoiding thereby what 
sometimes indeed is unavoidable, but which 
they wish to avoid, whenever it can be done 
with propriety — the acting both as judges 
\ and accusers ; which they must necessarily 
i have done, had they resorted to their own 
I powers, which are very great and very exten- 
sive, for the purpose of vindicating themselves 
i against insult and contempt, but which, in 
1 the present instance, they Rave wisely for- 
I borne to exercise, thinking it better to leav* 
i the defendant to be dealt with by a fair and 
impartial jury.* 

The offence which I impute to him is that 
of calumniating the House of Commons : not 
in its ordinary legislative character, but when 
acting in its accusatorial capacity, conceiving 
it to be their duty, on adequate occasions, to 
investigate the conduct of persons in high 
stations, and to leave that conduct to He 
judged of by the proper constitutional tribunal, 
the Peers in parliament assembled. 

After due investigation, as it is well known 
to the public, the Commons of Great Britain 
thought it their duty to submit the conduct 
of a servant of this country, who had go- 
verned one of its most opulent dependencies 
for many years, Ur- an inquiry before that 
tribunal. One would have thought that every 
good subject of this country would have 
forborn imputing to the House of Commons 
motives utterly unworthy of them, and of 
those whom they represent : instead of this, 
to so great a degree now has the licentious- 
ness of the press arisen, that motives, the 
most unbecoming that can actuate even any 
individual who may be concerned in the pro- 
secution of public justice, are imputed to the 
I representatives of the people of this country 


but undoubtedly with strong severity of ob- 
servation against the accusation of Mr. Hast- 
ings ; and having an immediate, and very ex- 
tensive sale, was complained of by Mr. Fox, 
*o the House of Commons, and upon the mo- 
ition of that great and eminent person, then 
Jone of the managers of the impeachment** 
the House unanimously voted an address to 
the king, praying his majesty to direct his 
attorney-general to file an information gainst 
Mr. Stockdale, as the publisher of a libel upon 
the Commons House of parliament; which 
was filed accordingly.*' Erskine’s Speeches, 
vol. 2, p. 205, 2nd edition. 

* See Starkie on the Law of Slander and 
Libel, p. 5S7, edit, of 1813. See also in this 
Collection, Vol. VIII, p. 88. 
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acting in a body. No credit is given to tl^em 
for meaning to do justice to their country, 
but on the contrary, private, personal, and 
malicious motives have been imputed to the 
Commons of Great Britain. 

When such an imputation is made upon 
the very first tribunal that this country knows ; 
namely, the great inquest of the nation, the 
Commons in parliament assembled, carrying 
a subject, who, as they thought, had offended, 
to the bar of the House of Lords — I am sure 
you will think this an attack so dangerous to 
every tribunal, so dangerous to the whole ad- 
ministration of justice, that if it be well proved , 
you cannot fail to give it your stigma, by ajj 
verdict againn the defendant. 

Gentlemen, the particular passages which f 
I shall put my finger upon in this libel, it 
will now be my duty to state. You know, 
very well that ft is your duty to consider of 
tbe meaning that I have imputed to them by 
the information; — if you agree with ine in 
that meaning, you convict; if you disagree 
with me, of course you acquit. 

The rule of your judgment, I apprehend 
(with submission to his lordship), will be the 
ordinary acceptation of the words and the 
plain and ohvious sense of the several pas- 
sages if there be doubt, or if there be diffi- 
culty;— if there be screwing ingenuity, or 
unworthy straining, on the part of a public 
prosecutor, you certainly will pay no atten- 
tion to that ; but on the contrary, if he who 
runs may read; — if the meanest capacity 
must understand the words in their plain 
and obvious sense to be the same as im- 
puted in this information, in sueh a case as 
that, ingenuity on the other side must be laid 
aside by you, and you will not be over- 
anxious to give a meaning to those words, 
other than the ordinary and plain one. 

In my situation it does not become me to 
raise in you more indignation than the words 
themselves and the plain and simple reading 
of the libel will do ; far be it from me, if it 
were in my power to do so, to provoke any 
undue passions or animosity in you, against 
conduct even such as this. The solemnity of 
the situation in which I am placed on this 
occasion, obliges me to address the intellect 
both of the court and jury, and neither their 
passions nor their prejudices ; for that reason I 
shall content myself with the few observations 
I have made, and betake myself merely to the 
words of the libel ; and leaving that with you, 

1 am moot confident that if you follow the 
nde of interpretation which you always do 
upon such occasions, it cannot possibly hap- 
pen that you should differ from me in the 
construction which I have put upon them. 

Gentlemen, this, I should however men- 
tion to you, is a libel of a more dangerous 
nature than tbe ribaldry that we daily see 
crowding every one of the prints which ap- 
pear every morning upon our tables ; because 
it is contained in a work which discovers the 
aatbor of it to be by no means ignorant of 

I 


the art of composition, but certainly to be of 
good understanding and eminently acquainted 
with letters. Therefore when calumny of this 
sort comes so recommended, and addressing 
itself to the understandings of the most en- 
lightened part of mankind — I mean those 
who have had the best education — it may sink 
deep into the minds of those who compose 
the thinking and the judging part of the 
community; and by misleading them, per- 
haps may be of more real danger than the 
momentary misleading, or the momentary 
inflammation of common minds, by tbe ordi- 
nary publications of the dayTI 

This book is intituled, 'll Review of the 
1 principal Charges against Warren Hastings, 

4 esq. late Governor-general of Bengal.' 

One passage in it is this : 4 The House 
c of Commons has now given its final 
4 decision with regard to trie merits and 

* demerits of Mr. Hastings. The grand in- 
4 quest of England have delivered theit 
6 charges, and preferred their impeachment; 

* their allegations are referred to proof; and 
‘ from the appeal to the collective wisdom 
4 and justice of the nation in the supreme 
4 tribunal of the kingdom, the question comes 
4 to be determined, whether Mr. Hastings be 
4 guilty or not guilty.™ 

Another is : 4 What credit can we give to 
4 multiplied and accumulated charges, when we 
4 find that they originate from misrepresenta- 
4 tion and falsehood ?’f 

Another is : 4 An impeachment of error in 
4 judgment with regard to the quantum of a 
4 fine, and for an intention that never was 
4 executed , characterizes a tribunal of inquisi - 
4 tion rather than a court of parliament.'! 

In another part it is said: 4 The other 
4 charges are so insignificant in themselves, 

4 or founded on such gross misrepresentations, 
4 that they would not affect an obscure indi- 
4 vidual, much less a public character. 

And again : 4 If success in any degree, 

4 attends the designs of the accusers of Mr. 

4 Hastings, the voice of Britain* henceforth to 
4 her sons, is, Go and serve your country ; 

4 but if you transgress the line of official 
4 orders, though compelled by necessity, you 
4 do so at tne risk of your fortune, your 
4 honour, and your life ; if you act with proper 
4 prudence against the interests of the empire, 

4 and bring calamity and disgrace upon your 
4 country, you have only to court opposition 
4 and coalesce with your enemies, and you 
4 will find a party zealous and devoted to sup- 
4 port you ; you may obtain a vote of thanks, 

4 from the House of Commons for your 
4 services , and you may read your history in 
4 the eyes of the mob , by the light of bonfires 
4 and illuminations. But if, after exerting all 
4 your efforts in the cause of your country, you 
4 return, covered with laurels and crowned with 
4 success; if you preserve a loyal attachment 

• 44 Review," &c. p. 3. + 44 Ibid," p. 13. 

X 44 Ibid," p, 20, § 44 Ibid," p. 51, 



i 


Digitized by t^ooQie 



251] 30 GEORGE III. Trial of Mr. John StockdaU [2d2 


4 to your sovereign, you may expect the thun- 
‘ ders of parliamentary vengeance ; you will 
€ certainly be impeached, and probably be 
‘ undone/* 

Another passage is this : 4 The office of 
4 calm deliberate justice is, to redress griev- 
4 ances as well as to punish offences. It has 
4 been affirmed, that the natives of India have 
€ been deeply injured ; but has any motion 
‘ been maae to make them compensation for 
4 the injuries they have sustained? — Have the 
4 accusers of Mr. Hastiugs ever proposed to 
4 bring back the Rohillas to the country from 

* whicn they were expelled ? to restore Cheit 

* Sing to the Zemindary of Benares, or to 
4 return the nabob of Oude the present 
4 Which the governor of Bengal received from 
4 him for the benefit of the Company ? Till 
4 such measures are adopted, and in the train 
4 of negociation, the world has every reason 
4 to conclude, that the impeachment of Mr. 

* Hastings is carried on* — Now, gentlemen, I 
leave you to judge what sort of motives are 
imputed to the House of Commons here— 

* From motives of personal animosity, not 
*jfrom regard to public justice /f 

I The general meaning, without specifying it 
Wn technical language, which I have thought 
it my duty to impute to these words, is 
shortly this : — That the House of Commons, 
without consideration, without reading, with- 
out hearing, have not been ashameu to ac- 
cuse a man of distinguished situation ; and to 
pervert their accusatorial character from the 
purposes of deliberate, thoughtful, consi- 
derate justice, to immediate, hasty, passionate, 
vindictive, personal animosity. The work 
represents, that the better a man conducts 
himself— that the more deserving he has ren- 
dered himself of his country's favour from his 
past conduct, the more he exposes himself to 
the vindictive proceedings of parliament; 
and that such a man will be impeached and 
ruined. 

In another passage, personal animosity 
( the very words are used ) is imputed to the 
Commons of Great Britain as the motive of 
their conduct — tliese are too plain for you, 
gentlemen, to differ with me in the interpre- 
tation. 

I do not choose to waste your time, and 
that of the Court, in so plain a case, with 
much observation ; but hackneyed as it may 
be, it is my duty, upon every one of these oc- 
casions, to remind you, that the liberty of the 
press consists in its good regulation— if it be 
meant that it should be preserved with benefit 
to the public, it must be from time to time 
lopped of its unjust excesses, by reasonable 
and proper verdicts of juries, in fit and clear 
cases. J 

“HEvidknce for the Crown. 

Mr. Sal. Gen. We will prove that the 

* 44 Review,” &c. p. 04. 

t * Review,” &c. p. 101. 


House of Commons impeached Mr. Hastings. 

Joseph White , esn. sworn. — Examined by Mr. 

Solicitor General. 

What papers have you in your hand ? — 
This is a copy of the Journal of the House of 
Commons— And this is a copy of the Jour nal 
of the House of Lords [producing them] ; I 
examined them with the original manuscript 
journals. 

Mr. Erskine. How did you examine them ? 
— I examined them by one of the clerks 
reading the journal to me, and my reading 
the copy to him afterwards — I examined them 
both ways. 

Mr. Erskine. They need not be read; we 
all know the fact. 

Mr. Sol. Gen. Your lordship knows we 
proved the publication of the paper yesterday. 

[On the preceding day, upon the trial of 
the information against William Perryman, 
for a libel in the Morning Herald, William 
Gotobed was called to prove the publication 
of the newspaper — Mr. Erskine, for the ac- 
commodation of the witness, who was very 
ill, consented that he should at the same 
time be admitted to give his evidence rela^ 
tive to this trial — when his examina t io n was 
as follows : 

William Gotobed sworn. 

I bought this pamphlet [producing it] at 
Mr. Stockdale’s shop in Piccadilly. 

Mr. Erskine. Who served you with it? — 
A boy who was in the shop. 

Mr. Erskine. Whether the boy was acting 
regularly as a servant in the shop? — Mr. 
StockdaJe was in the shop at the time I 
bought it, and the boy was acting as his 
servant. 

Mr. Erskine. I admit that the witness has 
proved that he bought this book at the shop 
of Mr. Stockdale, Mr. Siockdale himself 
being in the shop, from a young man who 
acted as his servant. 


Defence. 

The hon. Thomas Erskine .* Gentlemen of 

* Of this defence, the admirable sagacity 
of construction and the irresistible power of 
execution are finely pourtrayed in the Edin- 
burgh Review : — ‘ The fact of publication was 
( admitted ; and Mr. Erskine then delivered 
< the finest of all his orations, — whether we 
‘ regard the wonderful skill with which the 
1 argument is conducted, — the soundness of 
4 the principles laid down, and their happy 
4 application to the case,— or the exquisite 
4 fancy with which they are embellished and 
4 illustrated, — and the powerful and touchmg 
‘ language in which they are conveyed. It 
‘ is justly regarded by all English lawyers, as 
4 a consummate specimen of the art of ad- 
4 dressing a jury; — as a standard, a sort of 
4 precedent for treating cases of libel, by 
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the jury Mr. Stockdale, who is brought as on when you were attending to try it, it is 
a criminal before you for the publication of probable you were not altogether inattentive to 
this book, has, by employing me as his advo- what passed at the trial of the other indict- 
cate, reposed what must appear to many an . ment prosecuted also by the House of Com- 
extraordinary degree of confidence ; since, . mons ; and therefore, without a restatement 
although he' well knows that I am personally of the same principles, and a similar quota- 
connected in friendship with most of those, tion of authorities to support them, 1 need 
whose conduct and opinions are principally % only remind you of the law applicable to this 
tmigned by its author, he nevertheless com- ) subject, as it then admitted by the attor- 
mits to icy hands his defence and justification./ ney-general, in concession to my propositions. 

From a trust apparently so delicate and and confirmed by the higher authority of the 
angular, vanity is but too apt to whisper an Court, viz. 

application to some fancied merit or one’s First, that every information or indictment 
own ; but it is proper, for the honour of the must contain such a description of the crime, 
English bar, that the world should know that that the defendant may know what crime it 
wch things happen to all of us daily, and of is which he is called upon to answer, 
course ; and that the defendant, without any Secondly, that the jury may appear to be 
knowledge of me, or any confidence tliat was warranted in their conclusion of guilty or not 
personal, was only not afraid to follow up an guilty. 

accidental retainer, from the knowledge he And, lastly, that the Court may see such 
has of the general character of the profession, a precise and definite transgression upon 
Happy indeed is it for this country, that what- the record, as to be able to ap(Hy the punish- 
erer interested divisions may characterize ment which judicial discretion may dictate, or 
other placet, of which I may have occasion to which positive law may inflict, 
speak to-day ; however the counsels of the It was admitted also to follow as a mere 
highest departments of the state may be oc- corollary from these propositions, that where 
cssbnally distracted by personal considers* an information charges a writing to be com- 
lions, they never enter these walls to disturb posed or published op and concerning tub 
the administration of justice: whatever may Commons of Great Britain, with an intent 
be oar public principles, or the private habits to bring that body into scandal and disgrace 
of oar lives, they never cast even a shade with the public, the author cannot be brought 
across the path of our professional duties.— If within the scope of such a charge, unless the 
this be the characteristic even of the bar of jury, on examination and comparison of the 
an English court of justice, what sacred 4 ira- whole matter written or published, shall be 
partiality may not every man expect from its satisfied that the particular passages charged 
jurors and its bench ! as criminal, when explained by the context. 

As, from the indulgence which the Court and considered as part of one entire work, were 
was yesterday pleased to give to my indis- meant and intended by the author to vilify 
position* this information was not proceeded the House of Commons as a body, and were 

* — ■ - - ■ ■■ ■ written of and concerning them in paiulia- 

1 keeping which in his eye, a man may hope ment assembled. 

1 to succeed in special pleading his client’s These principles being settled, we are now 
‘ case within its principle, who is destitute of to see what the present information is. 

‘ the talent required even to comprehend the It charges that the defendant, ‘ unlawfully, 

* other and higher merits of his original. By ‘ wickedly, and maliciously devising, con- 

* those merits, it is recommended to lovers of 1 triving, and intending to asperse, scandalize, 

* pure diction, — of copious and animated de- * and vflify the Commons of Great Britain in 
c scriptiou, — of lively, picturesque, and fanci- * parliament assembled; and most wickedly 
‘ fid illustration, — of all that constitutes, if ‘ and audaciously to represent their proceed- 

* we may so speak, the poetry of eloquence, — ‘ ings as corrupt and unjust, and to make it 

* all for which we admire it, when prevented ‘ believed and thought, as if the Commons of 

* from enjoying its music and its statuary.’ — ‘ Great Britain in parliament assembled were 

Edinb. Rev. vol. 16, p. 109. * a most wicked, tyrannical, base, and corrupt 

* On the day of tne trial the rules of the ‘ set of persons, and to bring them into dis- 
Court did not permit any farther postpone- * grace with the public’ — the defendant pub- 
ment; and Mr. Erskine was so ill that it is lished — What f — Not those latter ends of 
remembered in Westminster-hall, he was sentences which the attorney-general lias read 
scarcely able to stand up to address the iury, from his brief, as if they had followed one 
and was without that preparation which so another in order in this book; — not those 
important an occasion demanded : but the scraps and tails of passages which are patched 
mind often derives additional energy from together upon this recora, and pronounced in 
the weakness of the body and the necessity one breath, as if they existed without inter- 
of immediate exertion bestows a force beyond mediate matter in the samepage, and without 
the reach of long continued meditation, context any where. — No — This is not the ac- 
Thcre is an impetus in spontaneous eloquence cusation, even mutilated ss it is : for the in- 
whicb is far superior to a premeditated or formation charges, that, with intention to 
even the best written oration. vilify the House <f Commons, the defendant 
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published the whole book, describing it on the 
record by its title : ‘ A Review of the principal 
‘ Charges against Warren Hastings, esq , late 
* Governor General of Bengal y in which, 
amongst other things , the matter particularly 
selected is to be found. Your inquiry, there- 
fore, is not confined to whether the defendant 
published those selected parts of it ; and whe- 
ther, looking at them as they are distorted by 
the information, they carry in fair construc- 
tion the sense and meaning which the innu- 
endos put upon them ; but whether the au- 
thor of the entire work — I say the author, 
since, if he could defend himself, the pub- 
lisher unquestionably can,-— whether the 
author wrote the volume which I hold in my 
hand, as a free, manly, bond fide disquisition 
of criminal charges against his fellow-citizen, 
or whether the long eloquent discussion of 
them, which fills so many pages, was a mere 
cloak and cover for the introduction of the 
supposed scandal imputed to the selected pas- 
sages ; the mind of the Writer all along being 
intent on traducing the House of Commons, 
and not on fairly answering their charges 
against Mr. Hastings ? 

This, gentlemen, is the principal matter for 
your consideration ; and therefore, if after you 
shall have taken the book itself into the 
chamber which will be provided for you, and 
shall have read the whole of it with impartial 
attention ; — if, after the performance of this 
duty, you can return here, and with clear con- 
sciences pronounce upon your oaths that the 
impression made upon you by these pages is, 
that the author wrote them with the wicked, 
seditious, and corrupt intentions charged by 
the information; — you have then my full 
permission to find the defendant guilty : but 
if, on the other hand, the general tenour of 
the composition shall impress you with re- 
spect for the author, and point him out to 
you as a man mistaken perhaps himself, but 
not seeking to deceive others : — if every line 
of the work shall present to you an intelligent 
animated mind, glowing with a Christian 
compassion towards a fellow man whom he 
believed to be innocent, and with a patriot 
zeal for the liberty of his country, which he 
considered as wounded through the sides of 
an oppressed fellow-citizen;— if this shall be 
the impression on your consciences and un- 
derstandings, when you are called upon to 
deliver your verdict; then hear from me, 
that you not only work private injustice, but 
break up the press of England, and surrender 
her rights and liberties for ever, if you con- 
vict the defend ant/ 

Gentlemen, txTenable you to form a true 
judgment of the meaning of this book, and of 
the intention of its author, and to expose the 
miserable juggle that is played off in the in- 
formation, by the combination of sentences, 
which in the work itself have no bearing 
upon one another — 1 will first give you the 
publication as it is charged upon the record 
and presented by the attorney-general in open- 


ing the case for the Crown : and I will then 
by reading the interjacent matter which is 
studiously kept out ot view, convince you of 
its true interpretation. 

The informarion, beginning with the first 
page of the book, charges as a libel upon the 
House of Commons, the following sentence : 

* The House of Commons has now given its 

* final decision with regard to the merits and 
1 demerits of Mr. Hastings. The grand in- 
‘ quest of England have delivered their 

* charges, and preferred their impeachment ; 

* their allegations are referred to proof; 
‘ and from the appeal to the collective wis- 
1 dom and justice of the nation in the supreme 
( tribunal of the kingdom, the question comes 
‘ to be determined, whether Mr. Hastings be 
1 guilty or not guilty V 

It is but fair however to admit, that this 
first sentence, which the most ingenious ma- 
lice cannot torture into a criminal construc- 
tion, is charged by the information rather as 
introductory to what is made to follow it; titan 
as libellous in itself; for the attorney-eeneral, 
from this introductory passage in the first 
page, goes on at a leap to page thirteenth , 
ana reads almost without a stop as if it im- 
mediately followed the other — this sentence ? 
‘ What credit can we give to multiplied and 
‘ accumulated charges, when we find that 
‘ they originate from misrepresentation and 

* falsehood ?* 

From these two passages thus standing to- 
gether, without the intervenient matter which 
occupies thirteen pages , one would imagine, 
that instead of investigating the probability 
or improbability of the guilt imputed to Mr. 
Hastings ;— instead of carefully examining 
the charges of the Commons, and the de- 
fence of them which had been delivered be- 
fore them, or which was preparing for the 
Lords ; the author had immediately, and in 
a moment after stating the mere fact of the 
impeachment, decided that the. act of the 
Commons originated from misrepresentation 
and falsehood. 

Gentlemen, in the same manner a veil is 
cast over all that is written in the next seven 
pages: for knowing that the context would 
help to the true construction, not only of the 
passages charged before, but of those in the 
sequel of this information ; the attorney-ge- 
neral, aware that it would convince every man 
who read it that there was no intention in 
the author to calumniate the House of Com- 
mons, passes over, by another leap, to page 
twenty; and in the same manner, without 
drawing his breath, and as if it directly fol- 
lowed the two former sentences in the first 
and thirteenth pages , reads from page twen- 
tieth — ‘An impeachment of error in judg- 
‘ ment with regard to the quantum of a fine, 

* and for an intention that never was exe- 
‘ cuted, and never known to the offending 
‘ party, characterizes a tribunal of inquisition 
‘ rather than a court of parliament.’ 

From this passage, by another vault, he 
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haps over me-and-tkirty pages more, to page 
ffty-rwc : where he reads the following sen- 
tence^ which he mainly relies on, ana upon 
which I shall by-and-by trouble you with 
some observations : ‘ Thirteen of them passed 
1 in the House of Commons, not only without 
' investigation, but without being read ; and 
‘ the votes were given without inquiry, argu- 

* ment, or conviction. A majority had deter- 

* mined to impeach; opposite parties met 
'each other, and ‘jostled in the dark ,* to 
'perplex the political drama and bring the 
‘ aero to a tragic catastrophe/ 

from thence, deriving new vigour from 
every exertion, he makes nis last grand stride 
aotr ferty-four pages more , almost to the end 
of the book, charging a sentence in the ninety- 
ffikpage- 

So that out of a volume of one hundred and 
ten pages, the defendant is only charged with 
a few scattered fragments of sentences picked 
out of three or four. — Out of a work consist- 
ing of about two thousand five hundred and 
thirty lines of manly, spirited eloquence, only II 
forty or fifty lines are culled from different || 
parts of it, and artfully put together, so as toj 
rear up a libel out of a false context, by 
supposed connexion of sentences with on 
another, which are not only entirely inde- 
pendent, but which, when compared with 
their antecedents, bear a totally different 
construction. — In this manner, the greatest 
works ujpon government, the most excellent I 
books ot science, the sacred scriptures them- lj 
selves, might be distorted into libels by for- 
saking the general context and hanging a 
meaning upon selected parts : — thus, as in the . 
text put by Algernon Sidney ;* * The fool has t 
f sa« in his heart, there is no God;* the 
attorney-general, on the principle of the pre- 
sent proceeding against this pamphlet, might 
indict the publisher of the Bible for blaspne* 
mously denying the existence of heaven, in 
printing 1 There is no God, 9 — These words 
alone, without the context, would be selected 
by the information, and the Bible, like this 
book would be underscored to meet it ; nor / 
could the defendant in such a case have any 
possible defence, unless the jury were per-i 
rotted to see, by the book itself, that thej 
vase, instead of denying the existence of the 
divinity, only imputed that imagination to » 
fbol* 

Gentlemen, having now gone through the 
attoraey-generaTs reading, the book shall 
presently come forward and speak for itself. 
—But before I can venture to lay it before 
jou, it is proper to call your attention to how 
nutters stood at the time of its publication : 
vitbout which the author’s meaning and in- 
tention cannot possibly be understood. 

The Commons of Great Britain^ In parlia- 


• See Vol. IX, p.868. 
t lids argument was also used by Mr. 
Enkat in the case of the dean of St. Asaph, 
cafe veL 91, pp, 964. 1003. 

VOL, XXII. 


ment assembled, had accused Mr. Hastings, 
as governor-general of Bengal, of high crimes 
ana misdemeanors; and their jurisdiction 
for that high purpose of national justice, was 
unquestionably competent ; but it is proper 
you should know the nature of this inquisi- 
torial capacity .— l he Commons, in voting an 
impeachment, may be compared to a grand 
jury finding a bill of indictment for the 
crown : neither the one nor the other can be 
supposed to proceed, but upon the matter 
which is brought before them ; neither of 
them can find guilt without accusation, nor 
the truth of accusation without evidence. — 
When therefore we speak of the accuser or ac- 
cusers of a. person indicted for any crime, al- 
though the grand juiy are the accusers in form , 
by giving effect to the accusation; yet in 
common parlance we do not consider them as 
the responsible authors of the prosecution. 
If I were to write of a most wicked indict- 
ment, found against an innocent man, which 
was preparing for trial, nobody who read it 
would conceive that I meant to stigmatize the 
grand jury tliat found the bill ; but it would 
be inquired immediately, who was the prosed 
cutor, and who were the witnesses on the 
back of it ? In the same manner I mean to 
contend, that if this book is read with only 
common attention, the whole scope of it will 
be discovered to be this : that, in the opinion 
of the author, Mr. Hastings had been accused 
of mal-administration in India, from the heat 
and spleen of political divisions in parliament, 
and not from any zeal for national honour or 
justice : that the impeachment did not origi- 
nate from government, but from a faction 
banded agauist it, which, by misrepresenta- 
tion and violence, had fastened it on an un- 
willing House of Commons: that, prepos- 
sessed with this sentiment (which, however 
i unfounded, makes no part of the present bu- 
siness, since the publisher is not called before 
you for defaming individual members of the 
Commons, but for a contempt of the Com- 
mons as a body), the author pursues the 
charges article by article ;— enters into a 
warm and animated vindication of Mr. Hast- 
ings, by regular answers to each of them; 
and that, as far as the mind and soul of a man 
can be visible, I might almost say embodied 
in his writings, his intention throughout the 
whole volume appears to have been to charge 
with injustice the private accuser * of Mr, 
Hastings, and not the House of Commons as 
a body, which undoubtedly rather reluctantly 
gave way to, than heartily adopted, the im- 
peachment. This will be found to be the 
palpable scope of the book ; and no man who 
can read English, and who at the same* time 
will have the candour and common sense to 
take-up, his impressions from what is written • 
in it, instead of bringing his own. along with 
him to the reading of it, can possibly under- 
stand it otherwise. 

But it may be said, that admitting this to 
be the scope and design of the author, what 
S 
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right had he to canvass the merits of an accu- 
sation upon the records of the Commons; 
more especially while it was in the course of 
legal procedure ? This, I confess, might have 
been a serious question ; but the Commons, 
at prosecutors of this information , seem to have 
waived or forfeited their right to ask it. Be- 
fore they sent the attorney-general into this 
place, to punish the publication of answers to 
their charges, they should have recollected 
that their own want of circumspection in the 
maintenance of their privileges, and in the 
protection of persons accused before them, 
nad given to the public the charges themselves , 
which should have been confined to their own 
Journal . — The course and practice of parlia- 
ment might warrant the printing of them for 
the use of their own members ; but there the 
publication should have stopped, and all 
farther progress been resisted by authority. 
If they were resolved to consider answers to 
their charges as a contempt of their privileges, 
and to punish the publication of them by such 
severe prosecutions, it would have well be- 
come them to have begun first with those 
printers who, by publishing the charges them- 
selves throughout the whole kingdom, or 
rather throughout the whole civilized world, 
were anticipating the passions and judgments 
of the puhlic against a subject of Englaud 
upon his trial, so as to make the publication 
of ansaxrs to them not merely a privilege, 
but a debt and duty to humanity ana justice. 
The Commons of Great Britain claimed and 
exercised the privilege of questioning the in- 
nocence of Mr. Hastings by their impeach- 
ment; but as, however questioned, it was still 
to be presumed and protected, until guilt was 
established by a judgment, He whom they 
had accused had an equal claim upon their 
justice, to guard him from prejudice and mis- 
representation until the hour of trial. 

Had the Commons therefore by the exer- 
cise of their high, necessary, and legal privi- 
leges, kept the public aloot from all canvass 
of their proceedings, by an early punishment 
of printers, who, without reserve or secrecy, 
had sent out the charges into the world from a 
thousand presses in every form of publica- 
tion, they would have then stood upon ground 
to-day, from whence no argument of policy or 
justice could have removed them ; because 
nothing can be more incompatible with either, 
than appeals to the many upon subjects of ju- 
dicature, which by common consent a few are 
appointed to determine, and which must be 
determined by facts and principles, which the 
multitude have neither leisure nor knowledge 
to investigate. — But then let it be remem- 
bered, that it is for those who have the autho- 
rity to accuse and punish, to set the example 
of, and to enforce this reserve, which is so 
necessary for the ends of justice. Courts of 
law therefore in England never endure the 
publication of their records; and a prosecutor 
of an indictment would be attached for such a 
publication ; and upon the same principle a 


defendant would be punished for anticipating 
the justice of his country by the publication 
of his defence, the public being no party to 
it, until the tribunal appointed for its deter- 
mination be open for its decision. 

Gentlemen, you have a right to take judicial 
notice of these matters, without the proof of 
them by witnesses ; for jurors may not only, 
without evidence, found their verdicts on facts 
that are notorious, but upon what they know 
privately themselves, after revealing it upon 
oath to one another ; and therefore you are 
always to remember, that this book was' 
written when the charges against Mr. Hast- 
ings, to which it is an answer , were, to the know- 
ledge of the Commons (for we cannot presume 
our watchmen to have been asleep), publicly 
hawked about in every pamphlet, magazine, 
and newspaper in the kingdom. — You well 
know with what a curious appetite these 
charges were devoured by the whole public, 
interesting as they were, not only from their 
importance, but from the merit of their com- 
position; certainly not so intended by the 
honourable and excellent composer * to op- 
press the accused, but because the commonest 
subjects swell into eloquence under the touch 
of hi^sublime genius. Thus by the remi6S- 
ness of the Commons, who arfnow the prose- 
cutors of this in formation , a subject of Eng- 
land who was not even chained with contu- 
macious resistance to authority, much less a 
proclaimed outlaw, and therefore fully enti- 
tled to every security which the customs and 
statutes of the kingdom hold out for the pro- 
tection of British liberty, saw himself pierced 
with the arrows of thousands and ten thousand* 
of libels. 

Gentlemen, f ere I venture to lay the book 


* Edmund Burke. 

f The skilful arrangement and application 
of every circumstance connected arith his 
case, which indeed are observable in all Mr. 
Erskine’s speeches, have in the present in- 
stance given rise to the following observa- 
tions : 

4 He thus introduces his audience to & 
1 striking view of the grand trial in West- 
4 minster-hall, — not for the sake of making 

* fine sentences, or of adorning his speech with 

* a beautiful description, — for the speeches of 

* this great advocate may be searched through 

* by tne most crafty special pleader, from be- 
4 ginning to end, and no one instance of such 
4 useless ornament will be found, — but for the 

* solid and important purpose of interesting 
4 his hearers in the situation of Mr. Hastings, 
4 and of his defender, the author of the para- 

* phlet, — of leading the mind to view the 

* prisoner as an oppressed man, overwhelmed 
4 oy the weight of parliamentary resentment, 
4 and ready to be crushed, in the face of the 
4 country, by the very forms and solemnities 
4 of his trial , — of insinuating that the pam- 
4 phlet only ventures to say something in de- 
4 Fence of this unhappy person ; — and, that in 
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before you, it must be yet farther remembered 
(for the fact is equally notorious), that under 
these inauspicious circumstances the trial of 
Mr. Hastings at the bar of the lords had ac- 
tually commenced long before its publication. 

There the most august and striking spec- 
tacle was daily exhibited, which the world 
ever witnessed. A vast stage of justice was 
erected, awful from its high authority, 
splendid from its illustrious dignity* venerable 
from the learning and wisdom of its judges, 
captivating and affecting from the mighty- 
concourse of all ranks and conditions which 
daily flocked into it as into a theatre of plea- 
sure;* there, when the whole public mind 
was at once awed and softened to the impres- 
sion of eveiy human affection, there ap- 
peared, day after day, one after another, men 
of the most powerful and exalted talents, 
eclipsing by their accusing eloquence the most 
boastedharangues of antiquity; — rousing the 
pride of national resentment by the boldest 
invectives against broken faith and violated 
treaties, and shaking the bosom with alternate 
pity and horror by tne most glowing pictures 
of insulted nature and humanity; — ever ani- 
mated and energetic, from the love of fame, 
which is the inherent Dassion of genius ; — 
Arm and indefatigable, from a strong prepos- 
session of the justice of their cause. 

Gentlemen, when the author sat down to 
write the book now before you, all tliis ter- 
rible, unceasing, exhaustless artillery of warm 
zeal, matchless vigour of understanding, con- 
suming and devouring eloquence, united with 
the highest dignity, was daily, and without 
prospect of conclusion, pouring forth upon 
one private unprotected man, who was bound 
to hear it, in the face of the whole people of 
England, with reverential submission and 
silence. — I do not complain of this as I did of 
the publication of the charges, because it is 
what the law allowed and sanctioned in the 
course of a public trial ; but when it is re- 
membered Inat we are not angels, but weak 
fallible men, and that even the noble judges 
of that high tribunal are clothed beneath 
their ermines with the common infirmities of 
man’s nature, it will bring us all to a proper 
temper for considering the book itself, which 
wifl in a few moments be laid before you. 
But first, let me once more remind you, that 
it was under all these circumstances, and 
amidst the blaze of passion and prejudice 
which the scene I have been endeavouring 
faintly to .describe to you might he supposed 
likely to produce, that the author, whose 
name I will now give to you, sat down to 
compose the book which is prosecuted to-day 


‘ ttch an unequal contest, an English jury 
1 may well excuse a little intemperance in the 
'language of such a generous and almost 
1 kipdess defence.’ Ed. Rev. Vol. XVI. p. 110. 

•fhe impeachment was carried on in the 
greaM||iI oi Westminster. 


The history of it is very short and natural. 

The reverend Mr. Logan, minister of the 
Gospel at Leith, in Scotland, a clergyman of 
the purest morals, and, as you will see by-and- 
by, of very superior talents, well acquainted 
with the human character, and knowing the 
difficulty of bringing back public opinion after 
it is settled on any subject, took a warm, un- 
bought, unsolicited interest in the situation 
of Mr. Hastings, and determined, if possible, 
to arrest and suspend the public judgment 
concerning him.*— He felt for the situation 
of a fellow citizen exposed to a trial which, 
whether right or wrong, is undoubtedly a se- 
vere one ; — a trial, certainly not confined to a 
few criminal acts like those we are accustomed 
to, but comprehending the transactions of a 
whole life, and the complicated policies of nu- 
merous and distant nations ; — a trial, which 
had neither visible limits to its duration, 
bounds to its expense, nor circumscribed com- 
pass for the grasp of memory or understand- 
ing; — a trial, which had therefore broken 
loose from the common forms of decision, and 
had become the universal topic of discussion 
in the world, superseding not only every other 
grave pursuit, Dut every fashionable dissipa- 

f^entlemen, the question you have there- 
fore to try upon all this matter is extremely 
simple. — It is fteither more nor less than this. 
— At a time when the charges against Mr. 
Hastings were, by the implied consent of the 


* Mr. Logan died on the 25th of Decem- 
ber 1788, nearly a year before this trial took 
place ; besides the pamphlet in question, he 
appears to have been tne author of various 
tracts. Prefixed to his 1 Sermons’— edition of 
1810, — will be found some account of his life 
and writings, from which I have extracted a 
passage not inapplicable to the present case : 

“ Tne following curious fact is related by 
Dr. Bisset in his History of the Reign of 
George the Third. * The late Mr. Logan/ 
says he, * well known for his literary efforts, 

* and author of a most masterly defence of 

* Mr. Hastings, went that day (the day which 
< the eloquence of Sheridan had rendered so 
‘ memorable) to the House of Commons pre- 

* possessed for the accused and against his ac- 
1 cusers ; at the expiration of the first hour 
€ of Mr. Sheridan’s speech, he said to a friend, 

* all this is declamation without proof ; when 

* the second was finished, this is a most won-. 
1 derful oration ; at the third, Mr. Hastings 
c acted most unjustifiably ; at the fourth, Mr, 
1 Hastings is a most atrocious criminal ; and at 

* last, of all monsters of iniquity the most atro. 
1 cious is Warren Hastings. This I was told 
‘ by Mr. Peter Stewart, proprietor of the Oracle 

* who was present.’ Tnis fact does not affect 
the merits of the cause, but it is certainly an 
evidence of the susceptibility of Logan’s feel- 
ings, and a pleasing tribute to the eloquence 
of the Speaxer.” Account of Logan’s life ; 
Sermons, p. VII, note . 
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Commons, in every hand and on every table ; 
— when by their managers, the lightning of 
eloquence was incessantly consuming him, 
and flashing in the eyes of the public ; — when 
every man was with perfect impunity saying, 
and writing, and publishing just what he 
pleased of tne supposed plunderer and devas- 
tator of nations; would it have been criminal 
in Mr. Hastings himself to have reminded the 
public that he was a native of this free land, 
entitled to the common protection of her jus- 
tice, and that he had a aefence in his turn to 
offer to them, the outlines of which he im- 
plored them in the mean time to receive as 
an antidote to the unlimited and unpunished 
poison in circulation against him? — This is, 
without colour or exaggeration, the true ques- 
tion you are to decide ; because I assert, with- 
out the hazard of contradiction, that if Afr. 
Hastings himself could have stood justified or 
excused in your eyes for publishing this 
volume in his own defence, the author , if he 
wrote it bond Jide to defend him, must stand 
equally excused and justified ; and if the au- 
thor be justified, tne publisher cannot be 
criminal, unless you had evidence that it was 
published by him with a different spirit and 
intention from those in which it was written, 
— The question therefore is correctly what I 
just now stated it to be : could Mr. Hastings 
have been condemned to infamy for writing 
this book ? ' 

Gentlemen, I tremble with indignation, to 
be driven to put such a question in England. ; 
— Shall it be endured, that a subject of this 
country (instead of being arraigned and tried 
for some single act in ner ordinary courts, 
where the accusation, as soon at least as it is 
made public, is followed within a few hours 
by the decision) may be impeached by the 
Commons for the transactions of twenty years, 
— that the accusation shall spread as wide as 
the region of letters, — that tne accused shall 
Stand, day after day, and year after year, as a 
spectacle before the public, which shall be 
kept in a perpetual state of inflammation 
against him ; yet that he shall not, without 
the severest penalties, be permitted to sub- 
mit any thing to the judgment of mankind 
in his defence? If this be law (which it is for 
you to-day to decide), such a man has no 
trial; this great hall, built by our fathers 
for English justice, is no longer a court, but 
an altar; — and an Englishman* instead of 
being judged in it by God and jus country, 

( 1S A VICTIM AND A SACRIFICE!^ 

You will carefully remember, that I am not 
presuming to question either the right or the 
duty of the Commons of Great Britain to 
impeach; neither am I arraigning the pro- 
priety of they- selecting, as they have done, 
the most extraordinary persons for ability 
which the age has produced, to manage their 
impeachment Much less am I censuring 
the managers themselves, charged with the 
conduct of it before the Lords, who were 
^undoubtedly bound, by their duty to the 
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House and to the public, to expatiate upon 
the crimes of the person whom they nad 
accused. None of these points are ques- 
tioned by me, nor are in this place question- 
able. I only desire to have it decided, 
whether, if tne Commons, when national 
expediency happens to call in their judgment 
for an impeachment, shall, instead of keeping 
: it on their own records , and carrying it with 
due solemnity to the Peers for trial , permit it 
without censure and punishment to be sold 
like a common newspaper in the shop of my 
) client, so crowded with their own members, 
/ that no plain man, without privilege of par- 
: liament, can hope even for a sight of the 
\ fire in a winter’s day ;— every man buying 
j it,— reading it,— and commenting upon it 
the gentleman himself who is the object of 
j it, or his friend in his absence, may not, 

, without stepping beyond the bounds of 
i English freedom, put a copy of what is thus 
published into his pocket, and send back to 
the very same shop for publication a bond 
fide f rational, able answer to it, in order that 
the bane and antidote may circulate together, 
and the public be kept straight till the day 
of decision. — If you think, gentlemen, that 
this common duty of self-preservation, in the 
accused himself, which nature writes as a 
law upon the hearts of even savages and 
brutes, is nevertheless too high a privilege 
to be enjoyed by an impeached and suffering 
Englishman ; — or if you think it beyond the 
offices of humanity and justice, when brought 
home to the hand of a brother or a friend, 
you will say so by your verdict of guilty — 
the decision will tnen bt yours; and the con- 
solation mine , that I laboured to avert it A 
very small part of the misery which will 
\ follow from it, is likely to light upon me;— 
)the rest will be divided amongst yourselves 
and your children. 

f Gentlemen, I observe plainly, and with 
infinite satisfaction, that you are shocked 
and offended at my even supposing it pos- 
sible you should pronounce such a detestable 
judgment ; and that you only require of me 
to make out to your satisfaction fas I pro* 
mised) that the real scope and object of this 
book is a bona fide defence of Mr. Hastings, 
and not a cloak and cover for scandal on the 
House of Commons. 1 engage to do this, and 
I engage for nothing more. 1 shall make an 
open manly defence ; I mean to torture no 
expressions from their natural constructions ; 
to dispute no innuendos on the record, should 
any of them have a fair application ; nor to 
conceal from your notice any unguarded 
intemperate expressions which may perhaps 
be found to chequer the vigorous and ani- 
mated career of the work, ouch a conduct 
might, by accident, shelter the defendant, 
but it would be the surrender of the very 
principle on which alone the liberty of the 
English press can stand ; and I sh£ll never 
defend any man from a temporary imprison- 
ment, by the permanent loss of my own 
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liberty, and the ruin of my country. I mean 
therefore to submit to you, that though you 
should find a few lines iu page thirteen, or 
twenty-one; a few more in page fifty-one, , 
rod some others in other places ; containing 
expressions bearing on the House of Cora* 
toons, even as a body, which, if written as 
independent paragraphs by themselves, would 
be indefensible libels, yet that you have a 1 
right to pass them over in judgment, pro-j 
vwed the substance clearly appears to be a; 
bow fide conclusion, arising from the honest s 
investigation of a subject which it was lawful/ 
to investigate ; and the questionable expres-l 
sions, the visible effusion of a zealous temper,! 
enraged in an honourable and legal pursuit.! 
After this preparation I am not anraia to lay 
the book in its genuine state before you. 

The pamphlet begins thus : 4 The House 

* of Commons has now given its final decision 
4 with regard to the merits and demerits 

* of Mr. Hastings. The grand inquest of 
4 England have delivered tneir charges, and 
4 preferred their impeachment ; their allega- 
4 tious are referred to proof ; and from the 
4 appeal to the collective wisdom and justice 
4 of the nation in the supreme tribunal of the 
4 kingdom the question comes to be deter- 
4 mined, whether Mr. Hastings be guilty or 
•notguiltyf' 

Now if, immediately after what I have 
just read to you (which is the first part 
charged by the information), the author had 
aid, 4 Will accusations built on such a 
4 baseless fabric, prepossess the public in 
'favour of the impeachment? What credit 
'can we give to multiplied and accumu- 
lated charges when we find that they 
4 originate from misrepresentation and false- 
4 hood?’ every man would have been justified 
in pronouncing that he was attacking the 
House of Commons, because the groundless 
accusations noticed in the second sentence, 
could have no reference but to the House 
itself mentioned by name in the first and only 
sentence which preceded it. 

But, gentlemen, to your astonishment, I 
will now read what intervenes between these 
two passages ; from which you will see, 
beyond a possibility of doubt, tnat the author 
never meant to calumniate the House of 
Commons, but to say that the accusation 
°f Mr. Hastings before the whole House 
grew out of a Committee of Secrecy established 
*>me years before, and was afterwards 
brought forward by the spleen of private 
jnemies, and a faction in the government. 
This will appear, not only from the gram- 
matical construction of the words, but from 
what is better than^words^ — from the mean- 
which a person writing as a friend of 
Hastings roust be supposed to have 
^tended to convey. Why should such a 
^d attack the House of Commons ? Will 
any man gravely tell me that the House of 
Commons, as a body , ever wished to impeach 
^ Hastings ? Do we not all ktiow that they 


constantly hung back from it, and hardly 
knew where they were, or what to do, when 
they found themselves entangled with it? 
My learned friend the attorney-general is a 
member of this assembly ; perhaps he may 
tell you by-and-by what he thought of it, and 
whether ne ever marked any disposition in 
the majority of the Commons hostile to Mr. 
Hastings. But why should I distress my 
friend by the question ? the fact is sufficiently 
notorious; and what I am going to read 
from the book itself (which isleft out in the 
information), is too plain for controversy. 

4 Whatever may be the event of the im- 
4 peach ment, the proper exercise of such 
4 power is a valuable privilege of the British 
4 constitution, a formidable guardian of the 
4 public liberty, and the dignity of the na* 

4 tion.'* 4 The only danger if, that from the 
4 influence of faction , and the awe which is 
4 annexed to great names , they may be prompted 
4 to determine before they inquire , and to pro* 
4 nounce judgment without examination /f 

Here is the clue to the whole pamphlet— 
The author trusts to and respects the House 
of Commons, but is afraid tneir mature and 
just examination may be disturbed by faction. 
Now, docs he mean government, by faction f 
— Does he mean the majority of the Com- 
mons, by faction ? — Will the House, which is 
the prosecutor here, sanction that application 
of the phrase ; — or will the attorney-general 
admit the majority to be the true innuendo of 
faction ? — I wish he would I should then 
have gained something at least by this extra- 
ordinary debate ; but I have no expectation 
of the sort : such a concession would be too 
great a sacrifice to any prosecution, at a time 
when every thing is considered as faction that 
disturbs the repose of the minister in parlia- 
ment. But indeed, gentlemen, some things 
are too plain for argument. — The author cer- 
tainly means nfy friends, who, whatever quali- 
fications may belong to them, must be con- 
tented with the appellation of faction while 
they oppose the minister in the House of 
Commons ; — but the House, having given this 
meaning to the phrase of faction for its own 
purposes, cannot in decency change the inter- 
pretation, in order to convict my client. — I 
take that to be beyond the privilege of par- 
liament. 

The same bearing upon individual members 
of the Commons, and not on the Commons as a 
body , is obvious throughout. Thus, after 
saying, in page nine, that the East India Com- 
pany nad thanked Mr. Hastings for his meri- 
torious services (which is unquestionably 
true), he adds, 4 that mankind would abide by 
4 their deliberate decision rather than by the 
4 intemperate assertion of a Committee 

This ne writes after the impeachment was 
found by the Commons at large ; but he takes 
no account of their proceedings; imputing 

* Review, &c. pp. 3 & 4. 
f Review, &c. pp. 5 & 6, 
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the whole to the original ComfaitteO, i. e. the * and impeachments* But nonAt.of • these 
Committee of Secrecy ; bo called, I suppose, * suffering millions have sent their complaints 
from theirbeing the authors of twenty volumes ‘ to this country : not a sigh nor a groan has 
in folio, which will remain a secret to all pos- < been wafted from India to Britain. On the 
terity, as nobody will ever read them. — The * contrary, testimonies the most honourable 
same construction is equally plain from what 1 to the character and merit of Mr. Hastings, 
immediately follows : — ‘ The Report of the * have been transmitted by those very princes 
€ Committee of Secrecy also states, that the * whom he has been supposed to have loaded 

* happiness of the native inhabitants of India ‘ with the deepest injuries/* 

* has been deeply affected, their confidence in Here, gentlemen, we must be permitted to 

* English faith and lenity shaken and im- pause together a little ; for in examining 

* paired, and the character of this nation whether these pages were written as an 

* wantonly and wickedly degraded/ honest answer to tne charges of the Cora- 

Here again you are grossly misled by the mons, or as a prostituted defence of a noto- 

omission of nearly twenty-one pages — for the rious criminal, whom the writer believed to 
author, though he is here speaking of this be guilty, truth becomes material at every step ; 
Committee by name , which brought" forward for if in any instunce. he be detected of a 
the charges to the notice of the House, and wilful misrepresentation, he isjio longer an 
which he continues to do onward to the next object of your attention 
select paragraph ; yet, by arbitrarily sinking Will the attorney-general proceed then to 
the whole context, he is taken to be speaking detect the hypocrisy of our author, by giving 
of the House as a body, when, in the passage us some detail of the proofs by which these 
next charged by the information, he re- personal enormities have been established, 
proaches uie accusers of Mr. Hastings ; al- and with which the writer must be supposed 
though, so far is he from considering them as to have been acquainted ? I ask this as the 
the House of Commons, that in the very same defender of Mr. Stockdale , not of Mr. Hast- 
page he speaks of the articles as the charges, ings with whom I have no concern. I am 
not even of the Committee, but of Mr. Burke sorry indeed to be obliged so often to repeat 
alone, the most active and intelligent member this protest ; but I really feel myself emoar- 
of that body, having been circulated in India rassed with those repeated coincidences of 
by a relation of that gentleman : — ‘ The defence which thicken on me as I advance, 

* charges of Mr. Burke have been carried to and which ^vere, no doubt, overlook^ by the 
4 Calcutta, and carefully circulated in India/ Commons \vhcn they directed this interlocu- 

Now, if we were considering these passages tory inquiry into his conduct. — I ask then, as 
of the work as calumniating a body of gen- counsel for Mr. Stockdale , whether, when a 
tlemen, many of whom I must be supposed great state criminal is brought for justice at 
highly to respect, or as reflecting upon my an immense expense to the public, accused of 
worthy friend whose name I have mentioned, the most oppressive cruelties, and charged 
it would give rise to a totally different in*- with the robbery of princes and the destruc- 
quiry, which it is neither iny duty nor yours tion of nations, — it is not open to any one to 
to agitate ; but surely the more that consi- ask, Who are his accusers ? What are the 
deration obtrudes itself upon us, the more sources and the authorities of these shocking 
clearly it demonstrates that th^uthoris whole complaints? — Where are the ambassadors or 
direction was against the individual accusers of memorials of those princes whose revenues he 
Mr. Hastings, and not against the House of lias plundered? — Where are the witnesses for 
Commons, which merely trusted to the matter those unhappy men in whose persons the 
they had collected. rights of humanity have been violated ?— 

Although, from a caution which my situa- How deeply buried is the blood of the inno- 
tion dictates as representing another, I have cent, that it does not rise up in retributive 
thought it my duty thus to point out to you judgment to confound the guilty? These 
the real intention of the author as it appears surely are questions which, when a fellow- 
by the fair construction of the work, yet I citizen is upon a long, painful, and expensive 
protest, that in my own apprehension it is trial, humanity has a right to propose; which 
yery immaterial, whether he speaks of the the plain sense of the most unlettered man 
Committee or of the House, provided you shall may be expected to dictate, and which all 
think the whole volume a bond fde defence of history must provoke from the more enlight- 
Mr. Hastings. — This is the great point I am, cned. When Cicero, before the great tri- 
by all ipv observations, endeavouring to bunal of Rome, impeached Verres of similar 
establish, and which I think no man who cruelties and depredations in her provinces, 
reads the following short passages can doubt, the Roman people were not left to such in- 
Very intelligent persons have indeed consider- quiries. — All Sicily surrounded the Forum, 
ed them, if founded in facts, to render every demanding justice upon her plunderer ana 
other amplification unnecessary. The first of spoiler, with tears anu imprecations.— It was 
them is as follows ‘ It was known, at that not by the eloquence of the orator , hut by the 
‘ time*, that Mr Hastings had not only de- cries and tears of the miserable, that Cicero 

* scended from a public to a private station, — — - ■ ■ — — — - — 

1 but that he was persecuted with accusations * “ Review/' &c. p. 12. 
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ormiled m that illustrious cause — Verrf.s 
aed from the oaths of his accusers and their 
whaeises, and not from the voice of Tui.lt. 
To preserve the fame of his eloquence, he 
composed his five celebrated speeches, but 
they were never delivered against the crimi- 
nal. because he had fled from the city, ap- 
palled with the sight of the persecuted and 
the oppressed. It may be said, that the 
cases o t Sicily and India are widely different ; 
perhaps they may be ; — whether they are or 
not is foreign to my purpose. — I am not 
bound to deny the possibility of answers to 
such questions; I am only vindicating the 
right to ask them . 

Gentlemen, the author in the other passage 
which I marked out to your attention goes 
on thus : — f Sir John Macpherson, and lord 
‘Cornwallis, his successors in office, have 
1 riven the same voluntary tribute of appro- 
4 bation to his measures as governor-general 
‘ of India. A letter from the former, dated 
‘ the JOthof August, 1786, gives the following 
‘account of our dominions in Asia: 44 The 
‘ native inhabitants of this kingdom are the 
‘ happiest and best protected subjects in 
‘India: our native allies and tributaries 
‘confide in our protection; the country 
‘ powers are aspiring to the friendship of the 
‘English: and from the king of Tidore, 

‘ towards New Guinea, to Timur Shaw, on 
‘ the banks of the Indus, there is not a state 
‘ that has not lately given us proofs of confi- 

* denee and respect." * * 

Still pursuing the same test of sincerity, let 
us examine this defensive allegation. 

Will the attorney-general say that he does 
not believe such a letter from sir John Mac- 
pbenoH ever existed? No; — for he knows 
that it is as authentic as any document from 
India upon the table of the House of Com- 
mons.— What then is the letter ? The native 
inhabitants of this kingdom, says sir John 
Macpherson (writing from the very spot), are 
the happiest and best protected subjects in 
India, 6 ec. &c. &c. The inhabitants of thit 
kingdom l— Of what kingdom ? — Of the very 
kingdom which Mr. Hastings had just re- 
turned from governing for thirteen years, and 
for the mis- government and desolation of 
whieh, he stands every day as a criminal, or 
rather as a spectacle, before us. JFHis is 
matter' for serious reflection, and flMly en- 
titles the author to put the question which 
immediately follows : ‘ Does this authentic 
‘ account of the administration of Mr. H&st- 
‘ings, and of the state of India, corres- 

* spend with the gloomy picture of despotism 
‘ and despair drawn by the Committee of 

* Secrecy V 

Had that picture been even drawn by the 
House of Commons itself, he would have 
teen frilly justified in asking this question ; 
tet you observe it has no bearing on it ; — 
foe last words not only entirely destroy that 


interpretation, but also the meaning of the 
very next passage, which is selected by the 
information as criminal, viz. ‘ What credit 

* can we give to multiplied and accumulated 
4 charges, when we find that they originate 
4 from misrepresentation and falsehood?’* 

This passage, which is charged as a libel 
on the Commons, when thus compared with 
its immediate antecedent, can bear but one 
construction. It is impossible to contend 
that it charges misrepresentation on the 
House that found the impeachment, but 
upon the Committee of Secrecy just before ad- 
verted to, who w ere supposed to have selected 
the matter, and brougnt it before the whole 
House for judgment. 

I do not mean, as I have often told you, to 
vindicate any calumny on that honourable 
Committee, or upon any individual of it, any 1 
more than upon the Commons at large; — 
but the Defendant is not charged by 1 
this Information with any such offences. 

Let me here pause once more to ssk you, 
whether the book in its genuine state, as for 
as we have advanced in it, makes the same 
impression on your minds now, as when it 
was first read to you in detached passages • 
and whether, if I were to tear off the first 
part of it which I hold in my hand, and give 
it to you as an entire work, the first and last 
passages which have been selected as libel^ 
on the Commons, would now appear to be so, 
when blended with the interjacent parts. I 
do not ask your answer. — I shall have it in 
your verdict. The question is only put to 
direct your attention in pursuing trie re- 
mainder of the volume to Inis main point,— 

IS IT AN HONEST SERIOUS DEFENCE ? For 

this purpose, and as an example for all others, t 
will read the author’s entire answer to the first 
article of charge concerning Cheit Sing,, the 
zemindar of Benares, and leave it to your 
impartial judgments to determine, whether it 
be a mere cloak and cover for the slander 
imputed by the information to the concluding 
sentence of it, which is the only part attacked 
or whether, on the contrary, that conclusion 
itself, when embodied with what goes before 
it, does not stand explained and justified ? 

4 The first article; of impeachment,’ (conti- 
nues our author, p. 13), 4 is concerning Cheit 

* Sing, the zemindar of Benares. Bulwant 
4 Sing, the father of this rajah, was merely an 

* Autnil , or farmer and collector of the reve- 
4 nues for Sujah ul Dowlah, nabob of Oude, 
4 and vizir of the Mogul empire. When, on 
4 the decease of his father, Cheit Sing was 
4 confirmed in the office of collector for the 
4 vizir, he paid 200,000 pounds as a gift or 

* nuzzeranah, and an additional rent of 30,000 

* pounds per annum. 

4 As the father was no more than an Aumil, 
4 the son succeeded only to his rights and pre- 
4 tensions. But by a sunnud granted to him 
< by the nabob Sujah Dowlah in September 


* 44 Review," &c. p. 12. 
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4 1779, through the Influence of Mr. Hastings, 

4 he acquired a legal title to property in tne 
4 land, and was raised from the office of aumil 
4 to the rank of zemindar. About four years 
4 after the death of Bulwant Sing, the gover- 
4 nor-gencral and council of Bengal obtained 
4 the sovereignty paramount of tne province 
4 of Benares. On the transfer of this sove- 
4 reignty the governor and council proposed a 
4 new grant to Cheit Sing, confirming his 
4 former privileges, and conferring upon him 
4 the addition of the sovereign rights of the 
4 Mint, and the powers of criminal justice 
4 with regard to life and death, lie was then 
4 recognised by the Company as one of their 
4 zemindars; a tributary subject, or feudatory 
4 vassal, of the British empire in Indostan. 

4 The feudal system, which was formerly sup- 
4 posed to be peculiar to our Gothic ancestors, 

4 nas always prevailed in the east. In every 
4 description of that form of government, not- 
4 withstanding accidental variations, there are 
4 two associations expressed or understood ; 

4 one for internal security, the other for ex- 
4 teraal defence. The king or nabob confers 
4 protection on the feudatory baron as tribu- 
4 taiy prince, on condition or an annual reve- 
4 nue in the time of peace, and of military scr- 
4 vice, partly commutable for money, in the 
4 time of war. The feudal incidents in the 
4 middle ages in Europe, the fine paid to the 
‘superior on marriage, wardship , relief, &c. 

4 correspond to the annual tribute in Asia. 

4 Military service in war, and extraordinary 
4 aids in the event of extraordinary emergen- 
4 ties, were common to both .• 

• 4 Notwithstanding this analogy, the pow- 
4 ers and privileges of a zemindar nave never 
4 been so well ascertained and defined as those 
4 of a baron in the feudal ages. Though the 
• office has usually descended to the posterity 
4 of the zemindar, under the ceremony of fine 
4 and investiture, a material decrease in the 
4 cultivation, or decline in the population of 
J the district has sometimes been considered 
4 as a ground to dispossess him. When ze- 
4 mindars have failed in their engagements to 
4 the state, though not to the extent to justify 
4 expulsion, supervisors have been often sent 
4 into the zemindaries, who have farmed out 
4 the lands, and exercised authority under the 
4 Duannee laws, independent of the zemindar. 
•These circumstances strongly mark their 
4 dependence on the nabob. About a year 
4 after the departure of Mr. Hastings from Ln- 
4 dia, the question concerning the rights of 
4 zemindars was agitated at great length in | 
4 Calcutta; and after the fullest and most ao 
4 curate investigation the governor-general 
4 and council gave it as their deliberate opi- 
4 nion to the court of directors, that the pro- 
4 perty of the soil is not in the zemindar but 
4 in the government; and that a zemindar is 
4 merely an officer of government appointed 
4 to collect its revenues. Cheit Sing undcr- 
4 stood himself to stand in this predicament. 


4 When the governor-general of Bengal, in 
4 1778, made an extraordinary demand on the 
4 zemindar of Benares for five lacks of rupees, 

4 the British empire, in that part of the world, 

4 was surrounded with enemies which threa- 
4 tened its destruction. In 1779, a general 
4 confederacy was formed among the great 
4 powers of Indostan for the expulsion of the 
4 English from their Asiatic dominions. At 
4 this crisis the expectation of a French arma- 
4 ment augmented the general calamities of 
4 the country. Mr. Hastings is charged by 
4 the committee with making his first demand 
4 under the false pretence that hostilities had 
4 commenced with France. Such an insidious 
4 attempt to pervert a meritorious action into 
4 a crime is new— even in the history of im- 
4 peachments. On the 7th of July 1778, Mr. 

4 Hastings received private intelligence from 
4 an English merchant at Cairo, that war had 
4 been declared by Great Britain on the 23rd 
4 of March, and by France on the 90th of 
4 April. Upon this intelligence, considered 
4 as authentic, it was determined to attack all 
4 the French settlements in India. The in- 
4 formation wa9 afterwards found to be pre- 
4 mature; but in the latter end of August a 
4 secret dispatch was received from England, 

4 authorizing and appointing Mr. Hastings to 
4 take the measures which he had ulready 
4 adopted in the preceding month. The di- 
4 rectors and the board of control have ex- 
4 pressed their approbation of this transaction, 

4 by liberally rewarding Mr. Baldwyn, the 
4 merchant, for sending the earliest intelli- 
4 gence he could procure to Bengal. It was 
4 two days after Mr. Hastings's information of 
4 the French war, that he formed the resolu- 
4 tion of exacting the five lacks of rupees from 
4 Cheit Sing, and would have made similar 
4 exactions from all the dependencies of the 
4 Company in India, had they been in the 
4 same circumstances. The fact is, that the 
4 great zemindars of Bengal pay as much to 
4 government as their lands can afford.— 
4 Cheit Sing's collections were above fifty 
4 lacks, and nis rent not twenty-four, 

4 The right of calling for extraordinary aids 
4 and military service in times of danger, being 
4 universally established in India, as it was 
4 formerly in Europe during the feudal times, 
4 the subsequent conduct of Mr. Hastings is 
4 explained and vindicated. The governar- 
4 general and council of Bengal having made 
4 a demand upon a tributary zemindar for 
4 three successive years, and that demand 
4 having been resisted by their vassal, they 
4 are justified in his punishment. The neces- 
4 sities of the Company in consequence of the 
4 critical situation of their affairs in 1781, 
4 calling for a high fine, the ability of the 

44 1 am," said he, on various occasions, u the 
4 servant of the circar (government)* and 
4 ready to obey your orders." The name 
4 and office of zemindar is not of Hindoo* but 
4 Mogul institution/ 
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i zemindar, who possessed near two crores of 
1 rupees in money and jewels, to pay the sum 
1 required ; his backwardness to comply with 

* the demands of his superiors; his disaffec- 

* tion to the English interest, and desire of 
‘revolt, which even then began to appear, 
‘ and were afterwards conspicuous, fully jus- 
‘ lify Mr. Hastings in every subsequent step 
‘of his conduct. In the whole of his pro- 
‘ ceedings it is manifest that he had not early 
‘ formed a design hostile to the zemindar, but 
< was regulated by events which he could nei- 
1 ther foresee nor control. When the neces- 
‘ sary measures which he bad taken for sup- 

* porting the authority of the Company by 
1 punishing a refractory vassal, were thwarted 
‘ and defeated by the barbarous massacre of 

* the British troops, and the rebellion of Cheit 

* Sing, the appeal was made to arms, an un- 
‘ avoidable revolution took place in Benares, 
‘ and the zemindar became the author of his 
‘ own destruction/ 

Here follows the concluding passage, which 
is arraigned by the information : 

1 The decision of the House of Commons 
1 on this charge against Mr. Hastings is one 
‘ of the most singular to be met with in the 
1 annals of parliament. The minister, who 
‘ was followed by the majority, vindicated him 
1 in every thing that he had done, and found 
‘ him blameable only for what he intended to 
‘ do ; justified every step of his conduct, and 
'only criminated his proposed intention of 
‘ converting the crimes of the zemindar to the 
‘ benefit of the state, by a fine of fifty lacks of 
1 rupees. An impeachment of error i njudg- 

* with regard to the quantum of a fine, 
1 and for an intention that never was executed , 
‘and never known to the offending party, 

* characterizes a tribunal of inquisition rather 

a court of parliament.’ 

Gentlemen, I am ready to admit that this 

liment might have been expressed in lan- 
guage more reserved and guarded ; but you 
will look to the sentiment itself, rather than 
to its dress; — to the mind of the writer, and 
not to the bluntness with which he may hap- 
pen to express it. — It is obviously the lan- 
guage of a warm man, engaged in the honest 
defence of his friend, and who is brought to 
what he thinks a just conclusion in argument, 
which perhaps becomes offensive in propor- 
tion to its truth. — Truth is undoubtedly no 
warrant for writing what is reproachful of any 
private man. If a member of society lives 
within the law, then, if he offends, it is against 
God alone, and man has nothing to do with 
him; and if he transgress the laws, the 
libeller should arraign him before them, in- 
stead of presuming to try him himself ; but 
as to writings on general subjects, which are 
not charged as an infringement on the rights 
of indmaoals, but as of a seditious tendency, 
it » far otherwise. — When, in the progress 
of legislation or of high nationaljus- 
tke in parliament, they who are amenable to 
no law are supposed to have adopted through 
VOL XXII. 


mistake or error a principle which, if drawn 
into precedent, might be dangerous to the 
public, I shall not admit it to be a libel in the 
course of a legal and bond fide publication , to 
state that such a principle had in fact been 
adopted. — The people of England are not to 
be kept in the dark, touching the proceedings 
of their own representatives. — Let us there- 
fore coolly examine this supposed offence, 
and see what it amounts to. 

First, was not the conduct of the right 
honourable gentleman, whose name is here 
mentioned, exactly what it is represented? — 
Will the attorney-general, who was present 
in the House of Commons, say that it was 
not? — Did not the minister vindicate Mr. 
Hastings in what he had done, and was not 
his consent to that article ot the impeach- 
ment founded on the intention only or levy- 
ing a fine on the zemindar for the service of 
the state, beyond the quantum which he, 
the minister, thought reasonable?— What else 
is this but an impeachment of error in judg- 
ment in the quantum of a fine? 

So much for the first part of the sentence, 
which, regarding Mr. Pitt only, is foreign to 
our purpose; and as to the last part of it, 
which imputes the sentiments of the minister 
to the majority that followed him with their 
votes on the question, that appears to me to 
be giving handsome credit to the majority for 
having voted from conviction, and not from 
courtesy to the minister. — To have supposed 
otherwise, I dare not say, would have been a 
more natural libel, but it would certainly 
have been a greater. — The sum and substance 
therefore of the paragraph is only this : that 
an impeachment for error in judgment is not 
consistent with the theory or the practice 
of the English government. So say I. — I say, 
without reserve, speaking merely in the ab- 
stract, and not meaning to decide upon the 
merits of Mr. Hastings’s cause, that an im- 
peachment for an error in judgment is con- 
trary to the w hole spirit of English criminal 
justice, which, though not binding on the 
House of Commons, ought to be a guide to its 
proceedings. I say that the extraordinary 
jurisdiction of impeachment ought never to 
be assumed to expose error or to scourge mis- 
fortune, but to hold up a terrible example to 
corruption and wilful abuse of authority by 
extra legal pains. — If public men are always 
punisheS with due severity when the source 
of their misconduct appears to have been 
selfishly corrupt and criminal, the public can 
never suffer when their errors are treated 
with gentleness. — From such protection to 
the magistrate, no man can think lightly of 
the charge of magistracy itself, when he sees# 
by the language of the saving judgment, that 
the only title to it is an honest and zealous 
intention. If at this moment, gentlemen, or 
indeed in any other in the whole course of 
our history, the people of England were to 
call upon every man in this impeaching House 
of Commons, who had given his voice, on 
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public questions, or acted in authority civil or 
military, to answer for the issues of our coun- 
cils and our wars, and if honest single inten- 
tions for the public service were refused as 
answers to impeachments, we should have 
many relations to mourn for, and many 
friends to deplore. For my own part, gen- 
tlemen, I feel, I hope, for my country as 
much as any man who inhabits it; but I 
would rather see it fall, and be buried in its 
tuins, than lend my voice to wound any mi- 
nister, or other responsible person, however 
unfortunate, who had fairly followed the lights 
of his understanding and the dictates of his 
conscience for its preservation. 

Gentlemen, this is no theory of mine; it is 
the language of English law, and the protec- 
tion which it affords to every man in office, 
from the highest to the lowest trust of go- 
vernment. — In no one instance that can be 
named, foreign or domestic, did the court of 
King’s-bench ever interpose its extraordinary 
jurisdiction, by information, against any ma- 
gistrate for the widest departure from the 
rule of his duty, without the plainest and 
clearest proof of corruption. — To every such 
application, not so supported, the constant 
answer has been, Go to a grand jury with 
your complaint. — God forbid that a magis- 
trate should suffer from an error in judgment, 
if his purpose was honestly to discharge his 
trust. — We cannot stop the ordinary course of 
justice; but wherever the Court has a dis- 
cretion, such a magistrate is entitled to its 
protection. I appeal to the noble judge, and 
to every man who hears me, for the truth 
and universality of this position ; — and it 
would be a strange solecism indeed to assert, 
♦ that in a case where the supreme court of 
^criminal justice in the nation would refuse to 
interpose an extraordinary though a legal 
jurisdiction, on the principle that the ordinary 
execution of the haws should never be ex- 
ceeded but for the punishment of malignant 
guilt, the Commons, in their higher capacity, 
growing out of the same constitution, should 
reject that principle, and stretch them yet 
further by a jurisdiction still more eccentric . 
—Many impeachments have taken place, 
because the law could not adequately punish 
the objects of them ; but who ever heard of 
one being set on foot because the law upon 
principle would not punish them? — Many 
impeachments have been adopted for a higher 
example than a prosecution m the ordinary 
courts, but surely never for a different ex- 
ample. — The matter therefore in the offen- 
sive paragraph is not only an indisputable 
truth, but a truth, in the propagation of which 
we are all deeply concerned. 

Whether Mr. Hastings, ip the particular 
instance, acted from corruption or from zeal 
for his employers, is what I have nothing to 
do with ; — it is to bo decided in judgment ; — 
my duty stops with wishing him, as I do, an 
honourable deliverance. Whether the mi- 
nister or the Commons meant to found this 


article of the impeachment on mere error 
Avithout corruption, is likewise foreign to the 
purpose. — The author could only judge from 
what was said and done on the occasion.— 

He only sought to guard the principle, which 
is a common interest, and the rights of Mr. 
Hastings under it. — He was therefore justified 
in publishing, that an impeachment founded 
on error in judgment was to all intents and 
purposes illegal, unconstitutional, and unjust. 

Gentlemen, it is now time for us to return 
again to the work under examination. The au- 
thor having discussed the whole of the first 
article through so many pages, without even 
the imputation of an incorrect or intemperate 
expression, except in the concluding passage 
(the meaning of which I trust I nave ex- 
plained), goes on with the same earnest dis- 
position to the discussion of the second 
charge respecting the princesses of Oude, 
which occupies eighteen pages, not one syl- 
lable of which the attorney-general has read, 
and in which there is not even a glance at 
the House of Commons. — The whole of this 
answer is indeed so far from being a mero 
cloak for the introduction of slander, that I 
aver it to be one of the most masterly pieces 
of writing I ever read in my life. — From 
thence he goes on to the charge of contracts 
and salaries, which occupies five pages more, , 
in which there is not a glance at the House of 
Commons , nor a word read by the attorney -ge- 
nera/. — lie afterwards defends Mr. Hastings 
against the charges respecting the opium 
contract. Not a glance at the House of Com- 
mons; not a word by the attorney- general; 
and, in short, in this maimer he goes on with 
the others to the end of the book. 

Now is it possible for any human being to 
believe that a man, having no other inten- 
tion than to vilify the House of Commons 
( as this information charges ) 9 should yet keep 
his mind thus fixed and settled as the needle 
to the pole, upon the serious merits of Mr. 
Hastings’s defence, without ever straying 
into matter even questionable, except in the 
two or three selected parts out of two or 
three hundred pages ? — This is a forbearance 
which could not have existed, if calumny and 
detraction had been the malignant objects 
which led him to the inquiry and publica- 
tion. — The whole fallacy therefore arises 
from holding up to view a few detached pas- 
sages, and carefully concealing the general 
tenor of the book. 

Having now finished most, if not all of 
these critical observations, which it has been 
my duty to make upon this unfair mode of 
prosecution ; it is but a tribute of common 
justice to the attorney-general (and which my 
personal regard for him makes it more plea- 
sant to pay), that none of my commentaries 
reflect in the most distant manner upon him ; 
nor upon the solicitor for the Crown, who sits 
near me, who is a person of the most correct 
honour;— far from it. The attorney-general 
having orders to prosecute, in consequence of 
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the address of the House to his majesty, had 
no choice in the mode ; — no means at all of 
keying the prosecutors before you in counte- 
nance, but by the course which has been pur- 
sued; — but so far has he been from enlisting 
into the cause those prejudices, which it is 
not difficult to slide into a business originat- 
ing from such exalted authority, he has ho- 
nourably guarded you against them ; — press- 
ing indeed severely upon my client with the 
weight of his ability, but not with the glare 
and trappings of his high office. 

Gentlemen, I wish that my strength would 
enable me to convince you of the author’s 
singleness of intention, and of the merit and 
ability of his work, by reading the whole that 
remains of it. But my voice is already nearly 
exhausted ; — I am sorry my client should be 
a sufferer by my infirmity.- — One passage 
however is too striking and important to be 
passed over ; the rest I must trust to your 
private examination. The author having 
discussed all the charges, article by article, 
sums them all up with this striking appeal to 
his readers: 

‘The authentic statement of facts which 
4 has been given, and the arguments which 
4 have been employed, are, I think, sufficient 
‘to vindicate the character and conduct 
4 of Mr. Hastings, even on the maxims of 
4 European policy. When he was appointed 
‘governor-general of Bengal, he was invested 
4 with a discretionary power to promote the 
4 interests of the India company, and of the 
4 British empire in that quarter of the globe. 

4 The general instructions sent to hinTfrom 
4 his constituents were, “ That in all your 
4 deliberations and resolutions, you make the 
4 safety and prosperity of Bengal your principal 
4 object, and fix your attention on the security 
4 of the possessions and revenues of the com- 
* pany. u His superior genius sometimes 
4 acted in the spirit, rather than complied with 
4 the letter, of the law ; but he discharged the 
4 trust, and preserved the empire committed 
4 to his care, in the same way, and with 
4 greater splendour and success than any of 
4 his predecessors in office* his departure 
‘ from India was marked with the lamenta- 
‘tions of the natives, and the gratitude of 
4 his countrymen ; and on his return to Eng- 
4 land, he received the cordial congratulations 
4 of that numerous and respectable society, 

4 whose interests he had promoted, and whose 
4 dominions he had protected and extended* 

Gentlemen of the Jury — If this be a wilfully 
false account of the instructions given to Mr. 
Hastings for his government, and of his 
conduct under them, the author and pub- 
lisher of this defence deserve the severest 
pifflishment, for a mercenary imposition on 
the public. — But if it be true that he was di- 
rected to make the safety and prosperity of 
the first object of his attention , and 
that, unde? his administration it has been 

■ *driT . — . 

t* 1 * Review, M &c. p. 54, 


safe and prosperous ; — if it be true that the 
security and preservation of our possessions 
and revenues in Asia were marked out ti* 
him as the great leading principle of his go- 
vernment, and that those possessions and 
revenues, amidst unexampled dangers, have 
been secured and preserved ; then a question 
may be unaccountably mixed with your con- 
sideration, much beyond the consequence of 
the present prosecution, involving perhaps 
the merit of the impeachment itself which 
gave it birth ; — a question which the Com- 
mons, as prosecutors of Mr. Hastings, should 
in common prudence have avoided; unless, 
regretting the unwieldy length of their pro- 
ceedings against him, they wished to afford 
him the opportunity of this strange anoint 
lous defence; since although I am neither 
his counsel, nor desire to have any thing to 
do with his guilt or innocence ; yet, in the 
collateral defence of my client, I am driven 
to state matter which may be considered by 
many' as hostile to the impeachment ; for if 
our dependencies have been secured, and 
their interests promoted, I am driven in the 
defence of my client to remark, that it is 
mad and preposterous to bring to the stan- 
dard of justice and humanity, the exercise of 
a dominion founded upon violence and ter- 
ror. — It may, and must be true, that Mr. 
Hastings has repeatedly offended against the 
rights and privileges of Asiatic government, 
if he was the faithful deputy of a power 
which could not maintain itself for an hour 
without trampling upon both:— he may and 
must have offended against the laws of God 
and nature, if he was the faithful viceroy of 
an empire wrested in blood from the people 
to whom God and nature had given it : — he 
may and must have preserved that unjust 
dominion over timorous and abject nations 
by a terrifying, overbearing, insulting supe- 
riority, if he was the faithful administrator of 
your government, which having no root in 
consent or affection, — no foundation in simi- 
larity of interests, — nor support from any one 
principle which cements men together in 
society, could only be upheld by alternate 
stratagem and force. The unhappy people of 
India, feeble and effeminate as they are from 
the softness of their climate, and subdued 
and broken as they have been by the knavery 
and strength of civilization, still occasionally 
start up in all the vigour and intelligence of 
insulted nature; — to De governed at all, they 
must be governed with a rod of iron ; and 
our empire in the East would, long since, 
have been lost to Great Britain, if civil skill and 
military prowess had not united their efforts 
to support an authority which Heaven never 
gave, by means which it never can sanction. 

Gentlemen, I think I can observe that you 
are touched with this way of considering the 
subject ; and I can account for it. — I nave 
not been considering it through the cold 
medium of books, but have been speaking of 
man and his nature, and of human dominion, 
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from what I have seen of them myself 
amongst reluctant nations submitting to our 
authority. — I know what they feel, and how 
such feelings can alone be repressed. — I have 
heard them in my youth from a naked 
savage, in the indignant character of a prince 
surrounded by his subjects, addressing the 

f ovemor of a British colony, holding a 
undleof sticks in his hand, as tne notes of his 
unlettered eloquence : 4 Who is it ?’ said the 
jealous ruler over the desert, encroached upon 
oy the restless foot of English adventure — 
* who is it that causes this river to rise in the 
1 high mountains, and to empty itself into 
* the ocean? — Who is it that causes to blow 
1 the loud winds of winter, and that calms 
4 them again in the summer? — Who is it that 
4 rears up the shade of those lofty forests, 
* and blasts them with the quick lightning at 
1 his pleasure ?— The same Being who gave 
4 to you a country on the other side ot the 
4 watess, and gave ours to us ; and by this 
4 title we will defend it/ said the warrior, 
throwing down his tomohawk upon the 
ground, and raising the war-souna of his 
nation. These are the feelings of subjugated 
pan all round the globe ; and depend upon 
it, nothing but fear will control where it is 
vain to look for affection.* 

These reflections are the only antidotes to 
those anathemas of super-human eloquence 
which have lately shaken the walls that 
surround us ;— but of which it unaccountably 
fails to my province, whether I will or no, a 
little to stem the torrent — by reminding you 
that you liave a mighty sway in Asia, which 
cannot be maintained by the finer sympathies 
of life, or the practice of its charities and 
affections : what will they do for you when 
surrounded by two hundred thousand men 
with artillery, cavalry, and elephants, calling 
upon you for their dominions which yon 
have robbed them of? Justice may, no doubt, 
in such a case forbid the levying of a fine to 
pay a revolting soldiery:— a treaty may 
atand in the way of increasing a tribute to 
keep up the very existence of the govern- 
ment;— and delicacy for women may forbid 
all entrance into a Zenana for money, what- 
ever may he the necessity for taking it. — 
All these things must ever be occurring.— 
But under the pressure of such constant dif- 
ficulties, so dangerous to national honour, it 
might be better perhaps to think of effectually 
(securing it altogether, by recalling our troops 


* 4 He at last envelopes this delicate part 
4 of his subject, — Hastings, — India, — the book 
4 and all, in a blaze of imagery and declama- 
4 tion, which overpowers the understandings 
4 p f his audience. We give this wonderml 
4 passage entire, — premising that the tradi- 
4 tionaT accounts of its effects are to be 
4 credited. not even by those who now read 
$ it,-— if they have not also experienced the 
4 witchery of this extraordinary man’s voice, 
* eyst and action/ Ed. Key. Voi. XVI, p. xu P 


and our merchants, and abandoning our 
Oriental empire. Until this be done, neither 
religion nor philosophy can be pressed very 
far into the aid of reformation and punish- 
ment. — If England, from a lust of ambition 
and dominion, will insist on maintaining 
despotic rule over distant and hostile nations, 
beyond all comparison more numerous and 
extended than herself, and gives commission 
to her viceroys to govern them with no other 
instructions than to preserve them, and to 
secure permanently their revenues; with 
what colour of consistency or reason can 
she place herself in the moral chair, and 
affect to be shocked at the execution of her 
own orders ; adverting to the exact measure 
of wickedness and injustice necessary to their 
execution, and complaining only of the excess 
as the immorality, considering her authority 
as a dispensation for breaking the commands 
of God, and the breach of them as only 
punishable when contrary to the ordinances 
of man. 

Such a proceeding, gentlemen, begets serious 
reflections. — It would be better perhaps for the 
masters and the servants of all such govern- 
ments, to Join in supplication, that the great 
Author of violated humanity may not con- 
found them together in one common judg- 
ment.* 

Gentlemen, I find, as I said before, I have 
not sufficient strength to go on with the re- 

* 4 In considering this passage/ observes 
the elegant and judicious writer whom I have 
so frequently quoted, ‘we earnestly entreat the 
4 reader, whoever he may be, to reiect on the 
4 moral of it, as it bears on the great question 
4 of East Indian policy ; but, as far as relates 
4 to the character of Mr. Erskine’s eloquence, 
4 we would point out, as the most remaricable 
4 feature in it, that in no one sentence is the* 
4 subject— the business in hand — the case — 
4 the client — the verdict, lost sight of; and 
4 that the fire of that oratory, or rather that 
4 rhetoric (for it was quite under discipline), 
4 which was melting tne hearts, and dazzling 
4 the understandings of his hearers, had not 
4 the power to touch for an instant the hard 
4 head of the Nisi Prius lawyer , from which 
4 it radiated ; or to make him swerve, by one 
4 hairbreadth even, from the minuter details 
4 most befitting his purpose, and the alternate 
4 admissions and disavowals best adapted to 
4 put his case in the safest position . This, 
4 indeed, was the grand secret of Mr. Erskine’s 
4 unparalleled success at the English bar. 
4 Without it, he might have filled Westmin- 
4 ster-hall with his sentences, and obtained a 
4 reputation for eloquence, somewhat like 
4 the fame of a popular preacher or a dis- 
tinguished actor;— but nis fortunes — aye, 
4 and the liberties of his country — are built 
4 on the matchless skill with which he could 
4 subdue the genius of a first rate orator to 
4 the uses of tne most consummate advocate 
4 of the age.’~*Ed. Rev. Voi. XVI, p. 116 . 
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miming parts of the book .• — I hope, however, 
that, notwithstanding my omissions, yoo are 
dow completely satisfied, that whatever errors 
or misconceptions may have misled the writer 
of these pages, the justification of a person 
whom he relieved to be innocent, and whose 
accusers had. themselves appealed to the 
public, was the single object of his contem- 
plation. If I have succeeded in that object, 
every purpose which I had in addressing you 
has been answered. 

It only now remains to remind you, that 
another consideration has been strongly 
pressed upon you, and, no doubt, will be in- 
sisted on m reply. — You will be told that the 
matters which I have been justifying as legal, 
and even meritorious, have therefore not 
been made the subject of complaint; and 
that whatever intrinsic merit parts of the 
book may be supposed or even admitted to 
possess, such merit can afford no justification 
to the selected passages, some of which, 
even with the context, carry the meaning 
charged by the information, and rthich are 
indecent animadversions on authority. — To 
this I would answer (still protesting as I do 
against the application of any one of the in- 
nuendos), that if you are firmly persuaded of 
the singleness and purity of the author’s in- 
tentions, you are not bound to subject him 
to infamy because, in the zealous career of a 
just and animated composition, he happens 
to have tripped with his pen into an intem- 
perate expression in one or two instances of 
a long work. — If this severe duty were binding 
on your consciences, the liberty of the press 
would be an % empty sound, and no man could 
venture to write on any subject, however 
pure his purpose, without an attorney at one 
elbow, and a counsel at the other. 

from minds thus subdued by the terrors 
©f punishment, there could issue no works of 
genius to expand the empire of human reason, 
nor any masterly compositions on the general 
nature of government, by the help of which, 
the great common-wealths of mankind have 
founoed their establishments ; much less any 
of those useful applications of them to cri- 
tical conjunctures, by which, from time to 
time, our own constitution, by the exertion 
of patriot citizens, has been brought back to 
its - standard. — Under such terrors, all the 

r it lights of science and civilization must 
extinguished : for men cannot communi- 
cate their free thoughts to one another with a 
lash held over their heads. It is the nature 
of every thing that is great and useful, both 
in the animate pnd inanimate world, to be 
wild and irregular, — and we roust be content- 
ed to take them with the alloys which belong 
to them, or live without them. — Genius breaks 
from the fetters of criticism, but its wander- 
ings are sanctioned by its majesty and wisdom 


* Lord Erskine was now so ill, that he 
could scarcely stand up while he addressed 
the jury*— jfite to Erskinc's Speeches. 


when it advances in 'Its path; — subject it to 
the critic, and you tame it mto d ulness^— 
Mighty rivers break down their banks in the 
winter, sweeping away to death the' flock* 
which are fattened on the soil that they ferti- 
lize in the summer : the few may be saved by 
embankments from drowning, but the flock 
must perish for hunger. — Tempests occa- 
sionally shake our dwellings and dissipate our 
commerce ; but they scourge before them the 
lazy elements, which without them would 
stagnate into pestilence. — In like manner. 
Liberty herself, the last and best gift of GocI 
to his creatures, must he taken just as she is ; 
— You might pare her down into bashful re- 
gularity, and shape her into a perfect model 
of severe scrupulous law, but she would then 
be Liberty no longer ; and you must be con- 
tent to die under the lash of this inexorable 
justice which you had exchanged for the ban- 
ners of Freedom. 

*^Jf it be asked where the line to this indul- 
gence and impunity is to be drawn ; the an- 
swer is easy. — The liberty of the press on 
general subjects comprehends and implies as 
much strict observance of positive law as is 
consistent with perfect purity of intention, 
and eaual and useful society; and what that 
latitude is, cannot be promulgated in the ab» 
stract , but must be judged of m the particular 
instance, and consequently upon this occa- 
sion must be judged of by you, without 
forming any possible precedent for any other 
case ; — and where can the judgment be pos- 
sibly so safe as with the members of that 
society which alone can suffer, if the writing 
is calculated to do mischief to the public? 
You must therefore try the book by that 
criterion, and say, whether the publication 
wa9 premature and offensive, or, in other 
words, whether the publisher was bound to 
have suppressed it until the public ear was 
anticipated and abused, and every avenue to 
the human heart or understanding secured 
and blocked up ? I see around me those by 
whom, by-and-by, Mr. Hastings will be most 
ably and eloquently defended;* but I am 
sorry to remind my friends, that, but for the 
right of suspending the public judgment con- 
cerning him till their season of exertion comes 
round, the tongues of angels would be insuA 
ficient for the task. 

Gentlemen, I hope I have now performed 
my duty to my client — I sincerely hope that 
I have ; for, certainly, if ever there was a man 
pulled the other way by his interests and af- 
fections, — if ever there was a man who should 
have trembled at the situation in which I have 
been placed on this occasion, it is myself, 
who not only love, honour, and respect, but 
whose future hopes and preferments are 
linked from free choice with those who from 


* Mr. Law, now lord Ellenborough, Mr. 
Plumer, now vice-chancellor, and Mr. Dallas, 
now one of the judges of the court of Common 
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the mistakes of the author are treated with —It would be eaually foreign, and still tnore 
great severity and injustice. — These are strong irrelevant, if applied to those shameful attacks 
retardments: but I have been urged onto upon private reputation which are the bane 
activity by considerations, which can never * and disgrace of the press; by which whole 
be inconsistent with honourable attachments, families have been rendered unhappy during 
either in the political or social world, — the .life, by aspersions cruel, scandalous, and un- 
love of justice and of liberty, and a zeal for ; just. — Let st»cn libellers remember, th*t 
the constitution of my country, which is the i no one of my principles of defence can at any 
inheritance of our posterity, of the public, Uime or upon any occasion ever apply to shield 
and of the world. These are the motives {them from punishment: because such con- 
which have animated me in defence of this tduct is not only an infringement of the rights 
person, who is an entire stranger to me ; — fof men, as they are defined by strict law, but 
whose shop I never go to ; — ana the author is absolutely incompatible with honour , honesty, 
of whose publication, as well as Mr. Hast- or mistaken good intention . — On such men let 
ings, who the object of it, I never spoke to the attorney-general bring forth all the artil- 
in my life7> lery of his office, and the tn&nks and blessings 

One JHufl more, gentlemen, and I have of the whole public will follow him. — But 
done. — Every human tribunal ought to take this is a totally different case. — Whatever 
care to administer justice, as we look here- private calumny may mark this work , it has not 
after to have justice administered to our- been made the subject of eomplaint , and we have 
selves. — Upon the principle on which the therefore nothing to do with that, nor any right 
attorney-general prays sentence upon my to consider it * — We are trying whether tbe 
client, — God have mercy upon us ! — Instead public could have been considered as offended 
of standing before him m judgment with the and endangered, if Mr. Hastings himself, in 
hones and consolations of Christians, we must whose place the author and publisher have a 
call upon the mountains to cover us ; for right to put themselves, had, under all the 
which of us can present, for omniscient exa- circumstances which have been considered, 
mination, a pure, unspotted, and faultless composed and published the volume under 
course ? But I humbly expect that the bene- \ examination. — That question cannot, in com- 
volent Author of our being will judge us as I j mon sense, be any tiling resembling a qua- 
have been pointing out for your example. — j tion of law, but is a pure question of fact, to 
Holding up the great volume of our lives in ; be decided on the principles which I have 
his hands, and regarding the general scope of ( humbly recommended. I therefore ask of 
them ; — if he discovers benevolence, charity, ’ (the Court that the book itself may now be 
and good-wili to man beating in the heart, ! delivered to you. Read it with attention, and 
where he alone can look ; — if he finds that as you shall find it, pronounce your verdict* 

our conduct, though often forced out of the . 

path by our infirmities, has been in general * * The speech which we are inclined to 
well directed ; his all-searching eye will as- 6 rank the next in importance, but the first in 
surcdly never pursue us into those little * oratorical talent, and happily the most ac- 
comers of our lives, much less will his justice * curately reported and revised, isthecele- 
select them for punishment, without the * brated defence of Stockdale, whose trial may 
general context of our existence, by which ‘ be termed the Case of Libels; for in it we 
faults may be sometimes found to have grown c have clearly laid down, and most powerfully 
out of virtues, and very many of our heaviest f enforced, the doctrine which now enters 
offences to have been grafted by human im- * into every such question, — viz. that if, 
perfection upon the best and kindest of our * taking all the parts of a composition toge- 
affections. — No, gentlemen, believe me, this !,? ther, it shall not be found to exceed the 
is not the course of divine justice, or there is ' * bounds of a free and fair discussion,— so fair 
no truth in the Gospels of Heaven. — If the ‘ as a regard to good order, the peace of so- 

f eneral tenour of a man's conouct be such as 1 ciety, and the security of the government re- 
have represented it, he may walk through 1 quires, but so free as the nature of our happy 
the shadow of death, with all nis faults about 4 constitution, and the unalienable right of 
him, with as much cheerfulness as in the Englishmen to canvass public affairs, allows; 
common paths of life; because he knows, that i* — if, in shorty the discussion be, upon the 
instead of a stern accuser to expose before the ‘ whole, sufficiently decent in its language, 
Author of his nature those frail passages, 1 and peaceable in its import, although marked 
which, like the scored matter in the book oe- * with great freedom of opinion, and couched 
fore you, chequer the volume of the brightest 4 in terms as animated as a free man can use 
and bestr-spent life, his mercy will obscure /on a subject that interests him deeply ;— 
them from the eye of his purity, and our re- 1 although even a great share of heat should 
pentance blot them out for ever. ‘ be found in the expression, and such invec- 

All this would, I admit, be perfectly fo- 1 tive as, surpassing the bounds of candour 
reign, and irrelevant, if you were sitting here € and of chanty, can only be excused by the 
in a case of property between man and man, 1 violence of honest feelings nay, although 
where a strict rule of law roust operate, or ‘ detached passages may be pitched upon, m 
there would be an end of civil life and Society. ‘ their nature ana separate capacity amounting 
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^Reply. 

Mr. Attorney GeneralJ Gentlemen of the 
jury;— My learned friend and 1 stand very 
much contrasted with each other in this 
cause.— To him belong infinite eloquence and 
ingenuity, a gift of persuasion, beyond that 
which I almost ever knew fall to any man’s 
share, and a power of language greater than 
that which ever met my ear. 

In his situation, it is not only permitted to 
him, but it is commendable, — it is his duty to 
his client, — to exert all those faculties, to com- 
prehend every possible topic, that by the ut- 
most stretch of ingenuity can possibly be in- 
troduced into the roost remote connexion with 
the cause. 1, on the other hand, gentlemen, 
must disclaim those qualities which 1 ascribe 
to my learned friend — namely, that inge- 
nuity, that eloquence, and that power of 
words; — but if they did belong to me, we 
stand contrasted also in this circumstance, 
that 1 durst not in my present situation use 
them, whatever little effort I might make to 
that effect, acting the part simply of an advo- 
cate in a private cause. All that I must 
abandon to-day, recollecting the situation in 
which I stand. Gentlemen, however un- 
worthily, yet so it is, that I stand in the situa- 
tion of the first officer of this high court; 
therefore the utmost fair dealing, the plainest 
common sense, the clearest argument, the 
utmost bona Jides with the Court and jury, are 
the duties incumbent upon me. In that 
spirit therefore, gentlemen, you will not ex- 
pect from me the discharge of my duty, in any 
other way than by the most temperate obser- 
vation, and by the most correct and the fairest 
reasoning in my pow er. 

One should have thought, from the general 
turn of my learned friend’s arguments, that I 
had in this information imputed it as a crime 
to the deceased gentleman whom he has 
named, and whom I think I hardly recollect 
ever to have heard named before, — that I liad 
imputed it to him as an offence, merely that 
he reasoned in defence of Mr. Hastings ably 
and eloquently, as is asserted. My learned 
hiend has said, that I have picked out pas- 
sages here and there disconnected and dis- 
jointed, and have omitted a vast variety of 
other passages. I hardly think that his 
second observation would tuye||ecn made, 


‘to libels; — yet these also shall be over- 

* looked, and the defendant acquitted, on the 
r ground, that he has only used the grand 

' right of political discussion with uncommon ; 
'vehemence. This great doctrine, now on 

* the whole generally received, was first fully 
‘ etpwnded in the defence of Stockdale ; and 
1 H Arms obviously the foundation of what- 

* ever is more than a mere name in the liberty 
‘of the press, — the first and proudest pre- 

* aufcence of this country over all the rest of 
‘fcwpe.’ Edinburgh Review, Vul. XVI. 
MOB. 


had it not been for the sake of h is first ; but 
inasmuch as I studiously avoided, and would 
insert no one single line that consisted of fair 
reasoning and defence for Mr. Hastings, inas» 
much as it was no part of my duty so to do ; 
— so he has exculpated me by sayings that the 
loading an information with that which was 
not immediately to the point, was a tiling 
which I had avoided with propriety. 

This book, as ray learaea friend himself has 
described it to you, and read the greater part 
of, consists of many different heads ; it con- 
sists of an historical narration of facts ; with 
which I do not quarrel. — It consists of ex- 
tracts from original papers ; with which I dio 
not quarrel. — It consists of arguments, of rea- 
soning, and of very good declamation ; with 
that I do not ciuarrel. — But it consists also of 
a stain, and a deep stain, upon your represen- 
tatives in parliament. My learned friend 
says, that this is written witn a friendly zeal 
for Mr. Hastings.— I commend that zeal ; but 
at the same time you will permit me to dis- 
tinguish, if that could avail, between the zeal 
of an author for Mr. Hastings, and the cold 
lucrative motives of the printer of that au- 
thor’s work. It was the duty of that printer 
to have the work revised by some one else, if 
he has not the capacity to do it himself, and 
to see that poison does not circulate among 
the public. It was his bounden duty to do 
that ; zeal could not excuse or exculpate even 
the author, much less the mechanical printer ; 
though, perhaps, if this had been shown in 
manuscript as the work of a zealous friend, 
great allowance might have been made for 
that zeal. 

My learned friend, for the purposes of 
argument, deviated into almost every field 
that it was possible for knowledge such as Iris 
— for reading, — experience, — for knowledge 
of nature, and every thing that belongs to 
human affairs^ he has deviated into them 
at great length, and nine-tenths of his argu- 
ment consisted of nothing else. Instead of 
that, what is this question r — The coldest, the 
dullest, the driest of all possible questions. 
It is neither more nor less than this, Whether, 
when the great tribunal of the nation is 
dftrrying on its most solemn proceeding for 
the benefit and for the interests of the public, 
whether, while it is even depending, and not 
ripe for judgment, the accusers, the House of 
Commons, who carry up their impeachment 
to the House of I/rnls, are slandered by being 
called persons acting from private and inte- 
rested animosity persons who studiously, 
when they find a meritorious servant of the 
country come home crowned with laurels (as 
it is expressed), are sure to do what ? — To 

IMPEACH AND TO RUIN HIM. 

I shall also studiously avoid any thing re* 
specting politics or party, or any things re- 
specting tne conduct or opinions of any men 
in anotner place ; and my learned friend will 
excuse me also, if I do not state my own. — 
These I avoid for £his reason, that when we 
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are within these walls, we are to betake our- 
selves to the true and genuine principles of * 
our law and constitution ; the justest picture 
of oppression of one man cannot justify the 
calumniating other men ; it may justify the 
defending that man, — but it will not justify a 
stain upon the House of Commons of this 
country. And, gentlemen, surely this author, 
considerable as he is as a man acquainted with 
composition, betrays the cause of Mr. Hast- 
ings, as I should think ; — at least he does Mr. 
Hastings no service, by going beyond his 
defence — by deserting and abandoning the 
declamation, and the reasoning, of which he 
seems to be a considerable master, and 
deviating into slander and calumny upon the 
House ot Commons, his accusers. 

My learned friend has used an analogy. 
He tells you the House of Commons is a 
grand jury : — I close with him in that ana- 
logy : I ask you, as lovers of good order, as 
men desirous of repressing licentiousness, as 
persons who wish that your country should be 
decently and well governed, whether you 
would endure for an instant, if this were an 
information against a defendant who had 
published that a grand jury found a bill, not 
Decause they thought it a right thing that the 
person accused should be put upon his trial, 
hut that they found the indictment against 
him because he was meritorious, — that they 
did it from principles of private animosity, 
and not with regard to public justice z — If an 
indictment were brought before you for a 
slander of that sort upon a grand jury, could 
you hesitate an instant, in saying that it was 
reprehensible, and a thing not to be endured? 
Why then, if the whole representatives of the 
nation are acting in that capacity, if, after 
many years investigation, they bring charges 
against an individual, is it any apology (justi- 
fication it cannot be), for an author, in his 
seal for his friend,) to tack tc^it that which 
must be a disgrace to the country if it were 
true, and therefore must not be circulated with 
impunity? The commendation which even 
my learned friend has bestowed upon this 
work, the impassioned and animated manner 
in which he has recommended it to your 
perusal, and that of every man in the country,* 
most manifestly prove what I stated in 
opening this cause ; that when such mischief 
as this is found in a book, written by a per- 
son of no mean abilities, it comes recom- 
mended to, and in fact misleads, the best 
understandings in the country. I leave any 
man to judge of the mischievous tendency of 

paragraphs,^ and i2le trash of the day, which 
frequently die away with it. Upon this prin- 
ciple those passages which I selected and put 
into this information, and which immediately 
regard the House of Commons, naturally gave 
offence to the House — they felt themselves 
calumniated and aspersed, and entitled to 
redress from a jury. 

My learned friend says,— Why don't the 
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House of Commons themselves punish it?— 
Is that an argument to be used in the mouth 
of one who recommends clemency ? — Does he 
recommend that the iron hand of power 
should come down upon a man of this sort, 
instead of temperately, wisely, and judiciously 
submitting to the common law of this coun- 
try, saying, Let him be dealt with by that 
common law? — There he will have a scru- 
pulously impartial trial ; — there he will have 
every advantage that the meanest subject of 
the country is entitled to. 

But, says my learned friend, passages are 
selected from distant pages, ana tacked to- 
gether ; the context between must explain the 
meaning of those passages ; and he compares 
it to talcing one half of a sentence, and tells 
you, that if any man should say, there is no 
God, taking that part alone, he would be a 
blasphemer; whereas taking the whole verse, 
that the fool hath said in his heart there it no 
God, in that sense it becomes directly the 
reverse of blasphemy ; — Now, has he found 
any one garbled sentence in the whole 
course of this information ? — Is not every 
one a clear, distinct, and separate proposi- 
tion? On the contrary, when he himself 
accuses me, not personally but officially, of 
not having stated the whole of this volume 
upon record, and undertaking to supply my 
defects, he misses this very sentence*. ‘ Asser- 
1 tions so hardy, and accusations so atrocious, 

* ought not to have been introduced into the 
< preamble of an impeachment, before an 

* assembly so respectable as the House of 
1 Peers, without the clearest and most incon- 

* trovertible evidence. In all transactions of 

* a political nature there are many concealed 
1 movements that escape the detection of the 

* world ; hut there are some facts so broad 
1 and glaring, so conspicuous and prominent, 
‘ as to strike the general eve, and meet 

* the common level of the human under- 
1 standing.” 1 

Now, gentlemen, I only adduce this to 
show, that it is possible that two leaves may 
be turned over at once on the defendant's 
side of the question; and likewise to show 
you that I have not, for the purpose of accu- 
sation, culled and picked out every passage 
that I might have picked out, or every one 
that would bear an offensive construction; 
but have tafea those prominent parts where 
this author h£> abandoned the purpose my 
learned friend ascribes to him, that of ex- 
tenuating the guilt imputed to Mr. Hastings, 
and of showing that he had merit rather than 
demerit with the public. The passages were 
selected to show that I have betaken myself 
to the fifth head of the work, as I enumerated 
them before, where the author does not con- 
tent himself with executing that purpose, but 
holds out the House of Commons as persons 
actuated by private malice, not only to the 
eyes of the subjects of this country, but also 

* “ Review,” &c.p. 7* 
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to surrounding nations, whose eyes arc un- 
questionably upon us, throughout the whole 
course of the proceeding. 

I ask you, whether any reasonable answer 
has been given to the interpretation which I 
put upon the various passages in this book ? 

The first of them, I admit with my learned 
friend, is simply an introduction ; and it is 
stated in the information, merely to show 
that the author himself knew the position 
and state of things; viz . that the impeach- 
ment had been carried up to the House of 
Lords and was there depending for their 
judgment. 

Then, after having reasoned somewhat 
upon the introduction to these several articles 
of impeachment, and after having stated that 
these had been circulated in India, he goes on 
to say, 

‘ Will accusations, built upon such a base- 
1 fabric, prepossess the public in favour 

* of the impeachment? What credit can we 
‘ give to multiplied and accumulated charges, 

* when we find that they originate from mis- 
‘ representation and falsehood ?’* 

My learned friend himself told you, in a 
subsequent part of his speech, that those ac- 
cusations twiginated from an inquiry which 
lasted two years and a half, by a secret com- 
mittee of the House of Commons (of which I 
myself was a pretty laborious member): if 
that be so, what pretence is there here for 
iapretnating the public with a belief, that 
from false, scandalous, and fabricated mate- 
risk, those charges did originate ? Is not 
tbit giving a directly false impression to the 
public ? — Are not those to be protected from 
slander of this sort, who take so much pains 
to investigate what appears to them in the 
result to be a fit matter not for them to de- 
cide ultimately upon, but to put in a course 
of trial, where, ultimately, justice will be 
done? 

Has my learned friend attempted any ex- 
planation, or other interpretation, to be put 
upon these words, than that which the infor- 
mation imputes ? 

‘ If, after exerting all your efforts in the 
‘ cause of your country, you return covered 
‘ with laurels, and crowned with success ; if 
‘you preserve a loyal attachment to your 
‘sovereign; you may expect the thunders 
‘ of parliamentary vengeance ; — you will 
‘certainly be impeached, and probably be 
‘undone/ 

Is it to be said, and circulated in print all 
over the world, that the House of Commons 
h composed of such materials, that exactly in 
Proportion to a man’s merit is their injustice 
inhuman tyranny ? Is that to be said or 
printed freely, under the pretext that the 
oulhor b sealous in the interest of a gentle- 
nmf under misfortune ? But it is said, there 
libels every day published against 
thfe gentleman, and no one is permitted to 

• “ Rewew,” &c. p. 13. 
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defend him : — let all mankind defend him : — 
let every man that pleases write what he 
will, provided he does it within the verge of 
the law ; if he does it as a manly and good 
subject, confining himself to reasonable and 
good argument. 

My learned friend says, If you stop this* 
the press is gagged ; that it never can be said 
with impunity, that the king and the con- 
stable are in the same predicament. — The 
king and the constable are in one respect in 
the same predicament, with great difference 
indeed in the gradation, and m the compa- 
rison; hut, without all question, both are 
magistrates: the one the Highest, to whom 
we look with awe and reverence; and to the 
other, with obedience, when within hi* 
sphere *. that may be freely said in this coun- 
try, and ever will be saicU—But is it the way 
to secure the liberty of the press, that at the 
time when the nation is solemnly engaged 
in the investigation of the conduct of one of 
its first servants, that servant should not only 
be defended by fair argument and reason, 
as far as it goes, but that his accusers are to 
be charged with malice and personal animo- 
sity against him ? 

If me audacious voice of slander shall go so 
high as that with impunity, who is there that 
will ever undertake to be an accuser in this- 
country ? I am sure I, for one, who some- 
times am called upon (I hope as sparingly as- 
public exigency will admit of) to exercise that 
odious and disagreeable task, would with 
pleasure sacrifice my gown if I saw it esta- 
blished, that even the highest accusers that 
the country knows are, under the pretence of 
the defence of an individual, to he vilified and 
degraded. — If this be permitted, can subordi- 
nate accusers expect to escape ? 

Gentlemen, give me leave again to remind 
you, that nothing can ever secure a valuable 
blessing so effectually as enforcing the tem- 
perate, legal, and discreet use of it ; and it 
cannot be necessary for the liberty of the 
press, that it should he licentious to such an 
extreme. Believe me, that if this country 
should be worked up, as I expressed it yester- 
day, to a paroxysm of disgust against the 
licentiousness of the press, which has attacked 
all ranks of men, and now at last has mounted 
up to the legislative body, its liberty perhaps 
never can be in greater danger : — something 
may be done in that paroxysm of disgust, 
which might be the gradual means of sapping 
the foundation of that best of our liberties — 

A I REE PRESS. 

Is it not obvious to common sense, that if 
the whole country is rendered indignant by 
the licentiousness of the press knowing no 
bounds, this is the instant of greatest hazard 
to its freedom? Besides, is the folly of the- 
subjects of Great Britain such, that, in order 
to enjoy a thing in all its perfection, and to all 
its good purposes, it is necessary to encourage 
its extreinest licentiousness ? If you shall en- 
courage this its extremes licentiousness (l 
U 
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venture to call it such when the great accu- 
satorial body of the nation is slandered in this 
manner), if you give it such encouragement 
to-day, no man can tell where it will reach 
hereafter. 


own emolument, without attending to the in- 
terests of the public, government must be re- 
laxed, and at last crumble into dttst: and 
therefore, if the case be made out, whieh is 
i imputed to the defendant, it » no doubt a 


irjudg- 
lints for 


Therefore, so far from cramping the press, f most momentous case indeed ; but though it 
so far from sapping its foundation, so far from jis so, it does not follow that the defendant is 
doing it an injury ; you are, on the contrary, ^guilty; and juries have been frequently told, 
taking the surest means to preserve it, by fund I am bound, in the situation in which I 
distinguishing the two parts ot this book, and istand, to tell you, that, in forming your ji 
by saying, — True it is, that any man is at ment upon this case, there are two points 
liberty to expound and to explain in print the jyou to attend to, namely : — 
conduct of another, — to justify it, if he pleases, f Whether the defendant, who is charged 
by stating, in a manly way, that which be- 6 with having published this* did publish it; 

i u ~ and whether the sense which the attorney- 

general^ by his innuendos in this information, 
rhas affixed to the different passages, is fairly 
j 1 affixed to them.* 

From any consideration as to the first of 
these points you are delivered, because h is 
admitted that the hook was published by the 
defendant ; — but the other is the material 
point to which you are to apply your judg- 
ment. It has been entered into with won- 
derful abilities, and much in the detail;— 
but it is not enough for a man to say, I am 
innocent;— it belongs alone to the Great 
Searcher of hearts to know whether men are 
i innocent or not; we are to judge of the guilt 
| or innocence of men (because we have do 
J other rule to go by) by their overt acts,—*, e. 
from what they have done. 

In applying the innuendos, I accede en- 
tirely to what was laid down by the counsel 
for the defendant, and which was admitted 
yesterday by the attorney-general, as counsel 
for the crown, that you must, upon this in- 
formation, make up your minds, that this was 
meant as an aspersion upon the House op 


longs to his subject ; but the moment that he 
steps aside and slanders an individual, much 
more the awful body of the representatives of 
the people, there he has done wrong; — there 
he has trespassed upon the liberty of the 
’press, and has imminently hazarded its exis- 
tence. 

Gentlemen, lay your hands upon your 
hearts, ask yourselves as men of honour (be- 
cause I know that binds you as much as your 
oaths); ask yourselves, whether the true 
meaning of this libel is not,' that not from 
public grounds, — not from conviction, — not 
with a view to render public service, — but from 
private pique, — from private malice, — from 
ny-motives, which I call corruption, the 
House of Commons have been induced to 
send this gentleman to an inquiry before the 
proper tribunal, and that too, as the libel ex- 
presses it, without even reading it,— without 
hearing, — without consideration ; judge, I say, 
whether that be not the true exposition of 
this libel, and then, gentlemen, consider with 
yourselves what the effect will be, if you ratify 
and confirm such an offence by suffering this 
defend ant to escape. 

J Lo rd Kenyon then summed up as follows : 
— ^Gentlemen of the Jury; I do not feel that 
I am called upon to discuss the nature of this 
libel, or to state to you what the merit of the 
composition is, or what the merit of the ar- 
gument is, but merely to state what the ques- 
tions arc to which you are to apply your 
judgment, and the evidence given in support 
of this information. It is impossible, when 
one reads the preface to it, which states that 
the libel was written to asperse the House of 
Commons, not to feel that it is a matter of 
considerable importance ; for I do not know 
flow far a fixed general opinion that the House 
of Commons deserves to have crimes imputed 
to it, may go ; for men that are governed will 
be thereby much influenced by the confidence 
which should be repqSed in government. — 
Mankind will never forget that governors are 
not made for the sake of themselves, but are 
placed in their respective stations, to discharge 
the functions of their office for the benefit of 
the public ; and if they should ever conceive 
that their governors are so inattentive to 
their duty, as to exercise their functions only 
to keep themselves in power, and for their 

I 


* With respect to the question for the con- 
sideration of the jury, see Bushel I’s ca$e, 
Vol. VI, p. 1013 ; the note in Vol. Mil, p. 
35 ; the Seven Bishops’ case, Vol. XII, p. 
183 ; Bayard’s case, Vol. XIV, p. 50? ; Ful- 
ler’s case, Vol. XIV, p. 517 ; Tutchin’s case, 
Vol. XIV, p. 1095; Francklin’s case, Vol. 
XVII, p. 625; Zenger’s case, Vol. XVII, p. 
675; Owen’s case, Vol. XVIII, p. 1203; 
Wilkes’s case, Vol. XIX, p. 1075: Almon’s 
case, Vol. XX, p. 803; Miller’s case, Vol. 

XX, p. 869; Woodfall’s case, Vol. XX, p. 
895 ; and the dean of St. Asaph’s case, Vol. 

XXI, p. 847. As to the right of the Jury 
* to decide not only the fact itself, but also 
1 the intention with which it was committed, 
‘ and its legality or illegality,’ see in addition 
to the references in the above-mentioned 
cases, Eden’s Principles of Penal Law,ch. 15, 
s. 4 ; lord chief justice King’s Address to the 
Jury in the case of Cook and Woodburne 
r ante, Vol. XIV, p. 508] there cited ; Mr. 
Baron Maseres’s Observations on the Doc- 
trine of Libels, published in his 4 Occasional 
4 Essays,’ p. 183 ; and the proceedings in the 
House of Lords on the L*bel BiU% inserted 
at the end of this case. 
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Commons — and I admit also, that, in forming 
your opinion, you are not bound to confine 
your inquiry to those detached passages which 
the attorney-general has 'selected as offensive 
natter, and the subject of prosecution. — But 
let me on the other side warn you, that though 
there may be much good writing, good argu- 
ment morality, and humanity, in many parts 
of it, yet if there are offensive passages* the 
good part will not sanctify the bad part. 

Having stated that, I ought also to tell you, 
that in order to see what is the sense to be *| 
fairly imputed to those parts that are culled 
out as the offensive passages, you have a right 
to look at all the context ; — you have a right 
to look at the whole book ; — and if you find 
it has been garbled, and that the passages 
selected by the attorney-general do not bear , 
die sense imputed to them, the man has a 
right to be acquitted; and God forbid he 
should be convicted. — It is for you, upon read- 
ing the information, which, if you go out of 
court, you will undoubtedly take with you, 
and by comparing it with this pamphlet, to 
see whether the sense the attorney-general 
has affixed, is fairly affixed; always being 
guided by this, that where it is truly ambi- 
guous and doubtful, the inclination of your 
judgment should be on the side of innocence ; 
—wit if you find you cannot acquit him 
without distorting sentences, you are to meet 
this case, and all other cases, as I stated yes- 
terday, with the fortitude of men, feeling that 
they have a duty upon them superior to all 
leaning to parties ; namely, Hie administra- 
te of justice in the particular cause. 

It would be in vain for me to go through 
this pamphlet which has been just put into v 
my hind, and to say whether the sense affixed 
is the fair sense or not. As far as disclosed 
by the information, these passages afford a 
strong bias, that the sense affixed to them 
is the fair sense ; but of that you will judge, ' 
not from the passages themselves merely, 
but fay reading the context, or the whole 
book, so much at least as is necessdry to 
enable you to ascertain the true meaning of 
the author. 

if I were prepared to comment upon the 
pamphlet, in my situation it would be im-; 
proper for me to doit; my duty is fulfilled 
when 1 point out to you what the questions 
are that are proposed to your judgment, and 
what the evidence is upon the questions ; — 
the result is yours, aqd yours only. 

The jury withdrew for about two hours, 
when they returned into court with a rerdict 
taxing the defendant — Not Guilty.* j 


4? 
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• To the report of this case,* originally pub- 
lished fay the defendant, was subjoined lord 
Wane's excellent 4 Argument in support of 
‘die Btsbts of Juries/ which see in the case 
*tfae Jean of St* Asaph, ante, Vol. XXI, 
Mlffi 


* 


Stockd ale’s being the last trial for a li- 
bel [in this collection], antecedent to stat. 
32, Geo. 3, c. 60, 1 here insert from the Jour- 
nal the proceedings which took place in the 
House of Lords preparatory to the enact- 
ment of that celebrated law. 

“SI Geo. 3rd, a. d. 1791. 

44 Die Jovis y 2° Junii. — A message was 
brought from the House of Commons by Mr. 
Fox and others; with a bill intituled, ‘An 
‘ Act to remove doubts respecting the func- 
‘ tions of Juries in cases of Libel/ to which 
they desire the concurrence of this House. 

“ Tl»e said bill was read the first time. 

“ Ordered, That said bill be printed. 

“ Veneris , 3° Junii. — Ordered that the bill, 
intituled 4 An Act to remove doubts respect- 
4 ing the functions of Juries in cases of Libel/ 
be read a second time on Wednesday next. 

4< Mercuriiy 8° Junii. — The order of the day 
being read for the second reading of the bill, 
intituled ‘ An Act to remove doubts re- 

* spectins; the functions of Juries in cases of 
‘ Libel 

44 Moved, 4 That the said bill be now read a 
4 second time/ 

44 Which being objected to; 

44 After debate, an amendment was proposed 
to be made to the said motion, by leaving 
out the word 4 now/ and inserting insteaa 
thereof ‘ this day month.* 

“ Moved , 4 To adjourn the debate for half an 
4 hour.’ 

44 The question was put thereupon; 

44 It was resolved in the negative. 

“ Then the question was put, 4 Whether 
4 the word 4 now 7 shall stand part of the 
4 motion 

44 It was resolved in the negative. 

44 Then the question was put, ‘ Whether the 

* words ‘ this aay month ’ shall be there in- 

* serted ?* 

44 It was resolved in the affirmative. 

44 Dissentient. 

1st. 44 Because we hold it to be an unalien- 
able right of the people, that in cases of libel 
(as well as in all criminal cases) the jury 
should decide upon the whole matter that 
may constitute the guilt or innocence of the 
person accused ; ana that in cases of libel, the 
jury ought not to be directed by the judge to ! 
find the defendant or defendants guilty, 
merely on the proof of the publication by 
such defendant or defendants of the paper 
charged to be a libel, and of the sense as- 
cribed to the said paper in the indictment 
or information : 

2dly. 44 And because we conceive that the 
said right of the people is of the utmost 
consequence to the freedom of this nation 
and to that great bulwark of its rights tho 
liberty of the press : 

3dly. 44 Ana because we conceive that the 
bill sent from the Commons is wellcalcu- 
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lated to convey a parliamentary declaration, 
and enactment of the said important right 
of the people, and because we conceive that 
every delay of such declaration and enact- 
ment to be in the highest degree dangerous 
to the safety of .the subject : 

4thly. 44 And because we conceive that we 
cannot with propriety refuse our immediate 
assent to propositions which no person in 
the debate did deny to be salutary, and be- 
cause we conceive that this delay tends to 
give countenance to * doubts that we ap- 
prehend to be utterly ill founded, and to 
encourage a contest of jurisdiction tliat can 
only be injurious to the regular and impar- 
tial administration of justice in this kingdom. 

f * Stanhope. 

& For the first and second reasons. 

44 Radnor, 7 ' 

M Dissentient for the following reasons : 

ist. “ Because we conceive that the bill 
aent from the Commons is of the highest 
Importance for the preservation of the rights 
of juries, and that considering the different 
ppinioQS which h^ve prevailed of late years 
witn respect to this subject, we conceive 
pyery delay of a parliamentary declaration 
and enactment to he dangerous in the high- 
est degree to the safety or the subject : 

44 Because whatever difference of opi- 
nion may subsist in regard to the existing 
law, there seems to be so general a concur- 
rence with respect to what ought to be the 
law in future, that we cannot with propriety 
refuse our immediate assent to provisions 
which are admitted to be salutary, on the 
ground of requiring time to ascertain how 
far the late practice of the courts is or is not 
Justifiable by the law of the land. 

“ Wentworth Fitzwillxam. 

44 Lauderdale. 

Ci PoRCIIESTER. 

“ Portland. 

“ Hay ” 

u Ordered, Thatthe said bill beread a second 
time, on this day month." 

N. B. The session of parliament terminated 
on the loth of June. 

“32 Geo. 3rd, 41 . d. 1792. 

“ Die Mart is, 14° Fcbruarii . — A message was 
brought from the House of Commons by Mr. 
Fox and others ; with a bill, intituled 4 An 
4 Act to remove doubts respecting the funo 
4 tions of Juries in cases of Libel;' to which 
they desire the concurrence of this House. 

“ Jovisy 1° Martii . — Hodie l 1 vice lecta est 
billa, intituled 4 An act to remove doubts re- 
specting the functions of Juries in cases of 
4 Libel/ 

44 Ordered, That the said bill be printed. 

44 Luna, 12° MartiL — Ordered, that all the 
Lords be summoned to attend the service of 
the House, on Tuesday the 30 th day of this 
instant, March. 
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“ Martis, 20* Martii .— ! The order of the day 
being read for the lords to be summoned ; 

“ it was moved, That the bill intituled 4 An 
4 Act to remove doubts respecting the funo 
4 tions of Juries in cases of Libel/ be read a 
second time/ 

44 Then an amendment was proposed to be 
made to the said motion, by adding thereto 
the words 1 on Tuesday the 24th of April 
4 next' 

* 4 Which being objected to; 

44 After debate, the question was put 4 Whe- 
4 ther the said words shall be added to ^he said 
4 motion P 

44 It was resolved in the affirmative. 

* Ordered, that the said bill be read a second 
lime on Tuesday the 24th of April next 

44 Luna , 23° Apr ills. — Ordered, That the 
second reading of the bill, intituled, 4 Ai> 

* Act to remove doubts respecting the func- 
4 tions of Juries in cases of Libel/ which stands 
appointed for to-morrow, be put off to Friday 
next. 

44 Martii , 24?Aprili$. — Ordered, That all the 
f iords be summoned to attend the service of 
> the House on Friday next. 

44 Veneris , 27° Aprilis. — The order of the day 
being read for the second reading of the bill, 
intituled , 1 An Act to remove doubts respect- 
4 ing the functions of Juries incases of libels / 
and for the lords to be summoned. 

, 44 It was proposed, 4 That the following 
** questions be put to the judges/ videlicit : 

1 . 44 On the trial of an information or indict- 
ment for a libel, is the criminality or inno- 
cence of the paper set forth in such informs 
tion or indictment as the libel, matter of fact, 
or matter of law, where no evidence is given 

* for the defendant ? 

2. 44 Is the truth or falsehood of the written 
or printed paper material, or to be left to the 
jury, upon the trial of an indictment or infor- 
mation for a libel ; and does it make any 
difference in this respect, whether the epithet 
,« false* be or be not used in the indictment or 
information ? 

3. 44 Upon the trial of an indictment for a 
libel, the publication being clearly proved, 
and the innocence of the paper as clearly 
manifest, is it competent and legal for the 
judge to direct or recommend to the jury, to 
give a verdict for the defendant ? 

4 . “ Is a witness produced before a jury in 
a trial as above by the plaintiff, for the pur- 
pose of proving the criminal intentions of the 
writer, or by the defendant to rebut the im- 
putation, admissible to be heard as a compe- 
tent witness in such trial before the jury ? 

5 . 44 Whether upon the trial of an indictment 
for sending a threatening letter, the meaning 
of the letter set forth m the indictment be 
matter of law or of fact? 

6 . 44 Whether on the trial of an indictment 
for high treason, the criminality or innocence 
of letters or papers set forth as over f40ts of 



v, i* 


Digitized by 


Google 



®T] 


for c Libel on the House of Ct^mons. 


A. D. 1*789. 


[298 


treason, or produced as evidence of an overfc 
act of treason be matter of law or of fact ? 

7. “Whether, if a judge on atrial on an indict- 
soent or information for a libel, shall give his 
opinion on the law to the jury, and leave that 
opinion, together with the evidence of the 
publication, and the application of the innuen- 
dos to persons and things, to the jury, such 
direction would be according to law ?** 

“ After debate the same were agreed to ; 

44 And the said questions were accordingly 
ordered to be put to the judges. 

“ Ordered,That the further consideration of 
the said bill be put off to Friday the 4th day 
of May next ; and that the judges do then 
attend to deliver their opinions upon the said 
questions. 

“ Mercurii , 2° Afaii.— It was moved, That 
the order made on Friday last, tor the further 
consideration of the bill, intitutled, 4 An Act 
4 to remove doubts respcctingthe functions of 
‘Juries in cases of Libel,’ on Friday next; and 
for the judges then to attend to deliver their 
opinions upon the questions put to them, be 
now read. 

44 The same was accordingly read by the 
clerk. 

44 Ordered, That the said order be discharged. 
44 Ordered, That the further consideration of 
the said bill be put off to Friday the 11th day 
of this inst. May, and that the judges do then 
attend to deliver their opinions upon the said 
questions; and that the lords be summoned, 

“ Veneris , 11° Maii. — The order of the day 
being read tor the further consideration of the 
bill, intituled, * An Act to remove doubts re- 
4 spec ting the functions of Juries in cases of 
Libel and for the judges to deliver their 
opinions upon the questions put to them on 
the 27 th of April last c 


stated upon the record ; the case of an Indict- 
ment for publishing a forged promissory note 
may be put as a pregnant instance. 

44 The matter of your lordships* first ques- 
tion has no particular application to libel. 

44 We answer/ That the criminality orinno- 
4 cence of any act done (which includes any 
4 paper w ritten) is the result of the judgment 
which the law pronounces upon that act and 
must therefore be, in all cases and under all f 
4 circumstances, matter of law, and not matter 
4 of fact ; and this, as well where evidence is , 

* given, as where it is not given for the defen- ' 
4 dant : the effect of evidence given for the dc-* 

4 fendant as to tliis question, being notliing 

more than to introduce facts or circumstances 
into the case, which the prosecutor had left 
4 out of it, upon which it will still be for the 
4 law to pronounce, whether the act done be 
4 criminal or innocent/ 

44 Your lordships* second question is, 4 Is the 
4 truth or falsehood of the written 'or printed 

* paper material, or to be left to the jury, on 
4 the trial of an indictment or information for a 
4 libel ; and does it make any difference in this 
4 respect, whether the epithet 4 false’ be or be 
4 not used in the indictment or information P 

<4 This question consists of two branches. 

44 Our answer to the first branch of this ques- 
tion is, that the truth or falsehood of a written 
or printed paper is not material, or to be left 
to a jury, upon the trial of an indictment or 
information for a libel. 

44 We consider this doctrine as so firmly 
settled, and so essentially necessary to the 
maintenace of the king’s peace, and the good 
order of society, that it c&nnpt now be drawn 
into debate. 

44 If if be asked, why the word false is to be 
found in indictments or informations for libel? 
We answer, That we find it in the ancient 
“The lord chief baron of the court of Exche-frl forms of our legal proceedings, and therefore 


quer [Eyre] delivered the unanimous opinion/ 1 
of the judges upon the said questions ; and' 


that it is retained ; but that it hath, in all 
d 1 times, been the duty of judges, when they 
gave hFs reasons, which reasons ere as fol-, come to the proof, to separate the substance 
low, videlicet. ' of the crime from the formality with which 

4 ‘ My lords ; the judges have taken the It is attended, and too frequently loaded, and 
questions seven in number, which your lord- 
ships have been pleased to propose to them, 
into their consideration ; they have conferred 
together, and have agreed upon answers, 
which I am now to submit to your lordships. 

44 Your lordships* first question is, 4 On the 
4 trial of an information or indictment for a 
4 libel, is the criminality or innocence of the 
4 paper set forth in such information or indict- 
4 ment as the libel, matter of fact, or matter of 
4 law, where no evidence is given for the de- 
4 fendant ?* 

44 Preliminary to all which we have to offer 
to your lordships, we state as a fundamental 
principle, that the general criminal law of 
England is the law of libel ; and that the very 
few particularities which occur in legal pro- 

S upon libel, are not peculiar to the 
igs upon libel, but do or may occur in 
where the corpus delicti is especially 


to confine the proof to the substance. 

44 The epithet false is not applied to the pro- 
positions contained in the paper, but to the 
aggregate criminal result— libel. We say, 
falsus libellus , as we say falsus proditor m 
high treason. 

44 In point of substance, the alteration in the 
description of the offence would hardly be 
felt, if the epithet were verus instead of 
falsus, 

44 In the action for libel, the plaintiff is not 
put to prove the matter of the libel to be 
false, which is decisive to show that the false- 
hood is not part of the substance of the com- 
plaint ; and though the defendant may insist 
m his defence, and may prove that the matter 
of the libel is true, it is not done in the way 
of contradicting what is asserted by the plain- 
tiff, for then it might be done under the ge- 
neral issue ; Whereas if the defendant means 
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to Insist that the matter of the Ubel is true, 
he must plead it by way of justification. As 
between him and the plaintiff seeking to re- 
cover damages for the private injury, the 
truth of the matter of the libel is a bar to the 
.action for damages, the crime, and conse- 
quently the faints libellus , remaining still in 
full force against him. 

u The second branch of the question is, 
4 Docs it make any difference in this respect, 
4 L e. in respect of the materiality of the truth 
4 or falsehood, or its being to be left to the 
4 jury, whether the epithet * false’ be or be 
* not used in the indictment or information P 

“ Our answer will be very short. It can make 
no difference in this respect. We are nojt 
called upon to give any opinion, and we de~ 
pire to be understood, not to give any opinion 
as to the difference in any other respect which 
the omission of a formal epithet, in an indictr 
ment or information may make. 

Your lordships’ third question is, ‘ Upon the 
4 trial of an indictment tor a libel, the publi- 
4 cation being clearly proved, and the inno- 
4 cence of the paper feeing as clearly mani- 
4 fest, is it competent and legal for the judge 
4 to direct or recommend to the jury to give a 
4 verdict for the defendant ?* 

44 We answer. That upon the trial of an inr 
dictment for a libel, the publication being 
clearly proved, and the innocence of the 
paper being as clearly manifest, it is com- 
petent and legal for the judge to direct or re- 
commend to the jury to give a verdict for the 
defendant. But we add, that no case has 
occurred in which it would have been, in 
sound discretion, fit for a judge, sitting at 
Nisi Prius, to have given such a direction or 
recommendation to the jury. 

44 It is a term in the question, that the inno- 
cence shall be clearly manifest. This must 
be in the opinion of the judge. But the ablest 
judges have been sometimes decidedly of an 
opinion which has upon further investigation 
been discovered to be erroneous, and it is to 
be considered, that the effect of such a direc- 
tion or recommendation would be, unneces- 
sarily to exclude all further discussion of the 
matter of law in the court from which the 
record of Nisi Prius was sent, in Courts of 
Error, and before your lordships in the dernier 
resort. 

u Very clear indeed, therefore, ought to be 
the case in which such a direction or recom- 
mendation shall be given. In a criminal case, 
which is in any degree doubtful, it must be a 
very great relief to a judge and jury, and a 
great ease to them in the administration of 
criminal justice, to have the means of obtain- 
ing a better and fuller investigation of the 
doubt, upon the solution of which a right 
verdict, or a right judgment, is to depend. 

“ A special verdict would, in many cases, be 
the only means where the offence is described 
by some one or two technical terms compre- 
hending the whole offence, the law and the 
fact combined ; such as the words 4 feloniously 
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4 did steal/ The combination must be de- 
composed by a special verdict, separating the 
facts from the legal qualities ascribed to them, 
and presenting them in detail to the eye of 
the judge, to enable him to declare, whether 
the legal quality ascribed to them be well 
ascribed to them or not. 

“ There may be a special verdict in all cases 
where doubts arise on the mailer of law, but 
it is not necessary in all cases. In some cri- 
minal proceedings (the proceedings in libel, 
and the publication of forged papers, for in- 
stance), some of the facts are detailed in the 
indictment ; and if the doubt in law should 
happen to arise out of the fact so detailed, we 
say it is upon the record. The question might 
have been discussed upon demurrer without 
going to a jury at all ; and after verdict it may 
be discussed on a motion in arrest of judg- 
ment. In such cases a special verdict is not 
necessary. The verdict * guilty' will have 
the effect of a special veraict, without the 
expense and delay of it, establishing all the 
facts, and leaving the question of law open to 
discussion. 

“ There are three situations in which a de- 
fendant, charged with a libel, may stand bo 
fore a judge and jury in a court of Nisi Prius. 
First, the -matter of law may be doubtful ; in 
that case there ought to be a special verdict 
or a verdict which shall operate as a special 
verdict. Secondly, the case may, in the opi- 
nion of the judge, be clear agains* the defen- 
dant. If the verdict is special in form or u» 
effect, he has no reason to complain; his case 
comes before the Court from wliich the record 
is sent, without the prejudice of an authority 
against him. The third situation is, that the 
opinion of the judge may be clear in favour Of 
the defendant. Jn that case, whenever it 
shall happen, we have offered it as our opi- 
nion, that it will be competent and legal for 
the judge to direct an acquittal. 

44 Your lordships* fourth question* is, 1 Is a 
4 witness produced before a jury in a trial as 
4 above, by the plaintiff, for the purpose of 
4 proving the criminal intentions of the writer, 

* or by the defendant, to rebut the imputation, 

* admissible to be heard as a competent wit- 
4 ness in such trial before the jury ?’ 

41 This question is put so generally, that we 
find it impossible to give a direct answer 

Itoit. 

“ " The criminal intention charged upon the 
defendant in legal proceedings on libel is 
generally matter of form, requiring no proof 
on the part of the prosecutor, and admitting 
of no proof on the part of the defendant to 
rebut it. 

44 The crime consists in publishing a libel; a 
criminal intention in the writer is no part of 
the definition of the crime of libel at the com- 
mon law. 4 He who scattereth firebrands, 

4 arrows, and death’ (which, if not an accurate 
definition, is a very intelligible description of 
a libel), is e& ratione criminal ; it is not in- 
cumbent on the prosecutor to prove his 
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tent, and on his part he shall not be heard to 
say, 4 Am I not in sport ?' But inasmuch as 
a criminal intention may conduce to the proof 
of the publication of all libels, and inasmuch 
as the criminal intention is of the substance 
of the crime of libel in some cases by statute, 
eases maybe put where a witness is com- 
petent and admissible to prove the criminal 
intention on the part of the prosecutor ; and 
it may be stated as a general rule, that in all 
cases where a witness is competent and ad- 
missible to prove the criminal intention, a 
witness will also be competent to rebut the 
imputation. 

“ Your lordships’ fifth question is, * Whether 
1 upon the trial of an indictment for sending a 
‘ threatening letter, the meaning of the letter 
* set forth in the indictment be matter of law 
‘or offset ?’ 

“We find ourselves embarrassed by the terms 
in which this question i9 proposed to us. We 
find no difficulty in answering, that the expo- 
sition of the words of the letter, set forth in 
m indictment for sending a threatening letter, 
would belong to die Court, either on a de- 
murrer, or in an arrest of judgment; and we 
have no difficulty in going a step further, and 
stying, that if a jury upon the trial of sucli 
an indictment were to mid the letter accord- 
ing to its tenour, it would be for the Court to 
expound the letter. 

“And whether the letter (the sense of it be- 
ing thus ascertained) be a threatening letter 
within the meaning of the law, is answered 
by our answer to the first question. This we 
state distinctly to be matter of law; it is the 
judgment of the law pronouncing whether 
the paper he criminal or innocent. 

“ But your lordships ask us, ‘ Whether the 
4 sense of the letter be matter of law, or of 
‘fact?’ 

“ We find a difficulty in separating the 
sense of the letter from tne letter; the paper 
without the sense is not a letter. 

“Whether there exists such a letter is, doubt- 
less, matter of fact ; as much as, whether it 
was sent to the prosecutor of the indictment, 
it is also matter of fact, whether an act of 
parliament, public or private, exists. And 
the same may be said of every other writing, 
from records of the highest nature down to 
any scrap of paper, wherein words ap written 
which can be qualified with criraj^r civil ob- 
ligation. This goes no way towards ascer- 
taining what belongs to a jury in an indict- 
ment for sending a threatening letter, to which 
we apprehend your lordships’ question was in- 
tended to point. 

“The existence of a public act of parliament, 
your lordships know, is not submitted to a 
jury at all ; private acts and records may be 
moio ; other instruments and papers are ; 
but all, without exception, are expounded by 
the judges, and the legal effect of them de- 
cked by the judges. 

“This does not rest merely on the authority 

or lawyers; in the nature of things it must 


be, that the judges must expound or collect 
the sense of the paper, in order to their de- 
claring the operation of it in law. 

“ The sense of a threatening letter, or of any 
other words reduced into writing, is nothing 
more than the meaning which the words do, 
according to the common acceptation of words, 
import, and which every reader will put upon 
them. Judges are in mis respect but readers. 
They must read and understand before they 
can pronounce upon criminality or innocence, 
which it belongs to them to do. It is a ne- 
cessary and inseparable incident to their juris- 
diction. If they could resort to a jury to in- 
terpret for them in the first instance, who 
shall interpret the interpretation, which, like 
the threatening letter, will be but Words upon 
a paper f 

“ We shall not be understood to be speaking 
of that sense of a paper which is to be col- 
lected from matter dehors the paper, which, 
in legal proceedings, must be stated by way of 
averment ; which averment would be to be' 
established in point of fact, before the judges 
could proceed to construe a paper. On a de- 
murrer, or on motion in arrest of judgment, 
these averments would stand confessed upon 
the record. If the general issue is pleaaed, 
they are to be found by the jury. Judges 
have no means of knowing matters of fact 
dehors the paper, but by the confession of the 
party, or me finding of the jury ; but they 
can collect the intrinsic sense and meaning 
of a paper in the same manner as other rea- 
ders do ; and they can resort to grammars and 
glossaries, if they want such assistance. 

“ These principles lead to the same conclu- 
sion for juries as forjudges, in all points be- 
longing to threatening letters, or to any other 
series of words reduced into writing, which 
fall within the province of juries. For in- 
stance: upon a general issue on an indict- 
ment for sending a threatening letter, a jury 
is to inquire, whether such a paper as the 
paper charged in the indictment exists ? They 
must read, or hear read, and understand the 
paper charged, and the paper produced to 
them in evidence, in order to their finding 
thdl the paper charged does exist. The 
jury cannot know that they are the same 
papers without comparing both the words and 
the sense. But, when the jury have read, 
and sufficiently understood the paper chaiged, 
and the paper produced, so as to be enabled 
to pronounce that they are the same papers ; 
when the averments have been examined and 
found to be true ; when the context (if there 
be a context not set forth) has been seen, and 
understood, and found not to alter the sense 
of the paper produced, and to put a different 
sense upon it than that which the paper 
charged imports; and when the sending of 
the supposed threatening letter is found as 
charged, then all inquiry before the jury 
ends; the rest is matter of legal conclusion. 

“ Your lordships’ sixth question is, ‘ Whether, 

‘ on the trial of an indictment for high treason. 
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* the criminality or innocence of letters or 

* papers set forth as overt acts of treason, or 
1 produced as evidence of an overt act of 
1 treason, be matter of law or of fact ?’ 

44 We have said in our answer to the first 
question, that in all cases, and under all cir- 
cumstances, the criminality or innocence of 
an act done is matter of law, and not of fact. 

44 We find nothing in the two cases now put 
which should lead us to narrow the generality 
of that proposition, or to except either of those 
cases out of it. 

44 But that we may not be misunderstood, we 
add, that this opinion does not go the length 
of taking from tne jury the application of the 
evidence to the overt act of which it is evi- 
dence. It only tends to fix the legal character 
of it in the only way in which it can be fixed. 
And we take this occasion also to observe, 
that we have offered no opinion to your lord- 
ships which will have tne effect of taking 
matter of law out of a general issue, or out of 
a general verdict. 

44 We know that it is often so combined with 
both, as to be inseparable from them ; and 
we disclaim the folly of* endeavouring to prove, 
that a jury, who can find a general verdict, 
cannot take upon themselves to deal with 
matter of law arising in a general issue, and 
to hazard a verdict made up of the fact, and 
of the matter of law, according to their con- 
ception of the law, against all direction by 
the judge. 

44 Our aim has been to trace the boundaiy line 
between matter of law and fact, as distinctly 
as we could. We believe that this is all that 
is necessary to be known. We have found 
jurors in general desirous of keeping within 
their province, which is, to examine into 
matter of fact, and cordially disposed to hike 
their directions in matter of law from those 
whose education and habits enable them to 
declare the law, and to whom the law and 
constitution of the country have committed 
that important trust. 

44 Your lordships’ last question is, 4 Whether, 

4 if a judge on a trial on an indictment or in- 
4 formation for a libel, shall give his opinion 
4 on the law to the jury, ana leave that opi- 
4 nion together with the evidence of the pub- 
4 lication, and the application of the innuendos 
4 to persons and things, to the iury, such di- 
* rection would be according to law ?’ 

44 If we do not misunderstand this question, 
it is substantially answered in our answer to 
the third question. 

“We mean to answer this question in the 
affirmative ; but, that we may be clearly un- 
derstood, we desire to be permitted in our an- 
swer to substitute the words 4 declare the law,’ 
instead of 4 give his opinion of the law and 
the word 4 declaration’ instead of 4 opinion,’ 
where the word opinion occurs again in the 
question ; our answer will then stand thus : 

w If a judge, on a trial on an indictment, or 
information for a libel, shall declare the law 
to the jury, and leave that declaration, toge* 
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ther with the evidence of the publication* 
and the application of innuendos , to persons 
and tilings, to the jury, such direction would 
be according to law. 

44 If by the words * leave that opinion to the 
4 jury,’ is meant, in any manner, to refer to 
tne jury the consideration of what the law is, 
in any view of the particular case in evidence, 
we are of opinion, that such a direction would 
not be according to law ; conceiving the law 
to be, that the judge is to declare to the jury 
what the law is ; and conceiving that it is the 
duty of the jury, if they will find a general 
verdict upon the whole matter in issue, to 
compound that verdict of the fact as it appears 
in evidence before them, and of the law as it 
is declared to them by the judge. 

44 We prefaced our answers with stating, 
that the general criminal law of England was 
the law of libel. We conclude what we have 
to offer to your lordships with stating, that the 
line marked out by the law for the conduct of 
a jury giving a general verdict, has an uni- 
versal application to general venlicts on gene- 
ral issues, in all cases civil and criminal; for 
we canuot distinguish between the office and 
authority of a jury in civil and criminal cases, 
whatever difference there may be as to their 
responsibility. We desire to put your lord- 
ships in mind, that it hath been the modem 
policy to bring almost all questions upon men’s 
dearest and most valuable rights, to be de- 
cided on a general issue, and it will be for 
your lordships’ consideration, whether the 
line we have pointed out, which we take to be 
established in law and in reason, is not a 
great and essential security to the life, liberty, 
and property of all the king’s subjects, from 
the highest to the lowest. 

44 Ordered, That the further consideration of 
the said bill be put off to Wednesday next; 
and that the Lords be summoned. 

44 Luna 14° Maii. — It was moved, That the 
order made on Wednesday last, for the further 
consideration of the bill, intituled, 4 An Act 
4 to remove doubts respecting the function* of 
4 Juries in cases of libel,’ on Wednesday 
next, be now read.” 

44 The same was accordingly read by the 
clerk. 

44 Ordered, That the said order be dis- 
charged.® 

44 Orriere%That the further consideration of 
the said bill, be put off to Friday next; and 
that the Lords be summoned. 

44 Ordered, That the questions put to the 
judges upon the second reading of the said 
bill ; ana the judges’ opinions upon the said 
questions, as delivered by tire lord chief baron 
of the Court of Exchequer, be priuted. 

“ Veneris 18° Maii . — The order of the day 
being read for the further consideration of thi 
bill, intituled, 4 An Act to remove doubts re- 
4 specting the functions of Juries in cases of 
4 Libel and for the Lords to be summoned : 

44 It was moved, 4 That the said bill be now 
4 read a second time.’ 
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“ Tiie said bill was accordingly read a se- 
time. . , | 

“Then it was moved, * That the said bill be 
‘committed to a committee of the whole 
‘ House/ 

“ Which being objected to ; 

“ After debate ; it was moved, i That the 
‘further consideration of the said bill, and 
‘ debate thereupon, be adjourned to Monday 
‘next; and that the Lords be summoned/ 

“ The same was agreed to, and ordered ac- 
cordingly. 

u Lurur, 21° Maii 1792.— The order of the 
day being read for the further consideration 
of* the bill, intituled, 1 An Act to remove 
‘ doubts respecting the functions of Juries in 
* cases of Libel ;* and the adioumed debate 
thereupon; and for the Lords to be sum- 
moned. 

“The House proceeded to take the said bill 
into further consideration. 

“ After long debate, the question was put, 

‘ Whether the said bill shall be committed ?’ It 
was resolved in the affirmative. 

“ Ordered, That the said bill be committed 
to a committee of the whole House. 

“ Ordered, That the House be put into a 
committee upon the said hiFFon Friday next. 


“ Veneris , 25° Maii . — The order of the day 
being read for the House to l>e put into a com- 
mittee upon the bill, intituled, ‘ An Act to 
‘remove doubts respecting the functions of 
1 Juries in cases of Libel/ 

“Ordered, That the House be put into a 
committee upon the said bill on Friday next. 

“ Veneris, 1° Junii . — The order of the day 
being read, for the House to be put into a 
committee upon the bill, intituled, * An Act 
* to remove doubts respecting the functions of 
1 Juries in cases of Libel/ 

The House was adjourned during pleasure, 
and put into a committee upon the said bill. 

* After some time, the House was resumed : 
and the lord Cathcart reported from the com- 
mittnc^ 1 That they had gone through the bill, 
‘ and directed him to report the same to the 
‘ House, without any amendment/ 

“ Mart is, 5° Junii. — Ordered, that the bill, 
intituled, * An Act to remove doubts respect- 
‘ ing the functions of Juries in cases of Libel/ 
be read the third time on Monday next ; and 
that the Lords be summoned. 


“ Ixna. 11° Junii . — The order of the day 
Wng read for the third reading of the bill, 
Btitnled, * An Act to remove doubts respect- 
4 ing the factions of Juries in eases of Libel 
and for the Lords to be summoned : 

The said (bill was accordingly read the third 
time.. . iu: . * 

“Heved, ‘ That . the bill do pass/ 

“ Which being objected to ; 
“Afterdebate^ the question was put, 
Whether this tpil shall pass V > • 

>e. ( \ 


“ Dissentient 

1st. “ Because the rule laid downby the bill, 
contrary to the unanimous opinion of the 
judges, and the unvaried practice of ages, 
subverts a fundamental and important prin- 
ciple of English jurisprudence ; which leaving 
to the jury the trial of the fact, reserves to 
the Court the decision of the law. It was 
truly said by lord Hardwicke, in the court of 
King’s-bench, that, if these come to be con- 
founded, it will prove the confusion aud de- 
struction of the law of England. 

2nd. “ Because juries can in no case decide 
whether the matter of a record be sufficient, 
upon which to found a judgment. The bill 
admits the criminality of the writing set 
forth in the indictment, or information, to be 
matter of law whereupon judgment may be 
arrested, notwithstanding the jury have found 
the defendant guilty. This shows that the 
question is upon the record, and distinctly 
separated from the province of the jury, which 
is only to try facts. 

3rd. u Because by confining the rule to an 
indictment or information for a libel, it is ad- 
mitted that it does not apply to the trial of 
the general issue in an action for the same 
libel, or any sort of action, or any other sort of 
indictment or information : but as the same 
principle and the same rule must apply to all 
general issues, or to none, the rule as declared 
by the bill is manifestly erroneous. 

“ Thurlow. C. Bathurst. 

“ Kenyon. Abingdon. 

“ Walsingram. John,* Bangor/' 

“ A message was sent to the House of Com- 
mons by the former messengers [Mr. Eames 
and Mr. Sprangerl : 

“ To acquaint them, That the Lords have 
agreed to the said bill without any amend- 
ment. % 

M The bill together with others received the 
royal assent, Veneris, 15® Junii 1792, — and is 
as follows : 

“ An Act to remove doubts respecting the 
functions of Juries in cases of Libel. 

“ Whereas doubts have arisen, whether on 
the trial of an indictment or information for 
the making or publishing any libel, where an 
issue or issues are joined between the king 
and the defendant or defendants, on the plea 
of not guilty pleaded, it be competent to the 
jury impanelled to try the same to give their 
verdict upon the whole matter in issue : Be it 
therefore declared and enacted by the king’s 
most excellent majesty, by and with the ad- 
vice and consent of the Lords spiritual and 
temporal, and Commons in this present par- 
liament assembled, and by the authority of 
the same, that on every suchr trial the jury 
sworn to try the issue may give a general 
verdict of Guilty or Not Guilty upon the 
whole matter put in issue upon such indict- 

• Warren : See his case in this Collection^ 
A. D. 1796, post. j 
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ment or information; and shall not be re- 
quired or directed, by the Court or judge be- 
fore whom such indictment or information 
shall be tried, to find the defendant or de- 
fendants guilty, merely on the proof of the 
publication by such defendant or defendants 
of the paper charged to be a libel, and of the 
sense ascribed to the same in such indict- 
ment or information. 

“ Provided always, that, on every such trial 
the Court or Judge before whom such indict- 
ment or information shall be tried, shall, ac- 
cording to their or his discretion, give their 
or his opinion and directions to the jury on 
the matter in issue between the king ana the 
defendant or defendants in like manner as in 
other criminal cases. 

44 Provided also that nothing herein contained 
shall extend or be construed to extend, to 
prevent the jury from finding a special ver- 
dict, in their discretion as in other criminal 
cases. 

“ Provided also that in case the jury shall 
find the defendant or defendants guilty, it 
shall and may be lawful for the said de- 
fendant or defendants to move in arrest of 
judgment, on such ground and in such man- 
ner as by law he or they might have done 
before the passing of this act; any thing 
herein contained to the contrary notwith- 
standing.” 

Antecedent to the enactment of the above 
statute, an ineffectual attempt had been made 
in the House of Commons, (March 7th 1771), 
by Mr. Dowdeswell, to introduce a bill to 
remove doubts as to the right of juries in 
trials for libel. Mr. Dowaeswell’s motion 
for bringing in his bill was seconded by 
sir George oavile, and warmly supported by 
Edmund Burke. See the debate thereon, 
Vol. XVII., New Pari. Hist. p. 43. Mr. 
Burke's speech will be found in Vol. X., p. 


109 of Burke’s Works, 8vo. edit, of 1812. 
The following was Mr. Dowdeswell’s bill : 

“ Whereas doubts and controversies have 
arisen at various times concerning the right 
of jurors to try the whole matter laid in in- 
dictments and informations for seditious and 
others libels: And whereas trial by juries 
would be of none or imperfect effect, if the 
juries were not held to be competent to try 
the whole matter aforesaid; for settling and 
clearing such doubts and controversies and 
for securing to the subject the effectual and 
complete benefit of trial by juries in such 
indictments and informations; Be it enacted, 
&c. That jurors duly empannelled and sworn 
to try the issue between the king and the 
defendant upon any indictment or informa- 
tion for a seditious libel, or a libel under any 
other denomination or description, shall be 
held and reputed competent to all intents 
and purposes, in law and in right, to try 
every part of the matter laid or charged in 
said indictment or information, comprehend- 
ing the criminal intention of the defendant, 
and the evil tendency of the libel charged, as 
well as the mere fact of the publication 
thereof, and the application by innuendo of 
blanks, initial letters, pictures, and other de- 
vices; any opinion, question, ambiguity or 
doubt to the contrary notwithstanding.” 


A prosecution was likewise instituted, in 
consequence of an address from the House of 
Commons, against the printer and publisher 
of 4 The World’ for a libel contained in some 
remarks on the tardiness with which that 
House proceeded in the business of Hastings’s 
impeachment. See 44 Comm. Journal, 488. 
Bostock the printer of the libel, was brought 
to trial in May 1790, and found guilty. 


572. Proceedings in the Case of John Frith, for High Treason, 
at Justice Hall in the Old Bailey, ou Saturday, April 17th : 
30 Geobge III. a. d. 1790.* 


[1790, January 21st. As his majesty was 
going in state to the House of Peers, on 
passing the comer opposite Carlton-house, 
m St. James’s Park, a stone was thrown at 
the coach by a tail man dressed in a scarlet 
coat, black breeches, a striped waistcoat, a 
cocked hat, with an orange-coloured cock- 
ade ; he was immediately apprehended and 
taken to Mr. Grenville’s office, in the trea- 
sury, Whitehall, where he underwent an 
examination by the attorney-general and 


• Taken in short hand by E. Hodgson, and 
published by authority in the Sessions paper 
of the above date. 


sir Sampson Wright, before Mr. Pitt, Mr. 
Grenville, the duEe of Leeds, earl of Chat- 
ham, and others, which lasted four hours, 
when he was committed to prison for fur- 
ther examination. He proves to he the 
same person who wrote a libel against his 
majesty, and stuck it on the whalebone in 
the court-yard, St. James’s^ about a 
night since, and signed his name John 
Fntb, lieutenant of the second battalion of 
royals. After undergoing several other 
examinations, he was Committed to New- 
gate for trial oqa charge of high treason. 
Ann. Reg. China* 194]! '* 

On March 1st, a bill bf ifaflfct petit ^ras 
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told by the grand jury against John Frith 
for high treason ; and on April 17th the fol- 
lowing proceedings took place : — 

At the Sessions House in the Old Bailey, 
before the right honourable William Pickett, 
lord mayor of the city of London ; the right 
honourable Lloyd lord Kenyon, lord chief 
justice of his majesty’s Court of KingVbench ; 
sir Beaumont Hotham, knight, one of the 
barons of his majesty’s Court of Exchequer ; 
the honourable John Heath,, esq. one of the 
justices of his majesty’s Court of Common 
Pleas; John William Rose, esq. serjeant at 
law, recorder of the said city, and others his ma- 
jesty’s justices of Oyer and Terminer of the 
city of London, and justices of goal delivery 
of Newgate, holden for the said oity, and 
county of Middlesex. 


William George 
Dutton Greenwood 
Wm. Aug. Mitchell 
KainsFord 
John Dell 
William May 


Jury. 


Thomas Hill 
William Matthews 
Francis Osliffe 
William Ramsdeu 
William Sedcole 
Laban Tilbrooke. 


Counsel for the Croton.— Mr. Attorney* Ge- 
neral [Sir A. Macdonald, afterwards Lord 
Chief Baron]; Mr. Solicitor-General [Sir 
John Scott, afterwards successively Lord Chief 
Justice, C. B. and Lord Chancellor] ; Mr. 
law [now (1816) Lord Chief Justice, B. R.] ; 
Mr. Silvester [now Recorder of London]. 

Counsel for the Prisoner. — Mr. Shepherd 
[now Solicitor-General]; Mr. G arrow [now 
Attorney-General]. 


The prisoner being put to the bar, the 
clerk began to arraign him , 1 John Frith, 
‘you stand indicted by the name of John 
1 Frith;’— when Mr. Shepherd, one of his coun- 
sel, addressed the Court as follows ; 

My lord ; before the prisoner is arraigned 
I wish to make an application. To-day my 
friend Mr. G arrow and myself are counsel 
lor the defendant, Mr. Frith ; and though we 
are furnished with what we think a sufficient 
defence, yet we should feel ourselves defici- 
ent, if wlule we thought so, thei;e were other 
evidence that could be brought forward, (and 
we think there is some very important evi- 
dence which might be procured before the 
next sessions,) on behalf of Mr. Frith: on 
that account, we, as counsel for him, apply 
to the humanity of the attorney-general, to 
heg he would consent to the postponing this 
trail to the next sessions. 

In this case we ‘exercise oih* duty as coun- 
sel : Mr. Frith is entitled to the best of our 
judgment: whether he will choose to be 
grided by that is certainly a consideration for 
hb own mind. Mr. Attorney-general always 
*ill attend to applications of this sort ; 
*e therefore do hope that he will consent. 

. Cam. This application is made on your 


Mr. G arrow; I entirely concur with my 
learned friend. We certainly, as counsel, are 
suitors to Mr. Attorney-general’s humanity, 
that more time may be allowed for the pri- 
soner’s defence. Whether Mr. Frith himself, 
will or will not consent, I do not know. 

Mr. G arrow to Mr. Frith. Mr. Frith, we’ 
have been applying to the Court, or to Mr. 
Attorney-general, to permit your trial to 
stand over till next sessions, upon our judg- 
ment ; it appearing to us that it will be bet- 
ter, and your defence better arranged. 

Prisoner. I object to it, on account of my 
health being in a bad state through long con- 
finement. I should rather meet it now : it 
is depriving a subject of his liberty, and en- 
dangering his health. 

Mr. Atl. Gen. Notwithstanding what thi9 
unhappy gentleman has said, I am given to 
understand that there may be some circum- 
stances in his situation ; and likewise that he 
is not very well able in. point of pecuniary 
concerns, to be so ready m the collection of 
materials for his defence, as many other pri- 
soners are: therefore if my friends are of 
opinion that he must go to his trial now un- 1 
der great disadvantages, possibly arising firom 
the last cause, as well as the other, I shall 
have no objection to give the gentlemen such: 
time as will enable them to collect such evi- 
dence as they may choose. 

Prisoner. Then I shall make an applies 
tion to some member of parliament or the 
legislature. I therefore totally appeal against 
such power of putting off the trial any far- 
ther ; and whoever dare9 to oppose me in that 
respect, I will represent him to the legisla- 
ture, or some member of parliament ; either 
to general North, or some gentlemen whom I 
have the honour of knowing. 

Mr. Garrow. My lord, we are put into an 
arduous situation. But for one, I feel it to be 
my duty to take upon myself in opposition to 
the prisoner, for the prisoner’s benefit, to pray 
that the court, or rather the attorney- general 
will consent to postponing this trial. 

Court. Mr. Attorney-General has conducted 
himself on this occasion as he always does, 
exceedingly liberally and properly; and is 
ready to give all that indulgence which hu- 
manity calls for, because justice could not 
be attained without reasonable delay inter- 
posing, therefore it must stand over till next 
sessions. 

Prisoner. I do not admit of it. And I 
shall make an application to parliament, that 
I have been here three months in disagreeable 
confinement; and the king has broken the 
mutual obligation between him and the sub- 
ject ; and the assault is of such a simple kind 
of manner ; and what I have met with is of 
such a nature, that I desire to speak by way 
of extenuation, and to plead guilty or not 
guilty to the facts. I then shall make an 
application as being illegally detained in 
prison, that you will not admit a British sub- 
ject to plead to the indictment : I therefore 
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shall make an application to the legislature,) 
that you are violating the laws of this king- 
dom. I will not put it in the power of the 
gentlemen that are employed lor me to put I 
it off. 

Court. It is impossible for the most inat- 
tentive observer not to be aware that there 
may in this case be a previous inquiry neces- 
sary: such is the humanity of the law of 
England, that in all stages" both when the 
act is committed, at the time when the pri- 
soner makes his defence, and even at the day 
of execution, it is important to settle what 
his state of mind is* ; and at the time he is 
called to plead, if there are circumstances that 
suggest to one’s mind that he is not in the 
possession of his reason, we must certainly be 
careful that nothing is introduced into the 
administration of justice, but what belongs to 
that administration. The justice of the law 
has provided a remedy in such cases ; there- 
fore I think there ought now to be an inquiry 
made, touching the sanity of this man at this 
time ; whether he is in a situation of mind 
to say what his grounds of defence here are. 

I know it is untrodden ground though it is 
constitutional: then get a jury together to 
inquire into the present state of his mind ; 
the twelve men tnat are here will do. 

Prisoner to Mr. Garrow . I beg the favour 
to speak to you. 

Mr. Garrow. By all means, sir. 

Prisoner. The privy council were pleased to 
send the king’s physician to me, after I had 
appeared before my lord Kenyon on the 22nd 
of January. I was examined at the privy 
council by lord Camden ; and they sent the 
king’s physician to me. I made dates and 
memorandums of the physician’s visits, like- 
wise remarks that I spoke to him at various 
times ; and of the apothecary’s visits also : 
they persevered in my being in perfect health, 
fit to meet my trial; and I nave put down the 
conversations. 

Mr. Justice Heath. The jury will take 
notice of that. 

The Jury mom as follows: — * You shall 
4 diligently inquire, and true presentment 

* make for, and on behalf of our sovereign 
4 lord the king, whether John Frith, the 
4 now prisoner at the bar, who stands indicted 

* for high treason, be of sound mind and un- 
4 del-standing or not, and a true verdict give 
4 according to the best of your understanding, 
4 so help you God.’ 

* As to this see the case of Bateman, ante 
Vol. XI, p. 467 : Sir John Hawles’s Remarks 
on that case, p. 476 of the same Volume, and 
the authorities there cited. See also 4 Blackst. 
Comm., pp. 24, 395, and Christian’s notes ; 
and in this collection the case of Purchase, 
Vol. XV, p. 689, that of Edward Arnold, VoJ. 
XVI, p. 695, the note to that case, Vol. XVI, 
p. 765, the case of earl Fenrers, Vol. XIX, p. 
885; and the case of Hadfield, April 26tb, 
a. d« 1800. 


Mr. Shepherd. Mr Frith, you are aware 
that the gentlemen’ of the jury who have 
been just sworn, are going to inquire whether 
you ari! in a fit situation to plcaa at this time, 
and to be tried. Now I wish you would 
state to these gentlemen what reasons you 
have to give, to induce them to think you 
are, and to produce any memorandums. 

Prisoner . I have had a physician attended 
me two months past On the 22nd of January, 

1 came into these circumstances : and they 
were pleased to send the king’s physician to 
examine me, whether I was perfectly in my 
senses : I persevered in being so, and would 
take no drugs from the apothecary. I begged 
him to attend as a friend to me, to protect me 
from insult, supposing there was any possibi- 
lity that I could be insulted in this great 
prison : but if I had not been well, I mold 
nave had my own physician, Dr. Heberden, 
who attended my father formerly, when 
living : I looked upon him as a friend attend- 
ing me, to prove that I was in my senses or 
any thing else. I made memorandums of 
his visits, and the various conversations that 
we had together. I made memorandums like- 
wise of letters : a letter which I wrote to 
Messrs. Cox and Greenwood ; and I have a 
copy of it, and one that I wrote about the 
24tn of February, during the time that the last 
sessions was here, when I thought I might be 
tried ; I then re-copied it again. I then men- 
tioned that a disagreeable thing had hap- 
pened, that general Clarke is coming home 
in disgrace. To hide that infamy that has 
happened, they wished to give it out that I 
was out of my senses. The agents who had im- 
mediately freed me from the inconveniences 
I was under, they were ordered to deny the 
subject the liberty of drawing on his agent, on 
the house where he had money to answer his 
bills. They acknowledged me to have been 
perfectly in my senses at the time when I 
first came to England ; I drew on them, and 
I have totally freed myself from the inconve- 
nience I was under, from being improperly 
detained in the county of Cheshire. I was 
writing a letter of what was publicly given 
out concerning the subject : I then wrote to 
Messrs. Cox, Cox and Greenwood to beg they 
would send down some gentlemen here to 
prove how the liberty of tne subject was in- 
vaded in 1787, in June ; and such letters will 
prove that the 24th of last February I was 
right in my mind then; and that now I 
re-copied it again about a fortnight ago : and 
it went through my attorney to Messrs. Cox, 
Cox and Greenwood’s house ; that will prove 
the state of my mind at that period of time. 

Mr. G arrow. Will you have the goodness 
Mr. Frith to state to the Jury the circum- 
stance that took place on your arrival at 
Liverpool, about the clergyman . 

Prisoner. When I first arrived at Liver- 
pool I perceived I had some powers like those 
which St Paul had; and the sun that St. 
Paul gives a description of in the Testament; 
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an extraordinary power that came down upon 
me— the power of Christ; in consequence of 
my persecution and being ill-used, the public 
wanted to receive me as a most extraordinary 
kind of a man ; they would have received me 
in any manner that I pleased. When I went 
to SL Thomas's churcn I was there surprised 
to hear the clergyman preach a most extraor- 
dinary sermon upon me as if I was a god : I 
found my friends wanted me to support that 
kind of fanaticism in this country ; this ser- 
mon was printed afterwards by Eyre the printer 
atWarrington ; when I came to London to the 
king concerning some military business I told 
him nothing about any supernatural abilities or 
the power of God. When I went to the Infir- 
mary over Westminster-bridge, to the Asylum, 

I was surprised to hear general Washington's 
late chaplain Mr. Duchfe ; he said, I remem- 
ber the words he said, “ See him clothed in 
grace,” pointing to me; there were some 
supernatural appearances at that time, there- 
fore I could wish the privy council when I 
came to England or the parliament, might he 
witnesses that I did not want to set up any 
kind of powers to the public ; but there are 
tacb extraordinary appearances that attend 
me at this moment that it is singular ; and all 
1 do daily is to make memorandums, daily to 
prore myself in my senses : some friends in 
Cheshire wanted me to set up some kind of 
fcnatieism, some new branch of religion. 

Mr. Garrow. Would you be so good Mr. 
Frith to inform the Court as you have an 
opportunity now, of the complaint you made 
to me of the effect your confinement has upon 
you, and the pain in your ear ? 

Prisoner. In respect to the body of people, 
St Paul when he was at Jerusalem, the same 
kind of power then came down on the public ; 
there is boil* a kind of good and evil power, 
which we are all liable to in this world; 
inconsequence of that I feel myself in a par- 
ticularly disagreeable situation in confine- 
ment; I mm under a state of suffocation 
almost, the divine ordinances weighing so 
very low down that I am entirely reduced to 
a shadow almost, that is all to me as if it was 
a death seemingly, I am so in a state of con- 
finement. 

i 

The Rev. Mr. Villette sworn. 

Mr. Garret v. I believe Sir, you have had 
an opportunity of conversing with this gen- 
tleman since he has been in custody ? — Yes. 

State the impressions that such conversa- 
tions made on your mind ? — The first time I 
saw him I really thought from the appear- 
ance he had, that he was deranged m his 
mind ; I took notice 90 to the man who had 
the care of him ; some time after he sent for 
a bible ; I sent him one ; then we had some 
conversation, and he told me he had a pocket 
volume of that book, but that they took it 
from him when he was before the privy coun- 
cil; he said * I am much obliged to you.' I 
went to him a few days ago, be was reading, 


A. D. 1790. I»l4r 

he said it was the psalms; I then talked 
about his trial, and he then entered into such 
conversation as you have heard about St. 
Paul and Christ. 

This conversation is not new, you have 
heard it before ?— Y es. 

Prisoner. I said it was when I was landed 
at Liverpool, and was giving a narrative. 

Mr. Garrow. From the whole of your in- 
tercourse with him, did it appear to you that 
he was insane ? — I really thought so. 

You think so now ?— I do. 

Richard Akerman, *$sq. sworn. 

You have had frequent opportunities of 
seeing Mr. Frith ? — I have frequently seen 
Mr. Frith ; I have been with him frequently. 

State from the conversation you have had 
with him, and his conduct on the whole what 
your opinion is of the state of his mind. — It 
i9 very hard I should be called upon ; I have 
heard such conversation as you nave heard in 
court. 

Mr. Garrow. I will not trouble Mr. Akqr- 
man. 

Prisoner. I have been very silent and close 
for many reasons, and to protect my person ; 

I have read the psalms, my lord, as I had no 
other books. 

Mr. Sheriff Newman sworn. 

Mr. Shepherd. Have you had any conver- 
sation with Mr. Frith since he has been in 
custody? — Very frequently; I went the se- 
cond day after he was in Newgate ; I went 
entirely out of curiosity ; I found him a sub- 
ject of great compassion. He began talk- 
ing to me very deranged for the first ten mi- 
nutes. I asked him, why he went over to 
Holland ? he said he went eastward in pursuit 
of the light. I said, what light? he said, 
why, you have read the scriptures? I said, 
yes ; says he, the same light that fell upon 
St. Paul when he went to Damascus; T 
said, what brought you back ? why, says he, 
when I got there I found the light was in the 
west as well as in the east. He desired to 
have the liberty of walking in the yard; and 
I consulted Mr. Akerman ; and he said, there 
was an order concerning him. I found him 
every time in the same way. I was there once 
when Dr. Millan came down; I met him 
there ; he for the first five minutes had doubts ; 
but before he went away he was perfectly 
satisfied the prisoner was insane ; I have not 
the least doubt, nor possibly can have a 
doubt. I frequently found him reading in 
the book of Kings, and he told me he was 
learning the art of war, arid he should come 
to be a general, and he should like to un- 
derstand the art of making war as the an- 
cients did. 

Prisoner . I do not remember speaking 
about that, and I made memorandums of my 
conversations with Mr. Newman. I never 
spoke about particular lights ; I said, when I 
went over to Holland, as the ministers neg-* 
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lected doing their duty to me as a subject, in 
protecting me from the insults of the body 
of people; stirring up liceptiousness, aiming 
at me ; they drove me out of the kingdom ; I 
went to Holland to shelter myself from the 
body of the people, but I do not remember 
aaying any thing of following the light. 

To Mr. Newman . Do you think it was ab- 
solute incapacity of mind, or feigned or as- 
sumed ? — I believe absolutely that he is totally 
deranged, and not in the use of his senses for 
ten minutes together ; every day I saw him 
he was so, and of that there is not a doubt ; I 
went at different times merely to make ob- 
servations. 

Mr. Garrow . Mr. Frith, are you acquainted 
with Mr. Bumsell the auctioneer? — Yes; he 
took an extraordinary liberty in putting into 
the Public Advertiser, the 3rd of February, 
a letter, dated the 1st, declaring me insane, 
a most extraordinary liberty;! thought it 
prudent to keep a copy: I have made memo- 
randums, but they have been taken from me 
by colonel Amherst, the same as Mr. Wilkes’s 
papers were seized,* a kind of alteration of 
the laws of the land, a kind of scheme to 
make a man appear insane, to totally dis- 
guise, to undo the liberty of the British sub- 
ject ; in fact, it is such a concealed evil that I 
do not know where it will end. 

Had Mr. Burnsell any ill-will to you? — 
None at all ; he was only employed to hide 
the mutiny that those applauses of the 
clergymen had occasioned : he went to a 
person that lives with Mrs. Dowdeswel), in 
upper Brook- street; he had a letter, and was 
perhaps feed ; the clergyman declared me as 
a god, the body of the people as a man in- 
sane ; myself applying to the king merely to 
get my birth again ; when I went to my friend 
Mr. Burnsell,! spoke of no powers of God or 
Christ. 

Was that before the complaint with which 
you were afflicted in your ear ? — Before that, 
the pain in my ear, shall I finish with respect 
to Mr, Burnsell? 

If you please. — I found he wished to sup- 
pose me not right in my senses, and that he 
could produce no proof; he has declared in 
the public papers, that I behaved in such 
a violent manner in his house, as totally to 
prove myself out of my senses ; I have the 
facts now on one side put down, that I can 
find no one circumstance of the kind, and to 
put such a letter into the newspaper ! if they 
wish to make a man appear insane, he should 
be taken before the lord chancellor, and there 
make a general declaration some way or 
other; but it is done to interfere with the 
liberty of the subject. 

Mr. Frith, how long were you afflicted with 
that complaint in your ear? — I endured it; I 
supposed it merely as a trifling thing ; but that 
tom plain t arises from a power of witchcraft, 
which existed about a hundred years ago in 

9 See Vol. XIX of this Collection. 


this country ; there is a power which women 
are now afflicted with ; there is a power that 
rules now, that women can torment men if 
they are in a room ; over your head they may 
annoy you by speaking m your ear; I have 
had a noise in my ear like speech ; it is in the 
power of women to annoy men publicly, even 
throughout the whole continent. 

Could you satisfy one of the juiy, that such 
a noise exists in your ear at this tune ? — That 
there is a noise in my ear at this time ? 

Yes.— No ; I am free from it now. 

Oh ! you are free from it now? — Yes ; but 
it is the power and effects of what they call 
witchcraft, or some kind of communication 
between women and men; but I have re- 
mained such a chaste man for these four 
years, that it has fallen upon me particularly; 
and the physician, by leaving me a month 
ago and visiting me as a friend, will totally 
speak to the fact ; the last time he visited 
me was on the 19th of March ; says he, I 
hope you will be restored and fit to take 
your trial ; but I know your friend Mr. $o- 
gartb — I have seen him; and some people 
that are in court will be able to declare me in 
ray senses ; I have said little or nothing at 
all lately, and been totally silent, so that it is 
impossible for me to be in that state. Shall 
I beg the favour to address my lord? . 

Lord Chief Justice. If you please. Sir. 

Prisoner. Do you recollect me in the year 
1773, when I applied to you iu person on a 
case of some landed property between me and 
one Entwistle at Cheshire ? when you were a 
counsel and were one of my counsel, with 
one Mr. Hughes — knowing me then, and 
likewise in October, at the assizes, respecting 
some contested property — some landed pro- 
perty I have in Cheshire ? Now that circum- 
stance may corroborate my declaration of the 
state of my mind. 

X. C. J. I do not recollect it. 

Mr. Fuller sworn. 

I have frequently seen Mr. Frith since he 
came from the East Indies ; I have had op- 
portunities of conversing with him at parti- 
cular times. 

Mr. Shepherd. Do you recollect any thing 
particular' in his conversation that induced 
you to take notice of the state of his mind ? — 
Yes, several times; on Christmas eve was 
two years, I spent four hours with him ; I 
conversed with him for three hours before I 
knew anything was the matter with him; 
and upon asking him a question respecting 
the matters he had mentioned before, con- 
cerning his ill-treatment by major Amherst 
and ensign Steward, in the West Indies, he 
declared then the reason he was ill-treated 
was, that he wished to reveal what the go- 
vernment wished to conceal; for that ne 
saw a cloud come down from heaven ; that 
it cemented into a rock, and out of that 
sprung a false island of Jamaica, and because 
he wished to reveal it, he had, he said, been 
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confined one hundred and sixty-three days; 
and they had taken different means ; that 
be had taken an oath pf this before sir 
Sampson Wright, a copy of which he gave 
me, and he wanted to have it published, but 
Woodfoll, the printer, refused; and he said; 
he hoped that I, as one of his friends, would 
make it a conversation, in hopes it would 
reach the ears of the king; I thought that 
the speech of a madman; and he said, that 
he had wrote to the king and to sir George 
Young, the secretary at war, and could re- 
ceive no redress, and that they had reduced 
him to half-pay; I understood that a gentle- 
man of the name of Garrow was employed as 
his counsel ; and I sent the copy of this oath 
enclosed in a letter to inform him of it ; I last 
Chrismas day, by chance, went into the same 
friend's house, at No. 22, in Frith-street ; 
there I drank tea with Mr. Frith; he then 
told me he was worse used than common ; 
that he was persecuted, and that they wanted 
to set him up as Anti-Christ, or a fourth per- 
son in the Godhead, and that he looked upon 
to be blasphemy, or else he might have a 
good living; that and many other instances I 
can prove if necessary. 

Did you believe him to be in his senses ? — 
No, upon my oath ; and upon that one sub- 
ject of his conceiving himself to be in his 
senses, and ill-treated, and particularly by 
government. 

If I understand you rightly, the last con- 
versation that happened was about a month 
before the circumstance happened for which 
he was taken up ?— Yes, Sir ; and there were 
four people more that heard it. 

Court. Gentlemen of the jury; the inquiry 
which you are now called upon, is not whe- 
ther the prisoner was in this unfortunate state 
of mind when the accident happened, nor is 
it necessary to discuss or inquire at all what 
effect his present state of mind may have 
whenever that question comes to be dis- 
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cussed : but the humanity of the law of Eng. 
land foiling into that which common huma* 
nity, without any written law would suggest, 
has prescribed, that no man shall be called 
upon to make hfc defence at a time when his 
mind is in that situation as not to appear 
capable of so doing; for, however guilty he 
may be, the inquiring into his guilt must be 
postponed to that season, when by collecting 
together his intellects, and having them en- 
tire, he shall be able so to model ms defence 
as to ward off the punishment of the law; it 
is for you therefore to inquire, whether the 
prisoner is now in that state of mind ; and 
inasmuch as artful men may put on ap- 
pearances which are not the reality of the 
case, I think the counsel for the prisoner 
have judged extremely proper for your satis- 
faction and the public's, not to suffer your 
judgment to proceed on that which he has 
now said, though that is extremely pregnant 
with observation ; but they have called wit- 
nesses, and gone back to the earlier period of 
his life, and stated to you at the time when 
the two letters were written, the language of 
which you have heard, which seems to me 
not to leave any doubt on any man’s mind ; 
therefore the question the Court proposes to 
you now is, whether he is at this time in a 
sane or an insane state of mind ? 

Prisoner . Permit me to speak; the phy- 
sician is the most principal person, who has 
visited me as a friend ; he can tell more than 
from any other private person’s declarations 
whatever ; I appeal as a British subject. 

Jury. My lord, we are all of opinion that 
the prisoner is quite insane. 

Court . He must be remanded for the pre- 
sent. 

Prisoner. Then I must call on that phy- 
sician, who said on the 19th I was perfectly 
m my senses. 

The prisoner was then removed from the 
bar. 


573. The Trial of Patrick William Dlffin and Thomas Lloyd, 
for a Seditious Libel, 17th December: 33 George 111. 
A. D. 1793.* * 


At the sittings of Nisi Prius, held at Guild- 
bsll, for the city of London, 'December 17th, 
1792; before lord chief justice Kenyon, and 
* special jury- The juiy consisted of the 
following persons: 


Samuel House, of Size-lane. } 
Jonathan Delver, f ell-street. 
Richard lyio^tfofd^tfe^-i^o 


* fWhM wtnch, alj- 


Michael Heathcot, Milk-street 
William Harriman, A 11 hallow- lane. 

Isaac Osborn, Laurence-Poultncj-hilL 
Beniamin Bickerston, Je win-street. 
Benjamin Lu thins, Copper-Offico-fone.^ 
And four talesmen. . r 

The information, filed cx officio by the&t- 
tornev-generi), was read by the clerk, afid 
stated, that Patrick William Duffin ahd 
Thomas JJoyd, wei^e wicked, seditious, and 
ill-disposed * persons, and greatly disaffected 
to the king, and the government and constt- 
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tution of this kingdom; and with foixeand 
arms did unlawfully and wickedly conspire, 
combine, confederate, and agree together to 
escape and go at large out of tne Fleet prison ; 
and to excite and stir up divers other prisoners 
to break open the said prison, and also to 
escape and go at large out of the said prison ; 
— in pursuance of the said unlawful and Sedi- 
tious conspiracy, combination, confederacy, 
and agreement, and with intent to carry the 
same into effect, afterward did, unlawfully 
and wickedly, fix and put up, and caused to 
be fixed and put up, on the aoor of the chapel 
of the said prison, and thereby published and 
caused to be published, an infamous, wicked, 
and seditious libel, concerning the said prison, 
and the government of this kingdom, accord- 
ing to tne tenor and effect following; viz. 
This house (meaning the said prison) to let, 
peaceable possession will be given by the pre- 
sent tenants on or before the 1st day of 
.January, 1793, being the commencement of 
the first year of liberty in Great Britain ! ! ! 
The republic of France having rooted out 
despotism, their glorious example and sue- 
oess against tyrants renders infamous bastiles 
(meaning amongst other prisons the said pri- 
son of the Fleet; no longer necessary in Eu- 
rope. In contempt of the king, and open 
violation of the laws of this kingdom, to the 
great obstruction of justice, to the evil and 
pernicious example of all others, in the like 
case offending, and against the peace of the 
king, his crown and dignity. 

Second Count . — That being such persons as 
aforesaid, they did unlawfully, wickedly, and 
seditiously devising, contriving, and intending 
to excite and stir up divers prisoners to break 
open the said prison, and to escape and go at 
large with force and arms in the Fleet prison, 
wickedly, maliciously publish and cause to 
be published, a wicked, infamous, and sedi- 
tious libel. This house (meaning the said 
prison) to let, &c. as before charged in the 
first count. 

Mr. Bear croft said, that he appeared on the 
part of the prosecution, in the absence of the 
attorney-general, against the two defendants, 

S uifin ana Lloyd. You know, gentlemen of 
e jury, that the charges against the defen- 
dants are, for conspiring and agreeing to 
escape out of the Fleet prison, where they 
were legally confined for debt ; and that they 
excited other prisoners to effect their escape 
likewise. In pursuance of which conspiracy 
and agreement, and in order to effect the 
same, they pasted up in the prison a seditious 
libel. If, gentlemen, there should not appear 
sufficient evidence to prove that they con- 
spired to escape, and liberate the others, there 
is a second and separate charge, omitting the 
charge of conspiracy, and confining the crime 
la the publication of the libel only, on which 
point you can have no doubt, after hearing the 
evidence I shall adduce. 

I shall take up very little of your time in 
stating this case, or enlarging on the crimi- 


nality of such offences as those with which 
they stand charged; especially as. I under- 
stand that they are to be their own advocates, 
not having employed any person on their be- 
half. 1 snail therefore rest the prosecution 
upon the evidence of two or three witnesses;, 
by their testimony you will find the charges 
well supported. It will be found, that Duffn 
and Lloyd were lawfully confined in the Fleet 
prison ; and it will be in proof, that Uoyd 
was seen writing the libel, which was seen 
afterwards pasted up in the prison. , And it 
will be further proved, that Duffin was the 
person who actually pasted the libels up 
Lloyd was also heard to read it aloud, and 
thereby published it to many bystanders. 
That upon Lloyd’s being interrogated and 
charged with the fact, he did not hesitate to 
justify it, but even gloried in tlie sentiments 
the libel contained; this will also be in proof; 
and if I understand the evidence aright, it will 
amount at least to this, that the publication 
was the joint act of both the defendants. 

As to the object of that paper I shall say 
nothing more, than only to beg you to be so 
good as to hear it read, and then see whether 
it does not clearly extend to justify the con- 
structions as they are charged. — The words 
are: 

\ This house to let ; peaceable possession 
‘ will be given by the present tenants, on or 
‘ before tne 1 st day of Januanr, 1793, being 

* the commencement of the first year of li- 

* berty in Great Britain. 

‘ The republic of France having rooted out 
1 despotism, their glorious example and suc- 

* cess against tyrant^, render infamous has- 
1 tiles no longer necessary in Europe.* 

The meaning of this paper is too plain to 
render it necessary for me to enter into any 
explanation thereof, before gentlemen of such 
respectability and understanding as those 
whom I have the honour to address; indeed 
it would be utterly impossible to affix to it any 
other meaning than that charged in the in- 
formation. 

William Jefferies sworn. 

He proved that the commitments of tbd 
defendants were signed by Mr. Justice Gould. 

Mr. Iferr croft said, this witness proved the 
legality or &eir imprisonment ; but this evi- 
dence was no more thkn mere matter of 
form. 

Thomas Hoskins sworn. 

Mr. Duffin objected to this witness, as Hos- 
kins wis one of the under turnkeys of the 
Fleet prison, and as a servant of Mr. Eyles’s, 
he might be suspected of partiality. 

The Judge answered, That the objection 
was insufficient: servants were admissible 
witnesses; the English law excluded bobo 
but men’s wives and interested persons. If 
the defendant had any other ground of ob- 
jection to take, it should be heard,, and eve? 
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justice done which the peculiarity of the case 
seouired. 

One of the counsel, holding a quarter of a 
sheet of paper in his band, said to Hoskins, 
Look at this paper; did you ever see it be- 
fae? — Hoskins took it in his hand, and an- 
swered, Yes. 

When ? — I saw it on the 28th of last Octo- 
ber, when Mr. Duffin came down the steps of 
the north door of the Fleet prison, on Sunday 
afternoon, with that paper in his hand, and 
he went from there up tne steps to the chapel 
door, which is at that end pf the prison that 
he came from ; when he got to the door of the 
chapel he stuck that paper upon it. 

Did you take it down ? — Yes ; it appeared 
to be stuck on with size or paste. I kept the 
paper in my possession till the evening, and 
then I gave it to the warden. 

The Judge told the defendants they might 
bow ask the witness any questions that they 
had to put to him. 

Mr. Duffin thanked his lordship for the in- 
formation, and proceeded to ask Hoskins, Do 
you recollect my being confined in the strong 
room? — \ r es, very wen. 

Do you recollect of any inquiry made either 
of the warden or among the turnkeys, from 
the secretary of state’s office, or by tne attor- 
ney-general, in consequence of a letter I wrote 
to the secretary of state? — No, sir; I do not 
know of any. 

Had you orders to prevent all intercourse 
with me, and to let nobody into the room to 
me, nor open the door but three times a day? 
—Yes. 

Did you not hear of my loud and frequent 
complaints respecting the oppressions off the 
officers of the prison?— I know of no oppres- 
sions carried on there. 

Mr. Lloyd asked Hoskins if he knew of two 
gentlemen of the law, who called to see him, 
being refused even admittance into the prl- 
sod, at any time while he was confined in the 
Strongroom? — Hoskins . No; I know nothing 
of the matter. 

I believe it was not you, it was one Shott, 
mother of the turnkeys. Pray do you know, 
b Mr. Shott in court ? — No, I believe not. 

John Eyles. Warden of the Fleet Prison, 
sworn. 

One of the Counsel said, Had you any con- 
versation with Mr. Lloyd about this trans- 
action? What was it, and when was it? — 

I do not recollect the day, but I think it was 
two qr three days after the papers had been 
pasted up ; it was the 31st or October. 

Tell that conversation.— I sent for him 
down to the lodge, and 1 told him 1 wished 
to talk to him, in order to discourage him 
tiom seeking a reform in the government. 
He then entered into arguments tending to 
defend his tenets. 

What did he say about the hand-bills? — 
Mar talking about the. hand-bills, we went 
iato a long conversation, and he told me to 

vol xxn. i 
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take notice, that ho did not admit the hand- 
bills were his ; but from the conversation I 
thought he admitted it in so many words, 
after haviqg argued on the propriety of the 
hand-bills, and the doctrine laid down in 
them. 

Did you charge him with being concerned 
in them ? — Yes, I did. — I told him how dan- 
gerous these things were, and to what conse- 
quences they might lead; they might bring 
about the most horrid scenes of plunder, 
bloodshed, and murder. He said that he 
thought otherwise, that a reform might be 
brought about without them. It was in pri- 
vate that T said this. He said be could not 
be convinced, and that his ideas were different 
from mine. I told him then, that he must 
go to the place called the strong room, as a 
punishment to deter others, that they might 
not be drawn away by his example. lie said 
he was glad of it, and thought I could not do 
otherwise. — He said such measures might 
bring the contest to a point, or to a crisis, or 
some such like expression, lie said that we 
understood one another, but I don’t know 
what he meant. There was a good deal more 
conversation, but I do not recollect it. 

Mr. Lloyd then said to Mr. Eyles, he would 
endeavour to assist his recollection, which 
appeared to him to be a very weak one. Per- 
haps when I jog your memory, you will re- 
member, said he, that on my coining into the 
room where you were, you told i»e that you 
were convinced I was the writer and publisher 
of a paper then lying on your desk, and there- 
fore you did not mean to make of me any in- 
quiry whether I wrote it or not, but as a 
punishment, ordered me to the strong room.' 
That I asked you whether this order was to 
inflict a punishment, and whether I was to 
be inhumanly treated on this account ? That 
you answered , No. That I then reminded 
you, that as I had no friend present to wit- 
ness a conversation I wished to have with 
you, I requested, if you accorded with this 
wish, that you might order your gang of turn- 
keys out of the place. — Eyles. I remember 
we were left alone, but I did not refuse to 
inquire of you whether you were concerned in 
the hand- bills. 

Lloyd . Your memory is too short for me, 
I have therefore done with you. 

Mr. Duffin. Pray Mr. Eyles did you ever 
hear that either Mr. Lloyd or I intended to 
escape from the prison ? — No, I never heard 
so. 

Or that we excited others to escape, or 
break the prison ? — No. 

Did you think yourself that we, or any of 
the prisoners, ever contemplated such a mea- 
sure ? — No otherwise than as I inferred from 
the hand-bills which had been stuck up ; 1 
thought the paper might have that ten- 
dency. 

Did you ever hear that I complained of im-, 
positions and abuses, practised by your se*$ 
vants in the Fleet prison ? — I did. 

Y 
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And did you not hear I intended to com- 
plain to the Court of such impositions ? — I did 
not hear that 

Do not you usually commit any person to 
the strong room under some flimsy pretence, 
who has spirit enough to resist your imposi- 
tions? — I never confine any person in the 
strong room without cause. 

Was not a gentleman murdered by your 
confining him in the strong room within these 
three years, and the cruelty of the treatment 
he received there ? 

The Judge told Mr. Duffin his question was 
an improper one ; that no man would be al- 
lowed by the laws of England to give testi- 
mony to criminate himself. 

Mr. Duffin said, he did not wish to persist, 
if his lordship thought the question unan- 
swerable. 

Michael Schoole sworn. 

One of the Counsel said. You were a pri- 
soner in the Fleet; you remember Duffin 
there ; he had a part of your room, had he 
not ? — Yes. 

Do you know of a club that was established 
there, and that Duffin and Lloyd belonged to 
it ? — No, I do not ; I heard there was a club. 

Did you'belong to it?— No. 

Do you know who did ? — No, I cannot say 
I do. Seeing that I am called here, and l 
never was in a more disagreeable situation in 
Iny life, I will go on, and state all I know of 
this business : I remember Mr. Lloyd came 
into our room, or rather I saw him there. 

What was he doing when you saw him 
there? — If the gentlemen please I will go on 
to state all I know of the matter. 

The Judge then said, do so, Mr. Schoole ; 
but we know that you have not come here 
Voluntarily. 

Schoole. It was on Sunday, the *8(h of 
October, I had the misfortune to come into 
my own room, and there I saw Mr. Lloyd 
writing a paper at my table ; the writing was 
a feigned hand, and out of the common way, 
and therefore made it more noticeable. I saw 
ft afterwards pasted up in the coffee gallery in 
the prison. 

One of the Counsel then took up a whole 
sheet of paper, ornamented with festoons, the 
writing on which was in a large bold round 
hand, and handed it to Schoole, asking whe- 
ther that was the paper ? 

Schoole , having it m his hand, said, * 1 be- 
4 lievc this to be the same paper, but I am not 
4 positive, but I really think it is the same ; 

4 the paper was not finished when I saw Mr. 

4 Llmrd writing it ; but I saw it afterwards, 

4 and I believe it is the same/ 

Counsel. Did not you hear it read aloud 
by Lloyd? — Yes; I heard him read it when 
it was stuck up by the coffee-room door: 
there were a great number of persons there ; 
and I heard several others as well as Mr. 
Rloyd read it aloud also. 

Mr. Lloyd asked the witness, What tim*. it 


was when he saw him writing that paper ; 
whether it was not dark ? — No, it was not 
dark, for there was no candle alight. 

Was it not late in the evening, and at least 
three or four hours after the small hand-bills 
had been stuck up ? — Yes, it waS some hoars 
after that one on the chapel door had been 
taken down. 

One of the Counsel then put the small 
hand* bill, which Hoskins swore he saw Duffin 
ut up on the chapel-door, into Mr. Schoole’s 
ands. and asked him if he did not think that 
was Lloyd’s writing ? — No ; I do no not know ; 
I rather think it is not. 

Mr. Lloyd. It was only a copy then you 
saw me taking ? — I do not know ; I said I 
only believed the other one to be the paper 
you were writing, and that I cannot be posi- 
tive it is the same. 

Mr. Duffin. Did you not see a great many 
ether persons take copies of- the bills that 
evening ? — Yes; a great many. 

Mr. Bearcrofl observed to the jury, that the 
papers were duplicates, and that the charge 
laid in the information contained a verbatim 
et literatim copy of the same. 

Mr. Duffin being called upon to make his 
defence, stated the prosecution to lie un- 
founded and malicious ; and calculated only 
to protect and perpetuate the abuses and op- 
pressions of one of the officers of a court of 
justice, the warden of the Fleet prison • it was 
not instituted, until that officer feare<i for his 
own safety ; nor dare he even then lay the 
subject before a grand jury, which at that 
time was sitting. No, it was managed by the 
attorney- general by way of information, a 
relic of the detestable court of Star Chamber, 
under an impression, as he apprehended, that 
no grand jury could be found base enough to 
countenance such a frivolous and vexatious 
prosecution. 

The paper charged against him was made 
public on the S8tn of October, but was not 
noticed by the warden till the 31st of the 
same month, who then closely confined him 
for twenty-two days. On the 10th of Noveri- 
ber, however, he applied to the secretary of 
state to inquire into and redress his wrongs ; 
it was nothing but the fear of an attack that 
made the warden then come forward. He 
conjured his lordship (if in his power) or the 
parliament, to restrain the keepers of gaols, 
from inflicting punishment on prisoners at 
their own discretion, a power they greatly 
abused ; and hoped the jury would this day 
by their verdict, discountenance for ever, such 
infamous and oppressive prosecutions as the 
present. To show that the warden was in- 
duced to act in consequence of his letter, he 
begged of bis lordship permission to it, 
which was as follows i 

44 To the Secretary qf State." 

44 When injustice is rendered in the case 6f 
an individual, without Oven the Sanction of 
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law, bar the officers of a court of judicature, it 
is in vain to apply for redress or satisfaction 
to the officers of that court; because (as is 
too well known to render particular proof 
necessary) all the officers of such court in- 
cline to support each other, especially if the 
pisrtice complained of should be one of those 
which their habits have rendered familiar to 
them. They are too much disposed to coun- 
tenance a custom, under the idea of its form- 
ing part of the common, law ; but a custom 
can never become part of the common law of 
England, if it is a violation of the funda- 
mental principles of ethics; nor can it be 
part of such law if it violates the principles 
acknowledged by Magna Charta, or the Bill 
of Rights; nay, even an act of parliament 
cannot establish a regulation inlringeut or 
subversive of that principle. 

* Now, it is a right strictly natural, that 
etoy person have the liberty which consists 
in the power of loco-motion, of changing 
situation, or moving one’s self to whatever 
plaoeooe’s inclination may direct ; and it is 
declared and enacted by Magna Charta, the 
Petition of Rights, &c. that no man shall be 
taken, imprisoned, or detained, by suggestion, 
or petition, or without cause shown, to which 
be may answer according to law. Hence it 
results, that this right can never be abridged 
at the mere discretion of the magistrate, nay 
not even the chief executive officer ; for if 
once it were left in the power of any, there 
would soon be an end to all other rights and 
immunities. Yet it has so happened, that the 
discretion of the warden of the prison of the 
court of Common Pleas has, upon suggestion, 
without cause shown, confined me iu the 
strong cell of that gaol, and exposed me to 
every inconvenience and hardship incidental 
to such confinement ; refusing to furnish any 
convenience or necessary to preserve life or 
health, in a dismal vaulted cell, flagged with 
stone; and this not being thought punish- 
meat enough, 1 am debarred of all intercourse 
with my friends. 

“ Thus circumstanced, I call upon you, as 
the superiatendant of the execution of the 
nuuucipal laws, to inquire into, and redress 
thi nil; to this end I subjoin a statement of 
the case.— About six weeks ago I was com- 
mitted to the Fleet prison for a debt of 500/., 
charged on the oath of a man I never knew, 
nor could I learn where he lives, or if such a 
man exists, though I applied for that purpose 
to hit attorney, George Crossley. Being thus 
deprivedof tne dearest blessing. Liberty,— 
through the medium of perjury, and confined 
in this mansion of the oppressed, it happened, 
that on Sunday the 28th of October last, a 
written paper of the following purport, was 
stuck up on the walls [The same as charged 
in the information]. On the Wednesday fol- 
lowing 1 was ordered by the warden to be close 
conned to my room, on suspicion of having 
p n b tkksd the above. There I continued 
rcrMt y* with an iron bar across my door, 
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until Friday evening last, when, at a late 
hour, I was removed to a cell, called the 
strong room, without an opportunity of ac- 
commodating myself (even at my own charge) 
with a bed or other conveniency. In that cell . 
I found an American gentleman, who had 
then been confined there ten days on the like 
suspicion. He appeared to be badly accom- 
modated; notwithstanding, yesterday evenr 
ing an under turnkey stripped the cell of 
every article he had had therein, not leaving 
a jug for water, or even an urinal. In this 
situation we are now locked up together, and 
so completely excluded from society, that we 
may perish without it ever being known to 
our friends or relatives what has befallen us» 
A detail of the cruelties indicted on us would 
pang the heart of humanity, and rouse the in- 
dignation of the community, especially as 
such punishments are illegal, and tend to 
brand with infamy the nation which permits* 
or connives at such enormities. 

“ Patrick Wtlliam Duffin. 
formerly of the city of Dublin, 
now of Piccadilly, London, 
u Dated from the strong cell in the 
Fleet prison, 10th November, 

17^2, at night 

u To the Secretary of State for the Home 
Department .*• 

Mr. Lloyd being now called upon by the 
Judge to make his defence, entered upon it ' 
as follows : 

The enormous expense attending the con~ 
duct of a suit at law in this country, has de- 
terred me, under my present embarrassed 
circumstances, from attempting to engage 
either attorney, solicitor, or counsel in my 
behalf : I am therefore left alone to support 
myself against disciplined veterans of the Dar* 
and to submit the determination of iny defeat 
or victory to the judgment of a Court, perhaps 
unused to decide upon, or even to listen to* 
arguments bottomed solely upon the pure 
principles of distributive justice, without a. 
particular allusion to municipal regulations : 
standing in this predicament, I enter upon 
the arduous task with conscious diffidence, 
and while I claim the patient indulgence of 
the Court, I entertain a hope that you will 
rather aid than obstruct, the operation of my 
reasoning on the minds of tne gentlemen, 
who are selected to verify the truth of the 
information recently given to the Court, or to 
falsify what I am persuaded the attorney- 
general is incapable of proving. 

I am well apprized, that it is the duty of 
the judge to state and interpret the law, in 
cases where it is not clearly understood by the 
jury; but I trust a discerning jury will not 
consent implicitly to receive any doctrine as 4 
the law of England, though pronounced to • 
be such, by magistrates of the most respectabi- 
lity, if they find it to be in direct violation of 
the very first principles of natural law . and 
English jurisprudence. It is notorious, that 
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the interpretations of judges have been fre- 
quently erroneous, and the recent instance of 
Mr. Fox’s Libel Bill, points out a particular 
case, in which the legislature were obliged to 
interfere for the purpose of altering and cor- 
recting a practice introduced extrajuridically. 
— »And although when I was brought up on 
the sudden to plead to an information, after 
twenty-two days close confinement in the 
strong room of the Fleet prison, I was told 
by the judge, that my opinion on the subject 
of admitting me to bail, which bait I t hen 
offered, and had then present in court, would 
weigh as a feather in his mind. Yet I have 
now the pleasure to find that on a particular 
examination a jury, and not the judge of the 
court, will ultimately determine on the case 
before them ; and then will be seen whether 
his opinion or mine, on the nature, princi- 
^fries, and construction of the law, be most 
compatible with the declarations of the law 
itself. 

And here I have to express a desire, that 
my words may be taken in their most favour- 
able sense, and not tortured into a contempt 
of the Court; for I once for all declare, that 
nothing is more foreign from my intentions, 
although my language may seem to bear with 
some asperity, not only on those who have 
administered the law, but on practices which 
have been long considered and acted upon, 
as if they had formed part of the legal code of 
this nation. 

In order to abate any surprise which this 
declaration, or my subsequent arguments may 
occasion, I consider it requisite to state briefly, 
That I am a citizen of tne United States of 
America; and here permit me to digress a 
moment, in order to mention a step which I 
had intended to have taken on my trial, but 
which I apprehend I am now precluded from : 
when I was brought' by a Habeas Corpus to 
the Crown-office on the 3rd instant, to be pre- 
sent at nominating the special jury, I stated 
to the treasury solicitor and attorney, my ob- 
jection to a jury of this nature, and informed 
them that being an alien, I would claim a 
jury de medictate linguae , in order to have a 
question decided by the Court, how far special 
juries could be granted in cases where an alien 
is a party ; to show that this was a question 
undecided I shall read an extract from 
3 Black, p. 360, 361. 

“ The array by the ancient law may also 
be challenged, if an alien be party to the suit; 
and, upon a rule obtained by his motion to 
the Court for a jury de medictate linguae , such 
a one be not returned by the sheriff, pursuant 
to the statute 28 Edward S, c. 13, enforced 
by 8 Hen. 6, c. 29, which enact, that where 
either warty is an alien bom, the jury shall be 
one half denizens, and the other aliens (if so 
many be forthcoming in the place), for the 
more impartial trial. A privilege indulged to 
strangers in no other country in the world ; 
but which is as ancient with us as the time of 
king E their ed, in whole statute de monticolU 


Walliae (then aliens to the crown of England), 
cap. 3, it is ordained, that 1 duodeni legale* 
i homines, Quorum sex Walli et sex Angli 
‘ erunt, Anglis et Wallis jus dicun to.’ But 
where both parties are aliens, no partiality is 
to be presumed to one more than another; 
and therefore it was resolved, soon after the 
statute 8 Hen. 6, that where the issue is joined 
between two aliens (unless the plea, be had 
before the mayor of the staple, and thereby 
subject to the restrictions of statute 27 Edw. 
3, st. 2, c. 8), the jury shall all be denizen* 
And it now might be a question how far the 
statute 3 Geo. 2, c. 25 (before referred to), 
hath, in civil causes, undengnedly abridged 
this privilege of foreigners, by the positive 
directions therein given concerning the man- 
ner of impanelling jurors, and the persons to 
be returned in such panel. So that (units* 
this statute is to be construed by the same 
equity, which the statute 8 Hen. 6, c. 29, de* 
dared to be the rule of interpreting the sta» 
tute 2 Hen. 5, st. 2, c, 3, concerning the 
landed qualification of jurors in suits to which 
aliens were parties) a court might perhaps 
hesitate, whether it has now a power to direct 
a panel to be returned de medictate linguae, 
and thereby alter the method prescribed for 
striking a special jury, or balloting for com- 
mon juries.” 

Lord Kenyon here informed Mr. Lloyd, that 
the time was passed in which he might have 
made that claim : and Mr. Lloyd proceeded.— 
He said he had suspected as much ; he should 
therefore quit the subject with just adding, 
that unusea to the practice of courts of justice, 
he was taken unaware by the rapidity of the 
officer who swore in and impannelled the 
jury, which was begun and nearly ended be- 
fore he was well innis place. 

But to return. I had stated, said he, that 
I am a citizen of the United States, and was 
called, last winter, on a family occasion to Lofr 
don from Philadelphia; — some disappoint- 
ments and unexpected expenses, rendered me 
incapable of discharging, on tne moment of 
demand, two debts 1 had contracted; on whfch 
account being arrested, I removed myself for 
my better accommodation to the Fleet prison 
(after waiting fifteen or sixteen days, in last 
September, for the arrival of a judge in town). 
My conduct there, as well as in every other 
situation of life, has been such as not to fur- 
nish an occasion for a blush in my counte- 
nance ; if at any time I have given pain to 
those who knew me, I may regret the effect, 
but I am certain I can justify the cause. In 
the information laid by the attorney-general. 
I am stated to be a person greatly disaffected 
to a monarchical government, and to the con- 
stitution of this country ; with respect to the 
British constitution, I shall state a few ideas, 
when I come to that part of my arguments 
where I consider they will best apply ; hut as 
for my want of attachment to monarchy, it 
ought never to be imputed to me as a cnae; 
from my early youth I have been trained in 
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tepubUcan principles, and my manhood has 
been employed in procuring their establish- 
ment in regions more extensive than any 
European kingdom; and the event has shown, 
in contradiction to the opinion of even the 
great Montesquieu, that it is not the natural 
property of large empires to be swayed by a 
feptic prince, for an American government, 
which is a republic on the principle of repre- 
sentation, it was necessary to form calcula- 
tions on a scale commensurate to a large por- 
tion of the globe; yet you will find individual 
happiness and national prosperity, better pro- 
moted by such a system of government in 
that nation, than we are capable of discover- 
ing to have been the case in any other coun- 
try, from historic research or visual inspec- 
tion. If the charge is simply disaffection to 
the king, or in other words, a want of zeal for 
*’ ’ roved un* 

lereof. 


his service, there appears noi 
der the information to convict me 

With respect to the crime, as it is termed 
by the attorney-general, in the understanding 
he took upon himself to give to the court of 
Kkg’s-bench, on the 81st ultimo, I have little 
t» say, and that little I shall wave for the 
present, with only this remark, that conscious 
of never having written or pasted up, the 
yea fUorit complained of, in anywise, or as 
charged against me; and conscious that I 
never contemplated an escape from the Fleet 
prison, nor ever suggested such a measure for 
the benefit of the other prisoners, I have 
hitherto been at a loss to conceive what evi- 
dence was intended to be adduced in support 
of such abominable falsehoods; under this 
perplexity it may readily be supposed, that I 
am not prepared with testimony to rebut 
what has been brought before you by the pro- 
secutor, nor do I believe, now I have heard 
it, that any will be necessary. 

But now, for argument sake, taking it for 
granted, that I had intended to escape and 
Creak down the walls of that prison, which 
•re forty feet high, and mounted at top with 
iron railing chetaux de frize , and six feet 
thick, with force and arms, and in pursuance 
of this terribly wicked intention. I had stuck 
tip the seditious pasquinade alleged against 
me, I think I can demonstrate that I was 
warranted to pursue such object to effect, 
without its being imputed to me as a crime. 
To accomplish this end, I solicit your parti- 
cular attention to the arguments I am about 
to urge; hoping, for your own honour and 
justification, that you will weigh them with 
case and candour, and by your verdict deter- 
mine their cogency and conclusiveness. 


[Here one of the jurors interrupted Mr. 
Xioyd with saying, that the juiy was bound 
t^y'oath to determine. Mr. Lloyd replied, 
that he had as leave appeal to the virtue and 
honour of a man of integrity as to his oath. 
It was on this account that he had preferred 
the ^^aseolo^y which the gentleman re- 


The first thing which I mean to submit to 
your consideration is, any inquiry into the 
justice, constitutionality and legality of im- 
prisonment for debt. If such imprisonment 
should appear to you unwarranted by the law 
of nature, the English constitution and the 
municipal laws, you will undoubtedly conclude 
with me, that it is such an act of oppression, 
as to authorize, nay to require, resistance on 
the part of those who are so unjustifiably im- 
mured within the walls of prisons, more 
gloomy than were the ci-devant bastilles of 
the grand monarque. 

Before I enter upon my argument on this 
subject, I would wish to satisfy the Court, 
that I am not alone in the opinions I enter- 
tain ; as they may discover, upon attending 
to the judgment of seven of queen Anne’s 
judges, delivered by chief justice Holt. 

“ If one be imprisoned upon unlawful au- 
thority, it is a sufficient provocation to excuse 
even homicide, and all people, out of com-^ 
passion, ought to aid therein, much more so 
when it is done under colour of justice : and 
when the liberty of the subject is invaded, it 
is a provocation to all the subjects of England. 
A man ought to be concerned for Magna 
Charta and the laws ; and if any one against 
law imprison a man, he is an offender against 
Magna Charta.” 

I hope to make it appear, upon examina- 
tion, that imprisonment for debt, is not only 
unjustifiable, but that it is a crime against the 
natural, imprescriptable, and unalienable 
rights of man ; and in Great Britain, a crime 
also against what is called the great charter 
of English liberty, as well as against many 
other subsequent statutes, obtained in order 
the better to secure the liberties and privi- 
leges of the inhabitants against the encroach- 
ments of monarchs, who pretended to govern 
the nation by the right of conquest. 

In order to show that imprisonment for 
debt is a crime against the unalienable rights 
of man, permit me to state, as an axiom self- 
evident, that “ the end of all associations is 
the preservation of the natural and impre- 
scriptable rights of man: and those rights 
are liberty, property, security, and resistance 
of oppression.” Personal liberty, the dearest 
blessing which the Creator has bestowed upon 
mankind, made inherent in us by birth, when 
we were endued with the faculty of free will, 
consists “ in the power of removing one's per- 
son to whatever place one’s inclination may 
direct.” It is a right annexed to the person 
of man, and cannot be parted with, even by 
one’s own consent, while man is considered a 
free agent, endowed with discernment to know 
good from evil, and with the power of choos- 
ing those measures which appear to him to 
be the most desirable. 

It is true, that every man when he enters 
into society, gives up a part of his natural 
liberty, in order to secure to himself the re- 
mainder of those absolute rights which were 
vested in him by the immutable Jaws of na- 
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ture, and which could not be preserved in 
peace without that mutual assistance and in- 
ttfcouse, which is trained by the institution 
of friendly and social communities : but then 
it is equally true, that he parts with no more 
of his natural liberty than is sufficient to at- 
tain that end. While this maxim is kept in 
mind, the acts of the legislative, judicial and 
executive powers of government, will be ca- 
pable of being compared with the end of the 
political institution. 

A celebrated commentator on the laws of 
England asserts upon this ground, and very 
justly, u That personal liberty is a natural, 
inherent right, which cannot be surrendered 
or forfeited, unless by the commission of some 
great and atrocious crime.”* This being 
another self-evident proposition, requires no 
elucidation. — It follows tnen as a natural con- 
sequence, that unless the circumstance of 
owing a sum of money, be a great and atro- 
cious crime, one’s personal liberty cannot be 
surrendered or forfeited for it. 

The law cannot authorize imprisonment on 
any other account than that of criminality in 
the party- — nor ought personal liberty to be 
abridged even in the case of crimes, without 
the special and previous permission of the 
municipal law. — It is not, however, intended 
to contend, that an absolute exemption from 
imprisonment in all cases of debt is proper, 
for it is admitted that such an exemption may 
be inconsistent with political society, as it 
might destroy civil liberty, by rendering its 
protection incomplete. But it is contended, 
that personal liberty ought never to be abridg- 
ed for a debt contracted, unless the contract 
was obtained by fraud or force, which being 
a crime against civil liberty, is of course pu- 
nishable by imprisonment. 

In order to understand what is hear meant 
by civil liberty, it may be proper to insert the 
definition of the term as it is given by the 
writers on the law of nature and of nations. 
“ It is no other than natural liberty, so far 
restrained by human laws (and no farther} 
as is necessary and expedient for the general 
advantage of the public.” 

The question now becomes serious and im- 
portant? 

Is the imprisonment of a debtor, who has 
become such in consequence of a debt con- 
tracted without fraud or force? or, in other 
words, is the imprisonment of a person nei- 
ther charged with nor convicted or a crime — 
necessary and expedient for the general ad- 
vantage of the community ? 

In consequence of some severe strictures, 
recently made by the attorney-general, before 
the court of King’s-bench, at Westminster- 
hail, at the last trial at bar, on the conduct 
of debtors, as well as in support of the ground 
I have taken, it will be proper to show, that 
they are not to be classed among the most 
vicious and abandoned part of our species, as 

* See 3 Black. Comm, 133, 


was attempted to be insinuated : they are not 
to be considered as public robbers or pick- 
pockets ! In short, a debt contracted without 
fraud, attaches uo greater crime to the debtor, 
who unfortunately is rendered incapable of 
discharging it, than to the creditor is at- 
tached a crime on account of his unguarded 
confidence. 

In support of this opinion, I refer to the 
bankrupt laws of this nation; to what is 
called the Lords’ Act; to the frequent acts of 
insolvency which have been passed by the 
legislature; to the charitable societies, insti- 
tuted for the relief of insolvent debtors, and 
to popular opinion. 

The reason assigned for the provision made 
in favour of a debtor by the bankrupt laws, 
is, that “ trade cannot be carried on without 
mutual credit on both sides : the contracting 
of debts is therefore here, not only justifiable 
but necessary.” Now let me ask, Can any 
of the affairs of men in this age be carried on 
without mutual credit? Look around you, 
gentlemen ; amidst the infinite variety of mu- 
tual and reciprocal dependencies, which you 
discover in every situation of life, select me 
one case where theTair contraction of a debt 
requires justification ? — No one is to be found, 
for mutual credit is by common consent de- 
clared to be necessary ! and as every man of 
us may be liable to the pressure of unforeseen 
calamities, shall misfortunes be deemed crimes 
in those who are already borne down to the 
earth, by their accumulated weight. 

The principle of the Lords’ Act, is precisely 
the same as that on which the bankrupt laws 
are founded ; notwithstanding the absurdity 
of the clause, which declares, that every man 
has a right, at the expense of 9t. 4 d. per 
week, to gratify a vicious propensity, by the 
imprisonment of his debtor, thus enabling a 
spiteful, dishonest, or designing individual, 
to defeat a law enacted on humane prin- 
ciples. 

By acts of insolvency, the legislature has 
frequently declared its concurrence with the 
sense I have pointed out, to be the just one 
annexed to the Bankrupt and Loras’ Acts, 
(twenty-four acts of insolvency have passed 
since Charles 2nd’s time, making on the 
average one for every four and a half years) 
these measures have been dictated by mo- 
tives either of mercy or justice; mercy can- 
not be extended by the legislature but to cri- 
minal cases; acts of mercy, are the publie 
pardon of public crimes, but debtors have 
never been accused of, tried for, or convicted 
of a crime. As acts of justice they have not 
been considered by the parliament, because 
it would be inconsbtent in them; for then 
they must allow, that all practices of impri- 
soning debtors, were acts of high injustice 
and oppression, and ought in future to be pre- 
vented by legislative interference, which that 
body has not lately attempted to do; the 
community me still to be oppressed, are still 
to be insulted with the occasional display m 
§ 
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vfast are termed acts of mercy, where it has 
aright to the justice of the legislature. 

The popular opinion is notorious, from a 
variety oi circumstances ; but gentlemen may 
think that popular opinion is of little im- 
portance ; yet I venture to assure them, that 
all laws not founded in popular opinion, in 
this enlightened period ; are little likely to be 
supported and carried into full effect. In all 
cases of popular commotion in this as well as 
other countries, one of the first attempts 
made in order to redress the people’s wrongs, 
is the liberation of debtors from the public 
prisons; and here permit me to observe, that 
the first act of insolvency was passed when 
England became a commonwealth, after the 
execution of Charles the 1st. The people are 
also ever inclined to mitigate and remove the 
hardships of imprisonment for debt, by en- 
tering into societies, and furnishing money for 
those purposes. There must be something 
wrong m the administration of a government, 
when the deliberate collected charity of hu- 
mane associations is seen making efforts to 
raise up— not a fallen individual, but a whole 
body of men, whom the administrators of the 
law have caused to be thrown down. No- 
thing can be more convincing than this cir- 
cumstance ; that debtors confined in prisons 
are considered by all men, as persons suffer- 
ing unjustly; that they are not viewed as 
criminals, tut as unfortunates. — A robber, a 
pickpocket, under the sentence of the law, 
may meet with compassion as an individual, 
but no measures have yet been taken, in con- 
sequence of the collective sense of the com- 
munity of the injustice done them, to abridge 
the rigour of the law in respect to the whole 
gang; but the mitigation of the punishment 
of debtors is contemplated by the whole society 
of tbe people, and intended to affect the whole 
body of those unhappy men who are left to 
the mercy of individuals, to atone for, at most, 
what can be considered only as a venial fault, 
an inability to pay a sum of money at the 
moment it is demanded. 

If these considerations are not deemed suffi- 
cient to establish the position in the minds of 
all men, that suffering debtors are rather con- 
sidered, and justly too, as unfortunate men, 
than as criminals, I shall add nothing more 
in it* support, — but for the sake oUpumanity^ 
*ad Christian benevolence, I will proceed on 
ny subject, under the impression that you, 
gentlemen of the jury, at least agree with me 
m the sentiment ; and that it was adding in- 
stilt to injury to observe that debtors ougnt to 
be considered as little or nothing short of 
Wons— an assertion which coula only be 
•Bade by him, who knows, that if the Great 
Charter and the constitutional rights of Eng * 
ushmea should one day recover tneir original 
wee (mid I think I see the dawn of that 
^gbt day appearing in the east) that then 
"u the most important and the most lucra- 
fat branch of the usurped jurisdiction of the 
But tf Kmg’s-tooch tumble to the ground — 
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the liberty and happiness of thousands will 
be restored, but the golden stream, which so 
long has flowed through that channel, will 
flow no more. 

The question still recurs, Is the imprison* 
ment or an honest debtor necessary and ex- 
pedient for the general advantage of the com* 
munity ? It may be answered, as it has here- 
tofore been asserted, that credit is essentially 
necessary in a commercial country; and it 
cannot be effectually supported by any other 
means than that of imprisonment for debt. 

The necessity of credit to the inhabitants of 
a country like England, possessing few staple 
commodities, on which to bottom a foreign 
commerce; but which notwithstanding 
from certain adventitious circumstances, a 
trading nation has been so sedulously asserted 
and maintained by several late popular writers, 
that to question their judgment would occa- 
sion a suspicion of the want of understanding 
in the inquirer, or be deemed an act of un- 
common temerity. — Prudence, and not the 
want of ability to maintain the converse of 
the proposition, will therefore guide me ill 
giving it the go-by for the present ; with only 
one or two observations. — Probably the ne- 
cessity of an extensive credit, would not have 
yet become the fashionable position, had not 
the government of England, ever since the 
coming in of William of Grange, always found 
it convenient and extremely advantageous to 
the members of each administration, to anti- 
cipate the national revenues ; they thereby, 
having an opportunity of providing money to 
disburse among their friends ana relatives, 
under the shape of army, navy, and lottery 
contractors, military and naval officers, place- 
men on the civil list, pensioners, bcc . — By 
this scheme of credit the enormous anticipa- 
tions had very little sensible effect upon the 
property of the inhabitants at the moment.— 
Haa not your ancestors been deceived by this 
wretched scheme of anticipations, and the 
false appearances held out to them from time 
to time, by ministerial adventurers, they never 
would contentedly have borne the burthens. 
— Had all the money, wantonly lavished, in 
supporting fanciful balances of power in Eu- 
rope, Asia, Africa, and America, been taken 
out of their pockets by the prompt payment 
of each wanton demand, you would not now 
be saddled with a debt of two hundred and 
fifty millions of pounds sterling ; in order to 
keep down the interest of which, and to com- 
pensate the industry of officers who receive 
and enjoy the public contributions, you are 
obliged to pay annually about twenty-three 
millions of money, or about the average 
price of eighty days labour for every man in 
the nation. — Had your ancestors contem- 
plated the sufferings devolved upon their 
wretched posterity, they would not nave given 
rite to the assumed position of ah almost in- 
credible necessity of credit ! Let any candid 
person inquire into tbe effects of public credit 
in this nation, and they will find abundant 
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reason to curse the cause. — To it is owing the 
national debt and taxes before-mentioned, 
which have in their natural consequences 
thrown such a weight of power into tne exe- 
cutive scale of government, as cannot be 
thought was intended by your patriot an- 
cestors, who gloriously struggled for the abo- 
lition of the then formidable part of the pre- 
rogative ; but who, by an unaccountable want 
of foresight, established this system in their 
stead. 

Here Mr. Lloyd was stopped by the Judge ; 
who asked, how the arguments be was urging 
were intended to apply to the case in hand ? 
Mr. Lloyd answered, that he contended against 
the legality of imprisonment for debt; that 
the necessity of credit, public as well as pri- 
vate, was considered requisite for the ad- 
vantage of the community ; that if he could 
show from experience, that credit was rather 
injurious than beneficial to the nation, it 
would not follow that imprisonment for debt 
ought to be allowed, in order to support a 
scheme which did not render a benefit to the 
public equal to its disadvantages — and if he 
could satisfy the jury on the illegality, they 
could not criminate him for an attempt to 
escape. 

Tne Judge told him he might proceed.-^ 
He then repeated the paragraph to that part 
where he was interrupted; saying, the jury 
ought to notice that he was not stopped until 
he came to apply his remarks to the executive 
power of the state. — He now continued his 
argument. 

The entire collection and management of 
so vast a revenue, being placed in the hands 
of the executive officer, the monarch ! have 
given rise to such a multitude of new officers, 
created by and removable at his pleasure, that 
they have extended his influence to every 
corner of the nation. 

To this astonishing necessity of credit, is 
owing the increased prices of every necessary 
of life, by which the day-labourer is deprived 
of two out of his three daily meals of flesh 
provision, or is obliged to substitute broth for 
peef, and potatoes for wheaten bread. To it 
is owing the increase of a paper medium, and 
the decrease of specie ! — To it is owing the 
circumstance of charging the active and in- 
dustrious man, who pays his share of the 
truces, to maintain the idle and indolent cre- 
ditor, who receives them 1 — To it is owing, 
the numerous swarm of custom-house officers, 
excisemen, distributors of stamps, receivers, 
managers, commissioners, secretaries, clerks, 
and various inspectors of taxes.*— Should I be- 
come more particular still, the tedious tale 
might disgust you. 

Here one of the jurors said, It very well 
might. To which Mr. Lloyd replied, He did 
not doubt it. 

The judge told him, he must not ill-treat 
the gentlemen who wpre to decide upon his 
case*~-Mr. Lloyd answered the judge, that he 
apprehended his observation to the jury was 


not heard by the bench, or they would Dot 
suspect him of entertaining an inclination to 
ill-treat the jury : he would repeat the words; 
which he did. — When the juage told him to 
proceed : he then went on, sayiug, From this 
view of the subject I trust you do not discover 
the necessity of adding the additional wrong 
of imprisonment for aebt, in order to give & 
greater facility to credit. 

But, gentlemen, an excessive facility of 
credit is a vicious facility : when considered 
in its application to the private walks of life, 
it does not benefit individuals even in trade, 
any more than as I have shown you public 
credit has benefitted the nation; yet this 
vicious facility of credit, which we ought to 
deprecate, is rather encouraged than restrained 
by the practice of imprisonment for debt— 
It is a maxim among merchants and political 
(economists, that trade is best regulated, when 
left to regulate itself. It is in its nature like 
the element of water, it perpetually seeks its 
own level ; the equilibrium which its natural 
vibrations tend to preserve, is destroyed by 
the force of legislative regulations ;— the fac- 
titious aids given by law to facilitate credit, 
has ruined thousands, without benefiting 
scarcely a solitary deserving individual, beyond 
the vortex of the courts of judicature. Here 
is the great gulf into which millions of money 
are annually whirled, to Serve as prey to the 
greedy ana voracious monsters which infest 
these deeps : like Svlla and Charibdis, they 
ruthless feast on the unfortunate voyaeer 
sailing on the ocean of life, who happens hy 
the storms of adversity to be driven within 
the reach of their rapacious and allrdevouring 
jaws. 

The cupidity of avarice irresistibly propcli 
men on to seek its gratification by eveiy 
avenue which ingenuity can lay open to their 
access • the avarice of commercial states is of 
an active quality; all the mischiefs which 
this vice creates are positive and direct mis* 
chiefs ; it is an incurable disease of the mind! 
consisting in a disposition to engross the 
goods of life, to the exclusion of our neigh- 
bour ; it is an industry at once morbid and 
excessive ; nor is the respected name of in- 
dustry a sufficient veil to disguise it from 
popular odium. Permit me briefly to expose 
its hideous portrait. — You have tne opportu- 
nity of vising it in the person of yon trader, 
who with one hand practises all the arts oi 
monopoly, to prevent the circulation of the 
blessings of real, substantial, and productive 
industry ; while with the other he spreads far 
and wide the goods he has engrossed, and 
with a view of inordinate gain he holds out 
to the adventurer, in an inferior order oi 
trade, all the temptations of extraordinary 
credit and confidence. The needy adventurer, 
in his turn, with a blind and fatal activity 
parts with his goods for the mere name oi 
every moneyless prodigal ; and the prodigal, 
allured by the same facility of credit, is 
eouraged to take a share in the common 
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tifischief* by contracting debts which he never 
tto discharge. Thus, gentlemen, yon behold 
the rapacious spirit of me trader, acting under 
the impulse I described; and you will not 
wonder, if he frequently brings that ruin upon 
himself which he is certain to bring upon the 
others of this lamentable groupe. — You have 
not once seen, in the whole of this circle, an 
inquiry’ into the substatlce or property of the 
person contracting the debt; and why this 
accessary precaution has not taken place, t 
will toext endeavour to unfold. 

The astonishing number of merchants and 
traders which this country exhibits in every 
direction, strikes most forcibly upon the senses 
of the beholder ; where the candidates are so 
numerous, every strong art must be tried to 
court, engage, and win the customer : minute 
inquiry into the circumstances of the pur- 
chaser dare not be made, lest, perchance, he 
leaves the trader in disgust; and, as the 
trader’s existence depends upon his sales, he 
is inclined to prefer the risk of loss, to the 
moral certainty of losing a present livelihood : 
add to this, the forced and fictitious trade, 
rising out of an inordinate spirit of Speculation 
(which is one of the greatest political evils in 
this as well as some other commercial coun- 
tries) and you discover enough to prove, to a 
moral certainty, that necessary precautions, 
on the part of tjhe creditor, are omitted from 
a vicious principle. 

The selfish and vicious propensity of mo- 
nopoly and mercantile avarice, is a great and 
growing evil, which it may be difficult to re- 
strain ; but certainly its exertion ought not to 
be aided by the laws. An endeavour has 
frequently been made, by legislative bodies, 
to encourage the use and prevent the abtise 
of credit; the latter always proceeds, as I 
have already shown, as much from him who 
gives, as from him who receives it. The ob- 
ject of both parties, if traders, is to extend 
beyond all bounds their several lines of trade ; 
but, in as much as traders deal with persons 
who are not in trade, in this case it must 
often be the object only of him who gives the 
credit Yet it seems hitherto to have been 
understood, that the practice of law, in re- 
straining that excess in the operation of 
credit, by deterring from its abuse, takes no- 
tice only of him who receives it, while it ought 
equally to affect him who gives the credit. 

The imprisonment for debt may be thought 
to discourage a person from taking credit ; 
but it certainly encourages him who has to 
give it; and so great is the encouragement, 
tint it induces tne creditor to forego an exa- 
mination into the circumstances of the debtor : 
he rests satisfied, under the impression that 
the person will contrive to pay the debt con- 
tracted, rather than go to gaol. Nor does the 
onfitor’s expectation end here ; if, in conse- 
fmace of his power over the person of his 
debtor, the man is dragged to prison, his 
ftittKb and relatives aire, from motives of be- 
expected to relieve him bg the 
VOL.XXIL 
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payment of the demand. To use the em- 

{ ihatical expression of a venerable judge who 
ately sat in this place — “ The creditor ex- 
pects to torture the compassion of friends, and 
by that means extort payment from those 
who are not bound for tne debt.” 

But the learned lawyer, or some ohe of 
these gentlemen who surround me, will per- 
haps represent the agreement between the 
debtor and creditor as a just contract. They 
each know their fate under a municipal regu- 
lation : the creditor trusts to the consequence, 
which the debtor agrees to submit to, if he 
fails in the fulfilment of his engagement. 

This, gentlemen, is reasoning in a vicious 
circle, and your practice derives no aid firoht 
the argument. 

By one of those honourable restraints 
which civil liberty puts upon our actions, no 
possible mode of bargain, transaction, or cove- 
nant, nor even herenitaryship, can place two 
individuals in the relation to each other of 
master and slave, for every citizen owns a 
character which may be forfeited by crimt; 
but cannot bo surrendered by contract. 

It is said to be the constitutional boast of 
Englishmen, that the public good is an estatO 
in common, of the free possession and enjoy- 
ment of which no law can deprive the hum- 
blest individual, who is not convicted of a 
crime. The public good is no such estate to 
the imprisoned debtor ; it is lost to him who 
is incapable of enjoying it ; and the true es- 
sence of slavery consists in personal depen- 
dence, and the want of those civil rights 
which others enjoy— the true picture of an 
imprisoned debtor. I ask you, gentlemen, 
would it be a lawful contract, for a man to 
stipulate with his neighbour, that on a cer- 
tain event he should deprive him of the use 
of his limbs; or if he failed to pay a sum of 
money, his person should be locked up in 
idleness, ana his existence rendered insigni- 
ficant, if not inimical to the public good ? 

Neither the principle of justi(*e or policy, 
nor any regular principle whatever that I can 
discover, snows the effect of civil imprison- 
ment to be salutary or conducive to the ge- 
neral good. If the reverse has been made to 
appear, as I trust it has, the practicfe ought 
not to be suffered to continue another hour, 
whatever may be its principle. 

Under these considerations, I leave it to 
you to judge, whether the necessity of credit 
ought to be deemed a sufficient plea to war- 
rant imprisonment for debt; and yet to this 
maxim, of the necessity of credit, is owing 
the increased severity of the practice of the 
courts of judicature relating to debtors. 

Taking it however for granted, that credit 
is expedient for the advantage of the public, 
it does not follow, either in the theory or the. 
practice of good policy, that it is therefore 
necessary to imprison the body of the debtor.- 
In theory — Because in the productive in- 
dustry of the inhabitants consists the wealtii 
of the nation ; the imprisonment of an indus* 
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trious individual is not only a diminution of 
the cause of wealth from the cessation of his 
industry, but it is likewise a reduction of the 
mass of national property, inasmuch as the 
product of the labour of the remaining part of 
the community is obliged to supply the per- 
son m confinement with necessary provision 
and clothing, and to pay for the useless la- 
bour, employed in erecting expensive prisons, 
&c. 

In practice — Because civil process, such as 
is now carried on in courts of judicature, be- 
side the unnecessary consumption of time it 
occasions among suitors, witnesses, &c. and 
the unearned support it renders to the leeches 
of the law, it does not procure any advantage 
to the public, by an addition to the capital of 
the honest and industrious man, who endea- 
vours to recover, and succeeds in obtaining 
his debt from the indolent debtor ; for the 
a SS re g ate of all the money recovered by legal 
process does not amount to the Him expended 
m the prosecution of the several suits an- 
nually decided in the nation, which money so 
expended tends only to promote a vicious in- 
dustry this fact is worthy of particular con- 
sideration. 

Again — Because it is not intended by what 
is now administered as law, that the circum- 
stance of imprisonment shall discharge the 
debt. No, Englishmen, that is not the in- 
tention of the Court! the confinement of a 
debtor (a confinement for life) is considered 
as the punishment (not a public one for a 
crime, but a private one to gratify an indivi- 
dual) wisely and humanely apportioned to 
the offence of not having money in your 
pocket to pay a debt on the sudden. The 
law justly considers confinement as the whole 
of the debtor’s punishment, and of the satis- 
faction made to the creditor ! Oh shameful 
prostitution of terms! What, gentlemen, is 
ecen in these considerations of policy, to point 
out the necessity of imprisoning the body of 
a debtor, in order to support an expedient de- 
gree of credit? I trust nothing but what is 
allocking to philanthropy. O ye lovers of 
mankind, emancipate your brethren by a 
change of system. 

In considering the subject of imprisonment 
for debt in the abstract, we shall find there is 
injustice in it, on more accounts than one. 
The only satisfaction a creditor ought to 
seek, or is warranted to receive, is a real 
pecuniary satisfaction ; the law renders him 
injustice in proposing an illusory and fictitious 
one. Nay, the old Homan law, which gave 
the creditor a property in his debtor, was 
more advantageous to both parties, than is 
the law which intombs a man for life; the 
creditor and the nation received a benefit from 
the labour of tvi debtor when he worked for 
his master, but neither are advantaged by 
keeping a man in gaol 

I } is an universal principle in trade, that 
thte trader ought to lay on the commodities 
lie vends an advance sufficient to cover the 


rent of his shop or warehouse, domestic and 
incidental expenses, together with the interest 
of his money and cremt employed by way of 
capital, with an allowance for waste, damage, 
&c. to all which is to be added a premium, 
to secure him against the probable chance of 
bad debts, usually calculated from two and a 
half to five per cent. A trader thus secured 
(as all ought to be) can have no right in equity 
to this part of the profit, which belongs to 
him only in consequence of the moral cer- 
tainty that some ot his customers will make 
deficit to that amount ; hence the aggregate 
customers pay for the well-calculated delin- 
quents. — Is there a man in business who 
would refuse to abate this two and a half, or 
five per cent, as the case- may be, to those 
who purchase for cash, provided his sales 
were for cash only ? If not, and yet he re- 
ceives of the paying customer the two and a 
half, or five per cent., and likewise the bad 
debts he calculated upon contracting, I ask, 
whether he does not extort two and a half, or 
five per cent, beyond the fair and honest pro- 
fit which merchants allow themselves? Or 
whether he does not employ a bad law to 
punish improperly the poor debtor, by perpe- 
tual imprisonment ? — Not to extend this ar- 
gument farther for the present, 

Let us now proceed to examine, whether 
imprisonment for debt is not a crime against 
Magna Charta, the Bill of Rights, and other 
subsequent statutes, extorted by the people at 
various times, from those who pretended to 
govern the nation by the right ot conquest, or 
right divine, such as king John, the Henries, 
the Charleses, and others who have disgraced 
the throne. 

The language of Magna Charta is, u that 
no freeman shall be taken or imprisoned but 
by the lawful judgment of his equals, or by 
the law of the land” Here permit me to ask, 
has any gentleman present seen the original 
Magna" Charta deposited in the Cottonian 
library at Oxford ? The intention of this ques- 
tion leads to another, W hetber they remember 
it to run, “ Nullus liber homo capiatur vel 
imprisonetur nisi per legale judicium parium 
suorum, vel per legem terr*e or whether it 
does not say, “ per legale judicium parium 
suorum, et per legem terra.” The reasons I 
make these inquiries are, that I remember to 
have frequently seen in Philadelphia, in the 
archives of the state, a copy certified by the 
keeper and other officers of the Cottonian 
Library, illumined and ornamented as the 
original, sent to that country bv William 
Penn, when he was proprietor of the then 
province of Pensylvama, in which the words 
were “ et per legem terra.” 

Mr. Lloyd had waited some time for an an- 
swer, >vhen the judge told him to proceed. — 
Then, said he, I am to take it for granted 
that the word is stated right; it is * or* and 
not 4 and/ as conjectured. 

Well, gentlemen, we have seen that no law 
of the land is valid, which takes away or im- 
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pairs* natural right, farther than 19 neces- 
sary for the general advantage of the public ; 
consequently, as there appears to be no pub- 
lic advantage arising from confining a debtor 
in prison, all regulations inimical to his per- 
sonal liberty are without the meaning of 
Magna Charta. In order to corroborate this 
opinion, let me quote a few words from 1st 
Biackstone, 54. “ Those rights which God 
and nature have established, and are there- 
fore called natural rights, such as are life and 
liberty, need not the aid of human laws, to be 
more effectually invested in every man than 
they are; neither do they receive any addi- 
tional strength, when declared by the muni- 
cipal laws to be inviolable. On the contrary* 
no human legislature has power to abridge or 
destroy them, unless the owner shall himself 
commit some act that amounts to a forfeiture.” 
The right being derived from God and nature, 
no act but against the divine law or law of 
nature ought to be deemed an act amounting 
to a forfeiture of a natural right ; the law of 
nature is here out of the question ; and the 
divine law, under the Christian dispensation, 
commands us to forgive our debtors, if we 
expect to be forgiven. 

The statutes of the 5th Edward 3, chap. 9 ; 
the 95th Edward 3, chap. 4 ; and 28th Ed- 
ward 3, chap. 3, expressly direct, “ that no 
man shall be taken or imprisoned, unless it 
be by legal indictment, or the process of com- 
mon law.” It is unnecessary to remark, that 
process by indictment is never used in actions 
of debt between individuals. Let us then 
proceed to view how imprisonment for debt 
is attempted to be justified in the face of 
these statutes, under the common law. This 
legerdemain of the civilians is coloured to the 
world by the hocus nocus and incoraprehen- 
sible jargon of legal fictions ; and so well are 
some men, who live by these practices,, con- 
vinced of their propriety, that tney hold it as a 
maxim of the law, that in fictionc juris consist it 
cquitas ; in plain English, that a legal lie 
agrees with truth. If this be true, all I can 
say is, that it is more than falls to the lot of 
any other species of falsehood which I ever 
beard of; but there is no general rule without 
an exception, and here is an additional veri- 
bcatfon of it. 

That law against personal liberty ought to 
be strictly construed, and not left floating on 
the wings of airy fiction, is proved by the an- 
cient practice of the courts, is what I shall 
just point out, and then proceed. Under the 
statute of Marlebridge, introduced in favour of 
the barons, whereby their bailiffs might be 
attached by their bodies, if they failed to ac- 
count to their lords, is seen the first attempt 
®ade in K.ngiand to authorize by law the im- 
prisonment of a man’s body for a civil injury, 
unaccompanied by force ; but it forbade the 
bailiff’s arrest, unless two circumstances con- 
ned, namely, . he must not only have first 
absconded, but also must not possess a free- 
hold estate of even the most trifling value. 
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The construction of this law induced such a" 
degree of caution in applying the remedy, as 
to render it nugatory or inadequate. 

In the reign of Edward 1, a law, introduced 
for the protection of merchants, seized abso- 
lutely upon the person of a debtor; such laws 
and such practices were unknown to your 
Saxon ancestors, they were first introduced 
by the Norman race, but frequently resisted 
by the people or barons. The Magna Charta* 
obtained sword in hand (see the effects of 
stretching power) ! was a declaration that the 
people were never thereafter to be imprisoned 
for injuries committed without force; it was 
confirmed by his son Henry. — The statute 
called Confirmatio Cartarum, whereby the 
Great Charter is allowed to be the common 
law, and all judgments contrary to it are de- 
clared void after. Notwithstanding these fre- 
quent repetitions of the people’s right to be 
free from arrest, it nevertheless was so con- 
trived by the government, that those against 
whom they entertained any grudge, were al- 
ways imprisoned; and the exertion of the 
people to oppose such practice is shown by 
there being no less than 32 subsequent and 
corroborative statutes passed from the time 
of Edward 1, to Henry 4. This is sufficient 
to evince the disposition of the monarch on 
the one hand to tyrannize, and of the deter- 
mination of the men of those days to enjoy 
their natural liberty, in every case where it 
might be enjoyed without injury to the com- 
munity. 

Nor dare the courts of judicature, by their 
countenance and connivance, have contrived 
to bring about what had been so often frus- 
trated, when attempted to be effected by the 
executive of the state, had not the people 
been gradually accustomed to the practice. 
The idea had lost its novelty, in consequence 
of the statute of Merchants and Marlebridge ; 
the practice in those special cases bad worn 
off in some degree the horror which had here- 
tofore generally seized the human mind, on 
hearing or seeing of men confined for debt. 
Thus it is with every tyrannic regulation; it 
gets footing in a small degree under the co- 
lour of necessity, or of promoting some po- 
pular interest; it is afterwards extended to 
others, and proceeds without observation, till 
at length it grows insensibly into a common 
course of execution. Gentlemen, therfe have 
been judges who found less enjoyment in 
their proper jurisdiction, than in the constant 
exercise of judicial power, however trivial the 
subject: — the active spirit of industry has 
been busy even on the bench, and its sub- 
stantial gains have borne down the dignity of 
magistracy; but had the age of reason then 
arrived, a judge would have been stricken 
with its harpoon, and, like the greedy rind 
voracious shark, the more he strove to extri- 
cate himself from the embarrassment which 
its point occasioned, the deeper it would have, 
penetrated him. The Court will take in good 
part the observation I have just let Jail, xvheu 
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they recollect the language of judge Coke, 
who, after commenting on the destruction of 
the Jews in England, t>y the statute De Ju- 
daismo, adds, that another kind of Jews were 
also punished, viz. the judges of the KingV 
benen and Common Pleas, the barons of the 
Exchequer, and the judges itinerant. Con- 
trast, gentlemen, this with the present time, 
and enjoy the relish ! At the moment I am 
speaking of, the courts were busily employed 
in superseding the legislature, by fictitious 
contrivances, which operated as new laws; 
indeed, all their proceedings were expressive, 
in those days, of what waa their object. It 
was, however, neither the protection of per- 
sonal liberty, the security of property, the 
suppression of groundless litigation, nor thw 

E eace of the public ; — the object appears to 
aye been their private emolument; to aid 
which was extended imprisonment without 
law, a thing clearly, and which tills Court 
must acknowledge to be completely unjusti- 
fiable. In the reign of Henry 7, these prac- 
tices, it is said by some, though without foun- 
dation, met indirectly with the approbation of 
the legislature, who attempted to make it 
legal to extend the imprisonment of defen- 
dants upon mere civil actions: but supposing 
it to be true, what was the time? The spirit 
of avarice was then seated on the throne of 
England, and the rights of personal freedom, 
the independence orintegrity, the efforts of in- 
dustry, even the sacred claims of misfortune, 
were relentlessly immolated at her shrine. 

I have one more remark to make before I 
truit this subject. The reign of Henry 7, was 
the petty tyranny of an extortioner, not the 
sovereignty of a monarch; and the people 
were taught, by the ba9e ministry of Empson 
and Dudley • (who were, if I forget not, both 
afterwards hanged) and the frigid maxims of 
their master, — and it was then first under- 
stood, that a failure in the punctual payment 
of money was a wrong which no distinctions 
or circumstances could extenuate. Was the 
unforturiate debtor put to death, it would not 
pain him so much as the mercy of those laws 
which consign him to slavery : but 1 mistake; 
— the word 1 slavery !’ which disgraces your 
v West India laws, is not suffered in this boasts 
ed land of freedom. The poor wretch of a 
debtor is described in milder terms: he is 
committed to prison, and placed under the 
power of his creditor, because he is unable to 
pay hitn the debt which he owes him. He is 
not deprived of life or limb, but disabled from 
enjoying the use of them. Is this not slavery ? 
No, says the civilian: — but how miserably 
are we led astray from the true nature of 
things by a sound I 

Let us now, gentlemen, proceed to draw up 
the curtain, and exhibit to the world the art 
of judiciary conjuration, as performed in this 
nation for some years past, with such effect 
jyj to wring the hearts of even those who 
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have thought themselves uninterested sms* 
tators. “ No man (says the statute) shall fa* 
taken ov .imprisoned, unless it be by indict 
meat, or the process of the common law.* 
The process of the common law in case of in- 
jury done to another without force, ended on 
having gradually stripped the debtor, by re- 
peated distresses, of all his substance ; and if 
ne had no substance, the common law held 
him incapable of making satisfaction ; wd 
therefore looked upon all further process as 
nugatory.— And besides, event upon foufol 
principles, the person of a feudatory (a person 
not free) was- not liable to be attached for in- 
juries merely civil, lest thereby his lord should 
be deprived of his. personal services. The 
state nag surely as much interest in a foot- 
man, as ever the lord had in his vassal.— 
That the ford was not liable to be imprisoned 
is proved by the continuance of his. privilege 
from arrest, which exists at the present hour. 
But this old pommon law. is changed, or, to 
use a word more in repute, the law is refbno- 
ed, and accommodated to suit the “ swinish 
multitude.” T^is beastly herd having thrown 
off their necks the yoke of feudal vassalage, 
and become emancipated men, are now fitted 
to wear the fetters intended for felons, which 
fasten for ever round every limb of the un- 
fortunate debtor. The feudal system, which 
considered men as slaves, permitted them tub* 
molested, for injuries merely civil, to range 
the verdant field, and breathe the salutary 
gale ; while the reformed system of govern- 
ment acknowledges men to be free, and yet 
orders them, for injuries merely civil, to be 
punished by close confinement, in a lonely 
dungeon, where is sucked in with every breath 
a deleterious effluvia and tainted air.— And 
how is the law reformed? Knowing that man 
ought not to be abridged of his personal li- 
berty, unless for some great and atrocious 
crime, the practice npw is, tp suppose and 
assert that the debtor is prosecuted for break- 
ing the plaintiff’s close by force of arms; 
these are the words of the original and capias: 
now breaking of a man’s close by force of 
arms was justly deemed, by the old common 
law, a great and atrocious crime, and as such 
warranted the forfeiture of personal liberty. — 
Kut can this glaring falsehood, this legal 
fiction, this imaginary armed robbes, this 
giant-slaying man of straw, be allowed to 
crimiuate a quiet, peaceable, unfortunate man? 
—and yet, strange as it may seem, ih isfor 
this supposed open and daring assault, aided 
with instruments of destruction, that tens of 
thousands of mefi and women are deprived of 
personal liberty, and of the opportunity of 
exercising their industry; their children am 
prevented from receiving an education to 
form their minds to the cukivaiianof those 
virtues which used to formthe. chmycter o» 
Britons. 

By the means I have just described, life 
debtor is arrested for & crime he omemfR 
contemplated; and. brought to prison; be it 
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ii^red afterward, by the connivance of the 
court, to be prosecuted for any less ferceable 
injury, and is to be detained tor life, without 
ever having perhaps committed a great and 
itvocious crime of any nature whatsoever.— 
Nor does the misfortune end here — being 
•see in confinement, the gaoler diminishes 
the prisoner’s liberty, from the yard to the 
house, from the house to a cell, according to 
his discretion ; he excludes the poor wretch 
from society, and deprives him of every ne- 
eesmry of life ; in fine, all the horrors of the 
Bastale are incidental to a man’s situation who 
is confined for debt. — I shall add no more on 
the subject of this farago of deceit, impos- 
ture, and legal iniquity, which one might sup* 
pose nothing but unblushing confidence, ab- 
solute power, and adamantine hearts, occu- 
pying the seats of justice, could enforce — 
Ob ! that the spirit of Alfred, who ordered at 
one time twelve judges to be executed, for 
countenancing iUegai proceedings, would 
again visit all corrupt judiciaries, and purge 
from them those who are a disgrace to that 
KSMfilable situation ! 

Byfc'the petition of right, the 3d Charles 1, 
it is declared, “ That no freeman shall be im- 
prisoned or detained without cause shown, to 
which he may answer according to law.” 
The cause sho wn, ought to be a real and suf- 
ficient cause ; not a faction of law, but a real 
dune; nay, even a shameless magistracy 
have in one case owned this truth. When 
summons, which is a warning to appear in 
court for injuries not against tne peace, were 
disobeyed, and the sheriff had found the de- 
fendant upon any of the writs of capias , 
latitat, See. he was obliged to take him into 
custocfy. For, not having obeyed the original 
summons, he had sliown a contempt of the 
court, hod ought no longer to be trusted at 
large : for all contempts of legal proceedings 
me deemed great and atrocious crimes. — But 
the change of the English jurisprudence, by 
httiug the summons fall into disuse, and in- 
troducing the capias as the first process, which 
commands the sheriff: (as before observed) 
to take into custody the defendant, fer ne- 
glecting to obey a summons never issued, 
was judged to he too hard, as it ordered the 
sheriff to imprison a man for a contempt 
ohich was only supposed, another fiction of 
the law. ; but this faction is said in some mea- 
sure to be corrected by the interference of 
the legislature. 

1 fear that if I continue the narrative of all 
tbe legal fictions, my readers will suppose 
themselves transported to the fabulous age, 
and wonder aa much at the fictitious speeches 

the law, aa they have done, in their child- 
hopd;at the fictitious speeches of birds and; 
batata, to be found in iEsop and other writers 
tffebies. 

if any thing could draw down contempt 
tribunals of justice, it must be a 
m a rb a r y of common sense liiu whafel have 
endeavoured to point out. 
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Before I quit this subject, I shall quote a 
few sentiments from Mr. Burgess of Lincoln’s* 
Inn, whose treatise on the law of insolvency 
fell into my hands by accident the day before 
yesterday. — Indeed, I wish that I hacf had an 
opportunity of preparing myself for this trial, 
by an arrangement which would have ad- 
mitted me the more copious use of this ex- 
cellent author. He rightly maintains, “ that 
if any person, or any court of justice, usurps 
a jurisdiction, and by colour thereof arre 9 te 
or imprisons a man, or, under pretence of any 
usurped authority, oppresses any man, con- 
trary to Magna Charta, the illegality of the 
act will call for exemplary puuishment.” Hu 
then gees on to state tbe several steps which 
the courts of Marshalsea, of Exchequer, of 
Common Pleas, and of King’s-bench, took to 
effect their usurpation over the persona of 
debtors ; in whicn he notes the various arts, 
devices, frauds, awl fictions they severally 
used ; the recital of which not only corrobo- 
rates every thing I have stated, but more 
clearly demonstrates than I have been able 
to do, my general principle, that imprison- 
ment fer debt is contrary to the rights- of 
men, and particularly of Englishmen, who 
are supposed to have their natural rights 
better secured to them by certain declara- 
tions, than the people of other nations have 
yet been able to attain. — On this point he 
holds this energetic language : “ But the law 
which is founded in nature, which springs 
from the primary and indefeasible rights of 
| mankind, should be more respected. Men 
are not to be hanged, that jurymen may dine ; 
nor are free English citizens wantonly to bp 
imprisoned ; the constitution of the county is 
not to be undermined, that the court of 
King’s-bench may fatten on the spoil.” , 

On a legal fiction, to introduce a defendant 
to the notice of the court* he says : 

“ Thus we see the constitutional law was 
overturned, and an illegal jurisdiction was 
established, by a decision of tbe very court 
which was to derive an advantage from the 
abuse. This determination, built on an uiv- 
true suggestion, has never been contradicted 
by its subsequent practice, unfounded as it is 
in reason, opposite- as it is to the known rule 
of law. That rule, which springs from a 
source, higher and more sacred than the 
dictum of any judge, is well knowir; it was 
even the acknowledged guide of the courts, 
in all matters which related to others, ana 
which did not interfere with their own inW 
mediate interest. So early as the year 1356* 
Robert de Thorpe, the chief-justice, in die 
most public ana solemn manner declared^ 

< that inconveniencies must perpetually arise^ 
‘ if a man’s own deceit shall be allowed to* 
‘ aid him ; for it is a principle of 'tyw, that 
i fraus et dblus nemini patrocimtus ; no one* 

4 therefore, shall be allowed to take advantage 
‘ of hi 9 own fraud.’' But what was good law 
for the public, was not considered as such 
-bea itinterfeie&witft & uwrpatkm of juris- 
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diction. The court took upon itself the de- 
termination of its own cause : it was at the 
same time judge and party. The law was 
sacrificed to interest. The good old maxim j 
of Boni Judicis est ampliare Justitiam , vene- i 
rated by the founders of the constitution, was 
.exchanged for a new doctrine. Boni Judicis 
est ampliare Jurisdictionem , became the favo- 
rite motto of the bench. How well the spirit 
of this rule has been preserved by succeeding 
hidges, the daily experience of mankid wifi 
best prove." 

My author proceeds to show the measures 
which were occasionally taken by the legis- 
lature, to curb the propensity of the courts to 
endanger, by their practices, the rights of 
man. Observing that the benevolence of the 
legislature was productive of but little advan- 
tage, for the operation of the laws were ren- 
dered abortive by the politic manoeuvres of 
the courts; and adds, the court of King’s- 
bench proceeded in its course, and exulted in 
the prolongation of its hour of insolence. 
All civil causes were violently drawn before 
it; the greatest encouragement was given 
both to suitors and attornies, by a connivance 
in abuses the most shameful and disgraceful 
to our national character. These enormities 
were attempted to be restrained by the legis- 
lature ; but they will continue to be a reproach 
to the court of King’s-bench, and a disgrace j 
to its judges, so long as the records ot this ! 
Jtingd om shall remain, so long as Englishmen j 
shall execrate the destroyers of their primary 
rights. — Let us no longer be insulted with an 
assumption of power, which, however a con- 
tinued usage may have made it familiar to 
the multitude, caunot obtain respect from the i 
accurate and impartial observer. I 

Having concluded a long and interesting » 
chapter on the subject of the abuses of the t 


behold, judiciary power holds ont to the in- 
jured and imprisoned debtor a mean of de- 
stroying this legal magic : the talisman is no 
other than the far-famed Habeas Corpus Act, 
which may, only in those times when admi- 
nistration procures its suspension, be put in 
motion by the application of the prima vita ; 
some six or eight guineas will obtain the im- 
mediate interposition of this enchanting wand, 
if its operation is not arrested for want of an 
alias and plurie s, and the imprisoned debtor 
will find himself presented in propria persona 
before the very tribunal of whose injustice he 
complains : he has then to submit to its con- 
sideration the legality of his imprisonment! 
the judges are to determine on their own ac- 
tions ! lor it is they who authorize and con- 
nive at the measure. Surely it is unnecessary 
to remark on this boasted charter, the great 
security Englishmen have for their personal 
liberty ! Whatever good it may render a per- 
son confined for supposed crimes, or on what 
a Court may call unwarrantable authority, as 
many no doubt have been, it can render no 
benefit to an unfortunate debtor, confined for 
the supposed hostile invasion of his neigh- 
bour’s close, by the connivance of the Court 
itself ! 

If the laws respecting debtors were admi- 
nistered according to ancient usage, those 
unfortunates would become happy. But it 
must be accompanied with the abatement of 
the nuisance, which every where intrudes 
upon your view — the fall of pettifogging at- 
tornics, and all their gang. But willlawyers 
of eminence so far forget Vesprit dc corps , as 
to aid such an endeavour ; it is to be feared 
their interests are too nearly connected with 
the base creatures of the profession, to permit 
them to join in the support of the cause of 
liberty. To them then the defendant declines 


courts of judicature, previous to the time of 
Charles 2nd, this author goes on : “We now 
enter upon the last stage of our historical de- 
duction, and proceed to lay before the public 
those recent provisions which the wisdom of j 
the legislature has deemed advisable, for the j 
purpose of ascertaining the opposite interests i 
of creditors and debtors. From the Restora- | 
tion to the present time, the general aspect I 
of things has received but little alteration, j 
No law nas been made to declare the legality j 
of imprisonment for debt, consequently that 

f ractice has received no additional sanction, 
f previous to that period it was illegal, and 
contradictory to the constitution ana to the 
common law, it still continues in the same 
redicament, and is equally liable to repre- 
ension.” 

But I am unwilling to detain gentlemen by 
a recapitulation of arguments, although they 
are expressed with animation, and carry along 
with them absolute conviction. I think I see 
impatience seated in the visages of some 
around me — I shall therefore proceed to other 
observations. 

Next then, gentlemen, you will please to 


to apply. Shall he apply to parliament ? That 
body has had the question too often before 
them, without deciding upon the contradic- 
tions which appear between the law and the 
ractice. To thdm then he does not apply ; 
ut he applies to a more numerous and to as 
well-informed a body of men. 

Lord Kenyon here told the defendant, that 
he was advancing to the edge of a precipice, 
of which it was his duty to inform him. The 
sentiment he was about to express might be 
; taken down, and turned against him, if the 
I language could be construed into an offence 
| against the law. 

j Tb which Mr. Lloyd replied. That he was 
very sure of the ground upon which he trod, 
and did not fear to proceed to what was 
thought the edge of a precipice. He knew 
that his words might be taken down, and 
perhaps, by some ingenious person, tortured 
into a crime. lie was willing to save any 
one the first part of this trouble, by furnish- 
ing him with a copy of the speech ; for he h?d 
reduced what he had to say on this head to 
writing, previous to his coming before the 
Court. 
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I apply, said he, to the great body of pa- 
triots who are every where to be found in the 
nation ; let them, for the sake of humanity 
and their common safety, unitedly and vigo- 
rously adopt every constitutional and legal 
method to root out the evil. Let them re- 
monstrate with the Commons, memorial the 
Lords, and petition the King; it is for them 
to obtain the redress of the wrong by an ap- 
peal to parliament and not for nre to endea- 
vour it. An individual of another nation has 
little to do here with the legislature of this ; 
if he sustain wrongs, he has only to complain 
to the usual tribunal, and if justice is refused 
him there, he has to seek it at the hands of 
those who are bound to procure it for him. 
Independent and gallant nations will never 
permit perfidy to take advantage of its own 
wrong. If tiie energies of the people shall 
obtain the restoration of their privilege of 
being free from imprisonment lor debt, it 
may be hoped, that the pour trader will no 
longer lie rotting in gaol, while the lordling 
is strutting about the purlieus of St. James’s, 
like the jay in the fable, in the borrowed, or 
rather, let me say, in the stolen plumage of 
others. 

If, however, the legislative authority of the 
state is blind to the nation’s interests; if 
courts of justice not only connive at, but vin- 
dicate tbe oppression I have complained of, 
cannot the voice of humanity and truth find 
its way to the bosom of the individual ? • 

As men, as Englishmen, as Christians, the 
voice of beneficence calls upon you ! Who is 
there who is fortunate? Who is happy? 
Who aboundeth in the good things of this 
world ? Hast thou no sensibility for the dis- 
tresses of thy fellow-creatures ? Canst thou 
enjoy at liberty the blessings of life, nor feel 
a pang tor the miseries to which thou hast 
condemned thy debtor? If thou knowest 
ttyem, thy heart will smite thee, for the day 
of retribution will surely come, when the 
God of mercy will require an account at thy 
hands. If thou knowest them not, turn to 
the prison-house. Behold the man whom 
thou hast torn from his weeping family ! Do 
not the tears of his frantic wife, do not the 
cries of his starving babes, harrow up thy 
soul ? Once they were happy, and kind ima- 
gination pictured to them scenes of future 
pleasure ! The father, while he laboured for 
their provision, hung with parental fondness 
over his smiling infants, or pressed to his 
bosom the dear an(l faithful partner of his 
life. His toil became a pleasure, it was for 
them he toiled, and the public welfare by his 
labour was advanced. See now where he 
lies. His sunken cheeks, his haggard eye 
proclaim the misery of his soul. Shut up 
tram liberty and day, confined with the refuse, 
the most abandoned of mankind, torn from 
all those he loved, and bankrupt in every 
view of life, he pines, he dies, the helpless 
rittiui of thine avarice. See where his wife 
and children wander, the outcasts of society. 
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The father’s fostering hand is snatched from 
them ; there is no one now' to guide their 
infant steps, to train their minds to virtue 
and religion. Their welfare in this world is 
blasted ; and who can tell what may b® their 
fate in the next ? Prostitution, infamy, dis- 
ease and death, conspire to terminate their 
course. The ruffian nand of assuming and 
presumptuous magistracy is upon them. 
Their father is guilty of poverty, and his auf 
brings tenfold vengeance on their heads. 

Want, worldly Want, that hungry meagre fiend. 

Is at their heels, and chases them in view. 

C/u they bear cold and hunger? Can those lidibs. 
Fram’d for the tender ollices of love. 

Endure the hitler gripes of smarting poverty ? , 

Think thou already liear’st their dying screams: 
Think that thou see’st their sad distracted mother 
Kneeling before thy feci, and begging pity. 

Think thou scc’st this — and then consult thy heart. 

Gentlemen of the Jury, I will not endea- 
vour to interest your passions, by presenting 
to your feeling minds the accurate state of 
vour prisons which I have visited ; but allow 
me the liberty of reeommendin" to your peru- 
sal the reports of the benevolent Thatched 
House Society, the report of a late Committee 
of the House of Commons— but above all, the 
works of your own philanthropic and immortal 
Howard , and let the silent tear expiate your 
participation in the crime of imprisonment 
for debt. 

Gentlemen of the Jury, although I do not 
know what your judgments may be at this 
moment on the arguments I have already 
laid before you, yet I venture to assert that 
the more particularly you examine them, the 
more will be your conviction of their pro- 
priety. Their novelty may startle you, but I 
conjure you not to be guided by your preju- 
dice. I know that the practice of imprison- 
ment for debt is so intimately interwoven and 
entangled with the laws of this country, that 
they may suffer by a deprivation of its adhe- 
sion ; but justice and humanity require your 
instant endeavours to effect the separation. 
If my arguments are not solid and substantial, 
they ought not (to use the phrase of a pre- 
siding judge) to weigh as a feather in your 
minds ; but if they are cogent and convincing 
they will not lose their force by falling even 
from my lips. But so well am I persuaded 
of their justness and energy, that I venture 
to throw the gauntlet to all here present, for 
any one to take up, and maintain the opposite 
side of the question. Let us restore the age 
of chivalry, and the God of Reason will give 
success to the arms with whieh I combat 
Gentlemen of the Jury, as I expect that 
some opposition will be made to the argu- 
ments I have already adduced to prove tne 
unconstitutionality of imprisonment for debt, 
either by the Attorney-general, whose duty 
I suspect it is to reply to me, or by the judge 
of the court in summing up the evidence, 
whose interest requires some exertion, I think 
it necessary to ada a few words on another 
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subject, connected with the present, in order 
that you may not be misled in determiningupen 
the legality of civil imprisonment. I apprehend 
it willbe asserted here, because I know it has 
been asserted elsewhere, that the practice of 
civil imprisonment is legalized by acts of par- 
liament and the practice of the courts of judi- 
cature. There may be acts of parliament 
Vhich 9eem to authorize such a procedure, 
but I have not yet discovered them, either 
express or implied; but if there were such 
acts, they are not to be considered as binding, 
if they are contrary to Magna Charta. 

Gentlemen may be astonished to hear this 
language ; but I conjecture that upon exami- 
nation, they will incline to agree with me. 

It is but a few years since this country 
rested from an expensive and bloody contest 
with her quondam colonies, which she had 
been engaged in, by a weak and injudicious 
administration, in order to support the supre- 
macy of the British parliament ; and the prin- 
ciple of that war was applauded by most of 
the addressers, in every quarter of the nation. 
—It is but to-day that like addresses are 
pouring in from all sides, applauding the Bri- 
tish constitution — from this versatility and 
contrariety of opinion there seems to arise a 
delicate dilemma — either the British parlia- 
ment are not omnipotent, as contended at the 
expense of one hundred and thirty millions of 
money, and the lives of one hundred thou- 
sand men ; or the boasted British constitution 
does not exist: if the power of parliament is 
supreme, it may infringe, abridge and destroy, 
every right which the people of England claim 
as constitutional. — Or if the constitutional 
rights, secured by Magna Charta, cannot be 
changed by act of parliament, then is not 
your parliament supreme, and every act which 
militates against those rights is null and void. 
—The Court may take its choice of these 
alternatives, either insist upon the supremacy 
of parliament, to destroy a constitutional right 
derived under Magna Charta, and thereby 
legalize imprisonment for debt— or admit the 
rights of the people, as recognized in that 
Great Charter, ana condemn the folly of par- 
liament as expressed in the reasons which 
jndneedthe dismemberment of the Empire, 
and the loss of territory in every quarter of 
the globe. — While this happy aiia glorious 
constitution of yours is a subject claiming the 
admiration of those who are paid for supports 
ing it, its non-exercise is to me, and all those 
confined by the arbitrary discretion of courts 
of justice and wardens of gaols, a most serious 
and unbearable oppression. 

I mean now to proceed into an examination 
of the present prosecution ; in which I shall 
offer some reasons for at least doubting the 
constitutionality Of making formal accusations 
by way of information. It will cot be suffi- 
cient that lawyers tell you on this head, as 
they will probably tell you on the last, that 
long practice has rendered that lawful now, 
which might have been held questionable a 


centhry ago; but, gentlemen* I solicit yon 
not to be led astray by hoary-headed error; 
let us leave these crooked and labyrintliic 
ways, and return to the straight path of Tecti* 
tude, leading to the only sure and permanent 
ground which human laws can rest upon: 
let us regain, rather let me 9ay, let us retain 
first principles, and examine the reason and 
propriety of things, abstractedly from the 
custom and usage of latter times : in which 
case you will certainly find the necessity of 
conducting the prosecution of offenders, by a 
previous finding of the fact by a uniform pro- 
cess, in order to preserve an equal distribu- 
tion of justice ; and you will find, that such 
was the good old policy of your Saxon an- 
cestors ; such was the common law of the 
nation, previous to the introduction of the 
abominable despotic court of Star Chamber; 
and you will find that such continues to be 
the common law (a law secured to you by 
charter) at the present moment. 

Among the early laws of Ethelred, it was 
declared that all offenders should be accused 
by grand juries; they were sworn M quod 
nolint ullum innocentem accusare, nec aJi- 
quem noxium celare,” they were not to ac- 
cuse the innocent, nor screen the guilty;— 
their duty toward every individual of the com- 
munity is here pointed out ; every person Ms 
within the one or the other class;— and there 
is left no person on whom an attorney-general 
may. seize ; there is no middle ground left un- 
occupied — the jurisdiction of the grand in- 
quest extends over all cases. 

Mr. Justice Blackstone has however given 
us a different account of this point of law; 
but he has reference to no authority ; he says, 
that the power of filing informations er qmcio 
is given to the crown by the law ; and then, 
instead of showing this, he proceeds to state, 
that the power was originally reserved in the 
great plan of the English constitution, wherein 
provision is wisely made for the due preser- 
vation of all its parts. 

As I know not to what great plan he al- 
ludes, for I know indeed of no plan of the 
English constitution, I have been unable to 
discover the ground on which he ‘pretends to 
bottom the practice of process by information; 
and therefore cannot clearly show his mis- 
take — bat added to this, the circumstance of 
my close confinement, debarred of every in- 
tercourse with mankind for twenty-two days, 
when I was ordered to be deprived of the use 
of pen, ink, and paper, and then being sent 
to Newgate and put into a room with six 
other persons for four weeks, and it cannot 
be wondered at, that I am not so folly pre- 
pared on this or any other point as I might 
otherwise have been. 

Every person has, no doubt, heard of tht 
famous court of Star Chamber, the prompt 
tool of a despotic monarch. To this court was 
given (by that to be sure very excellent ipfiw* 
whom I noticed once before, Hetfijr 7). the 
power of judging of (in prosecutions by mfa’ 
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mlkm) the law, the fact, and the punish- 
ment. This court, so agreeable to kings, 
continued in high vigor, through the reigns of 
the violent and lustml Henry 8. — the boyish 
Edward 6 — the detested Mary — the despotic 
and imperious Elizabeth — and the silly pedant 
James 1. It had daily increased its authority 
for more than a century, when Charles 1st, 
was compelled by his people to abolish it, who 
would no longer suffer either his or his minis- 
ters* oppression. The exertion of the prero- 
gative of the crown to the injury and oppres- 
sion of the subject, which by-the-hy extended 
no farther than to obtain annually of the peo- 
ple, for all the purposes of government, aiout 
one million of money, prerogatives which had 
long lain dormant, and now threatened to 
be carried into practice, aroused the sleeping 
lion. 

The people heard with astonishment doc- 
trines preached from the throne and the 
pulpit, subversive of liberty and all the na- 
tural rights of humanity. They examined 
iato those doctrines, and found them wickedly 
and fallaciously supported ; and common rea- 
son assured them, that if the prerogatives 
contended tor by the monarch were of human 
origin, no constitution could establish them 
beyond the power of revocation : no precedent 
could sanctify, mo length of time could con- 
firm them.— Tli e nation found they had abi- 
lity, as well as inclination, to resist the mo- 
narch’s unjust pretensions, and they suc- 
ceeded.— Charles, before his execution, gave 
up the loans and benevolences he had used 
to extort; conceded the right to exert martial 
law in time of peace ; put down oppressive 
courts ; renounced ship-money and other ex- 
actions; yet it has been seen that those con- 
cessions were not made with so good a grace 
as to conciliate the confidence of the people : 
he had either lost the reputation of sincerity, 
ot had never possessed it, which is as great 
an unhappiness as can befal a prince : and 
thus within a few years terminated monarchy 
and courts of Star Chamber. 

Upon the dissolution, says Blackstone, the 
old common law authority of the court of 
KingVbench, as the custos morum (keeper of 
the manners) of the nation, being found ne- 
cessary to reside somewhere, for the peace 
and good government of the kingdom, was 
in revived in practice ; and it is observa- 
that by the same act of parliament which 
abolished the court of Star Chamber, a con- 
viction by information is expressly reckoned 
upon as one of the legal modes of conviction 
of swh persons as should offend a third time 
against the provisions of that statute. 

It is true (adds he) Sir Matthew Hale, who 
presided in this court soon after the time of 
weh revival, is said to be no friend to this 
method of prosecution. — But he goes on to 
eoppoee, that Hale objected, on account of the 
•bwe of the authority, rather than that he 
•wbted the legality : — But I see no reason for 
Bbckstone*s supposition That Hale doubt- 
VOL. XXII. 
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ed, and that many others have doubted the 
legality of prosecutions by information is no- 
torious. — The dark and conclave manner ot 
such procedure is contrary to honest policy, 
and unworthy of freemen — it suits despots, 
and the greatest tyrants in England have al- 
ways used it most. — If any gentleman can 
show me the history of proceedings in cases, 
of the king against subjects, by way of in- 
formation, I will venture to predict tliat it 
unfolds to view tyrannies and oppressions 
which should harrow up man’s soul. 

Finding myself too much fatigued to con- 
tinue my arguments on the doctrine of infor- 
mations at tne present time, I am compelled, 
though unwillingly, to abaudon the subject 
in the incomplete state it is in. — I had also 
prepared myself to combat the construction 
which the attorney-general has been pleased 
to give to the paper pasted up in the prison, 
ana to demonstrate that it is no libel, to say 
that a house is to be let, which is every day 
letting at fifteen-pence per week for each 
room, and which is notoriously changing its 
tenants almost every day in the year. But 
this and much more I must defer to some 
other opportunity, if one should ever be fur- 
nished to me. 

Although I feel a regret in not being able 
to urge the whole of my arguments, yet as an 
advantage may result to others, it tends to 
lessen the regret I feel. — The presiding judge 
of this court is, X understand, called upon this 
day at an early hour to preside in the legis- 
lative body— it has been held that liberty is 
insecure where the legislative, executive, and 
judicial authorities are exercised by the same 
person, yet no one complains here of an in- 
congruity. The judge will he in time to bet 
his part as a legislator, as I shorten my argu- 
ments. 

I shall now conclude my defence by a par- 
ticular examination of the charges laid in the 
information, and of the evidence brought in 
support of them. 

Tne first charge is, that we conspired and 
agreed to escape, and to excite the other pri- 
soners to escape; that in pursuance thereof, 
and with intent to carry the same into effect, 
we caused to be stuck upon the chapel door, 
and thereby published, a paper, denominated 
by the attorney-general an infamous and se- 
ditious libel. 

The evidence falls short of proving any 
thing like a conspiracy or agreement to escape : 
the warden tells you he never heard that 
either us or any of the other prisoners con- 
templated an escape, nor does it even appear 
from the testimony of any, or all of the wit- 
nesses together, that Mr. Duffin and myself 
ever had an interview : for all that the jury 
can see to the cqntrary, we wre utter strangers 
to each other; it will not therefore be con- 
tended that the first part of the first charge 
has the least shadow of foundation. 

With respect to the publication of the paper, 
called a libel, on the chapel door, it is in proof 
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that Mr. Duffin was seen to stick it up there, 
but is there any thing said of my being pre- 
sent? Not one word — how then can the jury 
infer that we fixed up the pasquinade ? 

It is true that it appears from the evidence 
of Mr. Schoole, that three or fo\ir hours after 
the first bill was posted up, and even taken 
down, I was seen writing a certain large 
sheet of paper, which however the witness 
would not positively swear to be the same as 
this produced in court, for it was unfinished 
he says when he saw it. — It is true also, that 
the same witness heard me, in common with 
several others, read that, or some other paper 
nearly like that paper aloud, and thereby I 
presume it will be said that I published it. — 
But it is not true that all the questions put to 
him, respecting a club in the Fleet prison, by 
ingenious counsel were sufficient to extort an 
answer sufficient to prove a conspiracy or 
agreement between the defendants. 

Now taking it for granted, for arguments 
sake, that tne large paper (not positively 
sworn to by Schooled was written and pub- 
lished by me, yet tne jury cannot condemn 
me upon the charges before them. — The first 
charge/ must be relinquished with respect to 
me, because no evidence thereon appears 
against me. The second states — and here I 
must set the counsel who opened this cause 
right ; he said the second count dropped the 
charge of our conspiring to escape and to 
liberate the other prisoners — the second 
count only drops the idea of our conspir- 
ing to escape, bat charges us with con- 
triving, devising, and intending to stir up 
others to escape, in order to effect which we 
published the wicked libel before charged. — 
Now, gentlemen, you have nothing to do but 
compare the wicked paper said to be written 
by me, and which is the only one with which 
1 can be supposed to have any concern, with 
the libel charged in the information, and you 
will find it to be of a tenor and effect different 
from what is stated in the information. — If 
it was proved by a cloud of unerring witnesses 
that I wrote and published that paper, yet I 
could not be convicted of another offence on 
suah testimony. I am charged by the attor- 
ney-general with one thing, and another 
thing is attempted to be proved — what, gen- 
tlemen, can your verdict be ? 

Mr. Bear croft asked, if the two papers pro- 
duced in court, one sworn to have teen stuck 
up by Duffin, and the other to have been read 
by Lloyd, were not verbatim et literatim the 
same ? 

Mr. Lloyd said, they. were not, and if gen- 
tlemen would take the trouble of perusing 
them, they would discover a material dif- 
ference. 

Mr. Bearcroft desired the defendant to point 
out where they differed. 

Mr. Lloyd sard, if any person would hold 
one copy, he would read the other, and the 
variation would be discovered to every one 
present. 


Mr. Bearcroft . As you know in what the 
difference lies, point it out. * 

Mr. Lloyd then read the paper the witness 
Schoole had reference to in his testimony ; 
and it appeared to vary from what was charged 
in the indictment by the addition and altera- 
tion of the words marked in italics. " This 
house to let, peaceable possession will be 
given by the present tenants, on or before the 
first day of January next, being the com- 
mencement of the first year of liberty in Great 
Britain. The republic of France hhving rooted 
out despotism, their glorious example and 
complete success against tyrants render such 
infamous bastiles no longer necessary in Eu- 
rope.” 

Mr. Lloyd added, that the evidence of the 
warden went only to repeat a conversation 
which took place four days subsequent to the 
time at which the information charged the 
publication of the libel, and was only remark- 
able for not proving any one circumstance for 
which the defendant was now trying. — In- 
stead of swearing that Lloyd owned himself 
the publisher, the warden swore he was de- 
sired to take notice that he (Lloyd) did not 
admit himself to be any wise concerned in 
the transaction. — Here Mr. Lloyd rested the 
merits of the cause. 

The Ch ief Justice summed up the evidence, 
and allowed the validity of the objection taken 
by the defendant Lloyd, saying, that if the 
publication of the paper containing some 
small variation from the libel charged in the 
information was the only thing exhibited 
against him, that the jury must acquit him— 
but if the jury were satisfied and believed that 
Lloyd was concerned with Duffin, in publish- 
ing the other paper pasted on the chapel 
door, they would find both the defendants 
guilty. 

Mr. Lloyd took up the two hand- bills pro- 
duced in court, and desired the jury to take 
them with them when they withdrew, in or- 
der to compare them with the charges in the 
information. 

The Chief Justice ordered him to sit down, 
saying, you have no right to dictate here. 

Mr. Lloyd then requested the judge to order 
the papers to be sent with the jury, saying, 
it was a matter of indifference to him whe- 
ther he was allowed to hand them to the 
jury, or whether it was done by the special 
order of the Court — he only desired, for the 
sake of justice, that the thing might be 
done. 

The Chief Justice order him to be quiet, and 
say no more. 

During this altercation, the jury bad re- 
tired without the papers, and in a few mi- 
nutes returned, and brought in their verdict, 
— Both Guilty . 


Of the judgment passed upon Duffin and 
Lloyd, I nave met with no other account 
than the following, which is extracted from 
the Annual Register for 1793, Chronicle ; 


Digitized by t^ooQie 



857] for a Seditious Libel • 

“ February 7th. 

a Iioyd, the attorney, who advertised the 
Fleet prison to let, 4 in the first year of Eng- 
* fish liberty/ enjoyed an hour of notoriety 
on the pilloiy opposite the Royal Exchange. 
During the first quarter of an hour the engine 
was so loosely placed, that he simply looked 
through it at his comparative ease ; an altera- 
tion however was made by order of the she- 
riff, that it should be shut close.— The con- 
course of people was very great ; but by the 
assistance of about two hundred constables, 
good order was preserved during the whole 
tune.” 

Respecting the punishment of the pillory, 
see VoJ. HI, p. 401 ; Vol. VII, p. 1*09 ; Vol. 
XIV, p.446; Vol. XIX, pp. 809, 810; and 
Vol. XX, p. 781. But now by stat. 56 Geo. 3, 
c. 138, intituled, “ An Act to abolish the 
punishment of the Pillory, except in certain 
cases;'* the preamble to which states, “ that 
the punishment of the pillory has in many 
cases been found inexpedient and not fully 
to answer the purpose for which it was in- 
tended;" h is enacted “ That from and after 
the passing of this Act, judgment shall not be 
given and awarded against any person or 
persons convicted of any offence, that such 

e on or persons do stand in or upon the pil- 
, except for the offences hereinafter men- 
tioned ; any law, statute, or usage to the con- 
trary notwithstanding : Provided that all laws 
now in force, whereby any person is subject 
to punishment for the taking any false oath, 
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or for committing any manner of wilful and 
corrupt perjury, or for the procuring or sub- 
orning any other person so to do, or for wil- 
fully, falsely, and corruptly affirming or de- 
claring, or procuring or suborning any other 
person so to affirm and declare, in any matter 
or thing, which if the same had been deposed 
in the usual form, would have amounted to 
wilful and corrupt perjury, shall continue and 
be in full force ana effect ; and that all per- 
sons guilty of any of the said several offences 
shall incur and suffer the same punishment, 
penalties, and forfeitures, as such persons 
were subject to by the laws and statutes of this 
realm, or any of them, before the passing of this 
Act, and as if this Act had not been made. 

44 And be it further enacted, That in all cases 
where the punishment of the pillory has hi- 
therto formed the whole or a part of the 
.judgment to be pronounced, h shall and may 
be lawful for the Court before whom such 
offence is tried, to pass such sentence of fine 
or imprisonment, or of both, in lieu of the 
sentence of pillory, as to the said Court shall 
seem most proper: Provided that nothing 
herein contained shall extend or be construed 
to extend in any manner to change, alter, or 
affect, any punishment whatsoever which 
may now be by law inflicted in respect of any 
offence, except only the punishment of pil- 
loiy, in manner as herein above is enacted.”* 

* See the Debates respecting this Statute in 
Hansard's Pari. Deb. Vol. XXXI, pp. 1121 — 
1142. 


574. Proceedings on the Trial of an Information against Tuomas 
Paine, for a Libel upon the Revolution and Settlement of the 
Crown and Regal Government as by Law established ; and 
also upon the Bill of Rights, the Legislature, Government, 
Laws, and Parliament of this Kingdom ; and upon the King. 
Tried by a Special Jury in the Court of King’s-Rencb, 
Guildhall, before the Right Hon. Lord Kenyon, on Tuesday 
the 18th of December: 33 Geo. III. A. D. 1792. [Taken 
in Short-hand by Joseph Gurney.*] 


INFORMATION. 

Of Easter Term, in the 32nd year of King 
George the Third. 

London, > Be it remembered, that sir Archi- 
to wit. \ bald Macdonald, knt. attorney-ge- 
neral of our present sovereign lord king 
George the Third, who for our present so- 

* I have also availed myself of the Report 
*f this Case in Erskine’s Speeches, vol. 2, 
•dh-of 1813. 


vereign lord tlie king prosecutes in this be- 
half, in his own proper person comes into the 
court of our said present sovereign lord the 
king, before the king himself at Westmin- 
ster, in the county of Middlesex, on Friday 
next after one month from the feast day 
of Easter in this same term ; and for our said 
lord the king giveth the Court here to under- 
stand and be informed, that Thomas Paine, 
late of London, gentleman, being a wicked, 
malicious, seditious, and ill-disposed person, 
and being greatly disaffected to our said so- 
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vereign lord the now king, and to the happy 
constitution and government of this kingdom, 
and most unlawfully, wickedly, seditiously, 
and maliciously devising, contriving, and in- 
tending to scandalize, traduce, and vilify the 
late happy Revolution, providentially brought 
about ana effected under the wise and prudent 
conduct of his highness William, heretofore 
prince of Orange, and afterwards king of Eng- 
land, France, and Ireland, and the dominions 
thereunto belonging ; and the acceptance of 
the crown and royal dignity of king and queen 
of England, France, and Ireland, and the do- 
minions thereunto belonging, by his said 
highness William, and her highness Mary, 
heretofore prince and princess of Orange; 
and the means by which the same Revolution 
was accomplished to the happiness and wel- 
fare of this realm ; and to scandalize, traduce, 
and vilify the convention of the Lords spiritual 
and temporal, and Commons, at whose re- 
quest, and by whose advice, their said majes- 
ties did accept the said crown and royal dig- 
nity ; and to scandalize, traduce, and vilify, 
the act of the parliament holden at West- 
minster in the first year of the reign of their 
said majesties, king W’illiam and queen Mary, 
intituled, 44 An Act, declaring the rights and 
liberties of the subject, and settling the Suc- 
cession of the Crown,” and the declaration of 
lights and liberties in the said act contained ; 
and also the limitations and settlements of 
the crown and regal government of the said 
kingdoms and dominions as by law esta- 
blished ; and also by most wicked, cunning, 
and artful insinuations to represent, suggest, 
and cause it to be beheved, that the said 
Revolution, and the said settlements and 
limitations of the crown and regal govern- 
ment of the said kingdoms and dominions, 
and the said declaration of the rights and 
liberties of the subject, were contrary to the 
rights and interest of the subjects of this king- 
dom in general ; and that the hereditary regal 
government of this kingdom was a tyranny. 
And also by most wicked, cunning, and art- 
ful insinuations, to represent, suggest, and 
cause it to be believed, that the parliament 
of this kingdom was a wicked, corrupt, use- 
less, and unnecessary establishment ; and that 
the king and the Lords spiritual and tempo- 
ral, and Commons, in parliament assembled, 
wickedly tyrannized over and oppressed the 
'-subjects of this kingdom in general, and to 
infuse into the minas of the subjects of this 
kingdom groundless and unreasonable dis- 
contents and prejudices against our present 
sovereign lord the king and the parliament 
of this kingdom, and the constitution, laws, 
and government thereof ; and to bring them 
into natred and contempt, on the sixteenth 
day of February, in the thirty-second year of 
the reign of our said present sovereign lord 
the kino, with force and arms at London 
aforesaid, to wit, in the parish of Samt Mary- 
Je-Bow, in the ward of Cheap, he, tine satd 
Thomas, wickedly, malicioQBly, and tec&ti- 
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ously, did write and publish, and cause to be 
written and published, a certain false, scan- 
dalous, malicious, and seditious libel, of and 
concerning the said late happy Revolution, 
and the said settlements and imitations of 
the crown and regal government of the said 
kingdoms and dominions ; and the said act, 
declaring the rights and liberties of the sub- 
ject ; ana the said declaration of the rights 
and liberties of the subject therein contained, 
and the hereditary regal government of the 
said kingdoms and dominions ; and also of 
and concerning the legislature, constitution, 
government, and laws of this kingdom ; of 
and concerning our present sovereign lord the 
king that now is, and of and concerning the 
parliament of this kingdom, intituled, “ Mights 
of Man, Part the Second, combining Principle 
and Practice, by Thomas Paine, Secretary 
for Foreign Affairs to Congress, in the Ame- 
rican War, and Author of the Work, intituled 
Common Sense, and the First Part of the 
Rights of Man, the Second Edition, London, 
printed for J. S. Jordan, No. 166, Fleet-street, 
1799;” in which said libel me contained, 
amongst other things, divers false, scanda- 
lous, malicious and seditions matters, in 
one part thereof, according to the tenor and 
effect following, that is to say, 44 All here- 
ditary government is in hs nature tyranny. 
An heritable crown*’ (me a ning , amongst 
others, the crown of this kingdom) 44 or an 
heritable throne” (meaning, amongst others, 
the throne of this kingdom) 44 or by whit 
other fanciful name such things may be call- 
ed, have no other significant explanation than 
that mankind are heritable property. To in- 
herit a government, is to inherit the people, 
as if they were docks and herds.” And is 
another part thereof, according to the tenor 
and effect following, that is to say, 44 This 
Convention met at Philadelphia, in Mgy, 
1787, of which general Washington was 
elected president. He was not at that time 
connected with any of the State Governments, 
or with Congress. He delivered up his com- 
mission when the war ended, and since then 
had Jived a private citizen. The Convention 
went deeply into all the subjects, and having, 
after a variety of debate and investigation, 
agreed among themselves upon the several 
parts of a Federal Constitution, the next ques- 
tion was the manner of giving it authority 
and practice. For this purpose, they did not, 
like a cabal of courtiers, send for a Dutch 
Stadtholder or a German Elector, but they 
referred the whole matter to the sense and 
interest of the country,” (thereby meaning 
and intending that it should be believed that 
a cabal of courtiers had sent for the said 
prince of Orange, and king George the first, 
Heretofore Elector of Hanover, to take upon 
themselves respectively the regal g ov ern m en t 
of the said kingdom and domumms, without 
referring to the sense and interest of the sub- 
jects of the said kingdoms). And in anothdr 
part thereof, according to the tenor s cod efkct 
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following, that is to say, “ The history of the 
Edwvdsand the Henries/* (meaning Edwards 
sod Henries, heretofore kings of England) 
“ and up to the commencement of the 
Stuarts/’ (meaning Stuarts, heretofore kings 
of England) “ exhibits as many instances of 
tjranny as could be acted within the limits 
to which the nation had restricted it. The 
Stuarts” (meaning Stuarts, heretofore kings 
of England) “ endeavoured to pass these li- 
mits, and their fate is well known. In all 
those instances, we see nothing of a consti- 
tution, but only of restrictions on assumed 
power. After this another William,” (mean- 
ing the said William prince of Orange, after- 
wards king of England) “ descended from 
the same stock, and claiming from the same 
origin, gamed possession” (meaning possession 
of the crown of England) “and of the two 
evils, James and William** (meaning James 
the Second, heretofore king of England, and 
the said William prince of Orange, afterwards 
king of England) “ the nation preferred what 
it nought the least; since from circum- 
stances it must take one. The act ealled the 
Bill of Rights** (meaning the said act of par- 
launent intituled, “ An Act declaring the 
Bights and Liberties of the Subject, ana set- 
tling the Succession of the Crown) “ comes 
hers into view ; what is it” (meaning the said 
set of parliament last mentioned) “ but a baa- 
gun which the parts of the government made 
with each other to divide powers, profits, and 
privileges?” (meaning that the sakl last-men- 
tioned act of parliament was a bargain which 
tbs parts of the government in England made 
with each other to divide powers, profits, and 
privileges). “You shall have so much, and I 
will have the rest ; and with respect to the 
nation it said, for your share you shall have 
the right of petitioning. This being the case, 
the Bill of Rights” (meaning the said last- 
mentioned act of parliament) “is more properly 
a Bill of Wrongs and of insult; as to what is 
catted the Convention Parliament, it’* (mean- 
ing the said Convention of Lords spiritual 
au temporal, and Commons herein-before 
mentioned) “ was a thing that made itself, 
and then made the authority by which it 
acted. A few persons got together, and called 
thmselves by that name ; several of them 
lmd never been elected, and none of them 
for the purpose. From the time of William/* 
(meaning the said king William the Third) 
* a species of government arose, issuing out 
cf this coalition Bill of Rights ; (meaning the 
mid act, intituled, “ An Act, declaring the 
Rights and liberties of the Subject, and set- 
ting tfie Succession of the Crown) “ and more 
ie since tho corruption introduced at the 
HmmterflucoeBiidu” (meaning the succession 
rf for h eir s of the princess Sophia, electress 
and duchess dowager of Hanover to the 
aim and dignity of this kingdom) “ by the 
of Walpole, that” (meaning the said 
of government) “ can be described by 
J* f*T| ntmt than & despotic legislation : 
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Though the parts may embarrass each other, 
the whole has no bounds ; and the only right 
it acknowledges out of itself is the right of 
petitioning. Where then is the constitution 
either that gives or that restrains power ? It 
is not because a part of the government” 
(meaning the government of this kingdom) 
“ is elective, that makes it less a despotism, 
if the persons so elected possess afterwards, 
as a parliament, unlimited powers ; election 
in this case becomes separated from repre- 
sentation, and the candidates are candidates 
for despotism.” And in another parLthereof, 
according to the tenor and effect following, 
that is to say, “ The attention of the govern- 
ment of England (for I rather choose to eal) 
it by this name than the English government) 
appears, since its political connexion with 
Germany, to have been so completely en- 
grossed and absorbed by foreign affairs, and 
the means of raisin? taxes, that h seems to 
exist for no other purposes. Domestic con- 
cerns we neglected ; and with respect to re- 
gular law s, there is scarcely such a thing 
And in anotner part thereof according to the 
I tenor and effect following, that is to say, 

I “ With respect to the two houses of which 
the English parliament” (meaning the par- 
liament of this kingdom) “ is composed, they 
appear to be effectually influenced into one, 
and, as a legislature, to have no temper of 
its own. The minister/* (meaning the mi- 
nister employed by the king of this realm in 
the administration of the government thereof) 
“ whoever be at any time may be, touches it” 
(meaning the twtr Houses of Parliament of 
this kingdom) “ as with an opium wand; and 
it” (meaning the two Houses of Parliament 
of this kingdom) “ sleeps obedience. But 
if we look at the distinct abilities of the 
two Houses” (meaning the two Houses of 
Parliament of this kingdom) “ the differ- 
ence will appear so great, as to show the 
inconsistency of placing power where there 
can be no certainty of the judgment to 
use it Wretched as the state of repre- 
sentation is in England,” (meaning the 
state of representation of the Commons of 
this kingdom) “ it is manhood compared 
with what is called the ‘ House of Lords 
(meaning the Lords spiritual and temporal in 
parliament assembled) ; “ and so little is this 
nick-name House” (meauiug the House of 
Lords) “ regarded, that the people scarcely 
inquire at any time what it is doing. It” 
(meaning the said House of Lords) “ appears 
also to be most under influence, anti the 
furthest removed from the general interest 
of tlie nation.” And in another part there- 
of, according to the tenor and effect fol- 
lowing, viz. “ Having thus danced at some 
of the defects of the two Houses of Par- 
liament/' (meaning the Parliament of this 
kingdom) “ I proceed to what is- called 
the erown,” (meaning the crown of this 
kingdom) “ upon which I shall be very 
concise. It” (meaning the crown of this 
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kingdom) u signifies a nominal office of a 
million sterling a year, the business of which 
consists in receiving the money, whether the 
person” (meaning the king of this realm) 
* be wise or foolish, sane or insane, a native 
or a foreigner, matters not, every ministry” 
(meaning the ministry employed by the king 
of this realm in the administration of the go- 
vernment thereof) “ acts upon the same idea 
that Mr. Burke writes, namely, that the 
people” (meaning the subjects of this king- 
dom) “ must be hoodwinked and held in su- 
perstitious ignorance by some bugbear or 
other : and what is called the crown” (mean- 
ing the crown of this kingdom) “ answers 
this purpose, and therefore it answers all the 
purposes to be expected from it. This is 
more than can be said of the other two 
branches. The hazard to which this office” 

i meaning amongst others the office of king of 
liis realm) “ is exposed in all countries,” 
(meaning amongst others this kingdom) “ is 
not from any thing that can happen to the 
man” (meaning the king) “ but from' what 
may happen to the nation” (meaning amongst 
others this kingdom), u the danger of its 
coming to its senses.” And in another part 
thereof, according to the tenor and effect fol- 
lowing, (that is to say) u I happened to be in 
England at the celebration of the centenary 
of the revolution of 1688 . The characters of 
William and Mary” (meaning the said late 
king William and queen Mary) u have always 
appeared to me detestable ; the one” (mean- 
ing the said king William) “ seeking to de- 
stroy his uncle, and the other” (meaning the 
said queen Mary) u her father, to get posses- 
sion of power themselves ; yet as the nation 
was disposed to think something of that event, 
I felt hurt at seeing it ascribe the whole rc- 

E u tat ion of it to a man” (meaning the said 
ite king William the Third) “ who had under- 
taken it as a job, and who, besides what he 
otherwise got, charged six hundred thousand 
pounds for the expense of the little fleet that 
Drought him from Holland. George the First” 
(meaning George the First, late king of Great 
Britain, &c.) “ acted the same close-fisted 
part as William the Third had done, and 
bought the Duchy of Bremen with the money 
he got from England, two hundred and fifty 
thousand pounds over and above his pay as 
king ; ana having thus purchased it at the 
expense of England, added it to his Hanove- 
rian dominions for his own private profit.— 
In fket, every nation that docs not govern it- 
self is governed as a job : England nas been 
the prey of jobs ever since the revolution.” 
And in another part thereof, according to the 
tenor and effect following, (that is to say) — 
“ The fraud, hypocrisy, "and imposition of 
governments” (meaning, amongst others, the 
government of this kingdom), “ are now be- 
ginning to be too well understood to promise 
them any long career. The farce of monarchy 
and aristocracy in all countries is following 
that of chivalry, apd Mr. Burke is dressing 


for the funeral. Let it then pass quietly Ur 
the tomb of all other follies, and the mourners 
be comforted. The time is not very distant 
when England will langh at itself for sending 
to Holland, Hanover, Zell, or Brunswick, for 
men,” (meaning the kings of these realms, 
bom out of the same, wno have acceded to 
the crown thereof at and since the revolution) 
“ at the expense of a million a year, who un- 
derstood neither her laws, her language, nor 
her interest; and whose capacities would 
scarcely have fitted them for the office of a 
parish constable. If government could be 
trusted to such hands, it must be some easy 
and simple thing indeed ; and materials fit 
for all the purposes may be found in every 
town and village in England.” In contempt 
of our said lord the king and his laws, to the 
evil example of all others in the like case of- 
fending, and against the peace of our said lord 
the king, his crown and dignity. And the 
said attorney-general of our said lord the king, 
for our said lord the king, further gives the 
court here to understand and be informed, 
that the said Thomas Paine, being a wicked, 
malicious, seditious, and ill-disposed person, 
and being greatly disaffected to our said sove- 
reign lord the now king, and to the happy 
constitution and government of this kingdom, 
and most unlawfully, wickedly, seditiously 
and maliciously devising, contriving, and in- 
tending to scandalize, traduce, and vilify the 
late happy revolution, providentially brought 
about and effected under the wise and pru- 
dent conduct of his highness William, hereto- 
fore prince of Orange, and afterwards king of 
England, France, and Ireland, and the domi- 
nions thereunto belonging; and the accep- 
tance of the crown and royal dignity of king 
and queen of England, France, add Ireland, 
and the dominions thereunto belonging, by 
his said highness William, and her highness 
Mary, heretofore prince and princess of 
Orange, and the means by which the same 
revolution was accomplished, to the happi- 
ness and welfare of this realm ; and to scan- 
dalize, traduce, and vilify the convention of 
the Lords spiritual and temporal, and Com- 
mons, at whose request, and by whose ad- 
vice, their said majesties did accept the said 
crown and royal dignity ; and to scandalize, 
traduce, and vilify the act of the parliament 
holden at Westminster, in the first year of the 
reign of their said majesties, king William 
and queen Mary, intituled, “ an act, declaring 
the rights and liberties of the subject, and 
settling the succession of the crown,” and 
the declaration of rights and liberties in the 
said act contained ; and also the limitations 
and settlements of the crown and regal go- 
vernment of the said kingdoms and domi- 
nions, as by law established, and also by most 
wicked, cunning, and artful insinuations, to 
represent, suggest, and cause it to be be- 
lieved, that the said revolution, and the said 
settlements and limitations of the crown and 
regal government of the said kingdoms and. 
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dominions, and tlie said declaration of the 
rights and liberties of the subject, were con- 
trary to the rights and interest of the sub- 
jects of this kingdom in general ; and that 
the regal government of this kingdom was a 
tyranny ; and also by most wicked, cunning, 
and artful insinuations, to represent, suggest, 
and cause it to be believed, that the parlia- 
ment of this kingdom was a wicked, corrupt, 
useless, and unnecessary establishment ; and 
that the King, and Lords spiritual and tem- 

e , and Commons, in parliament assem- 
. wickedly tyrannized over and oppressed 
the subjects of this kingdom in general ; and 
to infuse into the minds of the subjects of 
this kingdom groundless and unreasonable 
discontents and prejudices against our present 
sovereign lord the king, ana the parliament 
of this kingdom, and the constitution, laws, 
and government thereof; and to bring them 
into natred and contempt, on the sixteenth 
day of February, in the thirty-second year 
of the reign of our said present sovereign lord 
the king, with forte and arms at London 
aforesaid^ to wit, in the parish of Saint Mary- 
ie-Bow, in the ward ot Cheap, he, the said 
Thomas, wickedly, maliciously, and sedi- 
tiously did print and publish, and cause to be 
printed and published, a certain false, scan- 
dalous, malicious, and seditious libel, of and 
concerning the said late happy revolution, 
and the said settlements and limitations of 
the crown and regal government of the said 
kingdoms and dominions ; and the said act 
declaring the rights and liberties of the sub- 
ject, anu the said declaration of the rights 
tnd liberties of the subject therein contained, 
and the hereditary regal government of the 
said kingdoms and dominions, and also of 
and concerning the legislature, constitution, 
government, and laws of this kingdom, and 
of and concerning our present sovereign lord 
the king that now is, and of and concerning 
the parliament of this kingdom, intituled, 
“ Rights of Man, Part the Second, combining 
Principle and Practice, by Thomas Paine, 
Secretaiy for Foreign Affairs to Congress in 
the American War, and author of the work, 
intituled Common Sense, and the First Part 
of the Eights of Man, the Second Edition, 
London, Printed for J. S. Jordan, No. 166, 
Fleet-street." In which said libel are con- 
tained, amongst other things, divers false, 
scandalous, malicious, and seditious matters. 
In one part thereof, according to the tenor 
and efFect following, (that is to say) “ All he- 
reditary government is in its nature tyranny. 
An heritable crown" (meaning, amongst 
others, the crown of this kingdom) “ or an 
heritable throne," (meaning, amongst others, 
the throne of this kingdom) “ or by what 
other fanciful name such things may be called, 
have no other significant explanation than 
thatrqankind are heritable property. To in- 
herit a government is to inherit the people, 
a* if they were flocks and herds.” And in 
another part thereof, according to the tenor 


and effect following, (that is to say) u This 
convention met at Philadelphia in May, 1787, 
of which general Washington was elected 
president He was not at that time Con- 
nected with any of the state governments, 
or with Congress ; he delivered up his com* 
mission when the war ended, and since then 
had lived a private citizen. The conven- 
tion went deeply into all the subjects, and 
having, after a variety of debate and inves- 
tigation, agreed among themselves upon 
the several parts of a federal constitution, 
the next question was the manner of giving 
it authority and practice. For this pur- 
pose they did not, like a cabal of courtiers, 
send for a. Dutch stadtholder or a German 
elector ; but they referred the whole matter 
to the sense and interest of the country." 
(thereby meaning and intending that it should 
be believed that a cabal of courtiers had sent 
for the said prince of Orange and king George 
the first, heretofore elector of Hanover, to 
take upon themselves respectively the regal 
government of the said kingdoms and oo- 
minions, without referring to the sense and 
interest of the subjects of the said king- 
doms.) And in another part thereof, accoid- 
ing to the tenor and effect following, (that 
is to say) “ The history of the Edwards 
and Henries,” (meaning Edwards and Henries 
heretofore kings of England) “ and up to the 
commencement of the Stuarts,” (meaning 
Stuarts, heretofore kings of England) u ex- 
hibits as many instances of tyranny as could 
be acted within the limits to which the nation 
had restricted it. The Stuarts” (meaning 
Stuarts, heretofore king9 of England) “ en- 
deavoured to pass those limits, and their fate 
is well known. In all those instances, we 
see nothing of a constitution, but only of 
restrictions on assumed power. After this, 
another William,” (meaning the said William 
prince of Orange, afterwards king of England) 
u descended from the same stock, and claim- 
ing from the same origin, gained possession" 
(meaning possession of the crown of Eng- 
land); “ and of the two evils, James and 
William,” (meaning James the second, here* 
tofore king of England ; and the said Wil- 
liam prince of Orange, afterwards king of 
England) the nation preferred what it 
thought the least ; since from circumstances 
it must take one. The act, called the Bill of 
Rights,” (meaning the said act of parliament, 
^intituled, “ An Act declaring the Rights and 
Liberties of the Subject, and settling the Suc- 
cession of the Crown”) u comes nere into 
view. What is it” (meaning the said act of 
parliament last mentioned) “ but a bargain 
which the parts of the government made 
with each other to divide powers, profits, and 
privileges,” (meaning that the saia last-men- 
tioned act of parliament was a bargain which 
the parts of the government in England made 
with each other to divide powers, profits, and 
privileges) “ You shall have so much and I 
will have the rest. And with respect to the 
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nation, it said, for your share you shall have ‘ 
the right of petitioning. This being the case, 1 
the Bill of Rights” (meaning the said last- : 
mentioned act of parliament) 44 is more pro- 
perly a Bill of Wrongs and of insult. As to 1 
what is called the Convention Parliament, ! 
it” (meaning the said convention of Lords ! 
spiritual and temporal, and Commons, herein- 
before mentioned) “ was a thing that made 
itself, and then made the authority by which 
it acted. A few persons got together, and 
filled themselves by that name ; several of 
them had never been elected, and none of 
them for the purpose From the time of 
William,” (meaning the said king William 
the Third) 44 a species of government arose 
issuing out of this coalition Bill of Rights 
(meaning the said act. intituled, An Act de- 
claring the Rights ana Liberties of the Sub- 
ject, and settling the Succession of the Crown) 

44 and more so since the corruption intro- 
duced at the Hanover succession,” (meaning 
the succession of the heirs of the princess 
Sophia, electress and duchess dowager of! 
Hanover, to the crown and dignity of this 
kingdom) 44 by the agency of Walpole, that” 
(mewing the said species of government) 
a can be described by no other name than a 
despotic legislation. Though the parts may 
embarrass each other, the whole has no 
Jpownds ; and the only right it acknowledges 
out of itself, is the nght of petitioning. 
Where then is the constitution either that 
gives or that restrains power. It is not be- 
cause a part of the government” (meaning 
life government of this kingdom) 44 is elec- 
tive, that makes it less a despotism. If the 
persons so elected possess afterwards, as a 
parliament, unlimited powers, election, in 
this case, becomes separated from represen- 
tation, and the candidates are candidates for 
despotism.” And in another part thereof, 
according to the tenor and effect following, 
(that is to say) 44 The attention of the govern- 
ment of England (for I rather choose to call 
it by this name than the English government) 
appears, since its political connexion with 
Germany, to have been so completely en- 
grossed and absorbed by foreign affairs, and 
the means of raising taxes, that it seems to 
exist for no other purposes. Domestic con- 
cerns are neglected; and with respect to 
regular law, there is scarcely such a thing.” 
And in another part thereof, according to me 
tenor and' effect following, (that is to say}., 
44 With respect to the two Houses of which 
the English Parliament” (meaning the Par- 
liament of this kingdom) 44 is composed, they 
appear to be effectually influenced into one, 
and, as a legislature, to have no temper of 
its own. The minister,” (meaning the mi- 
nister employed by the king of this realm, in 
the administration of the government there- 
of) 44 whoever he at any time may be, touches 
it” (meaning the two Houses of Parliament 
of this kingdom) 44 as with an opium wand, 
and it” (meaning the two Houses of Farlia- 
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ment of this kingdom) 44 deeps obedience. 
But if we look at the distinct abilities of the 
two Houses,” (meaning the two Houses of 
Parliament of this kingdom) 44 the difference 
will appear so great, as to show the incon- 
sistency of placing power where there can be 
no certainty of the judgment to use it. 
Wretched as the state of representation is in 
England,” (meaning the state of representa- 
tion of the Commons of thi6 kingdom) 44 it 
is manhood, compared with what is called 
the House of Lords;” (meaning the Lords 
spiritual and temporal, in parliament assem- 
bled) 44 and so little is this nick-named House” 
(meaning the House of Lords) regarded, 
that the people scarcely inquire at any time 
what it is doing. If” (meaning the said 
House of Lords) 44 appears also to be most 
under influence, and the farthest removed 
from the general interest of the nation.” 
And in another part thereof, according to the 
tenor and effect following, viz. 44 Having thus 
glanced at some of the defects of the two 
Houses of Parliament,” (meaning the Parity 
ment of this kingdom) 44 1 proceed to what is 
called the crown,” (meaning the crown of 
this kingdom) 44 upon which I shall be very 
concise. It” (meaning the crown of this 
kingdom) 44 signifies a nominal office of a 
million sterling a year, the business of which 
consists in receiving the money. Whether 
the person” (meaning the king of this realm) 
44 be wise or foolish, sane or insane, a native 
or a foreigner, matters not ; every ministry” 
(meaning the ministry employed by the king 
of this realm in the administration of the 
government thereof) 44 acts upon the same 
idea that Mr. Burke writes, namely, that the 
people” (meaning the subjects of this king- 
dom) 44 must be hoodwinked and held in su- 
perstitious ignorance by some bugbear or 
other; and what is called the crown” (mean- 
ing the crown of this kingdom) 44 answers 
this purpose, and therefore it answers all the 
purposes to be expected from it This is 
more than can be said of the other two 
branches. The hazard to which this office” 
(meaning, amongst others, the office of king 
of this realm) 44 is exposed in all countries,* 
(meaning, amongst others, this kingdom) 44 is 
not from any thing that can happen to the 
man,” (meaning the king) 44 but from what 
may happen to the nation,” (meaning, amongst 
others, this kingdom) 44 the danger of coining 
to its senses.” And in another part thereof, 
according to the tenor and effect following 
(that is to say) 44 1 happened to be m England 
at the celebration of the centenary of the 
revolution of 1688. The characters of W*b 
liam and Mary” (meaning the said late king 
William and queen Mary) 44 Jiave always ap- 
peared to me detestable ; the one” (meaning 
the said late king William) 44 seeking to de- 
stroy his unde, and the other” (meaning the 
said queen Mary) 44 her father, to get posses- 
sion of power themselves. Yet as the nation 
was disposed to think something of that 


Digitized by t^ooQie 



SB9J 


Jbr B Seditious Libel. 


treat, I feh hurt at seeing ft ascribe the 
whole reputation of- it to a man” (meaning 
the said late king William the third) “ who 
had undertaken k as a job, and who, besides 
what he otherwise got, charged six hundred 
thousand pounds for the expense of the little 
heel that brought him from Holland. George 
die First” (meaning George the First, late 
king of Great Britain, &c.) “ acted the same 
dose-fisted part as William” (meaning the 
said kin* William the Third) “ had done, and 
bought the duchy of Bremen with the money 
he got from England, two hundred an(i fifty 
thousand pounds over and above his pay as 
king; ana having thus purchased it at the 
opense of England, added it to hi9 Hano- 
verian dominions for his own private profit. 
Ii fact, every nation that does not govern 
itself is governed as a job. England has been 
the prey of jobs ever since the revolution.” 
And in another part thereof, according to the 
tenor and . effect following (that is to say) 
“The fraud, hypocrisy, and imposition of 
governments” (meaning amongst others, the 
government of this kingdom) “ are now be- 
waring to be too well understood to promise 
them any long career. The farce of mo- 
Mtthy and aristocracy in all countries is 
Mowing that of chivalry, and Mr. Burke is 
fatting for the funeral. Let it, then, pass 
Quietly to the tomb of all other follies, and 
the mourners be comforted. The time is not 
roT distant when England will laugh at it- 
self for sending to Holland, Hanover, Zell, or 
Brunswick, for men” (meaning the kings of 
these realms, bom out of the same, who have 
seceded to the crown thereof at and since the 
revolution) w at the expense of a million a 
year, who understood neither her laws, her 
“pgwge,. nor her interest, and whose capa- 
cities would scarcely have fitted them for the 
©ffice of a parish constable. If government 
could he trusted to such hands, it must be 
some easy and simple thing indeed, and ma- 
terials fit for all the purposes may be found 
in every town and village in England.” In 
contempt of our. said lord the king and his 
kvs, tothe evil example of all others in the 
like case offending, and against the peace of 
our said lord the king, his crown and dignity. 
And the said attorney-general of our said lord 
lbe king, for our said lord the king, further 
gives die court here to understand and be 
iBfbrmc<h that the said Thomas Paine being 
a winked, seditious, and ill-disposed, person, 
and wickedly, seditiously, ana maliciously, 
rnteildmg to scandalize^ traduce, and vilify, 
the character of the said late sovereign ford, 
king* William the Third, and the said late 
revolution, and the Parliament of 
England, by whose means the same was 
ewlmbed, commonly called the Convention 
PM*”"*;. and the Jaws and statutes of 
firi&'ittdsa limiting and establishing the suc- 
awm mto die crown of this kingdom, aBd the 
statxfe declaring the Tights and liberties of 
ike MjecV commonly ceiled the Bill of 
VOL XXII. 
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Rights, and the happy constitution and go- 
vernment of this kingdom, as by law estab- 
lished, and to bring the constitution, legisla- 
tion, and government, of this kingdom into 
hatred and contempt with his majesty’s sub- 
jects ; and to stir up and excite discontents 
and seditions among his majesty’s subjects. 
And to fulfil, perfect, and bring to effect his 
said wicked, malicious, and seditious inten- 
tions, on the said sixteenth day of February, 
in the thirty-second year aforesaid, at London 
aforesaid, in the parish and ward aforesaid, 
he, the said Thomas Paine, wickedly, mali- 
ciously, and seditiously, did write and publish, 
and cause and procure to be written and pub- 
lished, a certain other false, scandalous, ma- 
licious and seditious libel, in- which, amongst 
other things, are contained certain false, scan- 
dalous, malicious, and seditious matters, of 
and concerning the character of the said’ late- 
sovereign lord king William the Third, and 
the said revolution and the said Parliament, 
and the laifrs and statutes of this realm, and ' 
the happy constitution and government 
thereof, as by law established, according' 
to the tenor and effect following (that is 
to say) M The history of the Edwards 
and the Henries,” (meaning Edwards and 
Henries, heretofore kings of England) w and 
up to the commencement of tne Stuarts/* 
(meaning Stuarts, heretofore kings of Eng- 
land) “ exhibits as many instances of tyranny 
as could be acted within the limits to which- 
the nation” (meaning England) u had re- 
stricted it. The Stuarts” (meaning 9tuartS£ 
heretofore king of England) u endeavoured 
to pass those limits, and tneir fate is well 
known. In all those instances we 9ee nothing 
of a constitution, but only of restrictions 6n 
assumed power. After this, another William,” 
(meaning the said late king William the 
Third) u descended from the same stock, and 
claiming from the same origin, gained pos- 
session ^(meaning possession of the crown 
of England) a and of the two evils, James 
and William,” (meaning James the Second, 
heretofore king of England, and the said 
king William the Third) “ the nation” (meaiv- 
ing England) “ preferred what it thought the 
least, since from circumstances it must take 
one. The act called the Bill of Rights” 
(meaning the said statute, declaring the 
rights and liberties of the subject, commonly 
called the Bill of Rights) u comes here into 
view. What is it” (meaning the said last 
mentioned statute) “ but a bargain which the 
parts of the government made with each 
other to divide powers, profits, and privi- 
leges?” (Meaning that the said last-men- 
tioned statute was a bargain which the parts 
of government in England made with each 
other to divide powers, profits, and privileges) 

“ You shall have so much, and I will havo 
the rest. And with respect to the nation” 
(meaning England) u it said, for your share 
you shall have the right of petitioning. This 
being the case, the Bill of Rights” (meaning 
2 B 
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the said last-mentioned statute) “ is more 
properly a Bill of Wrongs and of insult. As 
to what is called the Convention Parliament,” 
(meaning the aforesaid parliament of Eng- 
land commonly called the Convention Parlia- 
ment) u it” (meaning the sforesaidparliament 
of England commonly called the Convention 
Parliament) “ was a thing that made itself, and 
then made the authority by which it acted. 
A few persons got together, and called them- 
selves by that name. Several of them had 
never been elected, and none of them for the 
purpose. From the time of William.” (mean- 
ing the said King William the Tnind) “ a 
species of government” (meaning government 
of England) “ arose, issuing out of this 
coalition Bill of Rights;” (meaning the said 
statute, declaring the rights and liberties of 
the subject) “ and more so since the cor- 
ruption introduced at the Hanover succes- 
sion,” (meaning the succession of the heirs 
of the princess Sophia, electress and duchess 
dowager of Hanover, to the crown and 
dignity of this kingdom) “ by the agency 
ot Walpole, that” (meaning the said species 
of government) “ can be described by no 
other name than a despotic legislation. 
Though the parts may embarrass each other, 
the whole has no bounds ; and the only right 
R acknowledges out of itself, is the right of 
petitioning, where then is the constitution 
cither that gives or that restrains power ? It 
is not because a part of the government” 
(meaning the government of this kingdom) 
is elective, that makes it less a despotism. If 
the persons so elected possess afterwards, as 
* parliament, unlimited powers, election, in 
this case, becomes separated from represen- 
tation, and the candidates are candidates for 
despotism.” In contempt of our said lord 
the king and his laws, to the evil example of 
all others in the like case offending, and 
against the peace of our said lord the king, 
his crown and dignity. And the said attorney- 
general of our said lord the king, for our said 
lord the king, further gives the court here to 
understand and be informed, that the said 
Thomas Paine being a wicked, seditious, and 
ill* disposed person, and wickedly, seditiously, 
and maliciously intending to scandalize, 
traduce, and vilify the character of the said 
late sovereign lord king William the Third, 
and the said late happy revolution, and the 
parliament of England by whose means the 
same was established, commonly called the 
Convention Parliament; and the laws and 
statutes of this realm, limiting and establish- 
ing the succession to the crown of this king- 
dom ; and the statute declaring the rights and 
liberties of the subject, commonly called the 
Bill of Rights ; and the happy constitution 
and government of this kingdom as by law 
established; and to bring the constitution, 
legislation, and government of this kingdom 
into hatred and contempt with his majesty’s 
subjects; — and to stir up and excite discon- 
tents and seditions among his majesty’s 
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subjects ; and to fulfil, perfect, and bring to 
effect his said wicked, malicious, and seditious 
intentions, on the said sixteenth day of Fe- 
binary, in the thirty* second year aforesaid, 
at London aforesaid, in the parish and ward 
aforesaid, he, the said Thomas Paine, wick- 
edly, maliciously and seditiously, did print and 
publish, and cause and procure to be printed 
and published a certain other false, scan- 
dalous, malicious, and seditious libel, in which, 
amongst other things, are contained certain 
false, scandalous, malicious, aud sed&otb, 
matters, of and concerning the character of 
the said late sovereign lord king William the 
Third, and the said revolution, and the said 
parliament, and the laws and statutes of this 
realm, and the happy constitution and go- 
vernment thereof, as by law established, 
according to the tenor and effect followbg, 
(that is to say) u The history of the Edwards 
and the Henries,” (meaning Edwards and Hen- 
ries heretofore kings of England) “ and up to 
the commencement of the Stuarts,” (meaning 
Stuarts, heretofore kings of England) ** ex- 
hibits as many instances of tyaanny as could 
be acted within the limits to which the 
nation” (meaning England) “ had restricted 
it. The Stuarts” (meaning Stuarts, heretofore 
kings of England) “ endeavoured to pass 
those limits, and their fate is well known. 
In all those instances we see nothing of a 
constitution, but only of restrictions on as- 
sumed power. After this, another William,” 
(meaning the said late king William the Third) 
* descended from the same stock, and claim- 
ing from the same origin, gained possession;” 
(meaning possession of the crown of England) 
H and of the two evils, James and William,” 
(meaning James the Second, heretofore king 
of England, and the said king William the 
Third) “ the nation” (meaning England) “ pre- 
ferred what it thought least, since from cir- 
cumstances it must take one. The act called 
the Bill of Rights” (meaning the said statufe, 
declaring the rights and liberties of the 
subject, commonly called the Bill of Rights) 
u comes here into view. What is it” (meaning 
the said late-mentioned statute) “ but a bar- 
gain which the parts of the government made 
with each other to divide powers, profits, and 
privileges ?” (meaning that the said last-men- 
tioned statute was a bargain which the parts of 
tho government in England made with each 
other to divide powers, profits, and privileges] 
“ You shall have so much, and I will have the 
rest. And with respect to the nation,” (meaning 
England) “ it said, for your share you shall 
have the right of petitioning. — This being 
the case, the Bill of Rights” (meaning the 
said last-mentioned statute ) u is more properly 
a Bill of Wrongs and of insult. As to wnatis 
called the convention parliament,” (meaning 
the aforesaid parliament of England) “ w 
(meaning the aforesaid parliament of Eng- 
land, commonly called the Convention Far* 
liament) “ was a thine that made itedt 
and then made t be authority hj which, it 
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tried; a few persons got together and called 
themselves by that name; several of them 
had never been elected, and none of them 
fbrtbe purpose. From the time of William” 
(meaning tne said king William the Third) 
“ a species of government” (meaning the 
government of England) “ arose, issuing out 
of this coalition Bui of Rights (meaning 
the said statute declaring the rights mi 
liberties of the subject) “ and more so since 
the corruption introduced at the Hanover 
succession” (meaning the succession of the 
heirs of the princess Sophia, elec tress, and 
duchess dowager of Hanover to the crown 
and dignity of this kingdom) u by the agency 
of Walpole: “ that” (meaning the said 
species of government) “ can be described 
by do other name than a despotic legislation : 
though the parts may embarrass each other, 
the whole ham no bounds ; and the only right 
it acknowledges, out of itself, is the right 
of petitioning. — Where then is the constitu- 
tion either that gives, or that restrains power ? 
it is not because a part of the government” 
(meaning the government of this kingdom) 
* is elective that makes it less a despotism, 
V the persons so elected possess afterwards, 
as a parliament, unlimited powers. Election 
in this case becomes separated from repre- 
sentation, and the candidates are candidates 
for despotism.” In contempt of our said 
lord the king and his laws, to the evil example 
of all others in the like case offending, and 
against the peace of our said lord the king, 
m crown, and dignity. And the said at- 
torney-general of our said lord the king, 
for our said lord the king, further gives 
the court here to understand and be in- 
formed, that the said Thomas Paine being 
a wicked, malieious, seditious, and ill dis- 
posed person, and being greatly disaffected 
to our said present sovereign lord the king, 
and wickedly, maliciously, and seditiously in- 
tending, devising, and contriving to traduce 
and vaufy our Sovereign lord the king, and the 
two Houses of Parliament of this kingdom, 
sad the constitution and government of this 
k ingd o m, and the administration of the go- 
vernment thereof, and to stir up and excite 
discontents and seditions amongsthis Majesty’s 
subjects, and to' alienate ancf withdraw the 
a&tion, fidelity, and allegiance of his said 
majesty's subjects from his said majesty ; and 
to fulfil, perfect, and bring to effect, his said 
wicked, malicious, and seditious intentions, 
<m the said sixteenth day of February, in the 
thirty-second year aforesaid, at London afore- 
mid, m the parish and ward aforesaid, he, 
the mid Thomas Paine, wickedly, seditiously, 
mi maliciously did write and publish, and 
came to be written and published, a certain 
•fisr- fklie, scandalous, malicious, and sedi- 
tom libel; in which libel, amongst other 
Ibwig jfc ere contained certain false, scandalous, 
tottM, and seditious matters, of and con- 
cmMogthe crown of this kingdom, and the 
admmistaatioa of the government 


thereof, and of and concerning the king and 
the two Houses of Parliament of this king- 
dom, according to the tenor and effectTol low- 
ing, viz. u Having thus glanced at some of 
the defects of the two Houses of Parliament,” 
(meaning the parliament of this kingdom) 
* I proceed to what is called the crown / f 
(meaning the crown of this kingdom,) “ upotx 
which I shall be very concise. It” (meaning 
the crown of this kingdom) “ signifies a nomi- 
nal office of a million sterling a year, the 
business of which consists in receiving the 
money; whether the person” (meaning the 
king of this realm) “ be wise or foolish, sane 
or insane, a native or a foreigner, matters not ; 
every ministry” (meaning the ministry era^ 
ployed by the king of this realm in the admi- 
nistration of the government thereof) “ acts 
upon the same idea that Mr. Burke writes, 
namely, that the people” (meaning the sub- 
jects of this kingdom) “ must be hoodwinked 
and held in superstitious ignorance by some 
bugbear or other; and what is called the 
crown” (meaning the crown of this kingdom) 
H answers this purpose, and therefore it 
answers all the purposes to be expected from 
it : this is more than can be said of the other 
two branches. The hazard to which this 
office” (meaning, amongst others, the office of 
king of this realm) “ is exposed in all coun- 
tries” (meaning, amongst others, this king- 
dom) is not from any thing that can happen 
to the man,” (meaning the king) u but from 
what may happen to the nation,” (meaning; 
amongst others this kingdom) “ the danger 
of its confine to its senses.” In contempt 
of our said lord the king and his laws, 
to the evil example of all others in the 
like case offending, and against the peace of 
our said lord the king, his crown, and dignity. 
And the said attorney-general of cur said lord 
the king, for our lord the king, further gives 
the court here to understand and be informed, 
that the said Thomas Paine, being a wicked, 
malicious, seditious, and ill-disposed person, 
and being greatly disaffected to bur said pre- 
sent sovereign lord the king, and wickedly, 
maliciously, and seditiously intending, devis- 
ing, and contriving to traduce and vilify our 
sovereign lord the king, and the two Houses of 
Parliament of this kingdom, and the constitu- 
tion and government of this kingdom, and the 
administration of the government thereof 
and to stir up and excite discontents and 
seditions amongst his majesty’s subjects, and 
to alienate ana withdraw the affection, fide- 
lity, and allegiance of his said majesty’s sub- 
jects from his said majesty; and to fulfil, 
perfect, and bring to effect his said wicked, 
malicious, and seditious intentions, on the 
said sixteenth day of February, in the thirty- 
second year aforesaid, at London aforesaid, in 
the parish and ward aforesaid, he, the -said 
Thomas Paine, wickedly, seditiously, ai.d 
maliciously did print and publish, and cauto 
to be printed and published, a certain other 
false, scandalous, malicious, and seditious 
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libel; in which libel, amongst other thiols, 
are contained certain false, scandalous, mali- 
cious and seditious matters, of and concerning 
the crown of this kingdom, and the king’s 
administration of the government thereof, 
and of and concerning the king and the two 
Houses of Parliaments' this kingdom, accord- 
ing to tlie tenor and effect following, viz. 
“ Having thus glanced at some of the defects 
of the two Houses of Parliament,” (meaning 
of the parliament of this kingdom) “ I proceed 
to what is called the crown,” (meaning the 
.crown of this kingdom) “ upon which I shall 
be very concise. It” (meaning the crown of 
this kingdom) “ signifies a nominal office of a 
.million sterling a year, the business of which 
.consists in receiving the monpy ; whether the 
person” (meaning the king of this realm) “ be 
wise or foolish, sane or insane, a native or a 
foreigner, matters not. every ministry” (mean- 
ing the ministry employed by the king of this 
realm in the administration of the govern- 
ment thereof ) u acts upon the same idea that 
Mr. Burke writes, namely, that the people” 
.{meaning the subjects of this kingdom) 
“ must be hoodwinked and held in supersti- 
tious ignorance by some bugbear or other, 
and what is called the Grown” (meaning the 
crown of this kingdom) “ answers this purpose 
and therefore it answers all the purposes to 
i>e expected from it 4 this is more than can 
Jbe said of the other two branches. The 
hazard to which this office” (meaning amongst 
others, the office of king of this realm) u is 
exposed in all countries” (meaning, amongst 
others, this kingdom) “ is not from any thing 
that can happen to the man,*’ (meaning the 
king) u hut from what may happen to the 
nation” (meaning, amongst others, this king- 
dom) u the danger of its coming to its senses.” 
In contempt of our said lord the king and his 
laws, to the e vil example of all others in the 
like case offending, and against the peace of 
our said lord the king, his crown, and dignity. 
And the said attorney-general of our said lord 
the king, for our said lord the king, further 
givethtne court here to understand and be 
informed, that the said Thomas Paine, being 
a wicked, malicious, seditious, and ill disposed 
person, and being greatly disaffected to our 
said lord the king, and the constitution and 
government ofdnis kingdom, and wickedly 
maliciously, and seditiously intending, - de- 
vising, and contriving to asperse, defame, and 
vilify the characters of the late sovereign lord 
and lady William and Mary, heretofore king 
and queen of England, and of George the 
First, heretofore king of Great Britain, &c. ; 
gnd to asperse, defame, and vilify, the happy 
Revolution, providentially effected under tne 
wise and prudent conduct of the said king 
William and queen Mary, and to bring the said 
Revolution and the characters of the said king 
William and queen Mary, and king George 
the First, into hatred and contempt with the 
subjects of this realm, and to stir up and 
excite discontents and seditions among his 
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majesty’s subjects, and to alienate and with- 
draw the affection, fidelity, and allegiance of 
his majesty’s subjects front his saia present 
majesty ; and to fulfil, perfect, and bring to 
effect his said wicked, malicious and sedition* 
intentions, on the eaid sixteenth day of Fe- 
bruary, in the thirty-second year of the reign 
of our lord the now king, at London aforesaid, 
in the parish mid ward aforesaid, wickedly 
maliciously, and seditiously, did write and 
publish, and cause to be written and published, 
a certain other fake, wicked, malicious, scan- 
dalous, and seditious libel ; in which same 
libel, amongst other things, are contained 
certain false, wicked, malicious, scandalous, 
and seditious matters, of and concerning the 
said king William and queen Mary, ana the 
said king George the first, and the said Revo-* 
lution, according to the tenor and effect fol- 
lowing, that is to say, “ I happened to be in 
England at the celebration of the centenary of 
the Revolution of 1688 .” (meaning the said 
Revolution) “ The characters of William and 
Mary” (meaning the 6aid late king William 
and queen Mary) u have always appeared t# 
me detestable ; the one” (meaning the said 
king William) “ seeking to destroy his uncle^ 
and the other” (meaning-the said queen Mary) 
“ her father, to get possession of power them- 
selves; yet, as the nation was disposed to 
think something of that event, I felt hurt at 
seeing it ascribe the whole reputation of it to 
a man” (meaning the said late king William 
the Third) a who had undertake^ it as a job; 
and who, besides what he otherwise got, 
charged six hundred thousand pounds for the 
expense of the little fleet that brought him 
from Holland. George the First” (meaning 
George the First, late king of Great Britain, 
See.) u acted the same close-fisted part as 
William” (meaning the sakl king William the 
Third) “ had done, and bought the duchy of 
Bremen with the money he got from England, 
two hundred and fifty thousand pounds oyer 
and above his pay as king ; and having thus 
purchased it at the expense of England, added 
it to his Hanoverian dominions for his own 
private profit : in fact, every nation that does 
not govern itself is governed as a job : Eng- 
land has been the prey of jobs ever since the 
Revolution” (meaning the aforesaid Revolu- 
tion). In contempt of our said lord the king 
and his laws, to the evil and pernicious exam- 
ple of all others in the like case offending^ 
and against the peace of our said lord the 
king, his crown and dignity. And the said 
attorney-general of our said lord the king, for 
our said lord the king, further gives the Court 
here to understand and be informed, that the 
said Thomas Paine, being a wicked, mali- 
cious, seditious, and ill-dispo9ed person; and 
being greatly disaffected to our said loiti the 
king, and the constitution and government of 
this kingdom, and wickedly, maliciously, and 
seditiously intending, devising, and contriving 
to asperse, defame, and vilify the characters 
of the late sovereign lord and lady William 
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aad Mar, heretofore khie and queen of Eng- 
land, and of George the First, heretoforerkrag 
of Great Britain, fee. and to asperse, defeme, 
and vilify the happy Revolution, providen- 

a effected under the wise ana prudent 
act of the said king William ana queen 
Mary, and to bring the said Revolution, and 
the characters of the said king William and 
queen Mary, and king George the First, into 
hatred and contempt with the subjects of this 
realm, and to stir up and excite discontents 
and seditions among his majesty’s subjects, 
and to alienate ana withdraw the affection, 
fidelity, and allegiance of bis majesty’s sub- 
jects from his said present majesty; and to 
fulfil, perfect, and bring to effect, his said 
wicked, malicious, and seditious intentions, 
on the said sixteenth day of February, in the 
thirty-second year of the reign of our lord the 
now king, at London aforesaid, in the parish 
and ward aforesaid, wickedly, maliciously, 
and seditiously, did print and publish, and 
cause to he printed and published, a certain 
other false, wicked, malicious; scandalous, 
and .seditious libel ; in which same libel, 
amongst other things, are contained certain 
false, wicked, malicious, scandalous, and se- 
ditious matters, of and concerning the said 
king William and queen Mary, ana the said 
king George the First, and the said Revolu- 
tion, according to the tenor arid effect follow- 
ing, that is to say, “ I happened to be in 
England at the celebration of the centenary 
of the Revolution of 1688” (meaning the sa>id 
Revolution). 44 The characters of William 
and Mary” (meaning the said late king Wil- 
liam and queen Mary) u have always appeared 
to me detestable ; the one” (meaning the said 
king William) 11 seeking to destroy his uncle, 
and the other” (meaning the said queen 
Mary) “ her father, to get possession of power 
themselves ; yet, as the nation was disposed 
to think something of that event, I felt hurt 
ai seeing it ascribe the whole reputation of 
it to a man” (meaning the said late king Wil- 
liam the Third) “ who had undertaken it as 
a job ; and who, besides what he otherwise 
got, charged six.hundred thousand pounds for 
the expense of the little Beet that brought 
him from Holland. George the First” (mean- 
ing George the First, late king of Great Bri- 
tain, fee.) u acted the same close-fisted part 
as William” (meaning the said king William 
the Third) “ had done, and bought the duchy 
of Bremen with the money he got from Eng- 
land, two hundred and fifty thousand pounds 
over aad above his pay as king ; and having 
thus purchased it at the expense of England, 
*ddw it to his Hanoverian dominions for his 
own private profit : in fact, every nation that 
dns Hot govern itself is governed as a job : 
England has been the prey of jobs ever since 
the Revolution” (meaning the aforesaid Re- 
rahtkml In contempt of our said lord the 
kay no his laws, .to the evil and pernicious 
nwnpie of all others, in the like case offend- 
against the peace gf ewr said lord the 
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king, his crows, and dignify. And the said 
attorney-general of our said lord the king, 
for our said lord the king, further giyes the 
Court here to understand and be informed, 
that the said Thomas Paine being a wicked, 
malicious, seditious, and ill-disposed person, 
and being greatly disaffected to our said lord 
the king, and the constitution and govern- 
ment of this kingdom, aad wickedly, mali- 
ciously, and seditiously, intending, devising, 
and contriving, to asperse, defeme, and vilify, 
the character of the late sovereign lord Wil- 
liam, heretofore king of England, and of 
George the First, heretofore king of Great 
Britain, fee. and to asperse, defame, and 
vilify, the happy Revolution, providentially 
effected under the wise and prudent conduct 
of the said king William ; and to bring the 
said Revolution and the characters of the said 
king William and king George the First into 
hatred and contempt with the subjects of this 
realm ; and to stir up and excite discontents 
and seditions among his majesty’s subjects, 
and to alienate and withdraw the affection, 
fidelity, and allegiance, of his majesty’s sub- 
jects from his said present majesty; and to 
fulfil, perfect, and bring to effect, his said 
wicked, malicious, and seditious intentions, 
on the said sixteenth day of February, in the 
thirty-second year of the reign of our lord the 
now king, at London aforesaid, in the parish 
and ward aforesaid, wickedly and maliciously 
did write and publish, and cause to be written 
and published, a certain other false, wicked, 
malicious, scandalous, and seditious libel; in 
which same libel, amongst other things, are 
contained certain false, wicked, malicious, 
scandalous, and seditious matters, of and con- 
cerning the said king William tlfe Third, and 
the said king George the First, and the said 
Revolution, according to the tenor and effect 
following, that is say, “ The fraud, hypo- 
crisy, and imposition of government,” (mean- 
ing, amongst others, the government of this 
kingdom) “ are now beginning to be too 
well understood to promise them any long 
career. The farce of monarchy and aristo- 
cracy in all countries is following that of chi- 
valry, and Mr. Burke is dressing for the 
funeral. Let it then pass quietly to the tomb 
of all other follies, and the mourners be com- 
forted. The time is not very distant when 
England will laugh at itself for sending to 
Holland, Hanover, Zell, or Brunswick, for 
men,” (meaning the said king William the 
Third, and king George the First) “ at the 
expense of a million a year, who understood 
neither her laws, her language, nor her in- 
terest; and whose capacities would scarcely 
have fitted them for the office of a parish 
constable. If government could be trusted 
to such hands, it must be some easy and sim- 
ple thing indeed ; and materials fit for all the 
purposes may be found in every town and 
village in England.” In contempt of our said 
lord the now king and his laws, to the evil 
example of all others in the like case ofietuU 
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ing, and against the peace of our said lord the 
king, his crown ana dignity. And the said 
attorney-general of our said lord the king, for 
our said lord the king, further gives the Court 
here to understand and be informed, that the 
said Thomas Paine being a wicked, malicious, 
seditious, and ill-disposed person, and being 
greatly disaffected to our said lord the king, 
and the constitution and government of this 
kingdom, and wickedly, maliciously, and se- 
ditiously, intending, devising, and contriving, 
to asperse, defame, and vilify, the character 
of the late sovereign lord William heretofore 
king of England, and of George the First 
heretofore king of Great Britain, &c. and to 
asperse, defame, and vilify, the happy Revo- 
lution, providentially effected under the wise 
and prudent conduct of the said king William, 
and to bring the said Revolution ana the cha- 
racters of the said king William and king 
George the First into hatred and contempt 
with the subjects of this realm ; and to stir 
up and excite discontents and seditions among 
his majesty's subjects, and to alienate and 
withdraw the affection, fidelity, and allegiance 
of his majesty’s subjects from his said present 
majesty, and to fulfil, perfect, and bring to 
effect, his said wicked, malicious, and sedi- 
tious intentions, on the said sixteenth day of 
February, iu the thirty-second year of the 
reign of pur lord the now king, at London 
aforesaid, in the parish and ward aforesaid, 
wickedly, maliciously, and seditiously, did 
print and publish, and cause to be printed 
and published, a certain other false, wicked, 
malicious, scandalous, and seditious libel ; in 
which same libel, amongst other things, are 
contained certain false, wicked, malicious, 
scandalous, and seditious matters, of and con- 
cerning the said king William the Third, and 
the said king George the First, and the said 
Revolution, according to the tenor and effect 
following, that is to say, “ The fraud, hypo- 
crisy, and imposition, of governments,” (mean- 
ing, among others, the government of this 
kingdom) “ are now beginning to be too well 
understood to promise them any long career. 
The farce of monarchy and aristocracy in all 
countries is following that of chivalry, and 
Mr. Burke is dressing for the funeral. Let it 
then pass quietly to. the tomb of all other fol- 
lies, and the mourners be comforted. The 
lime is not very distant when England will 
laugh at itself for sending to Holland, llan- 
over, Zell, or Brunswick, for men” (meaning 
the said king William the Third, and king 
George the First) “ at the expense of a mil- 
lion a year, who understood neither her laws, 
her language, nor her interest, and whose 
capacities would scarcely have fitted them for 
the office of a parish constable. If govern- 
ment could be trusted to such hands, it must 
be some easy and simple thing indeed; and 
materials fit for all the purposes may be 
found in every town and village in England.” 
In contempt of our said lord the now king 
end his lairs* to the evil example of all others 


ia the like case offending, and against the 
peace of our said lord the king, his crown, 
and dignity. Whereupon the said attorney- 
general of out said loro the king, who for our 
said lord the king in this behalf prosecutetb, 
for our said lord the king prayetn the const 
deration of the Court here in the premises, 
and that due process of law may be awarded 
against him the said Thomas Paine in this 
behalf, to make him answer to our said lord 
the king, touching and concerning the pre- 
mises aforesaid. 

To this information the defendant hath ap- 
peared, and pleaded Not Guilty, and there- 
upon issue is joined. 

Court of lino's Bench, Guildhall, London, 
December 18fA, 1792, 

Before the Right Hon. Lord Kenton. 

Special Jury. 

John Campbell, John Lubbock, 

John Lightfoot, Richard Tuckwell, 

Christopher Taddy, William Porter, 

Robert Oliphant, Thomas Druce, 

Cornelius Donovan, Isaac Railton, 

Robert Rolleston, Henry Evans. 

Counsel for the Crown.— Mr. Attomey-Ge* 
neral [Sir Archibald Macdonald, in 1793 
Lord Chief Baron of the Exchequer]; Mr. 
Solicitor-General [Sir John Scott, now Lord 
Chancellor Eldon] ; Mr. Bearcroft, Mr. Bald- 
win, Mr. Wopd [afterwards a Baron of the 
Exchequer] ; the hon. Spencer Perceval. 

Solicitors-* — Messrs. Cbamberiayne mb 
White. 

Counsel for the Defendant. The hon, 

Thomas Erskine, Mr. Piggot, Mr, Shepherd, 
Mr. Fitzgerald, Mr. F. Vaughan. 

Solicitor — Mr. Bonney. 

(The information was opened by Mr. Per* 
eeval.) 

Mr. Attorney General then proceeded as 
follows 

Gentlemen of the Jury ; — You will permit 
me to solicit, and for no long space of time, 
in the present stage of this business, some- 
what of your attention to a cause which, con- 
sidering it on its own merits only, is, in my 
humble judgment, a plain, a clear, a short, 
and indisputable case. Were it not, gentle- 
men, that certain circumstances have ren- 
dered it a case of more expectation than or- 
dinary, I do assure you that I should literally 
have contented myself this day with con- 
ducting myself in the manner that I did upon 
the last occasion that I was called upon to 
address a jury upon this sort of subject, 
namely, by simply reading to you the pas- 
sages whim I have selected, and leaving it 
entirely to your judgment. But, gentlemen, 
it so happens that the accumulated misebiw 
which has arisen from the particular bees 
that ia now before you* and tbcaonsequeme^ 
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vhich ertry body is acquainted with, which 
lave followed from this publication, have 
rendered it necessary, perhaps, that I should 
my a few words more in the opening than it 
would have been my intention to have done, 
bad it not been for those circumstances. 

Gentlemen, in the first place, you will per- 
mit me, without the imputation, I think, of 
speaking of myself (a very trifling subject, 
and always a disgusting one to others), to 
obviate a rumour which f have heard, namely, 
that this prosecution does not correspond with 
tny private judgment ; that has been said, 
and has reached my ears from various quar- 
ters. The refutation that I shall give to it is 
this: that I should think I deserved to be 
with disgrace expelled from the situation with 
which hia majesty has honoured me in your 
service, and mat of all my fellow-subjects, 
had I, as far as my private judgment goes, 
hesitated for one instant to bring this enor- 
mous offender, as I consider him, before a 
jury of his country. 

Gentlemen, the publication in question was 
not the first of its land which this defendant 
sent forth into the world. This particular 
publication was preceded by one upon the 
feme subjects, and handling, in some mea- 
sure, the same topics. Tnat publication, 
although extremely reprehensible, and such 
as, perhaps, I was not entirely warranted in 
^erkoking, I did overlook, upon this prin- 
ciple, that it may not be fitting and prudent 
|t all times, for a public prosecutor to be 
sharp in his prosecutions^ or to have it said 
that he is instrumental in preventing any 
manner of discussion coming under the public 
eye, although, in his own estimation, it may 
be very far indeed from that which is legiti- 
mate and proper discussion. Reprehensible 
as that book was, extremely so, m my opi- 
nion, yet it was ushered into the world under 
Circumstances that led me to conceive that it 
would be confined to the judicious reader, 
and when confined to the judicious reader, it 
appeared to me that such a man would re- 
fute as he went along. 

Dqt, gentlemen, when I found that another 
pubheation was ushered into the world still 
more reprehensible than the former ; that in 
all shapes, in all sizes, with an industry in- 
credible, it was either totally or partially 
thrust into the hands of all persons in this 
country, of subjects of every description; 
when I found that even children’s sweetmeats 
were Wrapped up with parts of this, and de- 
livered into their hands, in the hope that 
they would read it ; when aU industry was 
used, such as 1 describe to you, in order to 
obtrude and force this upon that part of the 
public whose minds cannot foe supposed to 
4e conversant with subjects of this sort, and 
who cannot therefore correct as they go 
along, I thought it behoved me upon the 
ndat occasion, which was the first day of 
the term succeeding this publication, to put 
• charge upon record against its a ut h o r , 


Now, gentlemen, permit me to state to yon 
what it is that I impute to this book, and 
what is the intention that I impute to the 
writer of this book. Try it by every test that 
the human mind can possibly suggest, and 
see whether, when tried by all the variety cf 
those tests, you will not be satisfied, in tho 
long run, that it does deserve that description 
which my duty obliges me to give of it. 

Gentlemen, in the first place I impute to it 
a wilful, deliberate intention to vilify and de- 
grade, and thereby to bring into abhorrence 
and contempt, the whole constitution of the 
government of this country ; not as intro- 
duced, that I will never admit, but as ex- 
plained and restored at the revolution . 
that system of government under which we 
this day live; and if it shall be attacked by 
contemptuous expressions, — if by dogmatical 
dicta,— if by reaay-m&de propositions, offered 
to the understandings of men solicitous about 
the nature of their constitution, properly so 
(God forbid they ever should be otherwise)^ 
but who, at the same time, may be easily 
imposed upon to their own destruction, they 
may be brought to have diffidence and even 
abhorrence (for this book goes all that length) 
of that, which is the salvation of the public, 
and every thing that is dear to them. 

1 impute then to this book, a deliberate de- 
sign to eradicate from the minds of the people 
of this country that enthusiastic love which 
they have hitherto had for that constitution, 
and thereby to do the utmost work of mis- 
chief that any human being can do in this 
society. 

Gentlemen, farther I impute to it that, in 
terms, the regal part of the government of 
this country, Bounded and limited as it is, is 
represented as an oppressive and an abomi- 
nable tyranny. 

Thirdly, That the whole legislature of thU 
country is directly an usurpation. 

Again, with respect to the laws of this 
realm, which hitherto have been our boast, 
indiscriminately and without one single ex- 
ception, that they are grounded upon this 
usurped authority, and are therefore m them- 
selves null, or, to use his own words— that 
there is little or no law in this country. 

Then, gentlemen, is it to be held out to a 
community of ten or twelve millions of people, 
is it to be held out, as well to the lower as to 
the better informed classes of these ten or 
twelve millions, that there is nothing in this 
society that is binding upon their conduct, 
excepting such portion of religion or morality 
as they may individually and respectively en* 
tertain? 

Gentlemen, are we then a lawless banditti ? 
Have we neither laws to secure our property, 
our persons, or our reputations ? — Is it so that 
every man’s arms are unbound, and that he 
may do whatever he pleases in the society 

• See Starkie Ml the law of Slander and 
Libel, ch» 93, 
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Are we reduced back again to that savage 
state of nature? — I ask you the question: 
You, gentlemen, know well what the answer 
is ; but, gentlemen, are we to say, that a man 
who holds this out to those who are not fur- 
nished with the means of giving the answer 
which I know you, and every gentleman who 
bears me at this moment, will give, is dis- 
cussing a question ? Can any thing add to his 
slander upon the constitution, and upon the 
separate parts of the government, so consti- 
tuted as ours is, more than that sweeping 
imputation upon the whole system of law 
that binds us together — namely, that it is null 
and void, and that there is in reality no such 
thing to be found ? 

Gentlemen, in the several passages which 
I shall read to you, I impute this to him also, 
that he uses an artifice gross to those who 
can observe it, but dangerous in the extreme 
to those whose minds perhaps are not suffi- 
ciently cultivated and habituated to reading, 
to enable them to discover it: the artifice, 
in order to create disgust, is neither more nor 
less than this — it is stating all the objections 
that can possibly be urged to monarchy, 
separately and solely considered, and to pure 
and simple aristocracy ; he never chooses to 
say a single syllable with respect to those two 
as combined with a democracy, forbearing 
also to state, and industriously keeping out 
of the way, every circumstance that regards 
ttyat worst of all governments, an unbalanced 
democracy, which is necessarily pregnant 
with a democratical tyranny. This is the 
gross artifice; and when you come to dis- 
sect the book in the careml manner that I 
have done, I believe you and every other 
reader will easily detect that artifice. 

Gentlemen, to whom arc the positions that 
are contained in this book addressed ? They 
are addressed, gentlemen, to the ignorant, to 
the credulous, to the desperate ; to the des- 
perate all government is irksome; nothing 
can be so palatable to their ears as the com- 
fortable doctrine that there is neither law nor 
government amongst us. 

The ignorant ana the credulous, we all know 
to exiBt in all countries ; and perhaps exactly 
in proportion as their hearts are good and 
simple, are they an easy prey to the crafty 
who have the cruelty to deceive them. 

Gentlemen, in judging of the malignant 
intention which I must impute to this author, 
you will be pleased to take into your consi- 
deration the phrase and the manner as well as 
the matter. The phrase I state to be insi- 
dious and artful, the manner in many in- 
stances scoffing and contemptuous, a short 
argument, often a prevalent one, with the 
ignorant or the credulous. With respect to 
the matter, in my conscience I call it treason, 
though technically, according to the laws of 
the country, it is not ; for, gentlemen, balance 
the inconvenience to society of that which is 
technically treason, — and in this country, we 
must not, thank God, extend it, but keep it 
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within its most narrow and circumscribed de-» 
fmitions, — but consider the comparative dif- 
ference of the mischief that may happen from 
spreading doctrines of this sort, and that 
which may happen from any treason what- 
ever. 

In the case of the utmost degree of treason, 
even perpetrating the death of a prince upon 
the throne, the law has found the means of 
supplying that calamity in a manner that may 
save the country from any permanent injury. 
In many periods of the history of this coun- 
try, which you may easily recollect, it is true 
that the reign of a good prince has been in- 
terrupted by violence, — a great evil !— but not 
so great as this; the chasm is filled up in- 
stantly by the constitution of this country, 
even if that last of treasons should be com- 
mitted. 

But where is the power upon earth that 
can fill up the chasm of a constitution that 
has been growing — not for seven hundred 
years, as Mr. Paine would have you believe, 
from the Norman conquest — but from time 
almost eternal, — impossible to trace ; that has 
been growing, as appears from the symptoms 
Julius Caesar observed when he found our 
ancestors nearly savages in the country, firom 
that period until it was consummated at the 
Revolution, and shone forth in all its splen- 
dour ? 

In addition to this, this gentleman thinks 
fit even to impute to the existence of that 
constitution, such as I have described it, the 
very evils inseparable from human society, 
or even from human nature itself : all these 
are imputed to that scandalous, that wicked, 
that usurped constitution under which we, 
the subjects of this country, have hitherto 
mistakenly conceived that we lived happy 
and free. 

Gentlemen, I apprehend it to be no very 
difficult operation of the human mind to dis- 
tinguish reasoning and well meant discussion 
from a deliberate design to calumniate the 
law and constitution under which we live, 
and to withdraw men’s allegiance from that 
constitution; it is the operation of good 
sense: it is, therefore, no difficult operation 
for a jury of the city of London : therefore, 
you will be pleased to observe whether the 
whole of this book, I should rather say, such 
part as I am at present at liberty to advert 
to, is not of this description, that it is by no 
means calculated to discuss and to convince, 
but to perform the shorter process of inflam- 
mation ; not to reason upon any subject, but 1 
to dictate ; and, gentlemen, as 1 stated toyoo ‘ 
before, to dictate in such a manner, and in 
such phrase, and with all such circumstances 
as cannot, in my humble apprehension, leave 
the most remote doubt upon your minds of 
what was passing in, the heart of that man 
who composed that book. 

Gentlemen, you will permit me now 4o .say 
a word or two upon those passages which 1 1 
have selected to you, first describings hslfe 
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vfaet those passages are. I have thought rt 
much more becoming, much more beneficial 
to the public, than any other course that I 
could take, to select six or seven, and no more 
(not wishing to load the record unnecessarily) 
of those passages that go to the very root of 
our constitution; that is the nature of the pas- 
sages which I have selected ; and, gentlemen, 
the first of them is in page 21, where you will 
find this doctrine : 

u All hereditary government is in its na- 
ture tyranny. An heritable crown, or an 
heritable throne, or by what other fanciful 
name such things may be called, have no 
Oj her significant explanation than that man- 
kind are heritable property. To inherit a 
government is to inherit the people^ as if they 
were flocks and herds/' 

Now,, gentlemen, what is the tendency of 
this passage — u All hereditary government is 
in its nature tyranny*'? So that no qualifica- 
tion whatever, not even the subordination to 
the law of the country, which is the only pa#- 
raxnouut thing that we know of in this conn- 
try, can take it out of the description of ty- 
ranny; the regal office being neither move 
nor less than a trust executed for the subjects 
of this country ; the person who fills the regal 
office being understood, in this country, to be 
neither more nor less than the chief executive 
magistrate heading the whole gradation of 
magistracy. 

Sit without any qualification ho states k 
roundly, that under all circumstances what- 
ever, hereditary government must in its na- 
ture be tyranny : what is that but to hold out 
to the people of this country that they are 
nought but slaves? To be sure, if they are 
living under a tyranny, it is impossible to 
draw any other consequence. 

This is one of those short propositions that 
are crammed down the throat of eveiy man 
that is accessible to their arts in this country; 
this is one of those propositions, which, if 
he believes, must have the due effect upon 
his mind, of saying, the case is come when 
I understand I am oppressed ; I can bear it 
no longer. * 

u An heritable crown'*— Ours is an herita- 
ble crown, and therefore it is comprehended 
in this dogma — u Or by what other fanciful 
name such things may be called’* — Is that 
discussion ? Contemptuous, vilifying, and de- 
grading expressions of that sort are applied 
to that which we are accustomed to look to 
with reverence, namely, the representation of 
the whole body of magistracy and of the law — 
u have no other significant explanation than 
that mankind are heritable property. To in- 
herit a government is to inherit the people, as 
if they were flocks and herds." 

Why, gentlemen, are the people of Eng- 
land to be told, without further ceremony, 
that they are inherited by a king of this coun- 
try, and that they are precisely m the case of 
t&eep and oxen ? I leave you to judge, if such 
glpas, contemptible, ana abominable false- I 
VOL. XXII. 1 
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hood is delivered out in bits and scraps of this 
sort, whether that does not call aloud for 
punishment? 

Gentlemen, only look at the truth; the' 
converse is directly the case. The king of 
this country inherits an office under the law ; 
he does not inherit persons ; we are not in a 
state of villenagc : tne direct reverse to what 
is here pointed out is the truth of the matter; 
the king inherits an office, but as to any in- 
heritance of his people,, none, you know, be- 
longs to him, and I am ashamed to say any 
thing more upon it. 

The next is in page 4?, in which this man* 
is speaking of the Congress at Philadelphia 
in 1*87, which was held because the govern- 
ment of that country wa9 found to be ex- 
tremely defective as at first established. 

“ This convention met at Philadelphia, in 
May 1787, of which general Washington was 
elected president ; he was not at that timo 
connected with any of the state-governments 
or with Congress. He delivered up his com- 
mission when the war ended, and since then 
had lived a private citizen. 

“ The convention went deeply into all the 
subjects, and having, after a variety of debate 
and investigation, agreed among themselves 
iq)on the several parts of a federal constitu- 
tion, the next question was the manner of 
giving it authority and practice/' 

What is the conclusion- of that?— They cer- 
tainly agreed upon an appointment of theil 
federal constitution in 1787. I should have 
thought that a man, meaning nothing more 
than history, would have been very- well con- 
tented to have stated what actually did 
happen upon that occasion ; but, in order to 
discuss (as possibly it may be called) some^ 
thing that formerly did pass in- this country, 
he chose to do it in these inflaming and con* 
temptuous terms ; 

u For this purpose they did not, like a 
cabal of courtiers, send for a Dutch Stadt- 
holder or a German Elector; but they re- 
ferred the whole matter to the sense and in- 
terest of the country/* 

Here again the Revolution and the Aet of 
Settlement stare us in the face, as if the in- 
terest and the sense of the country were in 
no way consulted ; but, on the contrary, it 
wa 9 nothing more than a mere cabal of cour- 
tiers. — Whether that is or is not to be en- 
dured in this country, your verdict will show; 
but, in order to show you how totally un-* 
necessary this passage was, except for the de- 
liberate purpose of calumny; if this passage 
had been left out, the narration would have 
been quite perfect. I will read three or four 
lines just to show how perfect it would have 
been: — “ The next question was about the 
manner of giving it authority and practice/* 
The passage beyond that which I call a libel, 
— M They first directed that the proposed con- 
stitution should be published ; secondly, that 
each state should elect a convention, lor the 
purpose of taking it into consideration, *n*l 
i G 
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of ratifying or rejecting it;” and so the story 
goes on — out, in order to explain what I mean 
by a dogma thrust in, I call your attention' 
to this, as one of those which has no earthly 
connexion with the subject he was then speak- 
ing of. < 

Does not this passage stand insulated be- 
tween the two parts of the connected story, 
officiously and designedly thrust in for the 
purposes of' mischief? Gentlemen, the arti- 
fice of that book consists also in this : the 
different wicked passages that are meant to 
do mischief in this country, are spread 
throughout it, and stuck in here and there, 
in a manner, that, in order to see the whole 
malignity of it, it is necessary to have a re- 
cojlection of several preceding passages ; but 
these passages, when brought together, mani- 
festly show the full design of the writer, and 
therefore extracts of it may be made to con- 
tain the whole marrow ; and at the same time 
that each passage, taken by itself, will do 
mischief enough, any man reading them to- 
gether, will see that mischief come out mCrch 
clearer than by a mere transient reading. 

The next passage I have to observe upon is 
in page 5$, and m page 52 he is pleased to 
express himself in this manner: he says, 

44 The history of the Edwards and the 
Henries, and up to the commencement of 
the Stuarts, exhibits as many instances of 
yrannjr ^ could be acted within the limits j 
to which the nation had restricted it; the 
Stuarts endeavoured to pass those limits, and 
their fate is well known. In all these in- 
stances we see nothing of a constitution, but 
only of restrict ions on assumed power.” 

Then, gentlemen, from the reign of the 
Edwards and the Henries A*wn to the Revo- 
lution, h was a regular progression of tyranny, 
not a progression of liberty, but of tyranny, 
till the Stuarts stepped a little beyond the 
line in the gradation that was going forwards, 
and that begot a necessity for a revolution ; 
but of the Edwards I should have thought, at 
least, he might have spared the great founder 
of our jurisprudence, king Edward the First, 
beside many other princes, the glory and the 
boast of this country, and many of them re- 
garded of its freedom and constitution ; but 
instead of tjiat, this author would have the 
people of this country believe, that up to that 
time it was a progressive tyranny, and that 
there was nothing of a constitution, only re- 
strictions on assumed power ; — so that all the 
power that existed at that time was assump- 
tion and usurpation. 

He thus proceeds: “ After this, another 
William, descended from the same stock, and 
claiming from the same origin, gained pos- 
session; and of the two evils, James and 
W illiam, the nation preferred what it thought 
the least,” — so that the deliverance of tnis 
country ly the prince of Orange was an evil, 
but the least of the two,— 1 44 since frt>m cir- 
cumstances it must take one. The Act called 
the Bill of. Rights co^es here into view. 
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What is it but a bargain which the parts of 
the government made with each other to di* 
vide powers, profits, and privileges? You shall 
have so much, and I will have the rest* And 
with respect to the nation, it said, For your 
share you shall have the right of petitioning. 
This being the case, the Bill of Rights is 
more properly a Bill of MVongs and tf Intuit, 
As to what is called the Convention Parlia* 
ment, it was a thing that made itself, and then 
made the authority by which it acted ; a few 
persons got together, and called themselves by 
that name ; several of them had never been 
elected, and none of them for the purpose. 

44 From the time of William a species of 
government arose, issuing out of this ooaK» 
turn Bill of Rights, and more so since the 
corruption introduced at the Hanover suc- 
cession by the agency of Walpole, that can 
be described by no other name than a des« 
potic legislation.” 

Now, Gentlemen, this is the description 
that this man holds out of that on which test 
the property, the lives and liberties, and the 
privileges of the people of this country. I 
wonder to God, gentlemen, that any British 
man (for such this* man certainly was, asd 
still is) could utter such a sentence, and that, 
to use the language of our own poet, when 
he spoke these words, “ A Bill of Wrongs, a 
Bill of Insult,” they did not 4 stick in his 
throat/ What is that Bill of Rights? It 
can never be too often read. I will make no 
comment upon it, because your own heads and 
hearts will make that comment. You have 
a posterity to look to. Are desperate ruffians, 
who are to be found hi every country, thro 
to attack the unalienable rights and privileges 
which are to descend undiminished to mat 
posterity ? 

Are you not to take care that this shall be 
sacred to your posterity ? Is It not a trust in 
your hands? It is a trust in your hands as 
much as the execution of the law is a trust 
in the hands of the crown; each has its 
guardians in this community, but you are die 
guardians of the Bills of Rights : 

Gentlemen, it is this, 44 That the pretended 
power of suspending of laws, or the execution 
of laws, by regal authority, without consent 
of parliament is illegal. 

44 That the pretended power of dispensing 
with laws, or the execution of laws, by the 
regal authority, as it tiath been assumed and 
exercised of late, is illegal.” 

That is, the law is above all. 

44 That levying money for, or to the use of, 
the crown, by pretence of prerogative, with- 
out grant of Parliament, for longer time, or 
in other manner than the same is or shall 
he granted, is illegal. 

44 That it is tpc right of the subjects to 
petition the king ; and all commitments and 
prosecutions for such petitions are illegal.” 

All that you get by the Bill of Rights, ac- 
cording to this man’s doctrine, is, B»t the 
Commons of this country have tht 
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yttrtiooing. We all know this alludes to the 
cue of the seven bishops ;• that was a gross 
violation of the rights of those subjects of 
this country ; therefore he states falsely and 
maliciously* according to the language of the 
information, which is perfectly correct in the 
present case, that the whole that was ob- 
tained by the subjects of this country was the 
right of petitioning ; whereas it is declared to 
be their unalterable right, and ever to have 
been so, and adverts, as I before stated, to a 
gross violation of it in a recent case. 

* That the raising or keeping a standing 
army within the kingdom in time of peace, 
unless it be with consent of Parliament^ is 
against law.” 

* That the subjects, which are Protestant^ 
apy have arms for their defence, suitable to 
their conditions, and as allowed by law.” 

“ That elections of members of parliament 
ought to be free.” 

“ That the freedom of speech, and debates 
or proceedings in Parliament, ought not to 
be impeached, or questioned, in any court or 
phot out of Parliament.” 

“ That excessive bail .ought not to be re- 
quired, nor excessive fines imposed, nor cruel 
tod unusual punishments inflicted.” 

* That jurors ought to be duly impannelled 
and returned ; and jurors which pass upon 
men in trials for high treason ought to be 
freeholders.” 

* That all grants and promises of fines 
and forfeitures of particular persons, before 
conviction, are illegal and void.” 

li And that for the redress of all grievances, 
and for the amending, strengthening, and 
Preserving of the laws, parliaments ought to 
be held frequently.” 

Farther,, gentlemen, this Bill goes on to 
eay, “ For the ratifying, confirming, and 
establishing the said declaration, and the 
articles, clauses, matters, and things therein 
contained, by the force of a law made in due 
form, by authority of parliament, do pray it 
may be declared and enacted, that all and 
singular the rights and liberties asserted and 
claimed in the said declaration are the true, 
ancient, and indubitable rights and liberties 
of the people of this kingdom, and so shall 
be esteemed, allowed, adjudged, deemed, and 
token to be ; and that all and every the par- 
ticulars aforesaid shall be firmly and strictly 
holjdea and observed, as they are expressed 
in the said declaration ; and all officers and 
ministers whatsoever shall serve their ma- 
jesties and their successors, according to the 
same in all times to come.” 

Such, gentlemen, is the BUI of Wrongs 
end of Insult. I shall not profane it by say- 
mg one more word upon it. 

Now, gentlemen. I would ask you, whether 
is sqid by this man be reasoning or 
wagra}; or whether it is nothing else but 
flW|tuiii, and that deception consisting of a 

?Sce thefr c^e # Vol. XII. p. W3 # 


A. D. 1792. [39Q 

1 most abominable and complete suppression ? 
Is there a word of this act quoted ? Has the 
poor mechanic, to whom this passage is ad- 
[ dressed, who is told that he has been wronged 
| and insulted at the revolution, has he tiiis 
statute by him to read ? Would it not have 
ljeen fair, at least to have stated what it was? 
But instead of that, unsight unseen (to use 
a very vulgar expression), this proposition is 
tendered to the very lowest man in this 
country, namely, that the Bill of Rights is a 
Bill of Wrongs and of Insult. 

Pass we then on to another : if you will 
please to make a memorandum of page 56* 
you will find that in the same spirit, and with 
the same design, this man tells you that— - 
u The intention of the government of Eng- 
land,” here comes in another contemptuous 
expression “ (for I rather choose to call it by 
this name than the English government), 
appears, since its political connexion with 
Germany, to have been so completely en- 
grossed and absorbed by foreign affairs, and 
the means of raising taxes, that it seems tp 
exist for no other purposes.” 

, The government of the country then does 
not exist for the purpose of preserving our 
lives and properties ; but the government, 
I mean the constitution of the country. 
King, Lords, and Commons, exists for no 
purpose but to be the instruments of raising 
taxes. To enter into any discussion of tha^ 
is taking np your time unnecessarily — I only 
beg to draw your attention to the dogmatical 
and cavalier manner in which these things 
are asserted ; further, he says — “ Domestic 
concerns are neglected ; and with respect to 
regular law ; there is scarcely such a thing.” 

I stand in the city of London ; I am ad- 
dressing myself to gentlemen eminent in that 
city : whether the legislature, since the Re- 
volution, has, or has not, adverted to do- 
mestic concerns, I think I may appeal to the 
growing prosperity of this country, from thb 
moment that the nightmare has been taken 
off its stomach, which pressed upon it up to 
that moment. 

We then proceed to page 63, where, after 
the whole constitution of this country has 
been thus treated in gross, he proceeds a 
little to dissect and consider the component 
parts of that constitution ; and in page 63, 
m a dogma, we have this : 

" With respect to the two Houses of which 
the English Parliament is composed, they 
appear to be effectually influenced into one ; 
and, as a legislature, to have no temper of 
its own. The minister, whoever he at any 
time may be, touches it, as with an opium 
wand, and it sleeps obedience.” 

Now, gentlemen, here is another dogma 
without a single fact, without a single argu- 
ment ; but it is held out to the subjects of 
this country, that there is no energy or acti- 
vity in either the aristocratical or democratical 
parts of this constitution, but that they are 
asleep, and you might just as well have stp- 
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tues there; it is not merely said that it is so 
now but it is in the nature of things, says he, 
that it should be so. 

“ But if we look at the distinct abilities of 
the two Houses, the difference will appear so 
great as to show the inconsistency ot placing 
power where there can be no certainty of the 
judgment to use it. — Wretched as the state 
of representation is in England, it is manhood 
compared with what is called the House of 
Lords ; and so little is this nick-named House 
regarded, that the people scarcely inquire at 
any time what it is doing. It appears also 
do be most under influence, and the furthest 
Temoved from the general interest of the na- 
tion.” 

Now, gentlemen, this is again speaking in 
this man’s contemptuous manner, at the ex- 
pense of the aristocratical part of our constitu- 
tion of government ; an essentially beneficial 
■part, whose great and permanent interest in the 
country renders it a firm barrier against any 
•encroachment. I am not to suppose that you 
are so ignorant of the history of your country, 
as not to know the great and brilliant cha- 
racters that have sat in that House. No 
particular period of .time is alluded to in this j 
•passage. He surely cannot mean the present 
time ; but I conceive he speaks of all times, ! 
and that from the very nature of our govern- 
ment it must everlastingly be so. Slander 
upon that very great and illustrious part of 
the legislature (untrue at any period), written j 
in this scurrilous and contemptuos manner, 
ts distinguished greatly indeed from any 
«ober discussion of, whether an aristocratical 
part of government is a good or had thing, 
and is calculated only to mislead and in- 
flame. 

If you look next to page 107, there you 
will find that two of the component parts of 
the legislature having been thus disposed of, 
we come up to the throne itself, and this man 
says very truly of himself : 

“ Having thus glanced at some of the de- 
fects of the two Houses of Parliament, I pro- 
ceed to what is called the crown, upon which 
I shall be very concise : 

“ It signifies a nominal office of a million 
a year, the business of which consists in re- 
ceiving the money ; whether the person be 
wise or foolish, sane or insane, a native or a 
foreigner, matters not. Every minister acts 
upon the same idea that Mr. Burke writes ; 
namely, that the people must be hoodwinked, 
and held in superstitious ignorance by some 
bugbear or other; and what is called the 
crown answers this purpose, and therefore it 
answers all the purposes to be expected from 
it — This is more than can be said of the 
other two branches. 

“ The hazard to which this office is ex- 
posed in all countries,” including this among 
the rest, u is not from any thing that can 
happen to the man, but from what may hap- 
pen to the nation— the danger of its coming 
to Hsacnses.” 
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Then, gentlemen, we have been insane for 
these seven or eight hundred years : and I 
shall just dismiss this with this observation, 
that this insanity having subsisted so long, 
I trust in God that it is incurable. 

In page 1 1 6, you have this note— M I hap- 
pened to be in England at the celebration of 
the centenary of the Revolution of 1688. The 
characters of William and Mary have always 
appeared to me detestable; the one seeking 
to destroy his uncle, and the other her father, 
to get possession of power themselves: yet 
as tne nation was disposed to think something 
of that event, I felt hurt at seeing it ascribe 
the whole reputation of it to a man who had 
undertaken it as a job, and who, besides 
what he otherwise got, charged six hundred 
thousand pounds for the expense of the little 
fleet that brought him from Holland. — George 
the First acted the same close-fisted part as 
William had done, and bought the duchy of 
Bremen with the money he got from Eng- 
land, two hundred and fifty thousand pounds 
over and above his pay as king ; and having 
thus purchased it at the expense of England, 
added it to his Hanoverian dominions for his 
own private profit. — In fact, every nation that 
does not govern itself, is governed as a job. 
England has been the prey of jobs ever since 
the Revolution ” 

Then, gentlemen, what he calls a nation 
governing itself is something extremely dif- 
ferent from a nation having consented from 
time immemorial to be governed by a demo- 
cracy, an aristocracy, and an hereditary exe- 
cutive supreme magistrate; and moreover, by 
a law paramount, which all are bound to obey: 
he conceives, I say, that sort of government 
not to be a government of the people them- 
selves, but he denominates that sort of govern- 
ment a job, and not a government. 

Gentlemen, such are the passages which I 
have selected to yon, as those that disclose 
the most offensive doctrines in the book ; that 
is, such as go fundamentally to the overturn- 
ing the government of this country. I beg 
pardon— I have omitted one which contains 
more of direct invitation than any thing I 
have yet stated. It is in page 161 ; it is said, 
“ the fraud, hypocrisy, and imposition of go- 
vernments are now beginning to be too weM 
understood to promise them any long career. 
The farce of monarchy and aristrocracy in all 
countries is following that of chivalry, and 
Mr. Burke is dressing for the funeral — let it 
then pass quietly to the tomb of all other 
follies, and the mourner be comforted. The 
time is not very distant when England will 
laugh at herself for sending to Holland, Ha- 
nover, Zell, or Brunswick, for men, at the 
expense of a million a year, who understood 
neither her laws, her language, nor her inte- 
rest, and whose capacities would scarcely have 
fitted them for the office. of parish constable. 1 ' 

This is said of William the Third— rtbis is 
said of two very illustrious princes of the 
House of Brunswick, George the First and 
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Second, and extends to the present sovereign 
upon the throne. 

“ If government could be trusted to such 
bands, it must he some easy and simple thing 
indeed ; and materials lit for all the purposes 
may be found in every town and village in 
England/* 

The policy of the constitution of this coun- 
try has ever avoided, excepting when driven 
to it hy melancholy necessity, to disturb the 
hereditary succession to the throne; and it 
bas wisely thought it more fitting to pursue 
that system, eyen though a foreigner should 
be seated on the throne of these realms than 
to break through it. — This would insinuate 
that the necessary defects of an hereditary 
monarchy are such as outweigh the advan- 
tages attending that which I have stated. Is 
that so ? I would ask any man who hears me, 
in point of history, whether it is not the per- 
manent defect of elective monarchies, that the 
sovereigns are seldom men of any considera- 
tion, and for an obvious reason ; most fre- 
qaently it has happened, that turbulent fac- 
tions, after having desolated their country, 
one of them (it has so happened, at least m 
most instances as far as my recollection goes) 
sets up a tool whom the successful faction 
can themselves govern at pleasure. — Often 
bas it happened that such factions, when 
a civil war arises, which must almost neces- 
sarily be the case in elective monarchies, not 
choosing to come to the conclusion ' of an 
aimed contest, have chosen a very weak 
person, each in hope of strengthening his 
party the time the periodical civil war 
should dome round. I believe, upon exami- 
nation, this will be found to be generally the 
rase, and to have prevailed in elective monar- 
chies to a greater degree than any inconve- 
niences that may have ever arisen from the 
natural infirmities of princes who succeeded 
to their thrones by hereditary right, in the 
constitution of Great Britain; for to that, this 
man alludes. 

Has he stated with any sort of fairness, or 
has he at all stated or adverted to the many, 
many remedies we have for any defect of that 
rort? Has he stated the numerous councils of 
a kina? His council of parliament — his coun- 
cil of bis judges in matters of law — his privy 
council ? Has he stated the responsibility of 
all those councils ; some in point of character, 
wine of personal responsibility. Has he stated 
the responsibility ot those immediate servants 
who conduct his executive government ? Has 
he stated the appointment of regents? Has 
be stated all this, which is indispensably nc- 
ceesary towards a fair and honest discussion 
(which this book will possibly be called) of 
this point of his insuperable objection to 
hereditary monarchy ? Can this be called any 
other than gross suppression and wilful mis- 
statement, to raise discontent in half-informed 
minds? 

There does come across my mind at this 
■uncut, unquestionably, one illustrious ex- 
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ception to that doctrine I have stated, of men 
not the most capable of government having 
in general been chosen in the case of elective 
monarchies; and that is a man whom no 
indignities, no misfortunes, no disappoint- 
ments, no civil commotions, no provocations, 
ever forced from the full and steady possession 
of a strong mind, which has always risen 
with elasticity under all the pressures that I 
have stated : and he, though not in one sense 
of that word a great prince, yet is certainly a 
great man, who will go down as such to the 
latest posterity ^ I mean the king of Poland, 
Don’t imagine, gentlemen, that my adverting 
to this illustrious character is useless. Every 
gentleman who hears me, knows he had a 
considerable part of his matured education in 
this country. Here he familiarized himself 
with the constitution of this country. Here 
he became informed of the provisions of what 
this man calls the Bill of Wrongs and Insults, 
without disparagement to him, for I believe 
him to be a just and wise prince, of great 
natural faculties. Here it was that he saw, 
and could alone learn how the regal govern- 
faient of a free people was conducted, and that 
under a prince of the House of Brunswick. 

Gentlemen, having stated thus much to 
you, I will now, for want of suitable expres- 
sions (for mine are very feeble), borrow from 
another : I certainly have formed an opinion 
upon this subject precisely similar ; to deliver 
it in plain words would exhaust the utmost of 
my powers, but I will borrow the words of a 
very able writer who has most properly, for 
fear some ill impression should be made by 
this book on the weaker part of mankind in 
America, given an answer to this book of Mr. 
Paine. That distinguished gentleman, I have 
reason to believe, though not the chief ma- 
gistrate in that country, is the second in the 
executive government of it; that is, .he is 
second in the exercise of the regal part of the 
government of that country. He takes care 
to confute accurately what Mr. Paine says 
with respect to America; but. borrowing his 
words, I beg to be understood, that this is my 
opinion of the work before you, and which 
I humbly offer for your consideration and 
adoption. He says, ** His intention appears 
evidently to be, to convince the people of 
Great Britain, that they have neither liberty 
nor a constitution: that their only possible 
means to produce those blessings to them- 
selves, is to topple down headlong their pre- 
sent government, and follow implicitly the 
example of the French.** 

Gentlemen, the next passage, which I beg 
to be understood as mine (1 wish I could 
express it as well myself), is this: — “Mr. 
Paine, in reply, cuts the Gordian knot at once, 
declares the parliament of 1688 to have been 
downright usurpers, censures them for having 
unvyiseTy sent to Holland for a king, denies 
the existence of a British constitution, and 
invites the people of England to overturn 
their present government, and to erect ano- 
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tber upon ike broad basis of national sove- 
reignty and government by representation. 
As Mr. Paine has departed altogether from 
the principles of the Revolution, and has torn 
up by the roots all reasoning from the British 
constitution, by the denial of its existence, it 
becomes necessary to examine his work upon 
the grounds which he has chosen to assume. 
If we judge of the production from its apparent 
tendency, we may call it an address to the 
English nation, attempting to prove that they 
have a right to form a new constitution ; that 
it is expedient for them immediately to exer- 
cise that right, and that in the formation of 
this constitution they can do no better than 
to imitate the model set before them hy the 
Preach national assembly. However imme- 
thodical his production is, I believe the whole 
of its argumentative part may be referred to 
these three points: if the subject were to 
affect only the British nation, we might leave 
them to reason and act for themselves ; but 
these are concerns equally important to ail 
mankind ; and the citizens of America are 
called upon, from high authority” (he alludes 
to a gentleman in a high situation in that 
country, who has published an opinion of this 
book), “ to rally round the standard of this 
champion of Revolutions. I shall, therefore, 
Vow proceed to examine the reasons and 
so he goes on. 

Gentlemen, I would adopt, with your per- 
mission, a few more words from this publica- 
tion : — “ When Mr. Paine invited the people 
of England to destroy their present govern* 

a and form another constitution, he 
1 have given them sober reasoning, and 
not flippant witticisms.” Whether that is or 
is not the case, what I have read to you to- 
day will enable you to judge. “ He should 
have explained to them the nature of the 
grievances by which they are oppressed, and 
demonstrated the impossibility of reforming 
the government in its present organization, 
lie should have pointed out some possible 
method for them to act, in their original cha- 
racter, without a total dissolution of civil so- 
ciety among them ; he should have proved 
what great advantages they would reap as a 
nation from such a revolution, without dis- 
guising the great dangers and formidable diffi- 
culties with which it must be attended.” So 
much for the passages themselves, and this 
interpretation, which I humbly submit to 
your consideration. 

The next matter upon which I shall pro- 
ceed is the evidence which I propose to ad- 
duce, and that evidence will go to show, not 
only the fact of this man’s being the writer 
of this book, by his own repeated admission, 
and by letters under his own hand, but will 
likewise go directly to show what is his intent 
in such publication, which appears I think 
most clearly; and over and above that I shall 
produce to you a letter, which this man was 
pleased to address to myself, in which letter 
ne avows himself in so many words the au- 


thor, and I shall prove it to be his 
writing ; and further than that, there is mat- 
ter in that letter apparently showing the in- 
tention with which that book was written, 
namely, to vilify this constitution, and to in- 
jure this country irretrievably. 

Two other letters I shall be under the ne- 
cessity of reading to you, in which he has 
stated himself the author. The one is a let- 
ter to a person of the name of Jordan, in 
which he expresses himself in this manner ; 

“ February Id, 1792” (that was the day on 
which the book was published) : * For your 
satisfaction and my own I send you the in- 
closed, though I do not apprehend there will 
be any occasion to use it : if in case there 
should, you will immediately send a line for 
me, under cover, to Mr. Johnson, St. Paul’i 
church-yard, who will forward it to me, upon 
which I shall come and answer personally 
for the work ; send also for Mr. HomeTooke, 

a x. p » 

The letter inclosed was this ; addressed to 
the same man, Jordan, the bookseller:-* 
“ Sir, should any person, under the sanctioo 
of any kind of authority, inquire of you re- 
specting the author and publisher of the 
Rights of Man, you will please to mention 
me as the author and publisher of that work, 
and show to such person this letter. I will, 
as soon as I am acquainted with it, appear 
and answer for the work personally.” 

Gentlemen, with respect to his letter writ- 
ten to me, it is in these terms : 

Mr. Erskine. My lord, the attorneygeneral 
states a letter in the hand -writing of Mr. 
Paine, which establishes that he is the au- 
thor. I desire to know whether he means to 
read a letter which may lie the subject of a 
substantive and distinct prosecution ; I do not 
mean to dispute the publication, but only to 
express my doubt, whether the attorney ge- 
neral can think it consistent with the situa- 
tion in which he is placed, at this momeut, 
to read a letter written at a time long subse- 
quent to the publication, containing, as I un- 
derstand (if I am mistaken in that, I with- 
draw my objection), containing distinct, clear, 
and unequivocal libellous matter, and which 
I, in my add/ess to the jury, if I am not de- 
ceived m what I have heard, shall admit to 
be upon every principle of the English law a 
libel. Therefore, if that should turn out to 
be the case, will your lordship suffer the mind 
of the jury to be entirely put aside from that 
matter which is the subject of the prosecu- 
tion, and to go into matter which hereafter 
may be, and I cannot but suppose would be, if 
the defendant were within the reach of the 
law of this country, the subject of a distinct 
and independent prosecution. 

Lord Kenyon . If that letter goes a jot to 
prove that he is the author *of this publica- 
tion, I cannot reject that evidence ; — in pro* 
secutions for high treason, where overt acts 
are laid! you a aaj prove overt acts not kid* to 
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prove those that arte laid ;• if it goes to prove 
him the author of the book, 1 am bound to 
admit it 

Mr. Attorney Central. The letter is thus : 


“ Paris, 1 Uk of November, First 
“ Year of the Repu blic • 


“ Sir, as there can be no personal resent- 
ment between two strangers, I write this let- 
ter to you, as to a man against whom I have 
so animosity. 

* You have, as attorney-general, com- 
menced a prosecution against me as the au- 
thor of the Rights of Man. Had not my duty 
in consequence of my being elected a member 
of the National Convention of France, called 
me from England, I should have staid to 
have contested the injustice of that prosecu- 
tion ; not upon my own account, for I cared 
not about the prosecution, but to defend the 
principles I had advanced in the work. 

“ The duty I am now engaged in is of too 
much importance to permit me to trouble my- 
self about your prosecution; when I have 
leisure, I shall have no objection to meet you 
on that ground : but, as I now stand, whether 
you go on with the prosecution, or whether 
you do not, or whether y*u obtain a verdict, 
or not, is a matter of the most perfect indif- 
ference to me as an individual. If you obtain 
one (which you are welcome to if you can get 
it), it cannot affect me, either in person, pro- 
perty, or reputation, otherwise than to in- 
crease the latter ; and with respect to your- 
self, it is as consistent that you obtain a ver- 
dict against the man in the moon, as against 
me ; neither do I see how you can continue 
the prosecution against me as you would 
have done against one of your own people, 
who had absented himself because he was 
prosecuted: what passed at Dover, proves 
that my departure from England was no se- 
cret. 

“ My necessary absence from your country 
affords the opportunity of knowing whether 
the prosecution was intended against Thomas 
Paine, or against the rights of the people of 
England to investigate systems and principles 
of government; for as I cannot now be the 
object of the prosecution the going on with 
the prosecution will show that something 
else was the object, and that something 
else can be no other than the people of Eng- 
land ; for it is against their rights, and not 
against me, that a verdict or sentence can 
operate, if it can operate at all. Be then so 
candid as to tell the jury (if you choose to 
continue the process) whom it is you are pro- 
renting, and on whom it is that the verdict 
is to fell." 

gentlemen, I certainly will comply with 
this request I am prosecuting both him and 
his work : and if I succeed in this prosecu- 
tion, he shall never return to this country 

~ - 

* See East's Pleas of the Crown, ch. ii, 

* ' 
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otherwise than in vinculis, for I will outlaw 
him. 

“ But I have other reasons than those I 
have mentioned for writing you this tetter; 
and however you may choose to interpret 
them, they proceed from a good heart. The 
time, Sir, is becoming too serious to play with 
Court prosecutions, and sport with national 
rights. The terrible examples that have taken 
place here upon men who, less than a year 
ago, thought themselves as secure as any pro- 
secuting judge, jury, or attorney-general, can 
now do in England, ought to have some 
weight with men in your situation." 

Now, Gentlemen, I do not think that Mft 
Paine judges very well of mankind— I do not 
think that it is a fair conclusion of Mr. Paine, 
that men such as you and myself, who are 
quietly living in obedience to the laws of the 
land which they inhabit, exercising their se- 
veral functions peaceably, and I hope with a 
moderate share of reputation : I do not con** 
oeive that men called upon to think, and in the 
habit of reflection, are the most likely men to 
be immediately thrown off the hinges by me- 
naces and threats ; and I doubt whether men 
exercising public functions, as you and I do 
in the face of our country, could have the 
courage to run away. All I can tell Mr. 
Paine is this— if any of his assassins are here 
#n London, and there is some ground to sup- 
pose they may be, or the assassins of those 
with whom lie is connected ; if they are here, 
I tell them, that I do in my conscience think, 
that for a man to die of doing his duty, is just 
as good a thing as dying of a raging fever, or 
under the tortures of the stone. Let him not 
think, that not to be an incendiary is to be a 
coward. 

He says — u That the government of Eng- 
land is as great, if not the greatest perfection 
of fraud and corruption, that ever took place 
since governments began, is what you cannot 
be a stranger to ; unless the constant habit of 
seeing it has blinded your sense." Upon my 
word, gentlemen, I am stone blind. I am not 
sorry for it.— “ But though you may not 
choose to see it, the people are seeing it very 
\ fast, and the progress is beyond what you 
| may choose to believe. Is it possible that 
you or I can believe, or that reason can make 
any other man belteve, that the capacity of 
such a man as Mr. Guelph, or any of his 
profligate sons, is necessary to the government 
of a nation ?" 

i Now, gentlemen, with respect to this pas- 
sage, I have this to say, it is contemptuous, 
scandalous, false, cruel. — -Why, gentlemen, is 
Mr. Paine, in addition to the political doc- 
trines that he is teaching us in this country ; 
is he to teach us the morality and religion of 
implacability ? • Is he to teach human crea- 
tures, whose moments of existence depend 
upon the permission of a Being, merciful, 
long- suffering, and of great goodness, that 
those youthful errors from which even royalty 
is not exempted, are to be treasured up in a 
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vindictive memory, and are to receive sen- 
tence of irremissibJe sin at his hands ? Are 
they all to be confounded in these slanderous 
terms, shocking for British ears to hear, and 
I am sure distressing to their heart9 ? He is a 
barbarian, who could use such profligate ex- 
pressions uncalled for by any thing which 
could be the object of his letter addressed to 
me. If giving me pain was his object, he has 
that hellish gratification. Would this man 
destroy that great auxiliary of all human laws 
and constitutions — “ to judge of others as we 
would .be judged purselves?” — This is the bill 
Of wrongs and insults of the Christian reli- 
gion. I presume it is considered as that bill 
of wrong9 and insults, in the heart of that J 
man who can have the barbarity to use those 
expressions, and address them to me in a way 
by which l could not but receive them. 

Gentlemen, there is not perhaps in the 
world a more beneficial analogy, nor a finer 
rule JLo judge by in public matters, than by 
assimilating them to what passes in domestic 
life. A family is a small kingdom, a king- 
dom is a large family. Suppose this to have 
happened in private life, judge of the good 
heart of this man, who thrusts into my hands, 
the grateful servant of a kind and beneficent 
master, and that too through the unavoidable 
trick of the common post/ slander upon that 
jnaster, and slander upon his whole offspring. 
— Lay your hands upon your hearts, and tell 
me what is your verdict with respect to his 
heart. — I see it ! 

Gentlemen, he has the audacity to say, “ I 
speak to you as one man ought to speak to 
another/' Does he speak to me of those au- 
gust personages as one man ought to speak 
to another ? Had he spoken those words to 
me personally, I will not answer for it, whe- 
ther I should not have forgot the duties of 
my office, and the dignity of my station, by 
being hurried into a violation of that peace, 
the breach of which I am compelled to punish 
in others. He says, u And I know also, that 
I speak, what other people are beginning to 
think. — That you cannot obtain a verdict (and 
if you do, it will signify nothing) without 
packing a jury, and we both know that such 
tricks are practised, is what I have very good 
reason to believe /' — Me nt iris impudent issime. 
— Gentlemen, I know of no such practice; 
I know, indeed, that no such practice exists, 
nor can exist ; I know the very contrary of 
this to be true ; and I know too that this let- 
ter, containing this dangerous falsehood, was 
destined for future publication; that I have 
no doubt of, and therefore I dwell thus long 
*»pon it. 

“ I have gone into coffee-houses, and places 
where I was unknown, on purpose to learn 
the currency of opinion." Whether the sense 
of this nation is to be had in some pot houses 
end coffee-houses in. this town of his own 
choosing, is a matter I leave to your judg- 
ment. “ And I never yet saw any company 
of twelve men that condemned the book; 
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but I have often found a greater number than 
twelve approving it ; ana this I think is a 
fair way of collecting the natural currency of 
opinion. Do not then. Sir, be the instrument 
of drawing twelve men into a situation that 
may be injurious to them afterwards." — Inju- 
rious to them afterwards ! — those words speak 
for themselves. He proceeds thus : 

“ I do not speak this from policy," (what 
then ?) “ but from"— (Gentlemen, I will give 
you a hundred guesses) — “ Benevolence ! 
But if you choose to go on with the process, 
I make it my request that you would read 
this letter in court, after which the judge and 
the jury may do as they please. As I do not 
consider myself the object of the prosecution, 
neither can I be affected by the issue one 
way or the other. I shall, though a foreigner 
in your country, subscribe as much money 
as any other man towards supporting the 
right of the nation against the prosecution; 
and it is for this purpose only that I shall do 
it. — Thomas Paine." 

So it is a subscription defence, you hear. 

“ P. S. I intended, had I staid in Eng- 
land, to have published the information, with 
my remarks upon it"— that would have been 
a decent thing — “before the trial came on; 
but as I am otherwise engaged, I reserve 
myself till the trial is over, when 1 shall 
reply fully to every thing you shall advance." 
I hope in God he will not omit any one 
single word that I have uttered to-day, or 
shall utter in my future address to you. 
This conceited menace I despise, as I do thote 
of a nature more cut-throat 

Gentlemen, I do not think that I need to 
trouble you any further for the present : ac- 
cording as you shall be of opinion, that the 
necessarily mischievous tendency and intent 
of this book is that which I have taken the 
liberty (at more length than I am warranted 
perhaps) to state to you ; according as you 
shall or shall not be of that opinion, so ne- 
cessarily will be your verdict. I have done 
my duty in bringing before a jury an offender 
of this magnitude. Be the event what it 
may, I have done my duty ; I am satisfied 
with having placed this great and flourishing 
community under the powerful shield of your 
protection. 

| Evidence eor the Crown. 

Thomas Haynes sworn. — Examined by Mr. 

Bearcroft . 

Where did you get that book?— At Mr. 
Jordan’s, in Fleet-street 

When ?— In the month of February, 1792* 
[It was put into Court] 

Thomas Chapman sworn. — Examined by Me. 

Solicitor General . 

What business are you ? — A printer. 

Do you know the defendant, Thomas 
Paine ?— I do. 

| Upon what .occasion did you become a*- 
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ytinted with htln ? — On the recommendation 
of Mr. Thomas Christie. 

For what purpose was he introduced to 
you, or you to nim ? — 1 was introduced to 
llr. Paine, by Mr. Christie, to print some 
book that he had* 

When was that? — I cannot directly say; 
it was in the year 1791. 

What book was that ? — The First Part of 
the Rights of Mpn. 

Are you a. publisher as well as a printer? 
— iam not ; tijerely a printer. 

you print the First Part of the Rights 

was the selling bookseller of that 
kook ?— Mr. Jordan, of Fleet-street. 

Had you any intercourse with Mr. Jordan 
and Mr. Paine- concerning that book ? — I had. 

What was that intercourse relative to ? — 
To the manner of publishing the book. 

Did Jordan in tact publish that book ? — 
Redid. 

Had you any intercourse with Mr. Paine 
rebtfre to the printing this book which I 
have in my hand ? — [The witness looked at 
it}— The first edition of this book 1 had ; I 
don't think I printed this edition of it I 
printed the first edition of it. 

Is that the First or Second part?— rThe 
Second Part. I printed a part of the Second 
Part. 

Mr. Erskine. Can you swear to' that very 
book?— I cannot. 

Mr. Sol . Gen. You say you printed part of 
0|e Second Part of the Rights of Man? — Yes. 

What part did you print? — I printed as far 
as page 112, signature H. 

By signature H, you mean the letter II 
that is at the bottom of the page ? — Yes. 

Upon whose employment dia you print so 
much of the Second Part ? — Mr. Paine's. 

Did you print the rest of the work from 
letter H to the conclusion of it ? — I have the 
copy in my possession as far as 146, 1 think : 
the manuscript copy. 

Did you print as far as 146, or stop at 112, 
signature H? — I stopped at 112; but my 
people had composed to page 146, which was 
not printed by me. 

Had you any conversation with Mr. Paine 
relative to the printing the remainder of the 
work, and if you had, what wa9 that conver- 
sation? — When 1 had finished page 112, or 
sheet H, the proof-sheet I, came into my 
hahd ; upon examining sheet I, there was a 
part, which, in my weak judgment, appeared 
of a dangerous tendency ; I therefore imme- 
diately concluded in my mind not to proceed 
aqy farther in the work ; accordingly I wrote 
a short note to Mr. Paine ; this was about 
two o'clock in the afternoon, determining to 
send & letter, with the remainder of the copy. 

I felt a degree of reluctance from the circum- 
stance of Mr. Paine's civilities that 1 had 
experienced as a gentleman and aauemployer ; 
end I was fearful I should not file courage 
in .fi morning to deliver up the copy: but a 
VOL. XXII. 
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circumstance occurred in the course of the 
day, which enabled me to do it wfth satisfac- 
tion to myself. I will relate the circum- 
stance, if you will give me leave. 

Was Mr. Paine present when that circum- 
stance happened was : ami as it may, 
in the eyes of the court, exculpate me from a 
charge that Mr. Paine has thought proper to 
bring against me, I shall esteem it a favour 
of the court if they will suffer me to mention 
every circumstance of (hat kind. — That very 
day at six o'clock Mr. Paine called upofi me. 

Do you recollect the day ? — I have a copy 
of that letter, which is dated the 17tli of 
January, so that he must have called upon 
me on the 16th. Mr. Paine called upon md, 
and, as was rather unusual, at least to my 
knowledge, he was rather intoxicated by li- 
quor. He had, I believe, that day, dined 
with Mr. Johnson, in St. Paul's Church-yard. 
Being intoxicated, he introduced a subject wa 
have unfortunately differed on several times ; 
the subject of religion, a favourite subject 
with him when intoxicated. I am sorry to 
mention these circumstances ; but it will 
justify me in the eyes of the public, as parfc 
of the appendix has done me material injury 
in my profession. The subject of debate ran 
very high; he opposed every thing with 
great virulence, till at length he came to 
personal abuse, very much so, both to myself 
and Mrs. Chapman. An observation was 
made by Mrs. Chapman, late in the evening, 
I believe near ten o'clock, at which Mr. Paine 
was particularly offended; rising up in a 
great passion, he said he had not been so 
personally affronted in the whole course of 
his life before. 

Mr. Erskine . The information charges no 
offence like this. 

Court. This is no offence, it appears only' 
at present to be impertinent. 

Mr. Erskine. I admit the publication, but 
I cannot admit that letter. 

Mr. Sol. Gen . Go on. 

Chapman. Mr. Paine accordingly rose in a 
great passion, declaring that, as I was a dis- 
senter, he had a very bad opinion of dissenters 
in general ; he believed them all to be a pack 
of hypocrites, and therefore he must deal 
very cautiously with them, and begged, there- 
fore, that in the morning, before Iproceeded 
any further in his work, we should have A 
settlement I felt a degree of pleasure in it, a* 
it enabled me, with courage, next morning, ta ■ 
deliver up his copy, which I had before da . 
termined. I sent a letter next morning, in- 
closing the whole of his copy. He caHea^ 
upon me, and made many apologies for what 
he had said ; he said that it was the effect of 
liquor, and hoped that I would pass it over, 
and proceed with the work ; but being de- - 
termined on the matter, I would not uponr* 
any account. 

And did you state to him s the reason whjf 
you would not go on with the wo k ?— I did* 
The letter will show the reason, 

2 D 
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You have told us that Mr. Paine was your 
employer, so far as you did print. Did you 
ever make any offers to any oody to buy the 
copy of the Secord Part of the Rights of 
Man ?— I did. 

To whom ?— To Mr. Paine. 

When you made these offers, did he accept 
them or refuse them, or how did he treat the 
offers ? — I made him three separate offers in 
the different stages of the work ; the first, I 
believe, was a hundred guineas, the second 
five hundred, and the last was a thousand. 

To these offers, what did Mr. Paine an- 
swer? — To the best of my recollection, he 
answered, that as it was his intention to 
publish a small edition of his work, he wished 
to reserve it in his own hands. 

Have you seen this Mr. Paine write ? — I 
have. 

Do you think you know his hand-writing ? 
—I think I do. 

Look at that letter, (dated Feb. 16, 1792,) 
is that his hand-writing ? — I think it is. 

Look at that (dated Feb. 16, 1792 ; ) en- 
closed in the above. — I think that is his 
hand- writing. 

Look particularly at this short note, (dated 
April 21, 1792,) is that his hand-writing? — I 
believe it is. 

Here is an order directed to yourself, (dated 
Feb. 7, 1792,) look at that, is that his hand- 
writing? — It is. 

Look at that letter, (dated June 29, 1792,) is 
that Mr. Paine’s hand-writing? — I believe it is. 

Look at that letter, (the letter to the At- 
torney-general, dated Paris, the 11th of Nov.) 
fs that Mr. Paine’s hand-writing ? — 1 cannot 
speak with any certainty. 

Do you believe that to be his hand-writing ? 
— I am inclined tp think it is. 

Thomas Chapman , cross-examined by Mr. 

Er shine. 

In the first place, how often have you seen 
Mr. Paine write ? — I presume a dozen times. 

Did you ever look at him when he was 
writing, so as particularly to observe how he 
formed his characters ? — Decency would not 
suffer me to look particularly. 

I take for granted, that you did not at that 
time suppose you should be called upon to 
prove his hand-writing, and did not of course 
take any notice of it. Did you, upon your 
oath, look at it with a view of saying, 1 will 
see how this man writes in order that I may 
know his writing again ? — I did not. 

Did you ever see any other writing than 
that you have described ? — No. 

Then you are only inclined to believe that 
last letter is his band- writing ? — Yes. 

Mr. Sol . Gen . Do you believe that that last 
letter is his hand -writing? — I think it is. 

Mr. Erskine. Do you mean to say, that you 
have a firmer belie! of it now than you had a 
moment ago ? — Y es. 

What has produced this change in your 
opinion ? — By the manner of his signature. 
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Had not you looked at his signature before? 
— It struck me that there was something 
particular in the manner of his writing his 
signature. 

Then you have a firmer belief now than you 
had a few minutes ago? — Yes. 

[The Letters read.] 

“ Mr. Chapman, please to deliver to Mr. 
Jordan the remaining sheets of the Rights of 
Man. Thomas Paine.” 

“ Feb. 7th, 92.” 

“ Feb. 16, 1792, 

" For your satisfaction and my own, I send 
you the enclosed, tho’ I do not apprehend 
there will be any occasion to use it ; u in case 
there should, you will immediately send a 
line for me under cover, to Mr. Johnson, St 
Paul’s Church-yard, who will forward it to 
me, upon which I shall come and answer per- 
sonally for the work. — Send also to Mr. 
Horne Tooke. T. P.* 

“ Mr. Jordan, 

No. 166, Fleet-street.” 

« Feb. 16, 1792. 

“ Sir ; Should any person, under the san<v 
tion of any kind of authority, inquire of yo« 
respecting the author and publisher of the 
Rights ot Man, you will please to mention 
me as the author and publisher of that work, 
and show to such person this letter. I will, 
as soon as I am made acquainted with it, 
appear and answer for the work personally* 

“ Your humble servant, Thomas Paine. 

“ Mr. Jordan, 

No. 166, Fleet-street ” 

« April 21, 17P2. 

u Mr. Jordan ; Please to settle the account 
of the sale of the pamphlets with Mr. John- 
son, as I am at present engaged in getting 
forward another small work for publication. 

“ Your’s, &c. Thomas Paine.” 

“ Mr. Jordan, 

No. 166, Fleet-street.” 

“ London , June 29, 1792. 

a Sir ; I have drawn on you two draffs tor 
one hundred and fifty pounds each, one at 
seven days sight, the other at fourteen, pay- 
able to Mr. Johnson, or order, for monies 
which he has advanced on my account, and 
bills which are due* which drafts please to 
pay, and place the same to my account. 

“ Yours, &c. Thomas Paw n? 
u Mr. Jordan, 

No. 166, Fleet-street.” 

M Paris , 1 HA of November, 
1st year of the Republic .” 

“ Sir; As there can be no personal resent- 
ment between two strangers, I write this 
letter to you, as to a man against whom l 
have no animosity. 

*• You have, as attorney-general, com- 
menced a prosecution against me, as the 
author of Rights of Man. Had not my duty 
in consequence of my being elected a member 
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National Convention of France, called 
mfe from England, I should have staid to 
have contested the injustice of that prosecu- 
tion ; not upon my own account, for I cared 
pot about the prosecution, but to have de- 
fended the principles I had advanced in the 
work. 

u The duty I am now engaged in is of too 
much importance to permit me to trouble 
myself about your prosecution : when I have 
leisure, I shall have no objection to meet you 
on that ground ; but as I now stand, whether 
you go on with the prosecution, or whether 
you do not, or whether you obtain a verdict, 
or not, is a matter of the most perfect indif- 
ference to me as an individual. If you obtain 
one (which you are welcome to, if you can 
get it) it cannot affect me either in person, 
property, or reputation, otherwise than to 
increase the latter; and with respect to your- 
self, it is as consistent that you obtain a 
verdict against the man in the moon , as 
against me : neither do I see how you can 
continue the prosecution against me as you 
would have done against one of your own 
people who had absented himself because he 
was prosecuted : what passed at Dover proves 
that my departure from England was no 
secret. 

u My necessary absence from your country 
now, in consequence of my duty here, affords 
tbe opportunity of knowing whether the pro- 
secution was intended against Thomas Paine, 
or against the rights of the people of England 
to investigate systems and principles of go- 
vernment; for as I cannot now be the object 
of the prosecution, the going on with the 
prosecution will show that something else 
was the object, and that something else can 
be no other than the people of England, for 
it is against their rights, and not against me, 
tba| a verdict or sentence can operate, if it 
can operate at all. Be then so candid as to 
tell the jury (if you choose to continue the 
process) whom it is you are prosecuting, and 
on whom it is that the verdict is to fail. 

u But I have other .reasons than those I 
have mentioned for writing you this letter *. 
and, however you may choose to interpret 
them, they proceed from a good heart. The 
time, Sir, is becoming too serious to play with 
osurt prosecutions, and sport with national 
rights. The terrible examples that have 
taken place here, upon men who less than a 
year ago thought themselves as secure as any 
prosecuting judge, jury, or attorney-general, 
can now do in England, ought to have some 
weight with men in your situation. That the 
government of England is as great, if not the 
greatest, perfection of fraud and corruption 
that ever took place since governments began, 
is what you cannot be a stranger to, unless 
the constant habit of seeing it has blinded 
jour fen ae* ; but though you may not choose 
tdieeit, the people are seeing it very fast, 
rapes. is beyond what you may 
believe. Is it possible that you, or 
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I can believe, or that reason camnake any 
other man believe, th^it the capacity of such 
a man as Mr. Guelph, or any oi his profligate 
sons, is necessary to the government of a 
nation. I speak to you as one man ought to 
speak to another : and I know also, that I 
speak what other people are beginning to 
tnink. 

“ That you cannot obtain a verdict, (and if 
you do it will signify nothing) without packing 
a jury, and we both know that suen tricks 
are practised is what I have very good reason 
to oelieve. I have gone into coffee-houses, 
and places where I was unknown, on purpose 
to learn the currency of opinion, and I never 
yet saw any company oi twelve men that 
condemned the book ; but I have often found 
a greater number than twelve approving it, 
and this I think is a fair way of collecting tbe 
natural currency of opinion. Do not then. 
Sir, be the instrument of drawing twelve men 
into a situation that may be injurious to 
them afterwards. I do not speak this from 
policy, but from benevolence; but if you 
choose to go on with the process, I make it 
my request to you that you wijl read this 
letter in court, after which the judge and the 
jury may do as they please. As I do not 
consider myself the object of the prosecution, 
neither can I be affected by the issue, one 
way or the other, I shall, though a foreigner, 
in your country, subscribe as much money as 
any other man towards supporting the right 
of the nation against the prosecution ; and it 
is for this purpose alone that I shall do it. 

“ Tuomas Paine.* 

“ To Arch. Macdonald, 

Attorney- general 

u As I have not time to copy letters, you 
will excuse the corrections. 

“ P. S. I intended, had I staid in England, 
to have published the information, with my 
remarks upon it, before the trial came on ; 
but, as I am otherwise engaged, I reserve 
myself till the trial is over, when I shall reply 
fully to every thing you shall advance. 

« T. P.* 

, Andrew Milne sworn. 

Examined by Mr. Bearcrqft. 

I believe you lived with Mr. Jordan?— 
Yes. 

When ? — About this time twelvemonth. 

Did you at any time see Mr. Paine at Mf* 
Jordan’s? — Yes. 

What was the business he came upon ?— 
It was respecting money principally. 

Did you ever go to the printers of that 
book while it was in hand ? — The Second Part 
I did. 

Did you go by the directions of any-body, 
and by whose directions? — By Mr. Paine’s 
directions. 

Had you occasion to see him more than 
once? — Yes. * 

Did you at any time get an order from 
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to Mr. Crowder, the printer? — Yes, once in 
perticular. 

Was that before or after it was gone out of 
the hands of Chapman ? — After. 

Did you ever see him at Jordan’s shop, 
after it had been published, more than once ? 
—Yes. 

Tell us the circumstances. — Respecting that 
note, in which he mentions Mr. Horne Tooke; 
2 was in the shop at the time Mr. Paine came 
with Mr.HomeTooke to Mr. Jordan’s, in the 
evening; the conversation was in the parlour; 
I did not hear the conversation, but I knew 
of it afterwards. 

I don’t ask you what you learned from any 
body else; did you learn it from Paine? — 
No. 

Did you see any money paid by Jordan to 
Mr. Paine on account of this book ? — Yes. 

John Purdue sworn. — Examined by Mr. Wood. 

Are you acquainted with Mr. Paine? — I 
was formerly. 

How long ago ? — I have not seen him since 
he went to America. 

He was in the Excise ? — He was in the Ex- 
cise. 

Are you acquainted with his hand-writing? 
— Formerly I was. 

Look at these letters, and say, whether you 
•believe them to be his hand- writing ? — I be- 
lieve they all are. 

The extracts from the libel read, as follows: 

Page 21. 

u All hereditary government is in its na- 
lure tyranny. An heritable crown, or an he- 
ritable throne, or by what other fanciful name 
such things may be called, have no other sig- 
nificant explanation than that mankind are 
heritable property. To inherit a government, 
is to inherit tne people, as if they were docks 
and herds !” * 

Page 47. 

“ This convention met at Philadelphia in 
May 1787, of which general Washington was 
fleeted president. He was not at tnat time 
connected with any of the state-governments, 
or with Congress. He delivered up his com- 
mission when the war ended, and since then 
Lad lived a private citizen. 

u The convention went deeply into all the 
subjects ; and having, after a variety of debate 
xmd investigation, agreed among themselves 
upon the several parts of a federal constitu- 
tion, the next question was, the manner of 
it authority and practice 
or this purpose, they did not, like a 
cabal of courtiers, send for a Dutch Stadt- 
hoWer, or a German Elector; but they re- 
ferred the whole matter to the sense and in- 
terest of the country.” 

Page 52. 

u The history of the Edwards and Henries, 

fg>4 up to the commencement of the Stuarts, 
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exhibits as many instances ef tyranny as 
could be acted within the limits to which the 
nation had restricted it. The Stuarts endea- 
voured to pass those limits, and their fate is 
well known. In all those instances we see 
nothing of a constitution, but only of restric- 
tions on assumed power. 

“ After this, another William, descended 
from the same stock, and claiming from the 
same origin, gained possession; and of the 
two evils, James and William, the nation De- 
ferred what it thought the least ; since, from, 
circumstances, it must take one. The act, 
called the Bill of Rights, comes here into 
view. What is it but a bargain, which the 
parts of the government made with each other 
to divide powers, profits, and privileges ? You 
shall have so much, ana I will have the rest; 
and with respect to the nation, it said, for 
your share, you shall have the right of peti- 
tioning. This being the case, the Bill of 
Rights is more properly a bill of wrongs, and 
of insult. As to what is called the Conven- 
tion Parliament, it was a thing that made it- 
self, and then made the authority by which 
it acted. A few persons got together, and 
called themselves oy that name. Several of 
them had never been elected, and none of 
them for the purpose. 

“ From the time of William, a species of 
government arose, issuing out of this coalition 
Bill of Rights; and more so, since the cor- 
ruption introduced at the Hanover succession, 
by the agency of Walpole ; that can be de- 
scribed by no other name than a despotic 
legislation. Though the parts may embarrass 
each other, the whole has no bounds; and 
the only right it acknowledges out of itself is 
the right of petitioning. Where then is the 
constitution either that gives or that restrains 
power? 

“ It is not because a part of the govern- 
ment is elective, that makes it less a despo^ 
tism, if the persons so elected, possess after- 
wards, as a parliament, unlimited powers. 
Election, in this case, becomes separated from 
representation, and the candidates are can- 
didates for despotism.” 

Page 56. 

" The attention of the government of Eng- 
land (for I father choose to call it by this 
name, than the English government) appears 
since its political connexion with Germany, 
to have been so completely engrossed and ab- 
sorbed by foreign anairs, and the means of 
raising taxes, that it seems to exist for no 
other purposes. Domestic concerns are neg- 
lected ; and with respect to regular law, there 
is scarcely such a thing.” 

Page 63. Note, 

u With respect to the |wo Houses, of which 
the English Parliament is composed, they ap- 
pear to De effectually influenced into one, and, 
as a legislature, to have no temper of its own. 
Theministei) whoever be at any time mj 

? i - 
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be; touches h as #th an opium wand, and it 
steeps obedience. 

« But if we look at the distinct abilities of 
the two Houses^ the difference will appear so 
great, as to show the inconsistency of placing 
power where there can be no certainty of the 
judgment to use it. Wretched as the state of 
representation is in England, it is manhood 
compared with what is called the House of 
Lords ; and so little is this nicknamed House 
regarded, that the people scarcely inquire 
at any time what it is doing. It appears 
also to be most under influence, and the fur- 
thest removed from the general interest of 
the nation." 

Pages 107-108. 

u Having thus glanced at some of the do* 
feds of the two Houses of Parliament, I pro- 
ceed to wh&t is called the crown, upon which 
I shall be very concise. 

“ It signifies a nominal office of a million 
sterling a year, the business of which consists 
in receiving the money. Whether the person 
Be wise or Foolish, sane or insane, a native or 
a foreigner, matters not. Every ministry acts 
upon the same idea that Mr. Burke writes, 
namely, that the people must be hoodwinked, 
and held in superstitious ignorance by some 
bugbear or other; and what is called the 
crown answers this purpose, and therefore it 
answers all the purposes to be expected from 
it This is more than can he said of the other 
two branches. The hazard to which this 
effice is exposed in all countries, is not/rom 
any thing that can happen to the mrf p but 
from what may happen to the natioSC-the 
dangorlBts coming to its senses." 

Page' 116. Note . 

“ I happened to be in England at the cele- 
bration of the centenary of the revolution of 
1688. The characters of William and Mary 
have always appeared to me detestable ; the 
one seeking to destroy his uncle, and the 
other her father, to get possession of power 
themselves ; yetj as the nation was disposed 
to think something of that event, I felt hurt 
at seeing it ascribe the whole reputation of it 
to a man who had undertaken it as a job, and 
who, besides what he otherwise got, charged 
600,0001. for the expense of the little fleet 
that brought him from Holland. George 
the First acted the same close-fisted part as 
William had done, and bought the duchy of 
lkemen with the money he got from England, 
250,000/. over and at>ove his pay as king; 
and having thus purchased it at tne expense 
of England, added it to his Hanoverian domi- 
nions for his own private profit. In fact, 
every nation that does not govern itself, is 
governed as a job. Englana has been the 
prey of jobs ever since the Revolution." 

Page 161. 

The fraud, hypocrisy, and imposition of 
gfcnuucntfe are now. beginning to bo too 
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career. The farce of monarchy tj|§i aristo- 
cracy, in all countries, is following that 0t 
chivalry, and Mr. Burke is dressing for 
funeral. Let it then pass quietly to the tomb 
of all other follies, and the mourners be (wife# 
forted. 

“ The time is not very distant when Engw 
land will ^Nigh at itself for sending to HoW 
land, Hfp^ver, Zell, or Brunswick for men, 
at the expenftyof a million a year, who un- 
derstood neither her laws, her language, nor 
here interest, and whose capacities would 
scarcely have fitted them for the office of 
parish constable. If government could be 
trusted to such hands, it must be some easy 
and simple thing indeed, and materials fit for 
all the purposes may be found in every town 
and village in England." 

Defence. 

hon. Thomas Erskim : 

Gentlemen of the jury; The attorn6W-g& 
neral, in that part of his address which re- 
ferred to a letter, supposed to have been 
written to him from France, exhibited signs 
of strong sensibility and emotion.— I do not, 

I am sure, charge him with acting* part to 
seduce you ; on the contrary, t am persfa4ed tr 
from my own feelings, and from my acquain- 
tance with my friend from our childhood up-* 
wards, that he expressed himself as he felt 
— But, gentlemen, if he felt those ffetnful 
embarrassments, you may imagine what mi-me 
must be : — H e can only feel Tor the $u£ust 
character whom he represents in this place, 
as a subject for his sovereign, too far refiftotea 
by custom from the intercourses which gen&i 
rate affections, to prodHfc any other senti- 
ments than those that low from a relation 
common to us all f but it will be remembered, 
that I stand in the same relation* towards 
another great person more deeply implicated 
by this supposed letter j who, not restrained 
from the cultivation of personal attachments 
by those qualifications which must alwayf 
secure them, has exalted my duty to a prince, 
into a warm and honest affection between 
man and man. — Thus circumstanced, I cer- 
tainly should have been glad to have had an 
earlier opportunity of knowing correctly the 
contents of this letter, and whether (which t 
positively deny) it proceeded from the de+ 
fendant. Coming thus suddenly upon us, I 
see but too plainly the impression it has made 
upon you who are to try the cause, and I fee! 
its weight upon myself y who am to conduct it ; 
but this shall neither detach me from my 
duty, nor enervate me (if I can he^k) % the 
discharge of it. . 

If the attorney-general be well fouffcled ii} 
the commentaries he has made to upofr 

* Mr. Erskine was then attorney- genera! 
to the prince of Wales.—^Bditor cf*JSnkinc't 
Speeches. f ' 
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the book which he prosecutes; — it' he be war- 
ranted by the law of England, in repressing 
its circulation, from the illegal and dangerous 
matters contained in it ; — if that suppression 
be, as he avows it, and as in common sense 
it must be, the sole object of the prosecution, 
the public has great reason to lament that 
this letter should have been at all brought 
into the service of the cause : — It is no part 
of the charge upon the record ; — it had no 
existence for months after the work was com- 
osed and published ; — it was not written 
y the defendant, if written by him at 
all, till after he had been in a manner in- 
sultingly expelled from the country by the 
influence of government; it was not even 
written till he had become the subject of ano- 
ther country. — It cannot, therefore, by any 
fair inference, decipher the mind of the author 
when he composed his work : still less can it 
affect the construction of the language in 
which it is written. The introduction of this 
letter at all is, therefore, not only a departure 
from the charge, but a dereliction of the ob- 
ject of the prosecution, which is to condemn 
the book : — since, if the condemnation of the 
author is to be obtained, not by the work itself \ 
but by collateral mutter not even existing when 
it was written, nor known to its various pub- 
lishers throughout the kingdom, how can a 
verdict upon such grounds condemn the work, 
or criminate other publishers, strangers to the 
collateral matter on which the conviction may 
be obtained to-day? I maintain, therefore, 
upon every principle of sound policy, as it 
affects the interests of the crown, and upon 
every rule of justice, as it affects the author 
of The Rights of Man, that the letter should 
be wholly dismissed from your consideration. 

Gentlemen, the attorney-general has 
thought it necessary to inform you, that a 
rumour had been spread, and had reached his 
ears, that he only carried on the prosecution 
as a public prosecutor, but without the con- 
currence of his own judgment ; and therefore 
to add the just weight ol his private character 
to his public duty, and to repel what he 
thinks a calumny, he tells you that he should 
have deserved to have been driven from so- 
ciety, if he had not arraigned the work and 
the author before you. Here too we stand in 
situations very different : — I have no doubt of 
the existence of such a rumour, and of its 
having reached his ears, because he says so ; 
but for the narrow circle in which any rumour, 
personally implicating my learned friend’s 
character, has extended, I might appeal to 
the multitudes who surround us, and ask, 
which of them all, except the few connected 
in office with the Crown, ever heard of its 
existence. — But with regard to myself, every 
man within hearing at this moment, nay, 
the whole people of EnglandJ’ have been wit- 
nesses to the calumnious clamour that, by 
every art, has been raised and kept up against 
me. — I i> every place, where business or plea- 
sure collects the public together, day after 
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day my name and character have been the 
topics of injurious reflection. — And for what? 
— only for , not having shrunk from the dis- 
charge of a duty, which no personal advantage 
recommended, and which a thousand diffi- 
culties repelled. — But, gentlemen, I have no 
complaint to make, cither against the printers 
of those libels, nor even against their authors ; 
— the greater part of them, hurried perhaps 
away by honest prejudices, may have believed 
they were serving their country by rendering 
me the object of its suspicion and contempt ; 
and if there have been amongst them others 
who have mixed in it from personal malice 
and unkindness, I thank God I can forgive 
than also. — Little indeed did they know me, 
who thought that such calumnies would in- 
fluence my conduct : I will for ever, at all 

HAZARDS, ASSERT THE DIGNITY, INDEPENDENCE, 
AND INTEGRITY OF TIIE ENGLISH BARJ WITH- 
OUT WHICH, IMPARTIAL JUSTICE, THE MOST 
VALUABLE PART OF THE ENGLISH CONSTITU- 
TION, can have no existence. — From the 
moment that any advocate can be permitted 
to say, that he will or will not stand between 
the Crown and the subject arraigned in the 
court where he daily sits to practise, from 
that moment the liberties of England are at 
an end. — If the advocate refuses to defend, 
from what he may think of the charge or of 
the defence, he assumes the character of the 
judge ; nay, he assumes it before the hour of 
judgment ; and in proportion to his rank and 
reputation, puts the heavy influence of per- 
haps a mistaken opinion into the scale against 
the accused, in whose favour the benevolent 
principle of English law makes all presump- 
tions, and which commands the vefy judge 
to be his counsel 

Gentlemen, it is now my duty to address 
myself without digression to the defence. 

The first thing which presents itself in the 
discussion of any subject, is to state dis- 
tinctly, and with precision, what the question 
is, and, where prejudice and misrepresenta- 
tion have been exerted, to distinguish it ac- 
curately from what it is not. The question 
then is not, whether the constitution of our 
fathers, under which w’e live — under which t 
present myself before you, and under which 
alone you have any jurisdiction to hear roe— 
be or be not preferable to the constitution of 
America or France, or any other human con- 
stitution. — For upon vvhat principle can a 
court, constituted by the authority of any go- 
vernment, and administering a positive sys- 
tem of law, under it, pronounce a decision 
against the constitution which creates its 
authority ; or the rule of action which its 
jurisdiction is to enforce ? — The common sens* 
of the most uninformed person must revolt at 
such an absurd supposition. 

I have no difficulty, therefore, in admitting, 
that if by accident some, or all of you, were 
alienated in opinion and affection from the 
forms and principles of the English govern- 
ment, and were impressed with the varoc 
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of that unmixed representative constitution 
which this work recommends and inculcates, 
you could not, on that account , acquit the de- 
fendant. Nay, to speak out plainly, I freely 
admit that even if you were avowed enemies 
to monarchy, and devoted to republicanism, 
you would be nevertheless bound by your 
oaths, as a jury sworn to administer justice 
according to the English law, to convict the 
author of The Bights of Man, if it were 
brought home to your consciences, that he 
had exceeded those widely-extended bounds 
which the ancient wisdom and liberal policy 
of the English constitution have allotted to 
the range of a free press. — I freely concede 
this, because you have no jurisdiction to judge 
either the author or the work, by any rule but 
that of English law, which is the source of 
your authority. — But having made this large 
concession, it follows, by a consequence so 
inevitable as to be invulnerable to all argu- 
ment or artifice, that if, on the other hand, 
you should be impressed f which I know you 
to be) not only with a dutiful regard, but 
with an enthusiasm, for the whole form and 
substance of your own government ; and 
though you should think that this work, in 
its circulation amongst classes of men unequal 
to political researches, may tend to alienate 
opinion; still you cannot, upon such grounds , 
without a similar breach of duty, convict the 
defendant of a libel, unless he has clearly 
stepped beyond that extended range of com- 
munication which the same ancient wisdom 
and liberal policy of the British constitution 
has allotted for the liberty of the press. 

Gentlemen, I admit, with the attorney- 
general, that in every case where a court has 
lo estimate the quality of a writing, the mind 
and intention of the writer must be taken into 
the account; — the bona, or mala Jjides, as law- 
yers express it, must be examined : for a 
writing may undoubtedly proceed from a mo- 
tive^ and be directed to a purpose, not to be 
deciphered by the mere construction of the 
thing written.— -But wherever a writing is 
unugned as seditious or slanderous, not upon 
its ordinary construction in language, nor 
fiom the necessary consequences of its pub- 
lication, under any circumstances and at all 
times, but that the criminality springs from 
•ome extrinsic matter , not visible upon the 
pap itself, nor universally operative , but ca- 
pable only of being connected with it by 
evidence, so as to demonstrate the particular 
effect of the publication, and the d< si«rn of 
the publisher ; such a writing, not libellous 
fsx se, cannot be arraigned as the author’s 
work is arraigned upon the record before the 
Court. I maintain, without the hazard of 
contradiction, that the law of England posi- 
tively requires, for the security of the sub- 
ject, that every charge of a libel complicated 
with extrinsic facts and circumstances, dehors 
tk writing, must appear literally upon the 
dgffd by an averment of such extrinsic facts 
Ind circumstances, that the defendant may 
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know what crime he is called upon to ai 
and how to stand upon his defence. 
crime is it that the defendant comes to ansv 
for today ? — what is the notice that ])fi 
am his counsel, have from this parchmei'* 
the crime alleged against him? — I con 
defend his having written this book. — The re- 
cord states nothing else : — the general o|fr 
of sedition in the introduction is notoriou 
paper and packthread ; because the innuen 
cannot enlarge the sense, or natural consti 
tion of the text.— The recorcyjoes not sh 
any one extrinsic fact or dtiewnstame, to 
render the work criminal, at one time morfe 
than another ; it states no peculiarity of time 
or season, or intention, not proveable from 
the writing itself, which is the nalM charge 
upon record. There is nothing therefore which 
gives you any jurisdiction beyond the con- 
structiori of the work itself; and you cannot 
be justified in finding it criminal because pub- 
lished at this time, unless it would have be& 
a criminal publication under any circaon- 
stances, or at any other time. 

The law of England then^ ttfth in its forms 
and substance, being the only rule by which 
the author or the work can be justified or con- 
demned, and the charge upon the record being 
the naked charge of a libel, the cause resolves 
itself into a question of the deepest importance 

to US all, THE NATURE AND EXTENT OP THE 
LIBERTY OP THB ENGLISH PRESS. A, 

But before I enter upon it, I wish to fiilm 
a duty to the defendant, which, if I do not de- 
ceive myself, is at this moment peculiarly ne- 
cessary to his impartial trial.— If an advocate 
entertains sentiments injurious to the defence 
he is engaged in, he is not only justified, but 
bound in duty, to conceal them ; so, on the 
other hand, if his own genuine sentiment^ 
or any thing connected with his character of 
situation, can add strength to his professional 
assistance, he is bourn! to throw them into 
the scale. — In addressing myself, therefore, to 
gentlemen not only zealous for the honour of 
English government, but visibly indignant at 
any attack upon its principles^ and who 
would, perhaps, be impatient of arguments 
from a suspected quarter, I give my client the 
benefit of declaring, that I am, and ever have 
been, attached to the genuine principles of 
the British government ; and that, however 
the Court or you may reject the application, 
I defend him upon principles not only con- 
sistent with its permanence and security, but 
without the establishment of which, it never 
could have had an existence. 

The proposition which I mean to maintain 
as the basis of the liberty of the press, and 
without which it is an empty sound, is* this* 
—that every man, not intending to mislead, 
but seeking to enlighten others with what his 
own reason and conscience, however erro- 
neously, have dictated to him as truth, may 
address himself to the universal reason of a 
whole nation, either upon the subject of go- 
vernments in general, or upon that of our own 
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particular country that he may analyze the 
fmnciples of its constitution, — point out its 
errors and defects, -‘-examine and publish its 
cornqitions,— warn his fellow-citizens against 
their ruinous consequences, — and exert his 
whole faculties in pointing out the most ad- 
vantageous changes in establishments which 
he considers to be radically defective, or 
sliding from their object by abuse. — All this 
every subject of this country has a right to 
do, if he contemplates only what he thinks 
would be for its advantage, and but seeks to 
change the public mind by the conviction 
which flows from reasonings dictated by con- 
science. 

If, indeed, he writes what he does not think ; 
•—if, contemplating the misery of others, he 
wickedly condemns what his own under- 
standing approves; — or, even admitting his 
*eal disgust against the government or its 
corruptions, if he calumniates living magis- 
trates , — or holds out to individuals, mat they 
have a right to run before the public mind 
in their conduct,— that they may oppose by 
contumacy or .force what private reason only 
disapproves ; — that they may disobey the 
law, be cause their judgment condemns it ; — 
or resist the public will, because they honestly 
wish to change it — he is then a criminal upon 
•very principle of rational policy, as well as 
upon the immemorial precedents of English 
justice ; because such a person seeks to dis- 
unite individuals from their duty to the 
whole, and excites to overt acts of misconduct 
in a part of the community, instead of en- 
deavouring to change, by the impulse of 
reason, that universal assent which, in this 
mud in every country, constitutes the law for 
all. 

I have therefore no difficulty in admitting, 
Aat, if upon an attentive perusal of this work, 
it shall be found that the defendant has pro- 
mulgated any doctrines which excite indivi- 
duals to withdraw from their subjection to 
the law by which the -whole nation consents 
to be governed ; if his book shall be found 
to have warranted or excited that unfortunate 
criminal who appeared here yesterday to en- 
deavour to relieve himself from imprison- 
ment, by the destruction of a prison, or dic- 
tated to him the language of defiance which 
rin through the whole of his defence ;* — if 
throughout the work there shall be found 
any syllable or letter, which strikes at the 
security of property, or which hints that any 
thing less than the whole nation can constitute 
the law, or that the law, be jt what it may, 

not the inexorable rule of action for every 
individual, I willingly yield him up to the 
justice of the court. 

Gentlemen, I say, in the name of Thomas 
Paine, and in his words as author of the 
Rights of Man, as written in the very volume 
that is charged with seeking the destruction 

property, 

[ 9 See the preceding Case. 
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“ The end of all political assoefetioni ia, 
the preservation of the rights of man, which 
rights are liberty, property, and security ; that 
the nation is the source of all sovereignty 
derived from it : the right of property being 
secured and inviolable, no one ought to be 
deprived of it, except in cases of evident 
public necessity, legally ascertained, and on 
condition of a previous just indemnity.” 

These are undoubtedly the rights of man 
— the rights for which aH governments are 
established — and the only rights Mr. Paine 
contends for ; but which he tffinks, no matter 
whether right or wrong, are better to be se- 
cured by a republican constitution than by 
the forms of the English government— He 
instructs me to admit, that, when govern 
ment is once constituted, no individuals, 
without rebellion, can withdraw their obe- 
dience from it, — that all attempts \o excite 
them to it are highly criminal, for the most 
obvious reasons of policy and justice,— that 
nothing short of the will of a whole people 
can change or affect the rule by which a na- 
tion is to be governed — and that no private 
opinion, however honestly inimical to the 
forms or substance of the law, can justify 
resistance to its authority, while it remains 
in force. — The author of the Rights of Man 
not only admits the truth of all this doctrine, 
but he consents to be convicted, and I also 
consent for him, unless his work shall be 
found studiously and painfully to inculcate 
these great principles of government which 
it is charged to have been written to destroy. 

Let me not, therefore, be suspected to be 
contending, that it is lawful to write a book 
pointing out defects in the English govern- 
ment, and exciting individuals to destroy its 
sanctions, and to refuse obedience. — But on 
the other hand, I do contend, that it is law- 
ful to address the English nation on these 
momentous subjects ; for had it not been for 
this unalienable right, thanks be to God and 
our fathers for establishing it! how should 
we have had this constitution which we so 
loudly boast of? — If, in the march of the 
human mind, no man could have gone before 
the establishments of the time he lived in, 
how could our establishment, by reiterated 
changes, have become what it is?— If no 
man could have awakened the public mind 
to errors and abuses in our government, bow 
could it have passed on from stage to stage, 
through reformation and revolution, so as to 
have arrived from barbarism to such a pitch 
of happiness and perfection, that the Attorney- 
General considers it as profanation to touai 
it farther, or to look for any future amend- 
ment? 

In this manner power has reasoned in 
every age : — government, in its own estimation, 
has been at all times a system of perfection: 
but a free press h as examined and detected 
its errors, and the people have from time to 
tixfie reformed them. — -This freedom has alone 
made our government what it i|| this fit!) 
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feat alone can preserve it ; and therefore, 
Wfer the banners of that freedom, to-day I 
stand up to defend Thomas Paine. But how, 
alas! snail this task be accomplished ?^-How 
may I expect from you what human nature 
has not made man for the performance of? — 
How am 1 to address your reasons, or ask 
them to pause, amidst the torrent of prejudice 
which has hurried away the public mind on 
the subject you are to judge ? 

Was any Englishman ever so brought as a 
criminal before an English court of justice ? 
—If I were to ask you, gentlemen of the 
jury, what is the choicest fruit that grows 
upon the tree of English liberty, you would 
answer, security under the law. — If I were 
*% ask the whole people of England, the re- 
turn they looked for at the hands of govern- 
ment, for the burthens under which they bend 
to support it, I should still be answered, 
security under the law ; or, in other words, 
an impartial administration of justice. So 
sacred, therefore, has the freedom of trial 
been ever held in England; — so anxiously 
fees justice guard against every possible bias 
imher path, that if the public mind has been 
IfealW agitated upon any subject in judgment, 
the forum has either been changed, or the 
trial postponed. — The circulation of any paper 
that brings, or can be supposed to bring, pre- 
judice, or even well-founded knowledge, with- 
in the reach of a British tribunal, on the spur 
cf an occasion, is not only highly criminal, 
but defeats itself, by leading to put off the 
trial which its object was to pervert. On this 
principle, the noble and learned judge will 
permit me to remind him, that on the trial of 
the dean of St. Asaph for a libel, or rather 
when he was brought to trial, the circulation 
of books by a society favourable to his de- 
fence^ was held by his lordship, as chief jus- 
tice of Chester, to be a reason for not trying 
the cause ;• although they contained no mat- 
ter relative to the dean, nor to the object of 
his trial ; being only extracts from ancient 
authors of hign reputation, on the general 
rights of juries to consider the innocence as 
ra as the guilt of the accused ; yet still, as 
the recollection of these rights was pressed 
forward with a view to affect the proceedings , 
the proceedings were postponed. 

Is the defendant then to be the only ex- 
ception to these admirable provisions ?— Is 
the English law to judge him , stript of the 
sraeour with which its universal justice en- 
circles all others f — Shall we, in the very act 
ofjudging him for detracting from the Eng- 
ha government, furnish him with ample 
matter for just reprobation, instead of detrac- 
tion? — Has not his cause been prejudged 
tfcnaeh a thousand channels ? — Has not the 
wwk w sfore you been daily and publicly re- 
and his person held up to derision and 
Mmch; — Has not the public mind been ex- 
dtoi;i by crying ddwn the very phrase and 

■ *v * See Vol. XXI, p. 87*. 
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idea of the Rights of Man ? Nav, have not 
associations of gentlemen, I speak it with 
regret, because I am persuaded, from what I 
know of some of them, that they amongst 
them at least thought they were serving trie 
public; — yet have they not, in utter contempt 
or ignorance of that constitution of which 
they declare themselves to be the guardians* 
published the grossest attacks upon the de- 
fendant ?— Have they not, even while the 
cause has been standing here for immediate 
trial, published a direct protest against the 
very work now before you; advertising in the 
same paper, though under the general descrip- 
tion of seditious libels, a reward on the con* 
viction of any person who should dare to sell 
the book itself, to which their own publican 
tion was an answer? — The attorney-general 
has spoken of a forced circulation of this 
work ; — but how have these pre-judging pa- 
pers been circulated ? — we all know how* 
They have been thrown into §ur carriages in 
every street; — they have met us hX every 
turnpike ; — and they lie in the areas of all 
our houses. — To complete the triumph of 
prejudice, that high tribunal, of which I have 
the honour to be a member, — my learned 
friends know what I say to be true, — has been 
drawn into this vortex of slander ; and some 
of its members (I must not speak of the 
House itself), have thrown the weight of 
their stations into the same scale. By aH 
these means I maintain that this cause Iras 
been prejudged. 

1 1 may be said, that I have made no mo* 
tion to put oft' the trial for these causes, 
and that courts of themselves take no cogni- 
zance of what passes elsewhere, without facts 
laid before them. — Gentlemep, I know that I 
should have had equal justice from the 
Court, if I had brought myself within the 
rule. — Butane* should I have been better, in 
the present aspect of things? and I only re* 
mind you therefore of all these hardships, that 
you may recollect, that your judgment is to 
proceed upon that alone which meets you 
here , upon the evidence in the cause, and not 
upon suggestions destructive of every prin- 
ciple of justice. 

Having disposed of these foreign preji>- 
dices, I hope ty)u will as little regard some 
arguments that have been offered to you in 
court. — The letter which has been so repeat- 
edly pressed upon you, ought to be dismissed 
even from your recollection. — I have already 
put it out of the question, as having been 
written long subsequent to the book, and as 
being a libel on the king, which no part of 
the information charges, and which may 
hereafter be prosecuted as a distinct offence.— 
I consider that letter besides, and indeed have 
always heard it treated, as a forgery, contrived 
to injure the merits of the cause, and to em- 
barrass me personally in it9 defence. — I have 
a right so to consider it, because it is unsup- 
ported bjv any thing similar at an earlier po-t 
riod. — The defendant's whole deportment, 
S E 
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previous to the publication, has been wholly 
unexceptionable he properly desired to be 
given up as the author of the book, if any in- 
quiry should take place concerning it ; and he 
is not affected in evidence, directly or in- 
directly, with any illegal or suspicious con- 
duct ; not even with having uttered an in- 
discreet or taunting expression, nor with any 
one matter* or thing, inconsistent with the 
duty ot the best subject in England. — His 
opinions indeed d^ere adverse to our system : — 
out I maintain that opinion is free, and that 
conduct alone is amenable to the law. 

You are next desired to iudee of the au- 
thor’s mind and intention, by tne modes and 
extent of the circulation of his work. The 
first Part of the Rights of Man, Mr. Attor- 
mey General tells you, he did not prosecute, 
ftltnough it was in circulation through the 
country for a year and a half together, be- 
cause, it seems, it circulated only amongst what 
he styles the judicious part of the public, who 
possessed in their capacities and experience 
an antidote to the poison ; but that with re- 
gard to the second Part now before you, its 
circulation had been forced into every comer 
ot Britain ; it had been printed and reprinted 
for cheapness even upon whited brown paper, 
and had crept into the very nurseries ot chil- 
dren, as a wrapper for their sweetmeats. 

In answer to this statement, which after all 
stands only upon Mr. Attorney General's own 
assertion, unsupported by any kind of proof 
(no witness having proved the author's per- 
sonal interference with the sale), I still main- 
tain, that if he had the most anxiously pro- 
moted it, the question would remain exactly 
TtfB same : the question would still be, whe- 
ther at th6 time when Paine composed his 
work, and promoted the most extensive pur- 
chase of it, ne believed or disbelieved what he 
had written, — and whether he contemplated 
the happiness or the misery of the English 
nation, to which it is addressed; and which- 
ever of these intentions may be evidenced to 
your judgments upon reading the book itself, 
1 confess I am utterly at a loss to comprehend 
how a writer can be supposed to mean some- 
thing different from what he has written, by 
proof of an anxiety (common I believe to all 
authors) that his work shoulcf be generally 
read. Remember, I am not asking your opi- 
nions of the doctrines themselves ; — you have 
given them already pretty visibly since I be- 
gan to address you ; — but I shall appeal not 
only to you, but to those who, without our 
leave, will hereafter judge, and without ap- 
peal, of all that we are doing to-day, — whe- 
ther, upon the matter which! hasten to lay 
before you, you can refuse to pronounce, that 
from hi# education — from the accidents and 
habits of his life— -from the time and occasion 
of the publication— from the circumstances 
attending it— -and from every line and letter 
of the work itself, and from all his other writ- 
ing#, hi6 conscience and understanding ( no 
matter whether erroneously or not ) were deeply 
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and solemnly impressed with the matters con 
tained in his book, — that he addressed it to 
the reason of the nation at large, and not to 
the passions of individuals,— and that, in the 
issue of its influence, he contemplated only 
what appeared to him ( though it may not to 
us) to be the interest and happiness of Eng- 
land, and of the whole human race. In draw- 
ing the one or the other of these conclusions, 
the book stands first in order, and it shall 
now speak for itself. 

Gentlemen, the whole of it is in evidence 
before you; the particular parts arraigned 
having only been read by my consent, upon 
the presumption, that, on retiring from the 
court, you would carefully compare them with 
the context, and all the parts with the wholi 
vif.wed together. — You cannot indeed do 
justice without it.— The most common letter, 
even in the ordinary course of business, can- 
not be read in a cause to prove an obligation 
for twenty shillings without the whole be- 
ing read, that the writer’s meaning may be 
seen without deception. — But in a criminal 
charge comprehending only four pages and a 
half, out of a work containing nearly ^go 
hundred, you cannot, with even the appea- 
rance of common decency, pronounce a judg- 
ment without the most deliberate and cau- 
tious comparison. — I observe that the noble 
and learned judge confirms me in this obser- 
vation. 

If any given part of a work be legally ex- 
planatory of every other part of it, the preface, 
a fortiori, is the most material; because the 
preface is the author's own key to his writ- 
ing : — it is there that he takes the reader by 
the hand, and introduces him to his subject : 
— it is there that the spirit and intention of 
the whole is laid before him by way of pro- 
logue. A preface is meant by the author as 
a clue for ignorant or careless readers .—the 
author says by it, to every man who chooses 
to begin where he ought, Look at my plan— 
attend to my distinctions — mark the purpose 
and' limitations of the matter I lay before 
you. 

Let then the calumniators of Thomas Paine 
now attend to his Preface, where, to leave no 
excuse for ignorance or misrepresentation, be 
expresses himself thus : 

u I have differed from some professional 

f mtlemen on the subject of prosecutions, and 
since find they are falling into my opinion, 
which I will here state as fully, but as con- 
cisely as I can. 

“ I will first put a case with respect to any 
law, and then compare it with a government, 
or with what in England is, or has been, called 
a ponstitution. 

“ It would be an act of despotism, or what 
in England is called arbitrary power, to make 
a law to prohibit investigating the prindples 
good or bad, on which such a law, or say 
other, is founded. 

M If a law be bad, it is one thing tofippw* 
the practice of it, but it is quite a different 
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thing to expose itt errors, to reason on its de- 
fects, and to show cause why it should be re- 
pealed, or why another ought to be substi- 
tuted in its place. I have always held it an 
opinion (making it also my practice), that 
it is better to obey a bad law, making use at 
the same time of every argument to show its 
errors and procure its repeal, than forcibly to 
violate it : Decause the precedent of breaking 
a bad law might weaken the force, and lead 
to a discretionary violation, of those which are 
good. 

“ The case is the same with principles and 
forms of governments, or what are called con- 
stitutions, and the parts of which they are 
composed. 

“ It is for the good of nations, and not for 
the emolument or aggrandizement of parti- 
cular individuals, that government ought to 
be established, and that mankind are at the 
expense of supporting it. The defects of every 
government and constitution, both as to prin- 
ciple and form, must, on a parity of reasoning, 
be as open to discussion as the defects of a 
law, and it is a duty which every man owes 
to society to point them out. When those 
defects, and tne means of remedying them, 
are generally seen by a nation, that nation 
will reform its government or its constitution 
in the one case, as the government repealed 
or reformed the law in the other." 

Gentlemen, you must undoubtedly wish to 
deal with every man who comes before you 
in judgment, as you would be dealt by ; and 
surely you will not lay it down to-day as a 
law to be binding hereafter even upon your- 
selves, that if you should publish any opinion 
concerning existing abuses in your country’s 
raent, and point out to the whole pub- 
means of amendment, you are to be 
acquitted or convicted as any twelve men may 
happen to agree with you in your opinions . — 
Yet this is precisely what you are asked to 
do to another: — it is precisely the case before 
you : — Mr. Paine expressly says, I obey a law 
until it is repealed; — obedience is not only 
my principle but my practice, since my dis- 
obedience of a law from thinking it bad , might 
apply to justify another man m the disobe- 
dience of a good one ; and thus individuals 
would give the rule for themselves, and not 
society for all. — You will presently see that 
the same principle pervades the whole work ; 
and I am the more anxious to call your at- 
tention to it* however repetition may tire you, 
because it unfolds the whole principle of my 
argument : for, if you find a sentence in the 
whole book that invests any individual, or any 
number of individuals, or any community 
phort of the whole nation, with a power of 
changing any part of the law or constitution, 
I abandon the cause — yes, I freely abandon 
^because I will not affront the majesty of a 
cmjrt of justice by maintaining propositions 
winch, even upon the surface of them, are 
folse. Mr. Paine, page 162 , 168 , goes on 
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“ When a nation changes its opinion and 
habits of thinking, it is no longer to be go- 
verned as before ; but it would not only be 
wrong, but bad policy, to attempt by force 
what ought to be accomplished by reason. 
Rebellion consists in forcibly opposing the 
general will of a nation, whether by a party 
or by a government. There ought, there- 
fore, to be, in every nation, a method of oc- 
casionally ascertaining the state of public opi- 
nion with respect to government" 

u There is, therefore, no power but the 
voluntary will of the people, that has a right 
to act in any matter respecting a general re- 
form ; and, by the same right that two per- 
sons can confer on such a subject, a thousand 
may. The object in all such preliminary pro- 
ceedings is, to find out what the general 
sense op a nation is, and to be governed by 
it. If it prefer a bad or defective government 
to a reform, or choose to pay ten times more 
taxes than there is occasion for, it has a right 
so to do ; and, so long as the majority do not 
impose conditions on the minority different to 
what they impose on themselves, though 
there may be much error, there is no inr 
justice ; neither will the error continue lohg. 
Reason and discussion will soon bring things 
right, however wrong they may begin. By 
such a process no tumult is to be apprehended. 
The poor in all countries, are naturally both 
peaceable and grateful in all reforms in which 
their interest and happiness are included. It 
is only by neglecting and rejecting them that 
they become tumultuous." 

Gentlemen, these are the sentiments of the 
author of the Rights of Man ; and, whatever 
his opinions may be of the defects in our go- 
vernment, it never can change ours concerning 
it, if our sentiments are just; and a writing can 
never be seditious in the sense of the English 
law, which states that the government leans 
on the universal will for its support. 

This universal will is the best and securest 
title which his Majesty and his family have 
to the throne of these kingdoms ; and in pro- 
portion to the wisdom of our institutions, the 
title must in common sense become the 
stronger : so little idea, indeed, have I of any 
other, that in my place in parliament, not a 
week ago, I considered it as the best way of 
expressing my reverence to the constitution, 
as established at the Revolution, to declare (I 
believe in the presence of the heir apparent 
to the crown, to whom I have the greatest 
personal attachment), that his majesty reigned 
m England, by choice and consent as the 
magistrate of the English people ; — not iodped 
a consent and choice by personal election, 
like a king of Poland, the worst of all possible 
constitutions ; but by the election of a family 
for great national objects, in defiance of that 
hereditary right, which only becomes tyranny 
in the sense of Mr. Paine, when it claim* tp 
inherit a nation, instead of governing by their 
consent, and continuing for its benefit. This 
sentiment has the advantage of Mr. Burked 
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high authority, who says with great truth, in 
a Letter to his Constituents, “ Too little de- 
pendanc© cannot be had at this time of day 
on names and prejudices: the eyes of man- 
kind are opened : and communities must be 
held together by an evident and solid inte- 
rest."* I believe, gentlemen of the jury, that 
the prince of Wales will always render this 
title dear to the people. — The attorney-general 
can only tell you what he believes of nim ; I 
can tell you what I know, and what I am 
bound to declare, 6ince this prince may be 
traduced in every part of the kingdom, with- 
out its coming in question, till brought in to 
load a defence with matter collateral to the 
charge. I therefore assert what the attorney- 
general can only hope , that whenever that 
prince shall come to tne throne of this country 
(which I pray, but by the course of nature 
may never happen), he will make the consti- 
tution of Great Britain the foundation of all 
bis conduct. 

Haying now established the author's ge- 
neral intention by his own introduction, which 
is the best and fairest exposition, let us next 
look at the occasion whicn gave it birth. 

The attorney-general, throughout the whole 
course of his address to you (I knew it would 
be so), has avoided the most distant notice or 
bint of any circumstance having led to the 
appearance of the author in the political 
world, after a silence *of so many years : — he 
has not even pronounced, or even glanced at 
the name of Mr. Burke, — but has left you to 
take it for granted that the defendant volun- 
teered this delicate and momentous subject, 
and without being led to it bv the provocation 
of political controversy, had seized a favour- 
able moment to stigmatize, from mere malice, 
and against his own confirmed opinions, the 
constitution of this country. 

Gentlemen, my learned friend knows too 
well my respect and value for him to suppose 
that I am charging him with a wilful sup- 
pression ; I know him to be incapable of it ; 
be knew it would come from me; he will 
permit me, however, to lament that it should 
have been left for me to inform you, at this 
late period of the cause, that not only the 
work before you, but the First Part, of which 
it is a natural continuation, was written 
Mtyxtddly and upon the j ace of it , in answer 
to Mr. Burke. — They were written besides 
tinder circumstances to be explained hereafter, 
in the course of which explanation I may 
bave occasion to cite a few passages from the 
works of that celebrated person.— And I shall 
apeak of him with the highest respect : — for, 
with whatever contempt he may delight to 
look down upon my humble talents, — how- 
ever he may disparage the principles which 
direct my public conduct, he shall never force 
*ne to forget the regard which this country 
owes to him for the writings, which he has 

• Letter to Samuel Span, esq,, Burke's 
yjoL d, p. 212, cd. of 180 1» 
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left upon record as an inheritance to our most 
distant posterity. — After the gratitude which 
we owe to God for the divine gifts of reason 
and understanding, our next thanks are due 
to those from the fountains of whose enlight- 
ened minds they are fed and fructified : but 
pleading, as I ao, the cause of freedom of 
opinions, I shall not give offence by remark- 
ing that this great author has been thought 
topave changed some of his : and, if Thomas 
Paine had not thought so, I should not now 
be addressing you, because the book which is 
ray subject would never have been written. 
Who may be right and who in the wrong, in 
the contention of doctrines, I have repeatedly 
disclaimed to be the question ; I can only say 
that Mr. Paine may be right throughout, 
but that Mr. Burke cannot; — Mr. Paine has 
been uniform in his opinions, but Mr. Burke 
has not ; Mr. Burke can only he right in 
part ; but, should Mr. Paine be even mistaken 
in the whole, still I am not removed from the 
principle of his defence. — My defence has 
nothing to do with the rectitude of his doc- 
trines. — I admit Mr. Paine to be a republican; 
— you shall soon see what made him one I 
do not seek to shade or qualify his attack 
upon our constitution ; I put my defence on 
no such matter, — he undoubtedly means to 
declare it to be defective in its forms, and 
contaminated with abuses, which, in his judg- 
ment, will one day or other bring on the rum 
of us all : — it is in vain to mince the matter; 
—this is the scope of his work. — But still, if 
it contains no attack upon the king's majesty, 
nor upon any other living magistrate ; — if 
it excites to no resistance to magistracy, but, 
on the contrary, if it even studiously incul- 
cates obedience, then whatever may be its 
defects, the question continues as before, and 
ever must remain an unmixed question of the 
liberty of the press. I have therefore consi- 
dered it as no breach of professional duty, 
nor injurious to the cause I am defending, to 
express my own admiration of the real 
principles of our constitution; — a consti- 
tution which I hope may never give way 
to any other — a constitution which has 
been productive of many benefits and which 
will produce many more hereafter, if we 
have wisdom enough to pluck up the 
weeds that grow in the richest soils and 
amongst the brightest flowers. — I agree with 
the merchants of London, in a late declara- 
tion, that the English government is equal to 
the reformation of its own abuses ; and, as an 
inhabitant of the city, I would have signed 
it, if I had known, of my own knowledge, the 
facts recited in its preamble ; but abuses the 
English constitution unquestionably has, 
which call loudly for reformation, the exist- 
ence of which has been the theme of our 
greatest statesmen,- which have too plainly 
formed the principles of the defendant, and 
may have led to tne very conjuncture which 
produced his book. 

Gentlemen, we all but too well remember 
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the calamitous situation in which our country 
stood but a few years ago ; — a situation which 
no man can look back upon without horror, 
nor feel himself safe from relapsing into again, 
while the causes remain which produced it. — 
The event I allude to you must know to be 
the American war, and the still existing causes 
of it, the corruptions of this government.— -In 
those days it was not thought virtue by the 
patriots of England to conceal the existence 
of them from the people ; but then, as now, 
authority condemned them as disaffected 
subjects, and defeated the ends they sought 
by their promulgation. 

Hear the opinion of sir George Saville— not 
his speculative opinion concerning the struc- 
ture of our government in the abstract , but his 
opinion of the settled abuses which prevailed 
in his awn limey and which continue at this 
moment. But first let me remind you who 
*ir George Saville was — I fear we shall hardly 
Iwkupon his like again— How shall I describe 
him to you? — In my own words I cannot. — I 
was lately commended by Mr. Burke in the 
House of Commons for strengthening my own 
language by an appeal to t)r. Johnson.* — 
Were the honourable gentleman present at 
this moment, he woidd no doubt doubly 
applaud my choice in resorting to his own 
*ork$ for the description of sir George Saville : 

“ His fortune is among the largest ; a for- 
tune, which, wholly unincumbered as it is, 
without one single charge from luxury, vanity, 
or excess, sinks under the benevolence of its 
dispen§ii| This private benevolence, expand- 
ing itsefPinto patriotism, renders his whole 
being the estate of the public, in which he 
has not reserved a peculium for himself of 
profit, diversion, or relaxation. During the 
session, the first in, and the last out of the 
House of Commons, he passes from the 
senate to the camp ; and, seldom seeing the 
seat of his ancestors, he is always in the 
senate to serve his country, or in the field to 
defend it/’t 

It is impossible to ascribe to such a cha- 
racter any principle, hut patriotism, when he 
eipre«^ed himself a« follows: 

u 1 return to you baffled and dispirited, and 
I am sorry t hat truth obliges me to add, with 
hardly t r ty of hope of seeing any change in 
the miserable course of public calamities. 

“ Gn thi> melancholy day of account, in 
rendering up to you my tm«t, I deliver to 
you your share of a country maimed and 
weakened ; its treasure lavished and mis- 
spent; its honours faded; and its conduct 
the laughing-stock of Europe : our nation in 
a manner without allies or friends, except 
such as we have hired to destroy our fellow- 

• See in the New Pari. Hist the Debate, 
Ikcember iMh, 1792, on Mr. Fox’s motion 
4* sending a minister to Paris, to treat with 
the taovisional Government of France. 

+ Speech at Bristol. Burke's Works, vol. 

p. 393, 8vo. 1808. 
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subjects, and to ravage a country, in which 
we once claimed an invaluable share. I re- 
turn to you some of your principal privilege* 
impeached and mangled. And, lastly, I leave 
you, as I conceive, at this hour and moment, 
fully, effectually, and absolutely, under the 
discretion and power of a military force, 
which is to act without waiting for the autho- 
rity of the civil magistrates. 

“ Some have been accused of exaggerating 
the public misfortunes, nay, of having endea- 
voured to help forward the mischief, that 
they might afterwards raise discontents. — I 
am willing to hope, that neither my temper, 
nor my situation in life, will be thought na- 
turally to urge me to promote misery, dis- 
cord, or confusion, or to exult in the subver- 
sion of order, or in the ruin of property. I 
have no reason to contemplate with pleasure 
the poverty of our country, the increase of our 
debts and of our taxes, or the decay of our 
commerce. — Trust not, however, to my re- 
port : reflect, compare, and judge for your- 
selves. 

“ But, under all these disheartening cir- 
cumstances, I could yet entertain a cheerful 
hope, and undertake again the commission 
with alacrity, as well as zeal, if I could see 
any effectual steps taken to remove the ori- 
ginal cause of the mischief— * Then would 
‘ there be a hope.’ 

“ But, till the purity of the constituent 
body, and thereby that of the representative, 
be restored, there is none. 

“ I gladly embrace this most public oppor- 
tunity of delivering my sentiments, not only 
to all my constituents, but to those likewise 
not my constituents, whom yet, in the large 
sense, I represent, and am faithfully to serve. 

“ I look upon restoring election and repre- 
sentation in some degree (for I expect no 
miracles) to their original purity, to be that, 
without which all other efforts will be vain 
and ridiculous. 

“If something be not done, you may, in- 
deed, retain the outward form of your con- 
stitution, but not the power thereof.” 

Such were the words of that great good 
man, lost with those of many others of his 
time, and his fame, as far as power could 
hurt it, put in the shade along with them.— 
The consequences we have all seen and felt : 
— America, from an obedient affectionate co- 
lony, became an independent nation ; and 
two millions of people, nursed in the very 
lap of our monarchy, became the willing sub- 
jects of a republican constitution. 

Gentlemen, in that great and calamitous 
conflict, Edmund Burke and Thomas Paine 
foughtin the same field of reason together; 
but with very different successes. — Mr. Burke 
9 poke to a parliament in England, such as sir 
George Saville describes it, having no ears 
but for sounds that flattered its corruptions.— 
Mr. Paine, on the other hand, spoke to a 
people ; — reasoned with them, — told them 
that they were bound by no subjection to any 
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sovereignty, further than their own benefit 
connected them ; and by these powerful ar- 
guments prepared the minds of the American 
.people for that glorious, just, and happy 
revolution. 

Gentlemen. I have a right to distinguish it 
by these epithets, because I aveY that at this 
moment there is as sacred a regard to pro- 
perty ; -as inviolable a security to all the 
rights of individuals; — lower taxes; — fewer 
grievances less to deplore, and more to 
Sdmire in the constitution of America, than 
in that of any other coipitry under heaven — 
I wish indeed to except our own, but I can- 
not even do that, till it shall be purged of 
those abuses which, though they obscure and 
deform the surface, have not as yet, thunk 
God , destroyed the vital parts. 

Why then is Mr. Paine to be calumniated, 
and reviled, because, out qf a people, consist- 
ing of near three millions, he alone did not 
Tejnain attached in opinion to a monarchy ? 
Remember, that all the blood which was 
ahed in America, and to which he was for 
years a melancholy and indignant witness, 
was shed by the authority or the crown of 
Great Britain, .under the influence of a par- 
liament, such as sir George Saville has de- 
scribed it ; and such as Mr. Burke himself will 
be called upon by-and-by in more glowing 
colours to paint it. — IIow then can it be won- 
dered at, tnat Mr. Paine should return to this 
country in his heart a republican?— Was he 
not equally a republican when he wrote 
Common Sense? — Yet that volume has been 
sold without restraint or prosecution in every 
shop in England ever since, and which never- 
theless ( I appeal to the book , which I have in 
Court , and which is in every body's hands ) 
contains every one principle of government, 
and every abuse in the British constitution, 
which is to be found in the Rights of Man.— 
Yet Mr. Burke himself saw no reason to be 
alarmed at that publication, nor to cry down 
its contents ; even when America, which was 
$waycd by it, was in arms against the crown 
of Great Britain. You shall hear his opinion 
of it, in his Letter to the Sheriffs of Bristol, 
pages 33 and 34. 

* “ The Court Gazette accomplished what 
the abettors of independence had attempted 
in vain. When that disingenuous compila- 
tion, and strange medley of railing and flat- 
tery, was adduced as a proof of the united 
sentiments of the people of Great Britain, 
there was a great change throughout all Ame- 
rica. The tide of popular affection, which 
had still set towards the parent countiy, began 
immediately to turn, and to flow with great 
rapidity in a contrary course. Far from con- 
cealing these wild declarations of enmity, the 
author of the celebrated pamphlet * which pre- 
pared the minds of the people for independence , 
insists largely on the multitude and the 

• Common Sense, written by Thomas Paine, 
jp America. 
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spirit of these addresses ; and draws an argu- 
ment from them, which (if the fact were as 
he supposes) must be irresistible. For I 
never knew a writer on the theory of govern, 
raent so partial to authority, as not to allow, 
that the hostile mind of the rulers to their 
people, did fully justify a change of govern- 
ment ; nor can any reason whatever be given, 
why one people should voluntarily yield any 
degree of pre-eminence to another, but on a 
supposition of great affection and benevolence 
towards them. Unfortunately, your rulers, 
trusting to other things, took no notice of this 
great principle of connexion.” f 

Such were the sentiments of Mr. Burke— 
but there is a time, it seems, for all things. 

Gentlemen, the consequences of this mighty 
revolution are too notorious to require illus- 
tration. No audience would sit to hear (what 
every body has seen and felt how the inde- 
pendence of America notoriously produced, 
not by remote and circuitous effect, but 
directly and palpably, the revolutions which 
now agitate Europe, and which portend such 
mighty changes over the fate of the earth.— 
Let governments t^ke warning. — The revolu- 
tion in France was the consequence of her 
incurablv corrupt and profligate government. 
God forhid that I should be thought to lean, 
by this declaration, upon her unfortunate 
monarch. — bending, perhaps at this moment, 
under afflictions which my heart sinks within 
me to think of : — when 1 speak with detesta- 
tion of the former politics of the French 
court, I fasten as little of them jmon that 
fallen and unhappy prince, as I Impute to 
our gracious sovereign the corruptions of our 
own. — 1 desire, indeed, in the most distinct 
manner, to be understood that I mean to 
speak of his majesty, not only with that obe- 
dience and duty which l owe to him as a sub- 
ject, but with that justice which I think is 
due to him from all men who examine his 
conduct either in public or private life. 

Gentlemen, Mr. Paine happened to be in 
England when the French revolution took 
place, and notwithstanding what he must be 
supposed and allowed from his own history 
to have felt upon such a subject, he remained 
wholly silent and inactive. — The people of 
this county too, appeared to be indifferent 
spectators of the animating scene. They 
saw, without visible emotion,— despotism 
destroyed, and the king of France, by nisown 
consent, become the first magistrate of a free 
people.— -Certainly, at least, it produced none 
of those effects which are so deprecated by 
government at present ; nor, most probably, 
ever would, if it had not occurred to the cele- 
brated person, whose name I must so often 
mention, voluntarily to provoke the subject; 
— a subject of which if dangerous to be dis- 
cussed, he should not have led to the dis- 
cussion : for, surely, it is not to be enduredi 

f Burke’s Work% vqL 3, pp. 102, 

8 vo. edition of 1803. - 
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that any private ragjLAball publish a creed 
for a whole nation Hall tell us that we are 
oot to think for ourselves — shall impose his 
own fetters upon the human mind — shall 
dogmatise at discretion — and yet that no man 
thall sit down to answer him without being 
guilty of a libel. I assert, that if it be a libel 
to mistake our constitution — to attempt the 
support of it by means that tend to destroy 
it— and to choose tlje most dangerous season 
for doing so, Mr. Burke is that libeller; but 
not therefore the object of a criminal arose- 
cution whilst I yn defending the mlnives 
of one map, I have neither rignt nor dispo- 
sition to criminate the motives of another. — 
All I contend for, is a tact that cannot be con- 
troverted, viz. that fAit officious interference 
Kfli the origin of Mr. Points book. I put my 
cause upon its being the origin of it — the 
avowed origin — a9 will abundantly appear 
from the introduction and preface to both 
Parts, and from the whole body of the work ; 
nay, from the very work of Mr. Burke him- 
self, to which both of them are answers. 

For the history of that celebrated work, I 
appeal to itself. 

When the French revolution had arrived at 


some of its early stages, a few, and but a few, 
persons (not to be named when compared with 
the nation) took a visible interest in these 
mighty events ; — an interest well worthy of 
Englishmen. — They saw a pernicious system 
of government which had led to desolating 
wars, and had been for ages the scourge of 
Great Britain, giving way to a system which 
seemed to promise harmony and peace 
amongst nations. They saw this with vir- 
tuous and peaceable satisfaction ; and a reve- 
rend divine, • eminent for his eloquence, re- 
collecting that the issues of life are in the 
hands of God ? saw no profanenes9 in mixing 
the subject with public- thanksgiving; by re- 
minding the people of this country of their 
own glorious deliverance in former ages. — It 
happened, also, that a society of gentlemen, 
France being then a neutral nation , and her 
own monarch swearing almost daily upon h< 
altars to maintain tne new constitutioi r 
thought they infringed no law by sending a 
general congratulation. — Their numbers, in- 
deed, were very inconsiderable; so much so, 
that Mr. Burke, with more truth than wisdom, 
begins his volume with a sarcasm upon their 
insignificance : 

“ Until very lately he had never heard of 
*eh a club. It certainly never occupied a 
moment of his thoughts • nor, he believed, 
those of any person out of their own set.*^ 

Why then make their proceedings the subject 
of alarm throughout England 9 — There nad 
oeea no prosecution against them, nor any 
charge founded even upon suspicion of dis- 


* Dr. Price, 

t Reflections on the Revolution in France, 
tofctfs Works, voL 5. p. 3*, 8vo edition, 

IMA ' 4 # 7 


* 


Ar D. 1792. £530 

affection agamtfany of their body.— But Mr. 
Burke thourffiMt was reserved for his efS*. 
quence to wnip these curs of faction to their 
kennels. — How he has succeeded, I appeal to 
all that has happened since the introduction 
of his schism in the British empire, by giving 
to the king, whose title was questioned by no 
man, a title which it « his majesty’s most 
solemn interest to disclaim. 

After having, in his first work, lashed Dr. 
Price in a strain of eloquent irony for consi- 
dering the monarchy to be elective, which he 
could not but know Dr. Price, in the literal 
sense of' election, neither did nor could possibly 
consider it, Mr. Burke published a second 
treatise; in which, after reprinting many 
passages from Mr. Paine’s former work, he 
ridicules and denies the supposed right of the 
people to change their governments, in the 
following words : 

“ The French revolution, say they* (speaks 
mg of the English societies), u was the act of 
the majority of the people ; and if the majority 
of any other people, the people, of England for % 
instance , wish to make the same change, tnay 
have the same right ; just the same undoubt- 
edly ; that is, none at a//.”* 

And then, after speaking of the subser- 
viency of will to duty (in which I agree with . 
him), he, in a substantive sentence, main- 
tains the same doctrine; thus: 

“ The constitution of a country being oned* - 
settled upon some compact, tacit or expressed* 
there is no power existing of force td alter it, 
without the breach of the covenant, or the 
consent of all the parties. Such is the nature 
of a contract.”+ 

So that if reason, err even revelation itself 
were now to demonstrate to us, that our con- 
stitution was mischievous in its effects, — ifj, 
to use Mr. Attorney General’s expression, wa 
had been insane for the many centuries we 
have supj>orted it ; yet that still, if the king 
had not forfeited his title to the crown, nor 
the Lords their privileges, the universal voice 
of the people of England could not build up a 
new government upon a legitimate basis. 

Passing by, for the present, the absurdity 
of such a proposition, and supposing it could, 
beyond aU controversy, be maintained; for 
Heaven’s sake, let wisdom never utter it !— 
Let policy and prudence for ever conceal it ! * 
If you seek the stability of the English go- 
vernment rather put the book of Mr. Paine, 
which calls it bad, into every hand in tho 
kingdom, than doctrines which bid human 
nature rebel even against that which is the 
best. — Say to the people of England, look at 
your constitution, there it lies before you— 
the work of your pious fathers,-— handed down 
as a sacred deposit from generation to genera- 
tion, — the result of wisdom and virtue, — sod 

A — 

* Appeal from the new to the old Whigs. 
Burke’s Works, vol, 6. p. 201, 8vo edition, 
1808. 
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its parts cemented together with kindred 
blood : there are, indeed, a few spots upon its 
surface ; but the same principle which reared 
the structure will brush them all away You 
may preserve your government — you may 
destroy it. — To such an address, what would 
be the answer? A chorus of the nation- Yes, 
we will preserve it. But spy to the same 
nation, even of the very same constitution, it 
is yours, such as it is, for better or for worse ; 
— it is strapped upon your backs, to carry it 
as beasts of burthen, — you have no jurisdiction 
to cast it off. Let this be your position, and 
you instantly raise up (I appeal to every man's 
consciousness of his own nature) a spirit of 
uneasiness and discontent. It is this spirit 
alone, that has pointed most of the passages 
arraigned before you. 

But let the prudence of Mr. Burke's argu- 
ment be what it may, the argument itself is 
untenable.— His majesty undoubtedly was 
not elected to the throne. No man can be 
supposed, in the teeth of met, to have con- 
tended it ; — but did not the people of England 
elect king William, and break the hereditary 
succession ? — and does not hif majesty's title 
grow out of that election ? — It is one of the 
charges against the defendant, his having de- 
nied the parliament which called the prince of 
Orange to the throne to have been a legal 
convention of the whole people ; and is not 
the very foundation of that charge, that it was 
tuch a legal convention, add that it was in- 
tended to be so ? And if it was so, did not the 
people then confer the crown upon king Wil- 
liam without any regard to hereditary right? 
— Did they not cut off the Prince of Wales, 
who stood directly in the line of succession, 
and who had incurred no personal forfeiture ? 
-—Did they not give their deliverer an estate 
in the crown totally new and unprecedented 
in the law or history of the country ? — And, 
lastly, might they not, by the same authority, 
have given the royal inheritance to the family 
of a stranger ? — Mr. Justice Blackstone, in his 
Commentaries, asserts in terms that they 
might; and ascribes their choice of king 
William, and the subsequent limitations of 
the crown, not to want of jurisdiction, but to 
their true origin, to prudence and discretion 
in not disturbing a valuable institution further 
than public safety and necessity dictated. 

The English government stands then on 
this public consent, the true root of all go- 
vernments. And I agree with Mr. Burke, 
that, while it is well administered, it is not in 
the power of factions or libels to disturb it ; 
though, when ministers are in fault, they are 
sure to set down all disturbances to these 
causes. This is most justly and eloquently 
exemplified in his own Thoughts on the Cause 
of the present Discontents, pages 5 and 6 : 

" Ministers contend that no adequate provo- 
cation has been given for so spreading a dis- 
content, our affairs having been conducted 
throughout with remarkable temper and con- 
summate wisdom. The wicked industry of 
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some libellers, joined to the intrigues of a few 
disappointed politicians, have, m their opi» 
nion, been able to produce this unnatural fer- 
ment in the nation. 

“ Nothing, indeed, can be more unnatural 
than the present convulsions of this country, 
if the above account be a true one. I con- 
fess I shall assent to it with great reluctance, 
and only on the compulsion of the clearest 
and firmest proofs ; because their account re- 
solves itself into this short but discouraging 
proposition : 4 That we have a very good mi- 
4 nistry, but that we are* very bad people;* 
that we set ourselves to bite the band 
that feeds us; that, with a malignant in- 
sanity we oppose the measures, and un- 
gratefully vilify the persons of those whose 
sole object is our own peace and prosperity. 
If a few puny libellers, acting under a knot of 
factious politicians, without virtue, parts, ot 
character (such they are constantly repre- 
sented by these gentlemen), are sufficient to 
excite this disturbance, very perverse must 
be the disposition of that people, amongst 
whom such a disturbance can be excited by 
such means." • 

He says true: never were serious dis- 
turbances excited by such means ! 

But to return to the argument. — Let u» 
now see how the rights of tne people stand 
upon authorities. Let us examine whether 
this great source, of government insisted on 
by Thomas Paine, be not maintained by 
persons on whom my friend will find it diffi- 
cult to fasten the character of libellers. 

I shall begin with the most modern author 
on the subject of government — whose work 
lies spread out before me, as it often does at 
home for my delight and instruction in my 
leisure hours. — I have also the honour of his 
personal acquaintance. — He is a man, perhaps 
more than any other, devoted to the real con- 
stitution of this country, as will be found 
throughout his valuable work ; he is a person, 
besides, of great learning, which enabled him 
to infuse much useful Knowledge into my 
learned friend now near me, who introduced 
me to him.f I speak of Mr. Paley, arch- 
deacon of Carlisle, and of his work, intituled, 
The Principles of Political and Moral Philo- 
sophy, in which he investigates the first prin- 
ciples of all governments — a discussion not 
thought dangerous till lately,— I hope wo 
shall soon get rid of this ridiculous panic. 

Mr. Paley professes to think of ^govern- 
ments what the Christian religion was tnouehL 
of by its first teachers : — * If it be of God £ 
* zoiU stand and he puts the dudes of obe- 
dience to diem upon free will and moral 
duty. — After dissenting from Mr. Locke asm 
the origin of governments in compact, be 

“ Wherefore, rejecting the intervention of 
a compact as unfounded in its principle, and 

♦ Burke's Works, vol. 2, p. 222, 8va 1308* 
f Lord EUenborougb, then Mr. L»w v , 
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dangerous ib the application, we assign for 
the only ground of the subject’s obligation, 

THE WILL OF GOD, AS COLLECTED FROM EXPE- 
DIENCY. 

M The steps by which the argument pro- 
ceeds are few and direct. — It is the will of 
God that the happiness of human life be pro- 
moted : — this is the first step, and the foun- 
dation, not only of this, but of every moral 
conclusion* f Civil society conduces to that 
‘end:* — this is the second proposition. 

* Civil societies cannot be upholden, unless, 

* in each, the interest of the whole society be 
1 binding upon every part and member of it :* 
—this is the third step, and conducts us to 
the conclusion, namely , — * That, so long as 
‘ the interest of the whole society requires it, 

* that is, so long as the established govern- 

* meet cannot be resisted or changed without 

* public inconvcniencv, it is the will of God 

* (which will universally determines our duty) 

4 that the established government be obeyed/ 
—and no longer. 

u But who shall judge of this ? We answer, 

1 Every man for himself. 7 In contentions be- 
tween the sovereign and the subject, the 
parties acknowledge no common arbitrator ; 
and it would be absurd to refer the decision 
to those whose conduct has provoked the 
question, and whose own interest, authority, 
and fate, are immediately concerned in it. 
Hie danger of error and abuse is no objection 
to the rule of expediency, because every other 
rule is liable to the same or greater; and 
every rule that can be propounded upon the 
subject (like all rules, indeed, which appeal 
to or bind the conscience), must, in the ap- 
plication, depend upon private judgment. It 
may be observed, however, that it ought 
equally to be accounted the exercise of a man’s 
own private judgment, whether he be deter- 
mined by reasonings and conclusions of his 
own, or submit to Le directed by the advice 
of others, provided he be free to choose his 
guide.”* 

He then proceeds in a manner rather in- 
consistent with the principles entertained by 
my learned friend in his Opening : — 

u No usage, law, or authority whatever, is 
so bindings that it need or ought to be conti- 
nued, when it may be changed with advantage 
to the community. The family of the prince, 
— the order of succession — the prerogative of 
the crown — the form and parts of the legis- 
lature — together with the respective powers, 
office, duration, and mutual dependency of 
the several parts, are all only so many laws, 
mutable like other laws, whenever expediency 
requires, either by the ordinary act of the 
legislature, or if the occasion deserve it, by 

ME INTERPOSITION OF THE PEOPLE.”f 

No man can say that Mr. Paley intended 

• Principles of Moral and Political Philo- 
sophy, book chap. 8; vol. 8, p. 138. edit. 
m 1810 * 

t Ibid* p. 149* 

VOL. XXII. 
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to diffuse discontent by this declaration. — He 
must therefore be taken to think with me, 
that freedom and affection, and thq sense of 
advantage, are the best and the only supports 
of government. On the same principle he 
then goes on to say, — M These points are 
wont to be approached with a kind of awe; 
they are represented to the mind as princi- 
ples of the constitution, settled by our an- 
cestors; and, being settled, to be no more 
committed to innovation or debate; as foun- 
dations never to he stirred ; as the terms and 
conditions of the social compact, to which 
every citizen of the state has engaged his 
fidelity, by virtue of a promise which he can- 
not now recall. Such reasons have no place 
in our system.”* 

These are the sentiments of this excellent 
author ; and there is no part of Mr. Paine’s 
work, from the one end of it to the other, that 
advances any other proposition. 

But the attorney-general will say, these are 
the grave speculative opinions of a friend to 
the English government, whereas Mr. Paine 
is its professed enemy — what then The 
principle is, that every man, while he obeys 
the laws, is to think for himself, and to com- 
municate what he thinks. — -The very ends of 
society exact this licence, and the policy of 
the law, in its provisions for its security, has 
tacitly sanctioned it — The real fact is, that 
writings against a free and well-proportioned 
Government, need not be guarded against by 
laws. — They cannot often exist, and never 
with effect. — The just and awful principles of 
society are rarely brought forward, but when 
they are insulted and denied, or abused in 
practice: Mr. Locke’s Essay on Government 
we owe to sir Robert Filmer, as we owe 
Mr. Paine's to Mr. Burke; — indeed, between 
the arguments of Filmer and Burke, I see no 
essential difference ; since it is not worth dis-i 
puting, whether a king exists by divine right, 
or by indissoluble human compact, if he exists 
whether we will or no. — If his existence be 
Without our consent, and is to continue with- 
out benefit, it matters not, whether his title 
be from God or from man. 

That his title is from man, and from every 
generation of man, without regard to the de- 
termination of former ones, near from Mr, 
Locke : “ All men f say they” (i. e. Filmer and 
his adherents), “ are born under government , 
and therefore they cannot be at liberty to begin 
a new one. Every one is born a subject to his 
father , or his prince , and is therefore under the 
perpetual tie of subjection and allegiance. It 
is plain, mankind never owned nor considered 
any such natural subjection that they were born 
it if to one or to the other, that tied them, 
without their own consents, to a subjection to 
them and their heirs.f 


* Ibid. p. 143. 

+ Locke on Civil Government, ch. 8, § 1 14. 
Locke’s Works, vol. 5, p. 406, 8vo. edit, of 
1801. 

. 3 F 
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“ It is tme, that whatever engagement or 
promises any one has made for himself, he 
is under the obligation of them, but cannet, 
by any compact whatsoever, bind his children 
or posterity : for his son, when a man, being 
altogether as free as the father, any act of the 
father can no more give away the liberty of the 
son , than it can of any body else/’ 0 

So much fo.r_ Mr. Locke’s opinion of the 
rights of man. — Let us now examine his ideas 
of the supposed danger of trusting him with 
them. 

" Perhaps it will be said, that the people 
being ignorant, and always discontented, to 
lay the foundation of government in the un- 
steady opinion and uncertain humour of the 
people, is to expose it to certain ruin : and no 
government will be able long to subsist, if the 
people may set up a new legislature, when- 
ever they take offence at the old one. To 
this I answer, — Quite the contrary. People 
are not so easily got out of their old forms, as 
some are apt to suggest : they are hardly to 
be prevailed with to amend the acknowledged 
faults in the frame they have been accustomed 
to. And if there be any original defects, or 
adventitious one9 introduced by time, or cor- 
ruption, it is not an easy thing to be changed, 
even when all the world sees there is an op- 
portunity for it. This slowness and aversion 
in the people to quit their old constitutions, 
has in the many revolutions which have been 
seen in this kingdom, in this and former ages, 
still kept us to, or, after some interval of 
fruitless attempts, still brought us back again 
to our old legislative of king, lords, and com- 
mons : and whatever provocations have made 
the crown be taken from some of our princes’ 
heads, they never carried the people so far as 
to place it in another line.” + 

Gentlemen, I wish I had strength to go on 
with ail that follows, but I have read enough 
not only to maintain the tme priciples of go- 
vernment, but to put to shame the narrow 
system of distrusting the people. 

It may be said, that Mr. Locke went great 
lengths in his positions, to beat down the 
contrary doctrine of divine right, which was 
then endangering the new establishment. 
But that cannot be objected toOavid Hume, 
who maintains the same doctrine. Speaking 
of the Magna Charta in his History, vol. it, 
page 88, he says, “ It must be confessed, that 
the former articles of the great charter con- 
tain such mitigations and explanations of the 
feudal law, as are reasonable and equitable ; 
and that the latter involve all the chief out- 
lines of a legal government, and provide for 
the equal distribution of justice and free en- 
joyment of property; the great object for 
which political society was founded by men, 
which the people have a perpetual and unalien - 
able right to recall ; and which no time, nor 

* tocke, i it sup. § 1 16, pp. 407, 408. 

fXocke on Civil Government, ch, 19, s. 
2€3. Works, vol. 5, p. 471. 
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precedent, nor statute^ nor positive institution, 
ought to deter them from keeping ever upper- 
most in their thoughts and attention.” 

These authorities are sufficient to rest on; 
yet I cannot omit Mr. Burke himself, who is) 
if possible, still more distinct on the subject. 
Speaking, not of the ancient people of Eng- 
land, but of colonies planted almost within 
our memories, he says, “ If there be one fact 
in the world perfectly clear, it is this; that 
the disposition of the people of America is 
wholly averse to any other than a free go- 
vernment; and this is indication enough to 
any honest statesman, how he ought to adapt 
whatever power he finds in his hands to their 
case. If any ask me what a free government 
is, I answer, that it is what the people 

THINK so; AND THAT THEY, AND NOT I, ARE 
THE NATURAL, LAWFUL, AND COMPETENT 

judges of this matter. — If they practically 
allow me a greater degree of authority over 
them than is consistent with any correct ideas 
of perfect freedom, I ought to thank them for 
so great a trust, and not to endeavour to 
prove from thence, that they have rea- 
soned amiss, and that having gone so far, by 
analogy, they must hereafter have no enjoy* 
ment but by my pleasure.” * 

Gentlemen, all that I have been stating 
hitherto, has been only to show, that thpre 
is not that novelty in the. opinions of the de- 
fendant, as to lead you to think he does not 
bond fide entertain them, much less when 
connected with the history of his life, which 
1 therefore brought in review before you.— 
But still the great question remains unargued 
— HadAie a right to promulgate these opi- 
nions? If he entertained them, I shall argue 
that he had— And although my arguments 
upon the liberty of the press, may not to day 
be honoured with your, or the Court’s appro- 
bation, I shall retire not at all disheartened, 
consoling myself with the reflection, that a 
season may arrive for their reception.— The 
most essential liberties of mankind have been 
but slowly and gradually received, and so very 
late, indeed, do some of them come to ma- 
turity, that, notwithstanding the attorney- 
general tells you that the very question I am 
now agitating is most peculiarly for your con- 
sideration, as a jury, under our ancient con- 
stitution, yet I must remind both you and 
him that your jurisdiction to consider and 
deal with it at all in Judgment, is but a yeas 
OLD. f — Before that fate period, I ventured to 
maintain this very right of a jury orer 
the question of libel under the same undent 
constitution (I do not mean before the noble 
judge now present, for the matter was gone 
to rest in the courts, long before he came to 
sit where he does, but) before a noble and 
reverend magistrate of the most exalted un- 

♦ Letter to the Sheriffs of Bristol. Burke’s 
Works, vol. 3, pp. 183, 8vo. 1808. 

t See p. 292. 308, and the cases, &c. there 
cited. 
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demanding, and of the most uncorrupted in- 
tegrity:* he treated me, not with contempt 
indeed, for of that his nature was incapable ; 
but he put me aside with indulgence, as you 
do a child while it is lisping its prattle out of 
season ; and if this cause had been tried then , 
instead of now, the defendant must have been 
instantly convicted on the proof of the pub- 
lication, whatever you might have thought of 
his case. — Yet , I have lived to see it resolved , 
ty an almost unanimous vote of the whole Par- 
liament of England f that 1 had all along been 
in the right. — If this be not an awful lesson 
of caution concerning opinions, where are 
such lessons to be read ? 

Gentlemen, I have insisted, at great length, 
upon the origin of governments, and detailed 
the authorities which you have heard upon 
the subject, because I consider it to be not 
only an essential support, but the very foun-. 
d&Uon of the liberty of the press. — If Mr. 
Burke be right in his principles of govern- 
ment, I admit that the press, in my sense of 
its freedom, ought not to be free, nor free in 
any sense at all ; and that all addresses to the 
people upon the subject of government, — and 
all speculations of amendment, of what kind 
or nature 9 oever, are illegal and criminal ; — 
since, if the people have, without possible 
recall, delegated all their authorities, they 
hare no jurisdiction to act, and therefore 
none to think or write upon such subjects; — 
and it would be a libel to arraign government 
or anv of its acts, before those that have no 
jurisdiction to correct them. — But on the other 
hand, as it is a settled rule in the law of Eng- 
land, that the subject may always address a 
competent jurisdiction; no legal argument 
can shake the freedom of the press in my 
sense of it, if I am supported in my doctrines 
concerning the great unalienable right of the 
people, to reform or to change their govern- 
ments. 

It is because the liberty of the press re- 
solves itself into this great issue, that it has 
been, in every country, the last liberty which 
subjects have been able to wrest from power. 
“■Other liberties are held under govern- 
ments, but the liberty of opinion keeps go- 
ntxuENTS themselves in due subjection to 
their duties. Thi9 has produced the martyr- 
dom of truth in every age, and the world has 
been only purged from ignorance with the in- 
nocent blood of those who have enlightened 
it 

Gentlemen, my strength and time are 
wasted, — and 1 can only make this melan- 
choly history pass like a shadow before you. 

I shall begin with the grand type and ex- 
ample. 

The universal God of nature, — the Saviour 
of mankind, — the fountain of all light, who 
cune to pluck the world from eternal dark- 
ness, expired upon a cross, — the scoff of in- 
fidel scorn ; and his blessed apostles followed 

* Earl of Mansfield. 
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him in the train of martyr*. When he came 
in the flesh, he might have come like the 
Mahometan Prophet, as a powerful sovereign, 
and propagated his religion with an uncon- 
querable sword, which even now, after the 
lapse of ages, is but slowly advancing under 
the influence of reason, over the face of the 
earth : — but such a process would have been 
inconsistent with his mission, which was to 
confound the pride, and to establish the uni- 
versal rights of men ; — he came therefore in 
that lowly state which is represented in the 
Gospel, and preached his consolations to the 
poor. 

When the foundation of this religion was 
discovered to be invulnerable and immortal, 
we find political power taking the church into 
partnership ; — thus began the corruptions both 
of religion and civil power, and, hand-in-hand 
together, what havoc have they not made in 
the world ! — ruling by ignorance and the per- 
secution of truth : but this very persecution 
only hastened the revival of letters and li- 
berty. Nay, you will find, that in the exact 
proportion that knowledge and learning have 
been beat down and fettered, they have de- 
stroyed the governments which bound 
them. — The court of Star Chamber, the first 
restriction of the press of England, was erect- 
ed, previous to all the great changes in the 
constitution. From that moment no man 
could legally write without an imprimatur 
from the state ; — but truth and freedom found 
their way with greater force through secret 
channels ; and the unhappy Charles, unwarned 
bu a free press, was brought to an ignominious 
death. When men can freely communicate 
their thoughts and their sufferings, real or 
imaginary, their passions spend themselves in 
air, Tike gunpowder scattered upon the sur- 
face; — but pent up by terrors, they work un- 
seen, burst forth in a moment, and destroy 
every thing in their course. — Let reason be 
opposed to reason, and argument to argu- 
ment, and every good government will be safe. 

The usurper, Cromwell, pursued the same 
system of restraint in support of his govern- 
ment, and the end of it speedily followed. 

At the restoration of Charles 2nd, the 
Star Chamber ordnance of 1637, was worked 
up into an act of parliament, and was fol- 
lowed up during that reign, and the short 
one that followed it, by the most sanguinary 
persecutions: — but what fact in history is 
more notorious, than that this blind and con- 
temptible policy prepared and hastened the 
Revolution ? At that great sera these cobwebs 
were all brushed away : — the freedom of the 
ress was regenerated, and the country ruled 
y its affections, has since enjoyed a century 
of tranquillity and glory. — Thus I have main- 
tained, by English history, that, in proportion 
as the press has been free, English govern- 
ment has been secure. 

Gentlemen, the same important truth may 
be illustrated by great authorities. Upon a 
subject of this kind, resort cannot be had to 
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law cases. — The ancient law of England knew 
nothing of such libels — they began and should 
have ended with the Star Chamber. What 
writings arc slanderous of individuals , must 
be looked for where these prosecutions are 
recorded ; but upon general subjects we j 
must go to general writers. — If, indeed, I j 
were to refer to obscure authors, I might be 
answered, that my very authorities were I 
libels, instead of justifications or examples ; 
but this cannot be said with effect of great 
men, whose works are classics in our lan- 
guage, — taught in our schools, — and re- 
peatedly printed under the eye of government. 

I shall begin with the poet Milton, a great 
.authority in all learning. — It may be said, 
indeed, he was a republican, but that would 
only prove that republicanism is not incom- 
patible with virtue : — it may be said too, that 
the work which I cite was written against 
previous licensing, which is not contended 
for to-day. But, if every work were to be 
adjudged a libel, which was adverse to the 
wishes of government, or to the opinions of 
those who may compose it, the revival of a 
licenser would be a security to the public. — 
If I present my book to a magistrate ap- 
pointed by law, and he rejects it, I have only 
to forbear from the publication : — in the for- 
bearance I ain safe ; — and he too is answer- 
able to law for the abuse of his authority ; 
but, upon the argument of to-day, a man 
must print at his peril, without any guide to 
the principles of judgment, upon which his 
work may be afterwards prosecuted and con- 
demned. — Milton’s argument therefore ap- 
plies, and was meant to apply, to every in- 
terruption to writing, which, while it op- 
presses the individual, endangers the state. 

“ We have them not,” says Milton, “ that 
can be heard of, from any ancient state, or 
polity, or church, nor by any statute left us 
by our ancestors, elder or later, nor from the 
modern custom of any reformed city, or 
church abroad : but from the most antichris- 
tian council, and the most tyrannous inquisi- 
tion that ever existed. — Till then , books were 
ever as freely admitted into the world as any 
other birth ; the issue of the brain was no more 
stifled than the issue of the womb ** * 

“ To the pure all things are pure ; not 
only meats and drinks, but all kind of know- 
ledge, whetherof good or evil ; the knowledge 
cannot defile, nor consequently the books, if 
the will and conscience be not defiled.” — 

“ Bad books serve in many respects to dis- 
cover, to confute, to forewarn, and to illus- 
trate. Whereof, what better witness can we 
expect I should produce, than one of your 
own, now sitting in parliament, the chief of 
learned men reputed in this land, Mr. Selden, 
whose volume of natural and national laws, 
prove>, nut only by great authorities brought 
together, but by exquisite reasons and theo- 

* See Milton’s Prose Works by Birch! vol. 

p. 154, 4 to ed. of 1753. 
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rems almost mathematically demonstrative, 
that all opinions, yea errors, known, read’ I 
and collated, are of main service and assist- 
ance toward the speedy attainment of what 
is truest.”* 

“ Truth and understanding are not such 
wares as to be monopolized and traded in by 
tickets, and statutes, aud standards. We 
must not think to make a staple commodity 
of all the knowledge in the land, to mark and 
license it like our broad cloth and our wool- 
packs.” — 

“ Nor is it to the common people less than 
a reproach ; for if we be so jealous over them 
as that we dare not trust them with an Ehg- 
lish pamphlet, what do we but censure them, 
fora giddy, vicious, and ungrounded people; 
in such a sick and weak estate of faith and 
discretion, as to be able to take nothing down 
but through the pipe of a licenser? That 
this is care or love of them, we cannot 
pretend.” [ 

u Those corruptions which it seeks to pre- 
vent, break in taster at other doors which 
cannot be shut.”J To prevent men thinking 
and acting for themselves, by restraints on 
the press, “ is like to the exploits of that gal- 
lant man, who thought to pound up the crows 
by shutting his park gate.” § 

“ This obstructing violence meets for the 
most part with an event, utterly opposite to 
the end which it drives at : instead of sup- 
pressing sects and schisms, it raises them, 
and invests them with a reputation: the 
punishment of wits enhances their authority, 
saith the viscount St. Albans ; and a jor - 
bidden writing is thought to be a certain spark 
of truth, that flies up in the faces of them vk 
seek to tread it out** || 

He then adverfc to his visit to the famous 
Galileo, whom he found and visited in the 
inquisition, “ for pot thinking in astronomy 
with the Franciscan and Dominican monks.” 
And what event ought more deeply to in- 
terest and effect us? The very laws of na*. 
tore were to bend under the rod of a licenser; 
— this illustrious astronomer ended his life 
within the bars of a prison, because, in seeing 
the Phases of Venus through his newly in- 
vented telescope, he pronounced, that she 
shone with borrowed light, aud from the sun 
as the centre of the universe. This was the 
mighty crime , the placing the sun in the 
centre that sun which now inhabits it upon 
the foundation of mathematical truth, which 
enables us to traverse the pathless ocean, and 
to carry our line and rule amongst other 
worlds, which but for Galileo we had neyec 
known, perhaps even to the recesses of an in- 
finite and eternal God. 

Milton then, in his most eloquent address 
to the parliament, puts the liberty of the 
press on its true ana most honourable foun-r 
elation : 


* P. 155. f P - 162 - 
t P. m. J P. 15? J| JP. 164. 
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“ Believe it, Lords and Commons, they 
who counsel ye to such a suppressing” [of 
hooks] “ do as good as bid ye suppress your- 
selves; and I will soon show how. 

“ If it be desired to know the immediate 
cause of all this free writing and free speak- 
ing, there cannot be assigned a truer tiian 
your own mild, and free, and humane go- 
vernment. It is the liberty, Lords and Com- 
mons, which your own valorous and happy 
counsels have purchased us; liberty, which 
is the nurse of all great wits: this is that 
which hath ratified and enlightened our spirits 
like the influence of Heaven; this is that 
which hath enfranchised, enlarged, and lifted up 
our apprehensions, degrees above themselves. 
Ye cannot make us now less capable, less 
knowing, less eagerly pursuing of the truth, 
unless ye first make yourselves, that made us 
so, less the lovers, less the founders of our 
tme liberty. We can grow ignorant again, 
brutish, formal, and slavish, as ye found us ; 
but you then must first become that which ye 
cannot be, oppressive, arbitrary, and tyran- 
nous, as they were from whom ye have freed 
us. That our hearts are now more capacious, 
our thoughts now more erected to the search 
and expectation of greatest and exactest 
things, is the issue of your own virtue pro- 
pagated in us .” — “ Give me the liberty to 
know, to utter, and to argue freely according 
to conscience, above all liberties.” * * 

Gentlemen, l will yet refer you to another 
author, whose opinion you may think more 
in point, as having lived in our own times, 
and as holcfog the highest monarchical prin- 
ciples of ^>vernment. I speak of Mr. 
Hume, who, nevertheless, considers that 
this liberty of the press extends not only to 
abstract speculation, but to keep the public 
on their guard against all the acts of their 
government. 

After showing the advantages of a mo- 
narchy to public freedom, provided it is duly 
controlled and watched by the popular part of 
the constitution, he says, “ These principles 
account for the great liberty of the press in 
these kingdoms, beyond what is indulged in 
any other government. It is apprehended, 
that arbitrary power would steal in upon us, 
were we not careful to prevent its progress, 
and were there not an easy method of con- 
veying the alarm from one end of the king- 
dom to the other. The spirit of the people 
must frequently be routed , in order to curb the 
ambition of the Court ; and the dread of rous- 
ing this spirit must be employed to prevent 
that ambition. Nothing is so effectual to this 
purpose as the liberty of the Press, by which 
all the learning, wit, and genius of the na- 
tion, may be employed on the side of free- 
dom; and every one be animated toits de- 
force. As long , therefore , as the republican 
part of our government can maintain itself 
against the monarchical , it will naturally be 


• Pp. 168, 169. 
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careful tb keep the press open , as of importance 
to its own preservation .” * 4 

There is another authority contemporary 
with the last;— a splendid speaker in the 
upper House of Parliament, and who held 
during most of his time high offices under the 
king — I speak of the earl of Chesterfield, 
who thus expressed himself in the House of 
Lords : — “ One of the greatest blessings we 
enjoy, one of the greatest blessings a people, 
my lords, can enjoy, is liberty ; but every good 
in this life has its alloy of evil — licentiousness 
is the alloy of liberty, it is ” 

Lord Kenyon. Doctor Johnson claims to 
pluck that feather from lord Chesterfield's 
wing ; he speaks, I believe, of the eye of the 
political boay. 

Mr. Erskine. My lord, I am happy that it 
is admitted to he a feather ; I have heard it 
said, that lord Chesterfield borrowed that 
which I was just about to state, and which 
his lordship has anticipated. 

Lord Kenyon. That very speech which 
did lord Chesterfield so much honour, is sup- 
posed to have been written by doctor John- 
son .f 

Mr. Erskine. Gentlemen, I believe it was 
so, and I am much obliged to his lordship 
for giving me a far higher authority for my 
doctrine. — For though lord Chesterfield was 
a man of great ingenuity and wit, he was un- 
doubtedly far inferior in learning, and, what 
is more to the purpose, in monarchical opinion, 
to the celebrated writer to whom my lord has 
now delivered the work by his authority. 
Doctor Johnson then says, “ One of the 
greatest blessings we enjoy, one of the 
greatest blessings a people, my lords, can en- 
joy, is liberty ; but every good in this life has 
its alloy of evil : licentiousness is the alloy of 
liberty : it is an ebullition, an excrescence ; — 
it is a speck upon the eye of the political 
body, but which I can never touch but with 
a gentle, with a trembling hand, lest I destroy 
the body, lest I injure the eye upon which it 
is apt to appear.” — “ There is such a con- 
nexion between licentiousness and liberty, 
that it is not easy to correct the one, without 
dangerously wounding \he other: it is ex- 
tremely hard to distinguish the true limit be- 
tween them *. like a changeable silk, we can 

* On the Liberty of the Press. Essays, 
vol. 1, p. 12, 8vo. 1809. 

* This appears to have been an erroneous 
supposition ; seeing that the speech cited by 
Mr. Erskine was detivered by lord Chesterfield 
in the beginning of June 1737' ; and the De- 
bates compiled by Dr. Johnson commenced 
not until November 1740. See the Prefaces 
to the IXth, Xlth, and Xllth Volumes of the 
New Parliamentaiy History; in which will 
be found much curious and valuable informa- 
tion, respecting the genuineness of those De- 
bates in parliament, which have (as it should 
seem falsely) been attributed to the imagina- 
tion of Johnson. 
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easily see there are two different colours, but 
we cannot easily discover where the one ends, 
or where the othpr begins.” • 

I corm I cannot help agreeing with this 
learned author. The danger of touching 

THE Pllr sS IS THE DIFFICULTY OF MARKING ITS 

limits — My learned friend, who has just 
gone out of court, has drawn no line, and un- 
folded no principle. — lie has not told us, if 
this book is condemned, what book may be 
written.— -If I may not write against the ex- 
istence of a monarchy, and recommend a re- 
public, may I write against any part of the 
vernment? May I say that we should be 
tter without a House of Ixjrds, or a House 
of Commons, or a court of C hancery, or any 
other given pari of our establishment ? — Or 
if, as has been hinted, a work may be libel- 
lous for stating even legal matter with ser- 
cdstic phrase, the difficulty becomes the 
greater, and the liberty of the press more 
impossible to define. 

The same author, pursuing the subject, and 
speaking of the fall of Roman liberty, says, 
“ But this sort of liberty came soon after to 
be called licentiousness ; for we are told that 
Augustus, after having established his em- 

£ ire, restored order in Rome by restraining 
centiousness. — God forbid we should in this 
country have order restored or licentiousness 
restrained, at so dear a rate a9 the people of 
Rome paid for ibto Augustus !”f 

“ Let us consider, my lords, that arbitrary 
power has seldom or never been introduced 
into any country at once. It must be intro- 
duced by slow degrees, and as it were step by 
step, lest the people should see its approach. 
The barriers and fences of the people’s liberty 
must be plucked up one by one, and some 
plausible pretences must be found for remov- 
ing or hoodwinking, one after another, those 
sentries who are posted by the constitution of 
a free country, for warning the people of 
their danger. When these preparatory steps 
are once made, the people may then, indeed, 
with regret, see slavery and arbitrary power 
making long strides over their land ; hut it will 
be too late to think of preventing or avoiding 
the impending ruin. 

“ The stage, my lords, and the press, are 
two of our out-sentries; if we remove them, 
if we hoodwink them, if we throw them in 
fetters, the enemy may surprise us.” | | 

Gentlemen, this subject was still more 
lately put in the justest and most forcible 
light by a noble person high in the magis- 
tracy ; whose mind is not at all tuned to the 
introduction of disorder by improper popular 
excesses; I mean lord Loughborough, chief 
iustice of the court of Common Pleas. I be- 
lieve I can answer for the correctness of my 

• Lord Chesterfield’s Speech on the Play- 
house Bill. New Pari. Hist. Vol. X, pp. 330, 
331. i 

+ New Pari. Hist. Vol. X, p. 333. I 

% New Pari. Hist. Vol, X r p. 340. 
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note, which I shall follow up with foe opinion 
of another member of the Lords’ House of 
Parliament; the present earl Stanhope; or 
rather, I shall take lord Stanhope first, as his 
lordship introduces the subject by adverting 
to this argument of lord Loughborough’s. 
“ If,” says lord Stanhope, “ our boasted li- 
berty of the press were to consist only in the 
liberty to write in praise of the constitution, 
this is a liberty enjoyed under many arbitrary 
overnments. I suppose it would not be 
eemed quite an unpardonable offence, even 
by the empress of Russia, if any man were to 
take into nis head to write a panegyric upon 
the Russian form of government. Such a li- 
berty as that might therefore properly bo 
termed the Russian liberty of the press. But, 
the English liberty of the press is of a very dif- 
ferent description : for, by the law of Eng- 
land, it is not prohibited to publish specula- 
tive works upon the constitution, whether they 
contain praise or censure .” — Lord Stanhope's 
Defence of the Libel Bill . 

You see, therefore, as far as the general 
principle goes, I am supported by the opinion 
of lord Stanhope, for otherwise the noble lord 
has written a libel himself, by exciting other 
people to write whatever they may think , be it 
good or evil, of the constitution of the coun- 
try. As to the other high authority, lord 
Loughborough, I will read what applies to 
this subject. — u Every man,” said lord Loughr 
borough, M may publish at his discretion his 
opinions concerning forms and systems of 
government. If they be wise and enlighten- 
ing, the world will gain by them? if they be 
weak and absurd, they will be laughed at and 
forgotten ; and if they be bond fide , they can- 
not be criminal, however erroneous On the 
other hand, the purpose and the direction 
may give a different turn to writings whose 
common construction is harmless, or even 
meritorious. Suppose men, assembled in dis- 
turbance of the peace, to pull down mills or 
turnpikes, or to do any other mischief, and 
that a mischievous person should disperse 
among them an excitation to the planned 
mischief known to both writer and reader, 
To your tents , O Israel; that publication 
would be criminal ; — not as a libel, not as an 
abstract writing, but as an act ; and the act 
being the crime, it must be stated as a fact ti» 
trinssc on the record : for otherwise, a Court 
of Error could have no jurisdiction but over 
the natural construction of the writing; nor 
would the defendant have any notice of such 
matter at the trial, without a charge on the 
record. To give the jury cognizance of any 
matter beyond the construction of foe writ- 
ing, the averment should be, in foe case as I 
have instanced, that certain persons were, 
as I have described, assembled ; and that the 
publisher, intending to excite these persons 
so assembled, wrote so and so . Here the 
crime is complete, and consists in an rwri- 
act of wickedness evidenced by a writing? 

In answer to all foes* authorities, the 
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attorney-general may sml, that, if Mr. Paine 
had written his observations with the views 
of those high persons and under other cir- 
cumstances, he would be protected and ac- 
quitted : — to which I can only answer, that 
do facts or circumstances attending his work 
are either charged or prosed; — that you 
have no jurisdiction whatever, but over the 
natural construction of the work before you, 
—and that I am therefore brought without a 
flaw to the support of the passages which are 
the particular subject of complaint. 

Gentlemen, I am net unmindful how long 
I lave already trespassed upon your patience; 
and, recollecting the nature of the human 
mind, and how much, for a thousand reasons, 
I have to struggle against at this moment, I 
shall not be disconcerted if any of you should 
appear anxious to retire from tne pain of 
hearing me farther. It has been said, in the 
newspapers, that my vanity has forwarded 
my zeal in this cause ; — but I might appeal 
even to the authors of those paragraphs, 
whether a situation ever existed which vanity 
would have been fonder to fly from — the task 
of speaking against every known preposses- 
sion; with every countenance, as it were, 
planted and lifted up against me. — But I 
stand at this bar to give to a criminal ar- 
raigned before it, the defence to which the 
law of the country entitles him. If any of 
my arguments be indecent, or unfit for the 
Court to hear, — the noble judge presides to 
interrupt them : if all, or any of them, are 
capable of an answer, — they will be an- 
swered : or if they be so unfounded in your 
own minds, who arc to judge of them, as not 
to call for refutation, — your verdict in a 
moment will overthrow all that has been 
said we shall then have all discharged our 
duties. — It is your unquestionable province to 
judge, and mine not less unquestionable to 
address your judgments. 

When the noble judge and myself were 
counsel for lord George Gordon in 1781,* it 
was not considered by that jury, nor imputed 
to us by any body, that we were contending 
for the privileges of overawing the House of 
Commons, or recommending the conflagra- 
tion of this city : I am doing the same duty 
now, which my Lord and I then did in con- 
cert together ; and, whatever may become of 
the cause, 1 expect to be heard : conscious 
that no just obloquy can be, or will in the end 
be cast upon me for having done my duty in 
the manner I have endeavoured to perform 
it — Sir, I shall name you presently .+ 

Gentlemen, I come now to observe on the 
passages selected by the information; and 
with regard to the first, I shall dispose of it in 
a moment. 

“ All hereditary government is in its na- 

• See the Case, Vol. XXI. p. 485. 

+ This expression was provoked by the 
conduct of one of the jury ; which this rebuke 
put an ea^to. Qrig. Ed . 
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ture tyranny. An hereditable crown, or an 
heredi table throne, or by what other fanciful 
name such things may be called, have no 
other significant explanation than that man- 
kind are hereditable property . To inherit a 
government is to inherit the people , as if they 
were flocks and herds.” 

And is it to be endured, says the attomey- 

f eneral, that the people of this country are to 
e told that they are driven like oxen or 
sheep ? — Certainly not. — I am of opinion that 
a more dangerous doctrine cannot be instilled 
into the people of England. But who instils 
such a doctrine? I deny that it is instilled 
by Paine. — When he maintains that heredi- 
tary monarchy inherits a people like flocks 
ana herds, it is clear from the context (which 
is kept out of view ), that he is combating the 
proposition in Mr. Burke’s book, whicn as- 
serts, that the hereditary monarchy of En^ 
land is fastened upon the people of England 
by indissoluble compact. ^ Mr. Paine, on the 
contrary, asserts tne kins of England to be 
the magistrate of the people , existing by their 
consent, which is utterly incompatible with 
their being driven like herds. — His argument, 
therefore, is this, and it retorts on his adver~ 
sary : he says, such a king as vou, Mr. Burke, 
represent the king of England to be, inherit- 
ing the people by virtue of conquest, or of 
some compact, which, having once existed, 
cannot be dissolved while the original terms 
of it are kept, is an inheritance like flocks and 
herds. — But I deny that to be the king of 
England’s title. — He is the magistrate of the 
people , and that title I respect. — It is to your 
own imaginary king of England therefore, 
and not to his majesty, that your unfounded 
innuendos apply.— It is the monarchs of 
Russia and Prussia, and all governments 
fastened upon unwilling subjects by heredi- 
tary indefeasible titles, who are stigmatized 
by Paine as inheriting the people like flocks. 
— The sentence, therefore, must either be 
taken in the pure abstract, and then it is not 
only merely speculative, but the application 
of it to our own government fails altogether, 
or it must be taken connected with the mat- 
ter which constitutes the application, and 
then it is Mr. Burke’s King of England, 
and not his Majesty, whose title is denied. 

I pass therefore to the next passage, which • 
appears to be an extraordinary selection. It 
is taken at a leap from page 21 to page 47, 
and breaks in at the words, “ This conven- 
tion.” The sentence selected stands thus ; 

“ This convention met at Philadelphia in May 
1787, of which general Washington was 
elected president. He was not at that time 
connected with any of the state govern- 
ments, or with congress. He delivered up 
his commission when the war ended, ana 
since then had lived a private citizen. 

“ The convention went deeply into all the 
subjects ; and having, after a variety of de- 
bate and investigation, agreed among them- 
selves upon the several parts of a federal con- 
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stitution* the next question was, the manner 
of giving it authority and practice. 

u For this purpose, they did not, like a 
cabal of courtiers* send for a Dutch stadt- 
holder, or a German elector; but they re- 
ferred the whole matter to the sense and 
interest of the country.” 

This sentence, standing thus by itself, may 
appear to be a mere sarcasm on king William, 
upon those who effected the Revolution, and 
upon the Revolution itself, without any rea- 
soning or deduction : but when the context 
and sequel are looked at and compared, it 
will appear to be a serious historical compari- 
son between the Revolution effected in Eng- 
land in 1688, and the late one in America 
when she established her independence ; and 
no man can doubt that his judgment on that 
comparison was sincere. But Where is the 
libel on the constitution ? For whether king 
William was brought over here by the sin- 
cerest and justest motives of the whole people 
of England, each man acting for himself, or 
from the motives and through the agencies 
imputed by the defendant, it signifies not one 
farthing at this time of day to the establish- 
ment itself. /Blackstone properly warns us 
not to fix our obedience or affection to the 
government on the motives of our ancestors, 
Or the rectitude of their proceedings, but to be 
satisfied with what is established. — This is safe 
reasoning, and, for my own part, I should not 
be differently affected to the constitution of 
my country, which my own understanding 
approved, whether angels or demons had 
given it birth ? 

Do any of you love the Reformation the 
less because Henry the 8th was the author of 
it? or because lust and poverty, and not reli- 
gion, were his motives ? He had squandered 
the treasures of his father, and he preferred 
Anne Bullen to his queen : these were the 
causes which produced it. — What then? — 
Does that affect the purity of our reformed 
religion? — Does it undermine its establish- 
ment, or shake the king’s title, to the exclu- 
sion of those who held by the religion it had 
abolished? — Will the attorney-general affirm, 
that I could be convicted of a libel for a 
whole volume of asperity against Henry the 
8th, merely because he effected the Reforma- 
tion ; and if not, why against king William, 
who effected the Revolution? — Where is the 
line to be drawn ? — Are one, two, or three 
centuries to constitute the statute of limita- 
tion ? — Nay, do not our own historians detail 
this very cabal of courtiers, from the records 
of our own country? — If you will turn to 
Hume’s history, volume the eighth, page 188, 
&c. &c. you will find that he states at great 
length, the whole detail of intrigues which 
paved the way for the Revolution, and the 
interested coalition of parties which gave it 
effect. 

But wliat of all this, concerning the motives 
of parties, which is recorded by Hume ? The 
question is. What is the thing brought about — 
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Not, how it was brought about . If it stands/ 
as Blackstone arguesn, upon the consent of 
our ancestors, followed up by our own, no in- 
dividual can withdraw his obedience. — If he 
dislikes the establishment, let him seek else- 
where for another ; I am not contending for 
uncontrolled conduct > but for freedom of 
opinion. 

With regard to what has been stated of the 
Edwards and Henries , and the other princes 
under which the author can only discover 
“ restrictions on power , but nothing of a consti - 
tution surely my friend is not in earnest 
when he selects that passage as a libel. 

Paine insists* that there was no constitu- 
tion under these princes, and that English 
liberty was obtained from usurped power by 
the struggles of the people. So say I ; and 
I think it for the honour and advantage of 
the country that it should be known. — Was 
there any freedom after the original estab- 
lishmentof the Normans by conauest ? — Was 
not the Magna Chart a wrested from John 
by open force of arms at Runny mead ? — Was 
it not again re-enacted whilst menacing arms 
were in the hands of the people? — Were not 
its stipulations broken through, and two and 
forty times re-enacted by parliament, upon 
the firm demand of the people in the follow* 
ing reigns? — I protest it fills me with as- 
tonishment to hear these truths brought in 
question. 

I was formerly called upon, under the dis- 
cipline of a college, to maintain them, and 
was rewarded for being thought to have suc- 
cessfully maintained that our present consti- 
tution was by no means a remnant of Saxon 
liberty, nor any other institution of liberty, 
but the pure consequence of the oppression of 
the Norman tenures, which spreading the 
spirit of freedom from one end of the king- 
dom to another, enabled our brave fathers, 
inch by inch, not to reconquer, but for the 
first time to obtain those privileges which are 
the unalienable inheritance of su) mankind.* 

But why do we speak of the Edwards and 
Henries, when Hume himself expressly says, 
notwithstanding all we liave heard tcMuiy 
of the antiquity of our constitution, that our 
monarchy was nearly absolute till the middle 
of last century ? It is his Essay on the Liberty 
of the Press, vol. i. page 15. 

“ Ail absolute governments, and such in a 
great measure was England, till the middle 
of the last century, notwithstanding the nume • 
rous panegyrics on ancient English liberty 

• Lord Erskine obtained the declamation 
prize at Trinity College, Cambridge, on the 
subject of the Origin of the British Constitu- 
tion. — It is somewhere printed. Editor cf 
Erskine s Speeches. 

t The limits within which, during the early 
part of our history, the power of the crown 
was confined, have been recently investigated 
with much ability and acuteness by n learned 
and perspicuous writer on the Constitution of 
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must very much depend on the administra- 
tion.” 

This is Hume's opinion ; the conclusion of 
a grave • historian from all that he finds 
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recorded as the materials for history: and 
shall it be said that Mr. Paine is to be 
punished for writing to-day what was before 
written by another, who is now a distinguish- 


Parliament ; from whose Essay I extract some 
observations respecting the nature of this 
same 4 absolute government,* which is asserted 
to have prevailed in England until the middle 
of the seventeenth century : 

“ He” [Mr. Jopp], 44 has the discretion to 
keep clear of Saxon antiquities; but, confiding 
in the assistance of Hume, Carte, and Brady, 
he enters boldly on the Norman part of our 
story. William the Conqueror, according to 
hhn, was an absolute sovereign, who enacted 
Jaws, imposed taxes, and administered justice 
according to his own will and pleasure, with 
no greater restraint from legal institutions 
than the presenting of Denmark, or auto- 
crat of the Russias. The question seems 
never to have occurred to him, by what pos- 
sible means could a duke of Normandy, with 
very limited authority in his own duchy, 
raised to the throne of England by the help 
of independent adventurers, feudal vassals 
like himself of the king of France, attracted 
to his standard by the promise of lands and 
honours, at once convert himself into a 
Turkish despot, supreme arbiter of the lives 
and fortunes, not only of the conquered, but 
of the conquerors ? Mr. Jopp will probably 
tell us, it was the introduction of the feudal 
system that wrought this stupendous miracle. 

4 The conqueror,* he tells us, 4 in enforcing 
‘universally the feudal institutions, shaped 
4 every thing for the support of his sovereign 
‘independent nre-eminence/ But, in the 
first place, William the Norman did not in- 
troduce the feudal system into England. He 
established, it is true, knight service in Eng- 
land ; and introduced some feudal incidents 
unknown to the Saxons. But many parts of 
the feudal system existed before his arrival. 
Beneficiary possessions were familiar to the 
Saxons. Feudal homage is repeatedly men- 
tioned in their chronicles and charters, and 
even the word vassal occurs in their history 
as eariv as the time of Alfred. Privileged 
jurisdicuons are frequently alluded to in their 
laws, t ines for alienation and even escheats 
in certain cases, were not unknown to them. 
Reliefs are described at length in the laws of 
Canute, under the name of heriots. The feudal 
system was taking the same course in Eng- 
land before the Conquest, which it pursued 
among the other nations of Europe ; and there 
seems little doubt, that though the Norman 
invasion had never happened, the same causes 
that diffused it over the continent, would have 
established it in nearly the same form through- 
out England. In the second place, if the feudal 
system, as Mr. Jopp imagines, had been a 
‘ political arrangement, contrived for the sup- 
1 port of paramount, arbitrary control in the 
4 crown,* how came it to be adopted by a body 
of high spirited warriors, proud of their inde- 
VOL. XXII. 


pendence,and impatient even ofjust restraint? 
Does the answer of earl Warenne to the com- 
missioners of Edward 1st imply, that such no- 
tions were entertained of the conqueror in an 
age not far removed in time from his own ? 
When that great baron was required to show 
his title to his estate (we quote from no au- 
thor disinclined to prerogative), 4 he drew his 
4 sword and produced that as his title; adding 
4 that William the bastard did not conquer 
4 the kingdom for himself alone; but that the 
4 barons, and his ancestor among the rest, 

4 were joint adventurers in the enterprise/ 
But in the last place, who ever heard of 
the feudal system being favourable td ab- 
solute monarchy? Were Hugh Capet, or 
Conrad the Salick, absolute sovereigns ? Was 
it for the subversion of an institution propi-’ 
tious to royal authority, that Lewis the Gross, 
and other kings of France, gave charters of 
community to towns, in order to form a coun- 
terpoise to the exorbitant power of their ba- 
rons? Was it not rather the downfall of the 
feudal system that first exalted the royal au- 
thority in Europe, and prepared the way for 
absolute monarchy among the nations of the 
continent ? 

44 Mr. Jopp, however, is of a different opi- 
nion. He has little doubt, that, 4 for many 
4 generations after the Conquest, there was 
4 no law of paramount effect to the will of the 
4 prince, when (as it often happened) he was 
4 disposed to pursue it.* He admits, that 
4 during the reign of William, the commune 
4 concilium was held ex more at the fixed court 
4 festivals of Easter, Whitsuntide, and Christ- 
4 mas;* and he adds, 4 If any national con- 
4 cem was discussed in that general assefn- 
4 bly, it was on these occasions. There is, 

4 however, hardly any account of the pro- 
4 ceedings in them, unless sometimes on ec- 
4 clesiastical affairs; and although all formal 
4 acts then promulgated were said to be by 
4 the advice or consent of the archbishops, 

4 bishops, &c. and barons, there is no instance 
4 of dissent, or even of debate, upon any mea- 
4 sure intended by the king. Discussion 
4 might, indeed, be permitted on matters 
4 purely concerning the church, and in which 
4 the crown might De indifferent; but there is 
4 no reason to think that the will or desire of 
( the king was ever counteracted.* 

44 That the debates of the commune conci- 
lium have been rarely transmitted to us, and 
that the journals of its proceedings no longer 
exist, cannot be denied. Most of our early 
records have perished, and many of the Rolls 
of Parliament, even so late as the reign of 
Edward 3rd, are lost. The monks, who were 
the usual chroniclers for ages after the Con- 
quest, are very brief in their account of trans- 
actions hot directlv affecting themselves and 
2 G 
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ed Classic in the language ? — All the verdicts | 
in the world will not make such injustice 
palatable to an impartial public, or to poste- 
rity. 

their monasteries. When they inform us, 
that the commune concilium was held, they 
seldom add more than a short sentence, stat- 
ing the business for which it met, and the 
result of its deliberations. But from this ne- 
gative evidence, from the brevity of histo- 
rians, and from the loss of records, it would 
be a strange conclusion, that no discussions 
took place in those assemblies, except on 
church affairs ; and that in other matters, the 
will of the king was the supreme law. which 
no one ventured to oppose. If such was the 
real character of these councils, our ancient 
historians bad a singular mode of describing 
them — ‘ Prisci mons fuit,' says Florence of 
Worcester * ut magnates Angliae ad natale 

* Domini ad curiam regis convenirent, turn 
‘ ad festivitatem celebrandam, turn ad obse- 
1 quium regi praestandum, et de negotiis regni 

* deliberandum. 1 The course of business in 
one of these courts de more is thus described 
by Eadmer : — < Peractis festivioribus diebus, 

* diversorum negotiorum causae in medium 

* duci ex more coeperunt.’ We have an an- 
cient account of proceedings of great moment 
in a council of William 1st, in which there 
was a difference of opinion between the king 
and the other members of the council ; and 
where, after much discussion, he was graci- 
ously pleased to yield to the wishes of his 
people, and the prayers of his baronage. In 
the preamble to the laws ascribed to Edward 
the Confessor (which is at least as old as the 
time of Henry 2nd), we are told that the Con- 
queror, in the fourth year of his reign, by ad- 
vice of his barons, appointed twelve noble, 
wise, and learned Englishmen, to be chosen 
by every county in England, and directed 
them to appear before himself and council, 
and there declare, on oath, what were the an- 
cient 1 aws and customs of their country ; sup- 
pressing nothing, adding nothing, altering 
nothing. When those commissioners had 
made their report, the king was inclined to 
prefer the Danish law to the Saxon, because 
it was more analogous to the law of Nor- 
mandy. The commissioners entreated they 
might preserve the laws of their forefathers, 
in which they had been educated. The king 
at first refused; but, after long discussion, 

* consilio habito, precatu baronum , tandem 
‘ acquievit 1 Edinburgh Review, vol. 26, pp. 
349—352. 

After examining the Forest Laws, and con- 
sidering how far they are indicative of an ab- 
solute government, the learned Reviewer pro- 
ceeds thus : “ The forest laws of the Con- 
queror and his successors, are therefore no 
exception to the general principle of our con- 
stitution, that the supreme legislative autho- 
rity has been always vested in the king and 
in the great council or parliament conjointly, 


Tftd of Tkdmas Paine {452 

The next passage arraigned, is tins i p. 56. 
" The attention of the government of England 
(for I rather choose to call it by this name, 
than the English government) appears, since 

and not in the king alone. If he made laws 
and regulations for his forests, it was by suf- 
ferance of his great council that he enjoyed 
this power, and, like other parts of his admh 
nistration, the use he made of it was subject 
to the control and revision of that assembly. 
His laws, when found oppressive, were altered 
and amended by its interference; and the 
subordinate power of legislation, in which be 
had been indulged, was at length taken en- 
tirely from him, when repeated experience 
had shown that it was impossible to guard it 
from abuse. It is curious to observe with 
what obstinacy and perseverance our kings 
contended for this arbitrary branch of their 
prerogative. The value they set upon it seems 
to have increased in proportion to the odium 
in which it was justly held by their subjects. 
But though they struggled hard to maintain 
this arbitrary authority, parliament was 
equally pertinacious, and forced them at 
length to abandon it.” Ib. p. 357. 

“ But it was not iu ecclesiastical affairs 
alone that the king consulted with his 
great council. In every* part of his adminis- 
tration he had recourse to their advice and 
assistance. In the disposal of civil as well as 
ecclesiastical appointments, he applied to 
them for counsel [Chron. Saxon, a.d. 1107]. 
A fact incidentally mentioned in the Saxon 
Chronicle, shows what importance he annexed 
to the assemblies. When ready to cross the 
sea against his brother Robert, he [Henry 1st], 
put off his expedition till after Whitsuntide, 
because he was unwilling to hold a treat 
council abroad, or to have it meet in England 
during his absence [Chron. Saxon, a.d. 1106]. 
Wc are told that he arrested Ralph, bishop 
of Durham, his brother’s minister, and re- 
called Anselm by advice of his Witan . [Chron. 
Saxon, a. d. 1100]. Twice he concluded 
peace at their request ; once with his brother 
Robert [Chron. Saxon, a. o. 1101], and after- 
wards with the king of France [Florent Wig. 

. 659]. Before his invasion of Normandy, 

c assembled a council in London, and, to 
seoire their attachment to his person, pro* 
mised to regulate his government by their 
advice [Mat. Paris. 1, p. 62]. That his con- 
duct was invariably suited to his professions, 
it is not necessary for us to show. It is suffi- 
cient we have his admission, that it was his 
duty to consult with his council in the admi- 
nistration of his kingdom. For the question 
is, not whether our Norman kings were just 
and mild princes, guiltless of all arbitrary and 
oppressive acts, but whether there was dot 
always a legal power in England, known and 
recognized m the constitution, which had a 
right to control them, and restrain their 
excesses. ‘ In populo regendo,* says Fleta, 
* superiores habet [rex] ut legem, perquam 
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its political connexion with Germany, to have 
been so completely engrossed and absorbed 
by foreign affairs, ana the moans of raising 
taxes, that it seems to exist for no other pur- 


' facias est rex, et curiam suam, videlicet 
* comites et barones.* 

“ The succession to the crown was twice 
Dgulated by the great council in the reign of 
Heniy. It was first settled on his son, and, 
after the untimely fate of that prince, on his 
daughter and her heirs [Eadmer, p. 117. 
Florenb Wig. 657, 662j. Twice he consulted 
the great council about his own marriage, 

K ner, p. 56. 136. Florent. Wig. 659. 

ton, p. 997], and once about the mar- 
riage of his daughter [Chron. Saxon, ▲. d. 
1109.— Cont. Ingulph. p. 128]; and because 
he concluded her second marriage without 
their consent, and contrary to their inclina- 
tion, it was afterwards argued, that they were 
absolved from the homage and allegiance 
they had sworn to her [W. Malms. Hist. 
Nov. p. 99. Cliron. Saxon, a. d. 1127]. When 
she had quarrelled with her second husband, 
and returned to her father, the king, who was 
passionately fond of her, consulted with his 
peat council, whether he should send her 
back to her husband, who had reclaimed her 
[H. Hunt. p. 220]. Such was the anxiety of 
tins prince, even in his most private and do- 
mestic concerns, to have the advice and ap- 
probation of his subjects. 

u During the whole of this period of our 
history, the supreme legislative authority was 
vested in the great council, conjointly with 
the king. We do not mean to deny, that 
proclamations and orders, having the effect of 
Jaws, were occasionally issued Dy the king 
alone, with advice of his ordinary council. 
The practice of our government was at that 
tune, and long afterwards, exceedingly irre- 
gular in all its parts. If the interference of 
authority was requisite for any iust and ne- 
cessary purpose, the mere irregularity of the 
source from which it proceeded excited little 
jealousy or regard. Men who had arms in 
their hands, and were conscious of their 
power, had no dread of precedents injurious 
to their rights. From this peculiarity in the 
situation of our ancestors, and from their in- 
difference about forms,* many encroachments 
were made by prerogative, which it was diffi- 
cult afterwards to repress ; and many preten- 
sions advanced for the crown, which it has 
cost no small trouble since to refute. What 
we contend for is, that, according to our leal 
constitution, the supreme legislative autho- 
rity in England, from the time of the con- 
quest, has been always vested, not in the king 
atone, but in the king and great council con- 
jointly. This, we apprehend, is satisfactorily 
proved, not only by innumerable passages of 
cur ancient laws, and by the testimony of our 
ancient historians, but by the authority of the 
beat and most accredited lawyers of those 
‘ Legis babel vigorem/ says Bracton, 
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poses. Domestic concerns are neglected ; 
and with respect to regular law, there is 
scarcely such a thing/* 

That the government of this country has, 

‘ quicquid de consilio et consensu magnatum, 
t et republics com muni sponsione,authoritate 
‘ regis sive principis prscedente, justfe fuerit 
‘ dennitum et approbation and, speaking of 
the laws and customs of England, he ob- 
serves, ‘ quae quidem cum fuerint approbate 
‘ consensu utentium, et Sacramento regum 
6 confirmate, mutari non poterunt nec destrui 
4 sine communi consensu et consilio eorum 
‘ omnium quorum consilio et consensu fiieruQt 
‘ promulgate.* After such decisive and ex- 
plicit authority from Bracton, our readers 
must excuse us from entering on the objec- 
tions of Mr. Jopp. The charter of Henry 1st 
is in the form of a grant; but it is attested by 
bishops, earls, and barons, as well as by the 
king; and contains passages, which imply 
that the crown was elective, and expressly 
declare, that both he and his father exercised 
their legislative authority by advice of their 
baronage. The great charter is also in the 
form ot a grant; though every one knows it 
was extorted by force from king John. * Acts 
4 of parliament,* says sir Edward Coke. ‘ are 
‘ many times in the form of charters or letters 
‘ patent.’ Ib. pp. 359 — 362. 

“ From this review of our history under the 
Norman kings, it appears that the great 
councils had nearly the same functions to 
perform, which belong to parliament at pre- 
sent In conjunction with the king, they 
possessed the supreme legislative power; and 
even in matters of ecclesiastical discipline, 
their sanction was required to give operation 
and force to the canons of the clergy. In dis- 
putes between the civil and ecclesiastical au- 
thorities, they were appealed to by both par- 
ties as the supreme power of the state. While 
they maintained the rights of the church, and 
protected the interests of religion, they check- 
ed the usurpations of the Roman see, and 
were considered by the crown as the chief 
bulwark against that encroaching power. 
They were a court of appeal from inferior 
tribunals, and had, in certain cases, an ori- 

S ’nal jurisdiction, both civil and criminal. 

misters of state, as in the case of the bishop 
of Durham, were amenable to their judg- 
ment; and military tenants of the crown, 
when accused of treason, or even of imperfect 
performance of their feudal services, were 
compelled to appear before them, and answer 
for tneir conduct. In questions of peace and 
war; in acts of grace as well as of justice; in 
appointing to vacant offices, civil and eccle- 
siastical, their opinion was asked, and their 
advice followed by the monarch. They were 
consulted by him in his most domestic con- 
cerns ; in his own marriage and that of his 
children, and even in the adjustment of pri- 
vate differences among the members of his 
family. Their consent was necessary for thp 
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in consequence of its connexion with the con- 
tinent, and the continental wars which it has 
occasioned, been continually loaded with 
grievous taxes, no man can dispute; and I 

settlement of the crown, the succession to 
which, in that age, was hut imperfectly regu- 
lated by the principle of hereditary descent 
So early was it an established maxim of the 
English constitution, that the king must ad- 
minister his government with the advice and 
consent df his kingdom. 

“ According to this view of our ancient con- 
stitution, the king and the great council stood 
in the same relation to each other, in which 
the king and the two houses of parliament, 
stand at present. But though the great coun- 
cil had the same constitutional rights with 
our present parliament, it had not the same 
means of enforcing them. The crown pos- 
sessed an immense landed estate, from which 
it derived an independent revenue sufficient 
to defray the ordinary charges of the govern- 
ment. If the king disregarded the advice of 
his great council, there was no remedy to 
which its members could have recourse, ex- 
cept resistance. lie was bound to consult 
with them in the administration of his go- 
vernment ; but when he chose to act in op- 
position to their opinion, he found no obstacle 
to his will, unless his measures were such as 
to produce an armed combination against him. 
The distribution of justice throughout the 
kingdom was loose, irregular, and arbitrary. 
Causes were tried and decided in a hasty and 
a summary manner by the rude and illiterate 
suitors of the courts. Power was every where 
the substitute for right. Men of all ranks 
were in the daily habit of suffering or inflict- 
ing injustice in their intercourse with one 
another, and were therefore indifferent spec- 
tators of solitary acts of violence or oppression, 
when exercised by their sovereign. The king 
mi^ht often crush or min an individual baron, 

. without incurring the indignation, or exciting 
the resistance of his otlier vassals. It was 
only by multiplied provocations that he would 
rouse a general or effective opposition to his 
authority. It is in this way we are to explain 
the many arbitrary acts of our Norman kings, 
which passed without punishment or animad- 
version, and whieh have since been used 
, by prerogative writers as precedents and ar- 
guments ior slavery. It was at intervals only 
that the great council exerted its power to 
check these tyrannical excesses of the king 
and his ministers.” Ib. pp. 363, 364. 

“ But, notwithstanding the enactment of 
Magna Charta, and the growing poverty of 
the crown, through the heedless though for- 
tunate dilapidation of its demesnes, the inde- 
pendent revenue of the king was still consi- 
derable; and it was only when reduced to 
difficulties, by his extravagance, or by the ex- 
pense of his continental wars, that he was 
; compelled to have recourse to his great coun- 
cil or parliament, a9 it now began to be called, 
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appeal to your justice, whether this object 
has not been; for years together, the constant 
topic of unreproved declamation and goun- 
blmg. . 

for relief in his necessities r* and it was on 
such occasions only, that these assemblies 
were able to exert with effect their constitu- 
tional rights, without appealing, like their 
ancestors, to the sword. Innumerable con- 
trivances were devised by the crown to escape 
from this control ; but, though the vigilance 
of parliament sometimes slumbered, its su- 
preme authority was never questioned, till an 
unhappy race mounted the throne, whose 
vain pretensions led to that memorable civil 
war, which levelled thq pride of prerogative 
before the majesty of the people. 

“ The reign of the Tudors is commonly and 
justly supposed to be the period when the 
power of the crown in England had attained 
its highest point of elevation. Let us hear 
what was said at the time, of parliament, by 
sir Thomas Smith, minister of state, and am- 
bassador under Henry 8th, and his children. 

4 The most high and absolute power of the 
4 realme of Englande/ says he, 4 consisted! in 
4 the parliament. — All thiat ever the people of 
4 Rome might do, either in comUiis centuriatis 
4 or tributi&y the same may be done by the 
4 parliament of Englande, which representeth 
4 and hath the power of the whole realme, 
4 bpth the head and the bodie.’” — Edin. 
Review , vol. xxvi. pp. 366, 367. N 

44 The whole of parliamentary business,” 
says lord chancellor West, in his Enquiry into 
the origin and manner of creating peers, 
44 may be reduced under the two general 
heads of advice and content ; so far as the 
consent of the barons was wanting to any 
proposition that might be made unto them, 
their presence in parliament, and significa- 
tion of their assent, was absolutely necessaiy 
to enable the king to do some act which fay 
law could not be done without their consent 
And as to the matter of advice, their attend- 
ance is to be considered only as a feudal ser- 
vice, which by the tenure of their lands, and 
the oath of homage they had taken, they 
were obliged to pay unto the king as to the 
superior lord of their fiefs. For it was a 
notion common to ' all the Gothic nations, 
that their kings had no right to any duties or 
services whatsoever, but what were pureh 
feudal . Nor did any man think himself 
obliged to the performance of any further 
service, than was annexed to the tenure of 
his lands. And therefore as to all other 
things that were extra-feudal , the particular 
consent of the parties, who were to perform 
them either in person or by their representa- 
tives was absolutely requisite. Now it is 
absurd to suppose that the conqueror's native 
Normans , and much more so that the foreigners, 
who were no inconsiderable part of bis army, 
flushed with the merit of conquering a king- 
dom for their general, would suffer them- 
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As lo what he says with regard to there 
kardly existing such a thing as regular law, 
he speaks in the abstract of the complexity of 
our system ; — he does not arraign the admi- 
nistration of justice in its practice. — But with 

selves to be worse used in England , than they 
had been in their own country. That prince 
therefore (who was not likely to abate any 
thing of his just prerogative), never pretended 
to any thing from his followers that was not 
founded upon the known principles of the 
feudal law, as appears by the laws which he 
enacted ; 4 Volumus etiam ac firmiter praeci- 

* pimus, ut omnes liberi homines totius mon- 

* archie regni nostri prsedicti habeant et 
4 teneant terras suas et possessiones suas benfe 
4 et in pace liberfe ab omni exactione injustA 
4 et ab omni tallagio, ita qudd nihil ab eis 
1 exigatur vel capiatur nisi servitium suum 

* libcmra quod de jure nobis facere debent et 
‘ facere tenentur, et prout statu tum est eis et 
4 illis a nobis datum et concessura, jure here- 
‘ditario in perpetuum per commpne conci- 
4 Hum totius regui nostri.’ Enquiry , $c. p. 7, 
Edit, of 178*. 

44 When no prince in Europe had as yet 
imagined that he had a right to rule in all 
things without a parliament or assembly of 
estates ; provided the consent of the persons, 
who weTe either to pay or perform any thing 
tztn-feudal was bond Jide applied for and ob- 
tained, they were not over solicitous concern- 
ing the manner in which it was applied for 
ana obtained. But as the people grew jealous 
of the crown's designing to impose contribu- 
tions, &c. without tneir consent, these (other- 
wise) formalities were thought necessary to 
be regulated and fixed. For certainly such 
things have been formerly done by each 
House in parliament, and that without any 
complaint, which if they were now to happen, 
would be universally condemned as unparlia- 
mentary and illegal. Both Lords and Com- 
mons have separately and by themselves 
dven aids and subsidies unto the crown ; as 
for instance, in 13 Ed. 3, the Lords granted 
to the king the tythe of all the corn, &c. 
growing upon their demesnes ; the Commons 
at the same time granting nothing, nor any- 
wise concerning themselves, with what the 
Lords thought fit to grant out of their own 
estates. At other times the knights of shires 
separating themselves, as it were, from the 
rest of the Commons, and uniting themselves 
lo the -Lord s, have granted a subsidy, and the 
representatives of cities and boroughs have 
likewise, separately by themselves, granted 
the subsidies to the crown, as appears by a 
writ for the collection of a subsidy in 24 Ed. 
If ‘ He*. &c. Cum Comites, Barones, Milites, 

* &c. nobis, &c. iccerunt undecimam de om- 
‘nibus l«mis suis mobilibus. Et cives et 
‘ Bjjrgensts, See. septimam de omnibus bonis 
4 suis mobilibus, &c. nobis curialiter conces- 
4 serint, &c/ 

* But farther, when any affair happened 
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regard to criticisms and strictures on the ge- 
neral system of our government, it has been 
echoed over and over again by various 
authors ; and even from the pulpits of our 
country.— I have in court a sermon written 

which was not universal, but affected only 
particular persons, it was common for them 
only to be summoned. Hence is it, that we 
see among the rolls several writs to this pur- 
pose, as, e. g. Summonitiones ad colloquium, de 
veniendo ad consilium , SfC. Which, though 
they have sometimes been mistaken for par- 
liamentary writs, are yet nothing but sum- 
mons of particular persons to consult, and to 
contribute towards the expense of an affair, 
in which they only (or at least chiefly) were 
concerned. As in 35 Ed. 3, there is a writ 
directed to Humphrey earl of Northampton 
(which Dugdale however has printed in his 
collection of writs of summons to parlia- 
ment), wherein, after reciting the confusion 
the affairs of Ireland were in, and that he and 
several other English lords had large posses- 
sions in that kingdom, and were therefore 
more particularly obliged to the defence of it, 
it follows 4 Volumus vobiscum et cum aliis de 
4 eodem regno (Anglia scilicet) terras in dictA 
4 terra habentibus col loqiu m habere et trac* 

* tatum vobis in fide et iieeanciA, &c. M&n- 
4 damus, &c.’ But that the reader may fully 
see, how strictly the principle of no persons 
being to be taxed without tneir own consent 
was observed, he must know, that upon the 
same occasion writs were likewise directed 
even to the ladies, who were proprietors of 
land in Ireland, commanding them to send 
their proper attorneys, to consult and consent 
to what should be judged necessary to be 
done, in relation to that affair, 4 Ilex, &c. 
4 Mari® comitissae Norfolc. s&lutem, &c. 

4 Vobis in fide et ligeanciA, &c. mandamus 
4 quod— aliquem velaliquosde quibusconfida- 
4 tis apud VVestmon. mittatis — ad loquendum 
4 nobiscum— super dictis negotiis — et ad fa- 
4 c iend urn et conscntiendum nomine vestro, 
4 super hoc quod ibidem contigerit ordinari/ 
If this equity was therefore observed with 
respect to particular persons, it is no wonder 
that it was always thought necessary, as well 
as reasonable, to consult the whole kingdom 
in parliament, upon all affairs and demands, 
which were extra-feudal, and of a general con- 
cern. And therefore that great king, Ed. 1st, 
was so sensible of the justice of this way of 
proceeding, that he inserted in his writs of 
summons to parliament, as a first principle of 
law, and as his reason for summoning parlia- 
ments, That in every affair which related to the 
whole kingdom , the consent of the whole king- 
dom ought to be required . The words are so 
noble, that I may be forgiven if 1 transcribe 
them. 4 Rex, &c. Sicut lex justissima, pro- 
‘ vid& eircumspectione sacrorum principum 
4 stabilita, hortatur, ut quod omnes tangit ab 
4 omnibus approbetur, sic et innuit evidenter 
4 ut commumbus periculis per . remedia pro- 
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during the American war, by a person of great 
eloquence and piety, in which he looks for- 
ward to an exemption from the intolerable 
grievances of our old legal system in the 
infant establishment of the new world. 


1 visa communifcr obvietur.” West’s Enquiry, 
&c. pp. 8, et seq. : See also pp. 80 et seq. of 
the same treatise. 

“ Bracton and Fortescue, the two most 
learned, and almost the only learned of the 
ancient lawyers, are both express, not only 
to our free and limited government, but they 
deduce the original of civil power from the 
.people.” Doctor Warburton to Mr. Hurd, 
August 31st, 1755. Letters from a late emi- 
nent Prelate to one of his Friends, p. 193, 2nd 
edition. 

“ Hume has outdone himself in this new 
history, in showing his contempt of religion. 
This is one of those proof charges which Ar- 
buthnot speaks of in his treatise of political 
tying, to try how much the public will bear. 
If his history be well received, I shall con- 
clude that there is even an end of all pretence 
to religion. But I should think it will not : 
because 1 fancy the good reception of Ro- 
bertson’s proceeded from the decency of it — 
Hume carries on his system here, to prove 
we had so constitution till the struggles with 
James and Charles procured us one. And he 
has contrived an effectual way to support his 
system, by beginning the History of England 
with Henry 7tn, and shutting out all that pre- 
ceded, by assuring his reader that the earlier 
history is worth no one’s while to inquire 
after.” Warburton to Hurd, Letter cxxvn, 
March 3d, 1759. 

“ They that found absolute monarchy upon 
Ihe title of the sword, make their heroes, who 
are the founders of such monarchies, arrant 
drawcansirs, and forget they had any officers 
and soldiers that fought on their side in the 
battles they won, or assisted them in the sub- 
duing, or shared in possessing, the countries 
they mastered. We are tola by some, that 
the English monarchy is founded in the Nor- 
man conquest, and that our princes have 
thereby a title to absolute dominion : which 
if it were true (as by the history it appears 
otherwise ), and that William had a right to 
make war on this island ; yet his dominion 
by conquest could reach no farther than to 
the Saxons and Britons that were then inha- 
bitants of this country. The Normans that 
.came .with him, and helped to conquer, and 
all descended from them, are freemen, and 
no subjects by conquest, let that give what 
dominion it will. And if I, or any body else, 
shall claim freedom, as derived from them, it 
will be very hard to prove the contrary : and 
it is plain, the law, tnat has made no distinc- 
tion between the one and the other, intends 
not there should be any difference in their 
freedom or privileges.” Locke on Civil Go- 
vernment, ch. la, s. 177. Works, vol. 5, J 
p 445, 8vo. ed. pf 180L 
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“ It may be in the purposes of Providence, 
on yon western shores, to raise the bulwark 
of a purer reformation than ever Britain 
patronized ; to found a less burthensome, 
more auspicious, stable, and incorruptible 

“ The manner of obtaining these charters, 
[Magna Charts and the Charta de Forests], 
and the right the people have to the liber- 
ties contained in them, have been the subject 
of much controversy between the favourers of 
arbitrary power and the assertors of freedom t 
the one contending that they were the fruits 
of rebellion, extorted by force and fraud, from 
a prince unable to resist, and therefore revo- 
cable by him or his successors ; and the others, 
that they were the ancient privileges of the 
nation, which John had, contrary to his coro- 
nation oath, invaded, and which they there- 
fore, had a right to reclaim by arms. That 
they were obtained by forte is undoubted, and 
that John and many of his successors looked 
upon them, therefore, as of no validity, is as 
clear, even from the argument lord Coke 
brings for their great weight, their being con- 
firmed above twenty times by act of park*’ 
meat. To what purpose so many confirma- 
tions, if the kings had not thought them in- 
valid, and had not, on occasions, broken 
through them ? and were it as clear that they 
were not the ancient rights of the people, it 
must be owned they were extorted by rebel- 
lion. But that they were no other than con- 
firmations, appears very plainly from the short 
detail I have heretofore given of the consti- 
tution and spirit of the monarchy of the Saxons 
and all other northern nations.” Sullivan’s 
Lectures, p. 340, 4to. 177 6. 

I do not find in the recent editions of 
Hume’s Essays, the passage cited in the text 
by Mr. Erskine. In the Essay, however, 
called Politics a Science p. 29, 12 mo edit of 
1741, will be found a sentence expressing 
the same sentiment in nearly the same words. 

The opinions promulgated by Mr. Hume, 
in his History of England, respecting the na- 
ture of our constitution antecedent to the 
seventeenth century, have been examined 
and criticized with much learning, acuteness, 
and ability by professor Millar in the con- 
cluding chapter of his “ Historical View of 
the English Government from the Settlement 
of the Saxons in Britain to the Accession of 
the House of Stewart.” 

To the authorities already cited, it may net 
be amiss to add the sentiments of Edmund 
Burke : 

“ Our oldest reformation,” says he, * is that 
of Magna Charta. You will see that sir Ed- 
ward Coke, that great oracle of our law, and 
indeed all the great men who follow him, to 
Blackstone [See Blackstone’s Magna Charts, 
printed at Oxford 1759], are inaustrious to 
prove the pedigree of our liberties. They en- 
deavour to prove, that the ancient charter— 
the Ilfagna Charts of king John, was con- 
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government than ever Britain has enjoyed; 
and to establish there a system of law more 
just and simple in it9 principles, less intri- 
cate, dubious, and dilatory in its proceedings, 
more mild and equitable in its sanctions, 
more easy and more certain in its execution ; 
wherein no man can err through ignorance of 
what concerns him, or want justice through 
poverty or weakness, or escape it by legal 
artifice, or civil privileges, or interposing 
tower; wherein the rule of conduct shall not 
be hidden or disguised in the language of 
fcrinciples and customs that died with the 
barbarism which gave them birth; wherein 
hasty formulas shall not dissipate the reve- 
rence that is due to the tribunals and trans- 
actions of justice ; wherein obsolete prescripts 
shall not pervert, nor entangle, nor impede 
the administration of it, nor in any instance 
expose it to derision or to disregard ; wherein 
misrepresentation shall have no share in 
deciding upon right and truth; and under 
which no man shall grow great by the wages 
of chicanery, or thrive by the quarrels that are 
ruinous to ms employers,” 

This is ten times stronger than Mr. Paine ; 
but who ever thought of prosecuting Mr. 
Capped* 

In various other instances you will find 
defects in our jurisprudence pointed out and 
lamented, and not seldom by persons called 
upon by their situations to deliver the law in 
the seat of magistracy: therefore, the author’s 
general observation does not appear to be 
that species of attack upon the magistracy of 
the country, as to fall within the description 
ofalibeL 


With respect to the two Houses of Parlia- 
ment, I believe I shall be able to show you 
that the very person who introduced this 
controversy, and who certainly is considered 
by those who now administer the govern- 
ment, as a man usefully devoted to maintain 
the constitution of the country in the present 
crisis, has himself made remarks upon these 
assemblies, that upon comparison you will 


nected with another positive charter from 
Henry 1st, and that both the one and the other 
Were nothing more than a reaffirmauce of the 
sttll more aitcient standing law of the king- 
dom. In the matter of met, for the greater 
part, these authors appear to be in the right ; 
perhaps not always : but if the lawyers mis- 
take in some particulars, it proves my posi- 
tion still the more strongly; because it de- 
monstrates the powerful prepossession to- 
wards antiquity, with which the minds of all 
our lawyers and legislators, and of all the 
people whom they wish to influence, have 
been always filled ; and the stationary po- 
licy of this kingdom in considering their 
most sacred rights and franchises as an tn- 
hcrfance” Reflections on the JFrench Re- 
volution. 

• A late eminent and pious minister at 
Yoik. Ertkine’s Speeches . 


think more severe than those which are the 
subject of the attorney-general's animadver- 
sion. The passage in Mr. Paine runs thus : 

“ With respect to the two Houses , of whnjh 
the English parliament is composed, they 
appear to be effectually influenced into one, 
and, as a legislature, to have no temper of its 
own. The minister, whoever he at any time* 
may be, touches it as with an opium wand, 
and it sleeps obedience. 

“ But if we look at the distinct abilities of 
the two Houses, the difference will appear so 
great, as to show the inconsistency ot placing 
power where there can be no certainty of the 
judgment to use it. Wretched as the state 
of representation is in England, it is manhood 
compared with what is called the House of 
Loras ; and so little is this nicknamed House 
regarded, that the people scarcely inquire at 
any time what it is doing. It appears also to 
be most under influence, and the, furthest 
removed from the general interest of the 
nation.” 

The conclusion of the sentence, and which 
was meant by Paine as evidence of the pre- 
vious assertion, the attorney-general naa 
ommitted in the information, and in hie 
speech ; it is this : “ In the debate on engage 
ing in the Russian and Turkish war, the ma- 
jority in the House of Peers in favour of it 
was upwards of ninety, when in the other 
House, which is more than double its num- 
bers, the majority was sixty-three.” 

| The terms, however, in which Mr. Burk* 
speaks of the House of Lords, are still more 
expressive. It is something more than a 
century ago, since we voted that body useless. 
— They have now voted themselves so, and 
the whole hope of reformation is cast upon 
us,” * ( speaking of the House of Commons ). 
This sentiment Mr. Burke not only expressed 
in his place in parliament, where no man can 
call him to an account; but it has been since 
repeatedly printed amongst his works. — In- 
deed his opinion of both the Houses off 
Parliament, which I am about to read to 
you, was originally published as a separate 
pamphlet, ana applied to the settled habitual 
abuses of these high assemblies. Remember, 

I do not use them as argumenta ad hominem , 
or ad invidiam against the author; for if I 
did, it could be no defence of Mr. Paine. — I 
use them as high authority ; the work f hav- 
ing been the just foundation of substantial 
and lasting reputation. — Would to God that 
any part of it were capable of being denied or « 
doubted ! 

“ Against the being of parliament I am 
satisfied no designs have ever been enter- 
tained since the Revolution. Every one must 
perceive that it is strongly the interest of the 
court to have some second cause interposed 
between the ministers and the people. — The 

• See New Pari. Hist. Vol. XXI. p. 70. 

t Burke’s Thoughts on the Cause of thfe 
present Discontents, published in 1775. 
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gentlemen of the House of Commons have an 
interest equally strong, in sustaining the part 
of that intermediate cause. However they 
^nay hire out the usufruct of their voices, they 
never will part with the fee and inheritance. 
Accordingly those who have been of the most' 
known devotion to the will and pleasure of a 
court, have at the same time been most for- 
ward in asserting a high authority in the 
House of Commons. When they knew who 
were to use that authority , and how it was to be 
employed , they thought it never could be carried 
too far. It must be always the wish of an 
unconstitutional statesman, that a House of 
Commons, who are entirely dependent upon 
him, should have every right of the people de- 
pendent upon their pleasure. It was soon 

DISCOVERED THAT THE FORMS OF A FREE 
AND THE ENDS OF AN ARBITRARY GOVERN- 
MENT, WERE THINGS NOT ALTOGETHER IN- 
COMPATIBLE. 

“ The power of the crown, almost dead 
and rotten as prerogative, has grown up anew, 
with much more strength and far less odium, 
under the name of influence. An influence, 
which operated without noise and without 
violence, — an influence which converted the 
very antagonist into the instrument of 
power, — which contained in itself a perpe- 
tual principle of growth and renovation; 
and which the distresses and the prosperity 
of the country equally tended to augment, — 
was an admirable substitute for a prerogative, 
that, being only the offspring of antiquated 
prejudices, had moulded into its original 
stamina irresistible principles of decay and 
dissolution. The ignorance of the people is a 
bottom but for a temporary system ; the in- 
terest of active men m the state is a founda- 
tion perpetual and infallible.” * 

Mr. Burke, therefore, in page 66, speaking 
of the same court party, says i 
4< Parliament was indeed the great object 
of all these politics, the end at which they 
aimed, as well as the instrument by which 
they were to operate/’t 
And pursuing the subject in page 70, pro- 
ceeds as follows : 

46 They who will not conform their conduct 
to the public good, and cannot support it by 
the prerogative of the crown, have adopted a 
new plan. They have totally abandoned the 
shattered and old-fashioned fortress of prer- 
ogative, and made a lodgment in the strong- 
hold of parliament itself. If they have any 
evil design to which there is no ordinary legal 

f >ower commensurate, they bring it into par- 
iament. In parliament the whole is executed 
from the beginning to the end. In parliament 
the power of obtaining their object is absolute ; 
and the safely in the proceeding perfect ; no 
rules to confine , no after reckonings to terrify . 
Parliament cannot with any great propriety 
punish others for things in which they them- 

• Burke’s Works, vol.2. p. 229, ed. of 1808. 
t Ibid. p. 286. 
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selves have been accomplices. Thus the 
control of parliament upon the executory 
power is lost ; because parliament is made to 
partake in every considerable act of govern- 
ment. Impeachment, that great guardian of 
the purity of the constitution , is in danger oj 
being lost even to the idea of it.”* 

“ Until this time, the opinion of the people, 
through the power of an assembly, still in 
some sort popular, led to the greatest honours 
and emoluments in the gift of the crown. 
Now the principle is reversed ; and the favour 
of the court is the only sure way of obtaining 
and bolding those honours which ought to 

be IN THE DISPOSAL OF THE PEOPLE.”f 

Mr. Burke, in page 100, observes witlr 
great truth, that the mischiefs he complained 
of, did not at all arise from the monarchy, 
but from the parliament, and that it was the 
duty of the people to look to it. He says, 
“ The distempers of monarchy were the great 
subjects of apprehension and redress, in the 
last century ; in this , the distem pers of parlia- 
ment ” 

Not the distempers of parliament in this 
year or the last, but in this century , i. e. its 
settled habitual distemper. u It is not in par- 
liament alone that the remedy for parliamen- 
tary disorders can be completed : hardly in- 
deed can it begin there. Until a confidence 
in /government is re-established, the people 
ought to be excited to a more strict and de- 
tailed attention to the conduct of their repre- 
sentatives. Standards for judging more sys- 
tematically upon their conduct ought to be 
settled in the meetings of counties and corpo- 
rations. Frequent and correct lists of the 
voters in all important questions ought to be 
procured. 

“ By such means something may be done. 
By such means it may appear who those are, 
that, by an indiscriminate support of all ad- 
ministrations, have totally banished all integ- 
rity and confidence out of public proceedings; 
have confounded the best men with the 
worst ; and weakened and dissolved, instead 
of strengthening and compacting, the general 
frame ot government.*^ 

I wish it were possible to read the whole Of 
this most important volume — but the conse- 
quences of these truths contained in it were 
all eloquently summed up by the author in 
his speech upon the reform of the household. 

" But what I confess was uppermost with 
me, what I bent the whole force of my mind 
to, was the reduction of that coriupt iuftuence 
which is itself the perennial spring of all pro- 
digality, and of all disorder; which loads us, 
more than millions of debt; which takes 
away vigour from onr arms, wisdom from our 
councils, and every shadow of authority and 
credit from the most venerable parts of our 
constitutk>n.”§ 

* Burke’s Works, vol. 2. D. 291, 8vo. 180&* 

t Ibid. p. 296. X Burke, ut sup. p. S25. 

§ See New Pari. Hist. Vol. XXL p. a. 
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The same important truths were held out 
to the whole public, upon a still later occa- 
sion, by the person now at the head of his 
majesty's councils; and so high (as it ap- 
pears) in the confidence of the nation.* He, 
not in the abstract, like the author before 
you, but upon the spur of' the occasion , and in 
the teeth of what had been just declared in 
the House of Commons, came to, and acted 
upon resolutions which are contained in this 
bookf— resolutions pointed to the purification 
of a parliament, dangerously corrupted into 
the very state described by Mr. Paine. Re- 
member here, too, that I impute no censur- 
able conduct to Mr. Pitt. — It was the most 
brilliant passage in his life, and I should have 
thought nis life a better one, if he had con- 
tinued uniform in the support of opinions, 
which it is said he has not changed, and 
which certainly have had nothing to change 
them.— But at all events, I have a right to 
make use of the authority of his splendid 
talents and high situation, not merely to pro- 
tect the defendant, but the public, by resisting 
the precedent, that what one man may do in 
England with approbation and glory, shall 
conduct another man to a pillory or a prison. 

The abuses pointed out by the man before 
you, led that right hon. gentleman to asso- 
ciate with many others o? high rank, under 
the banners of the duke of Richmond, whose 
name stands at the head of the list, and to 
pass various public resolutions, concerning 
the absolute necessity of purifying the House 
of Commons; and we collect the "plan from a 
preamble entered in the hook : u Whereas 
the life, liberty, and property of every man is 
or may be affected by the law of the land in 
which he lives, and every man is bound to 
pay obedience to the same : 

“ And whereas, by the constitution of this 
kingdom, the right of making laws is vested 
in three estates, of King, Lords, and Com- 
mons, in parliament assembled, and the con- 
sent of all the three said estates, comprehend- 
ing the whole community is necessary to make 
laws to bind the whole community; and 
whereas the House of Commons represents 
all the Commons of the realm, and the con- 
sent of the House of Commons binds the con- 
sent of all the Commons of the realm, and 
in all cases on which the legislature is com- 
petent to decide : 

M And whereas no man is, or can be actually 
represented who hath not a vote in the elec- 
tion of his representative : 

“ And whereas it is the right of every com- 
moner of this realm (infants, persons of in- 
sane mind, and criminals incapacitated by 
law, only excepted) to have a vote in the 
election of the representative who is to give 
his consent to the making of laws by which 
be is to be bound : 

“ And whereas the number of persons who 

* Mr. Pitt. 

+ Mr. Erskinc took up a book. 

VOL XXII. 
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are suffered to vote for electing the mem- 
bers of the House of Commons, do not at this 
time amount to one-sixth part of the whole 
Commons of this realm, whereby far the 
greater part of the said Commons are deprived 
of their right to elect their representatives ; 
and the consent of the majority of the whole 
community to the passing of laws, is given by 
persons whom they have not delegated for 
such purposes; and to which the said majo- 
rity have not in fact couscnted by themselves 
or by their representatives: 

u And whereas the state of election of mem- 
bers of the House of Commons, hath in pro- 
cess of time so grossly deviated from its sim- 
ple and natural principle of representation 
and equality, that in several places the mem- 
bers are returned by the property of one man; 
that the smallest boroughs send as many 
members as the largest counties, and that a 
majority of the representatives of the whole 
nation are chosen by a number of votes not 
exceeding twelve thousand,” 

These, with many others, were published, 
not as abstract , speculative writings, out within 
a few days after the House of Commons had 
declared that no such rights existed, and that 
no alteration was necessary in the represen- 
tation. — It was then that they met at the 
Thatched House, and published their opinions 
and resolutions to the country at large. — Were 
any of them prosecuted for these proceedings? 
— Certainly not (for they were legal proceed- 
ings). But I desire you, as men of honour 
and truth, to compare all this with Mr. Paine’s 
expression of the minister’s touching parlia- 
ment with liis opiate wand, and let equal 
justice be done — that is all I ask — let all be 
punished, or none — do not let Mr. Paine be 
held out to the contempt of the public upon 
the score of his observations on parliament, 
while others are enjoying all the sweets which 
attend a supposed attachment to their coun- 
try, who have not only expressed the same 
sentiments, but have reduced their opinions 
to practice. 

But now every man is to be cried down for 
such opinions. I observed that my learned 
friend significantly raised his voice in naming 
Mr. Horne Tooke, as if to connect him with 
Paine, or Paine with him. This is exactly 
the same course of justice ; — for after all he 
said nothing of Mr. Tooke. — What could he 
have said, but that he was a man of pre- 
eminent talents, and a subscriber with the 
great names I have read in proceedings which 
they have thought fit to desert ? 

Gentlemen, let others hold their opinions, 
and change them at their pleasure ; I shall 
ever maintain it to be the dearest privilege of 
the people of Great Britain to watch over 
every thing that affects their happiness, either 
in the system of their government, or in the 
practice; and that for this purpose the prbss 
must be free. — It has always been so, and 
much evil has been corrected by it. — If go- 
vernment finds itself annoyed by ft, let it 
; 2 H 
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examine its own conduct, and it will find the 
cause, — let it amend it, and it will find the 
remedy. 

Gentlemen, I am no friend to sarcasms in 
the discussion of grave subjects, but you 
must take writers according to the view of 
the mind at the moment ; Mr. Burke as often 
as any body indulges in it : — hear his reason 
in his speech on reform, for not taking away 
the salaries from lords who attend upon the 
British court. — “ You would soon,” said lie, 
“ have the court deserted by all the nobility 
of the kingdom. 

“ Sir. the most serious mischiefs would 
follow from such a desertion. Kings arc na- 
turally lovers of low company. They are so 
elevated above the rest of mankind, that they 
must look upon all their subjects as on a 
level. They are rather apt to hate than to 
love their nobility, on account of the occa- 
sional resistance to their will, which will be 
made by their virtue, their petulance, or their 
pride. It must indeed be admitted, that many 
of the nobility are as perfectly willing to act 
the part of flatterers, tale-bearers, parasites, 
pimps, and buffoons, as any df the lowest and 
vilest of mankind can possibly be. — But they 
are not properly qualified for this object of 
their ambition. The want of a regular edu- 
cation, and early habits, with some lurking 
remains of their dignity, will never permit 
them to become a match for an Italian eu- 
nuch, a mountebank, a fiddler, a player, or 
any regular practitioner of that tribe. — The 
Roman emperors, almost from the beginning, 
threw themselves inro such hands; and the 
mischief increased everyday, till the decline, 
and final ruin of the empire. It is therefore 
of very great importance (provided the thing 
is not overdone), to contrive stich an esta- 
blishment as must, almost whether a prince 
will or not, bring into daily and hourly offices 
about his person, a great number of his first 
nobility; and it is rather an useful prejudice 
that gives them a pride in such a servitude. 
Though they arc not much the better for a 
court, a court will be much the better for 
them. — I have, therefore, not attempted to 
reform any of the officers of honour about the 
king’s person.”* 

What is all this but saying that a king is 
na animal so incurably addicted to low com- 
pany, as generally to bring on by it the ruin 
of nations ; but nevertheless, he is to be kept 
as a necessary evil, and his propensities bridled 
by surround>ng him with a parcel of mis- 
creants still worse if possible, but better than 
Hiosc he would choose for himself. — This, 
therefore, if taken by itself, would be a most 
abominable and libellous sarcasm on kings 
end nobility : but look at the whole speech, 
and you observe a great system of regulation; 
and no man, I believe, ever doubted Mr. 
Burke's attachment to monarchy. To judge, 
therefore, of any part of a writing, the whole 
most be read. 


* See New Tarl. Hist. Vol. XXL pp. 53, 54. 
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With the same view I will read to you the 
beginning of Harrington’s Oceana: but it is 
impossible to name this well-known author 
without exposing to just contempt and ridicule 
the ignorant or profligate misrepresentations 
which are vomited forth upon the public, to 
bear down every man as desperately wicked, 
who in any age or country has countenanced 
a republic, for the mean purpose of prejudging 
this trial. 3 s 

[Mr. Erskine took up a book , and laid it 
down again without reading from it , saying 
something to the gentleman who sat near him, 
in a low voice , which the reporter did not 
hear.'] 

Is this the wav to support the English con- 
stitution ? — Are these the means by which 
Englishmen are to be taught to cherish it?— 
I say, if the man upon trial were stained with 
blood instead of ink, — if he were covered over 
with crimes of which human nature would 
start at the naming, the means employed 
against him would not be the less dis- 
graceful. 

For this notable purpose then, Harrington, 
not above a week ago,* was handed out to us 
as a low, obscure wretch, involved in the 
murder of the monarch, and the destruction 
of the monarchy, and as addressing his de- 
spicable works at the shrine of an usurper.— 
Yet this very Harrington, this low blackguard, 
was descended (you may see his pedigree at 
the Herald’s office for sixpence) from eight 
dukes, three marquisses, seventy earls, twenty- 
seven viscounts, and thirty-six barons, sixteen 
of whom were knights of the garter; a descent 
which I think would save a man from disgrace 
in any of the Circles of Germany.— But what 
was he besides? — A blood-stained ruffian? 
— O brutal ignorance of the history of the 
country ! He was the most affectionate ser- 
vant of Charles the 1st, from whom he never 
concealed his opinions ; for it is observed by 
Wood, that the king greatly affected his com- 
pany ; but when they happened to talk of a 
commonwealth, he would scarcely endure it. 
— “ I know not,” says Toland, “ which most 
to commend ; the king, for trusting an ho- 
nest man, though a republican; or Harring- 
ton, for owning his principles while he served 
a king.” 

But did his opinions affect his conduct?— 
Let history again answer. He preserved his 
fidelity to his unhappy prince to the very last, 
after all his fawning courtiers had left him 
to his enraged subjects. — He stayed with him 
while a prisoner in the Isle of Wight;— came 
up by stealth to follow the fortunes of his 
monarch and master; — even hid himself in 
the boot of the coach when he was conveyed 
to Windsor; — and ending as he began, fell 
into his arms and fainted on the scaffold. 


* A pamphlet had been published just be- 
fore, putting T. Paine and Harrington on the 
same footing— as obscure blackguards. Editor 
of Er ski ne's Speeches. 
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After Charles's death, the Oceana was 
written, and, as if it were written from justice 
and affection to his memory : for it breathes 
the same noble and spirited regard, and as- 
serts that it was not Charles that brought 
on the destruction of the monarchy , but the 
feeble and ill-constituted nature of monarchy 

n*if. 

But the book was a flattery to Cromwell. — 
Once more and finally let history decide. — 
The Oceana was seized by the usurper as a 
libel, and the way it was recovered is remark- 
able. — I mention it to show that Cromwell 
was a wise man in himself, and knew on 
what governments must stand for their sup- 
port 

Barrington waited on the protector's 
daughter to beg for his book, which her 
father had taken, and on entering her apart- 
ment, snatched up her child and ran away. — 
On her following nun with surprise and terror, 
he turned to her and said, “ I know what you 
feel as a mother, feel then for me ; your father 
has got mv child meaning the Oceana. The 
Oceana was afterwards restored on her peti- 
tion : Cromwell answering with the sagacity 
of a sound politician, ** Let him have his 
book ; if my government is made to stand, it 
has nothing to fear from paper shot.” — He 
said true. — No good government will ever be 
battered by paper shot. Montesquieu says, 
that “ in a free nation, it matters not whether 
individuals reason well or ill ; it is sufficient 
that they do reason. — Truth arises from the 
collision, and from hence springs liberty, 
which is a security from the effect of reason- 
ing.” The attorney-general has read extracts 
from Mr. Adams’s answer to this book. — Let 
others write answers to it, like Mr. Adams; 
I am not insisting upon the infallibility of 
Mr. Paine’s doctrines ; if they are erroneous, 
let them be answered, and truth will spring 
from the collision. 

Milton wisely says, that a disposition in a 
nation to this species of controversy, is no 
proof of sedition or degeneracy, but quite the 
reverse. [I omitted to cite the passage with 
the others.] In speaking of this subject, he 
rises into that inexpressibly sublime style of 
writing, wholly peculiar to himself. He was 
indeed no plagiary from any thing human ; 
he looked up for light and expression, as he 
himself wonderfully describes it, by devout 
prayer to that great Being, who is the source 
of all utterance and knowledge; and who 
sendeth out his seraphim with the hallowed 
fire of his altar to touch and purify the lips 
of whom he pleases. — “ When the cheerful- 
ness of the people,” says this mighty poet, 

“ is so sprightly up, as that it has not only 
wherewith to guard well its own freedom and 
safety, but to spare, and to bestow upon the 
solidest and suDlimest points of controversy 
and new invention, it betokens us not dege- 
nerated nor drooping to a fatal decay, but 
casting off the old and wrinkled skin of cor- 
ruption, to outlive these pangs, and w<u young 
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again, entering the glorious ways of truth and 
prosperous virtue, destined to become great 
and honourable in these latter ages. Methinks 
I see, in my mind, a noble and puissant na- 
tion rousing herself, like a strong man after 
sleep, and snaking her invincible locks : me- 
thinks I see her as an eagle muing her mighty 
youth, and kindling her undazzlcd eyes at the 
full mid-day beam; purging and unsealing 
her long-abused sight at the fountain itself of 
heavenly radiance ; while the whole noise of 
timorous and flocking birds, with those also 
that love the twilight, flutter about, amazed 
at what she means, and in their envious gab- 
ble would prognosticate a year of sects and 
schisms.’* • 

Gentlemen, what Milton only saw in his 
mighty imagination, I see in fact ; what he 
expected, but which never came to pass, I see 
now fulfilling : methinks I see this noble and 
puissant nation, not degenerated and drooping 
to a fatal decay, but casting off the wrinkled 
skin of corruption to put on again the vigor 
of her youth. — And it is, because others as 
well as myself see this, that we have ail this 
uproar : — France and its constitution are the 
mere pretences. — It is, because Britons begin 
to recollect the inheritance of their own con- 
stitution, left them by their ancestors : — it is, 
because they are awakened to the corruptions 
which have fallen upon its most valuable 
arts, that forsooth the nation is in danger of 
eing destroyed by a single pamphlet— I have 
marked the course of this alarm: it began 
with the renovation of those exertions for the 
public, which the alarmists themselves had 
originated and deserted; and they became 
louder and louder when they saw them avowed 
and supported by my admirable friend Mr. 
Fox ; the most eminently honest and en- 
lightened statesman, that history brings us 
acquainted with : a man whom to name is to 
honour, but whom in attempting adequately 
to describe, I must fly to Mr. Burke, my con- 
stant refuge when eloquence is necessary : — a 
man who, to relieve the sufferings of the most 
distant nation, u put to hazard his ease, his 
security, his interest, his power, even bis 
darling popularity for the benefit of a people 
whom he had never seen.”+ How much 
more then for the inhabitants of his native 
country ! — yet this is the man who has been 
censured and disavowed in the manner we 
have lately seen. 

Gentlemen, I have but a few more words 
to trouble you with : I take my leave of you 
with declaring, that all this freedom which I 
have been endeavouring to assert, is no more 
than the ancient freedom which belongs to 
our own inbred constitution : I have not asked 
you to acquit Thomas Paine upon any new 

• Areopagitica. See Milton’s Prose Works, 
by Birch, vol. 1, p. 168, 4to edit, of 1753. 

t Speech on the motion for going into a 
committee on Mr. Fox’s India Bill. New 
Parit Hist. VoL XXIII, p. 1384. 
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lights, or upon any principle but that of the 
law, which you are sworn to administer : — 
my great object has been to inculcate, that 
wisdom and policy, which are the parents of 
the government of Great Britain, forbid this 
jealous eye over her subjects; and that, on 
the contrary, they cry aloud in the language 
of the poet adverted to by lord Chatham on 
the memorable subject of America, tinforiu- 
yutfclt/ uithout tffeety 

“ Be to their faults a little blind, 

Ci Be to their virtue* very kind; 
u Let all their thoughts be unconfin'd, 
ik And clap your padlock on the mind.” 

* Engage the people by their affections,— 
convince their reason, — and they will be loyal 
from the only principle that can make loyalty 
sincere^ vigorous, or rational, — a conviction 
that it is their truest interest, and that their 
government is for their good. — Constraint is 
flic natural parent of resistance, and a preg- 
nant proof, that reason is not on the side of 
those who use it. You must all remember 
Lucian's pleasant story : Jupiter and a coun- 
tryman were walking together, conversing 
with great freedom and familiarity upon the 
subject of heaven and earth. — The country- 
man listened with attention and acquiescence, 


while Jupiter strove only to convince him 
but happening to hint a doubt, Jupiter turned 
hastily round and threatened him with bis 
thunder. — “ Ah! ah!” says the countryman, 
“ now, Jupiter, I know that you are wrong; 
you are aWays wrong when you appeal to 
your thunder.” 

This is the case with me — I can reason with 
the people of England, but I cannot fight 
against the thunder of authority. 

Gentlemen, this is my defence for free 
opinions. With regard to myself, I am, and 
always have been, obedient and affectionate 
to the law : — to that rule of action, as long as 
I exist, I shall ever give my voice and my 
conduct ; but I shall ever, as I have done to- 
day, maintain the dignity of my high pro- 
fession, and perform as I understand them, all 
its important duties. 

[Mr. Attorney-General rose immediately 
to reply to Mr. Erskine, when Mr. Campbell 
(the foreman of the jury) said, — My lord, I 
am authorized by the jury to inform theAt- 
torney General, that a reply is not necessary 
for them, unless the Attorney General wishes 
to make it, or your lordship. — Mr. Attorney 
General sat down, and the jury gave in their 
verdict — Guilty], 


£75, Proceedings against John Frost for Seditious Words: 
33 George III. a. ». 1793. [Tafyen in Shorthand by 


Ramsey.*] 

Indictment. 

Of Hilary Term, in the 33d year of the reign 
of King George the Third. 

Middlesex, > Be it remembered, that on 
to wit. > Tuesday next after the octave 
of the purification of the blessed Virgin 
Mary, in the 33d year of the reign of our 
sovereign lord George the third, by the 
grace of God of Great Britain, France, and 
Ireland, king, defender of the faith, &c. in the 
court of our said lord the king^ before the 
king himself, at Westminster, in the county 
of Middlesex, upon the oath of twelve jurors, 

f ood and lawful men of the said county or 
^ liddlesex, now here sworn and charged to 
inquire for our said lord the king, ana the 
body of the same county— It is presented as 
followeth, [that is to say) Middlesex (to wit.) 
The jurors for our lord the king, upon their 
oath, present that John Frost, late of West- 
minster, in the county of Middlesex, gentle- 
man, being a person of a depraved, impious, 
and disquiet mind, and of a seditious disposi- 
tion, and contriving, practising, and mali- 

* I have also availed myself of the report 

published in Erakine’s Speeches by Ridgeway. 


ciously, turbulently, and seditiously intend- 
ing the peace and common tranquillityof our 
lord the king, and of his kingdom, to disquiet, 
molest and disturb, and to bring our most 
serene sovereign lord George the third, now 
king of Great Britain, &c. into great hatred 
and contempt, with all his liege and faithfid 
subjects of this realm, and to alienate and 
withdraw the affection, fidelity, and allegiance 
of his said majesty^s subjects from his said 
majesty, and to excite ana move his said ma- 
jesty’s subjects to hatred and dislike of the 
government and constitution, established 
within this realm, he, the said John Frost, his 
most wicked contrivances, practices, and in- 
tentions aforesaid, to compleat, perfect, and 
render effectual, on the 6tn day of November* 
in the 33d year of the reign of our sovereign 
lord George the thin}, now king of Great 
Britain^ &c. at the parish of St. Mary-le-bonc, 
otherwise Mary bone, in the county aforesaid, 
in a certain discourse, which the said John 
Frost, then and there had with divers subjects 
of our said lord the king, of and concerning our 
said lord the king, aud the government and 
constitution established within this realm, in 
the presence and hearing of divers liege sub- 
jects of our said lord the king, then and there 
present, maliciously, unlawfully, wickedly* 
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and seditiously did say, assert, affirm, and 
pronounce, and with a loud voice did publish 
these malicious, seditious, and opprobrious 
English words following, (that is to say) I 
(meaning the said John Frost) am for 
equality; I (meaning the said John Frost) 
see no reason why any man should not be 
upon a footing with another, it is every man’s 
birth right ; and that the said John Frost 
being thereupon then and there asked by one 
of the persons then and there present, how 
he, the said John Frost, dared to hold such 
language in any public or private company, 
ana what he meant by equality ; he, the said 
John Frost, then and there wickedly, mali- 
ciously, and seditiously, in the presence and 
hearing of those subjects, replied in these 
words, (that is to say) why, no kings ; and 
thereupon the said John Frost being further 
asked, if he meant no kings in this country, 
he, the said John Frost, wickedly, malicious- 
ly, and seditiously, in the presence and hear- 
ing of those subjects, answered in these words, 
(that is to say) u Yes, no king, the constitu- 
tion of this country is a bad one,” (meaning 
thereby, that he the said John Frost was for 
having no king in this realm, and that tjie 
constitution of this realm was a bad one in 
having a king,) to the great scandal and con- 
tempt of our said lord the king and his laws, 
to the evil example of all others in the like 
case offending, and against the peace of our 
said lord the king, his crown and dignity. 
And the jurors aforesaid, upon their oath 
aforesaid, do further present, 4hat the said 
John frost being such wicked and evil 
disposed person as aforesaid, and further con- 
triving and intending, as aforesaid, after- 
wards to wit, on the same day and year last 
aforesaid, at the parish aforesaid, in the 
county aforesaid, in another discourse, which 
the said John Frost then and there had with 
divers liege subjects of our said lord the king, 
of and concerning our said lord the king, and 
the government established within this realm, 
in the presence and hearing of divers other 
liege aud faithful subjects of our said lord the 
king, then and there present, maliciously, 
seditiously, and wickedly did say, assert, 
affirm, and pronounce, and with a loud voice 
did declare and publish these other malicious 
and seditious English words following (that 
is to say), I (meaning the .said John Frost) am 
for equality ; and the said John Frost being 
thereupon, then and there asked by one of 
the persons then and there present, if he, the 
said John Frost meant thereby equality, and 
no king in this country ; he, the said John 
Frost then and there, in the presence and 
hearing of those subjects, maliciously, and 
seditiously replied, and with a loud voice pub- 
lished these words following (that is to say), 
Yes, noting, and there ought to be no kings, 
(meaning thereby amongst others, that there 
ought to be no king in this realm) to the 
great scandal and contempt of our said lord 
the king and bis laws, to the evil example of 


A. D. 1793. [471 

all others in the like case offending, and 
against the peace of our said lord the king, 
his crown and dignity. And the jurors afore* 
said, upon their oath aforesaid, further pre- 
sent that the said John Frost, being such 
wicked and evil disposed person as aforesaid, 
and wickedly, and seditiously devising and 
intending as aforesaid, afterwards (to wit) on 
the same day and year last aforesaid, at the 
parish aforesaid, in the county aforesaid, in the 
presence and hearing of divers other liege 
and faithful subjects df our said lord the king, 
then and there present, maliciously, sedi-^, 
tiously, and wickedly did utter, and with a 
loud voice pronounce, assert, and affirm, that 
there ought to be no king in this countiy, 
(meaning this kingdom) to the great scandal 
and (contempt of our said lord the king and 
his laws, to the evil example of all others in 
the like cases offending, and against the 

S eace of our said lord the king, his crown and 
ignily. 

Witnesses, 

John Ta itt, > Both sworn in Court. 

Paul Savignac,> True Bill. 

To this indictment, the defendant on the 
15th day of February, 1793, gave bail, and 
pleaded Not Guilty. 

Monday, May 27th, 1793. 

As soon as the court (which was a very 
crowded one) was opened, the Special Jury 
were called over ; eleven only appearing, the 
attorno^-general prayed a tales, and the name 
of William Powell being misnamed, the asso- 
ciate applied to Mr. Frost, to know if he had 
any objection to admit Mr. Powell to be 
sworn as one of the jury ? Mr. Frost replied, 
Mr. Powell was unknown to him, and per-* 
fectly indifferent, and therefore he desired the 
court would determine it. 

The following Special Jury were sworn, 

Thomas Brookes, of Bed ford-square, Foreman, 
Joseph Ballard, of Bedford-row, 

Edward Phillips, of Great James-street, 
William Blasson, of Hatton -garden, 

Thomas Langton, of the same, 

Thomas Dea, of Percy-street, 

Peter Dawson, of Goodge-street, 

Thomas Oliver, of Devonshire street, 

Thomas Sandford, of Paradise-street, 

Richard Carter, of Paddington-street, 

Joseph Hobbs, of Margaret-street, — Esquires . 
Michael Robson, Talesman. 

The Indictment having been opened by Mr. 

Wood, the Attorney General, Sir John 
\ Scott , spoke as follows : — 

| Gentlemen of the Jury;— Though I have 
the honour to attend you in my official cha- 
racter, it will not have escaped your attention, 
that this charge is brought against the present 
| defendant by an indictment. 

| Gentlemen, the transaction, with the guilt 
I of which the defendant is charged, happened 
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upon the 6th of November last. I hope I 
shall not be thought guilty of stating any 
thing that can be considered as improper, 
when I call your attention to a fact that is 
notorious to the whole country ; that about 
that period public representations had been 
made, that tne minds of men were alienated 
from that constitution, which had long been 
the subject of the warmest encomiums of the 
best informed men in this country; which 
we have been in the habit of considering as 
the best birthright which our ancestors could 
have handed down to us, and which we have 
been long in the habit of considering as the 
most valuable inheritance that we had to 
transmit to our posterity. This constitution 
had been represented as that from which the 
affections 01 the country had become altoge- 
ther alienated ; we were told that this disaf- 
fection was moving along the country with 
the silence of thought ; and something like a 
public challenge was written to meet men 
who are fond of other systems, by fair ap- 
peals to the public, who are finally to decide 
upon every question between every individual 
of this country, and the government. 

Gentlemen — The Attorney-General of that 
day, who found himself by tne duty of his 
office called upon to watch over what he 
considered a property and inheritance of in- 
estimable value, thought it necessary to meet 
this sort of observation, by stripping himself 
of what belonged to him in his official cha- 
racter ; and appealing, as far as he could ap- 
peal, to the tribunals of the country, which 
the wisdom of the constitution had establish- 
ed, for the purpose of protecting men from 
improper accusations; and he dia not there- 
fore call upon those men whom he thought 
proper to prosecute, by the exercise of any 
official authority of his own, putting them and 
himself at issue upon these points, as it were, 
before a jury of tne country, but he directed 
indictments to be carried to the grand juries 
of the country, to take their sense upon the 
subject, aqd to have their opinion, whether it 
was fit that persons propagating such doctrines 
as this defendant stands charged with, should, 
or should not, be suffered in this country to 
state them with impunity ? 

Gentlemen, in consequence of this deter- 
mination the present defendant stands indict- 
ed ; and before I state the words to you, I 
think it my duty to mention to you, that he 
is now to be tried upon the second indictment 
which a grand jury of this country has found. 
When the first indictment was carried before 
the grand jury, this defendant was abroad ; a 
warrant was issued for his apprehension, and 
he returned to this country m the month of 
February last: he appeared to the indictment, 
and gave bail to it ; by some accident he had 
been indicted by a name which does not be- 
long to him, and pleaded the misnomer in 
abatement. Another indictment was carried 
before the second grand jury, who found that 
second indictment without any hesitation, and 


it is in consequence of that proceeding that 
he is called upon to day to deny the truth of 
the charges which this indictment contains, 
or to state to you upon what grounds he is to 
contend, that his conduct as stated in this in* 
dictment is to be considered as legal. 

Gentlemen, the transaction wnich the in* 
dictment charges him with, happened on the 
6th of November last ; you will find from the 
conversation, as it will be given in evidence 
to you, that Mr. Frost had, I think, returned 
from France shortly before ; that he had dined 
with a set of gentlemen, whom I believe to 
be very respectable, at the Percy coffee-house 
upon that day ; he came into the public coffee? 
house between nine and ten in the evening, 
as nearly as I am able to ascertain the time, 
and a gentleman who had long been ac- 
quainted with him, to whom I believe I may 
venture to say Mr. Frost was certainly under 
no disobligations in life, seeing him, addressed 
him as an acquaintance, asked whether he 
was lately come from France, and how mat- 
ters went on in that country ? Mr. Frost told 
him he was lately come from France, and ex- 
pected soon to go there again ; he then added 
the words that have been read to you from 
the indictment: “ I am for equality; I can 
see no reason why any man should not be 
upon a footing with another ; it is every man's 
birth-right.” 

Gentlemen, some persons present in this 
coffee-room, the general cbnauct of all of 
whom, I think, will have some influence upon 
your judgment, with respect to the mind with 
which Mr. Frost conducted himself upon that 
day, immediately asked him, what he meant 
by equality? to which he answered, “ I 
mean no king.” — “ What ! dare you to own, 
in any public or private company in this 
country, such sentiments?” — “ Yes, I mean 
no king ; the constitution of this country is a 
bad one.” 

Gentlemen, what were the other particulars 
of the conversation that passed I am unable 
to state to you, but you will find the zeal and 
anxiety with which a number of respectable 
persons acted upon this occasion, made it very 
difficult for Mr. Frost to pursue this sort of 
conversation any further ; and in what man- 
ner Mr. Frost left the coffee-house, and under 
what feelings and apprehensions in the minds 
of those who were there, I shall leave to you 
to collect from the witnesses, rather than at- 
tempt to state it myself. 

Now, Gentlemen, it is for you to decide, 
whether, in cases of this nature, prosecutions 
shall be carried on against defendants who 
think proper to use language so contemptuous 
to the sovereign of the country ; and surely I 
need not in this place contend, that any thing 
that is contemptuous to the sovereign of the 
country, any thing grossly reflecting upon the 
administration of the magistracy of this coun- 
try, or persons holding tne offices of magis- 
trates, according to the law of this country, 
such as it is, and such as I hope it will con* 
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tinue to be, has never been suffered with im- 
punity.* 

Gentlemen, when you consider, not merely 
whether the prosecution is to produce a ver- 
dict of guilty, but whether the prosecution is 
expedient and proper, it is not unnecessary to 
advert to the circumstances of the times, and 
the temper with which the particular defen- 
dant may have proceeded, who is charged 
with guilt by an indictment brought before a 
jury of his country. 

Gentlemen, tlii9 doctrine of equality and 
no king has been held in this country, which 
never did, and which I hope, never will, in- 
terfere with the right of free, of temperate, of 
sober, and of ample discussion, conducted un- 
der those restraints, upon every political sub- 
ject, in which the interests and tne happiness 
of Englishmen can be concerned : but, gen- 
tlemen, when a doctrine of this sort, equality 
and no king — a doctrine which either means 
this, or it means nothing — that there shall be 
no distinction of ranks m society, is brought 
forward, under circumstances so peculiar as 
those which attended the statement of this 
doctrine by the defendant, it becomes the 
duty of those who are intrusted with watch- 
ing over the laws of this country, under the 
control of juries, who are finally to decide be- 
tween them and individuals who may be 
charged with a breach of them, at least to do 
their duty in stating this to the public, that 


• “ It” [High Treason] “ is distinguishable 
from Sedition, which is now understood in a 
more general sense, and extends to other 
offences, not capital, of like tendency, but 
without any actual design against the king in 
contemplation ; such as contempts of the king 
and his government, riotous assemblies for 
political purposes, and the like : and therefore 
a charge of exciting sedition or doing any 
thing seditiously, does not amount to a charge 
of High treason. But all such contempts, 
though not amounting to high treason, as not 
being connected with any actual design on 
foot against the safety of the king, are yet 
highly criminal, and punishable with fine, 
imprisonment, and sometimes with the 
pillory.” a In general, it is sufficient to 
observe, that all contemptuous, indecent, or 
malicious observations upon his person or 
government, whether by writing or speaking, 
or by tokens calculated to lessen him in the 
esteem of his subjects, or weaken his govern- 
ment, or to raise jealousies of him amongst 
the people, will fall under the notion of sedi- 
tious acts, as well as all direct or indirect acts 
or threats calculated to overawe his measures 
or disturb the course of his government, not 
amounting to overt acts of nigh treason, or 
otherwise punishable by particular statutes. 
A second offence of this sort was, by a late 
temporary act, 36 Geo. 3, c. 7, s. 2, made 
punishable with transportation: but that 
» now -spent.” East’s Pleas of the Crown, 

% 
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no one shall dare to hold language like this, 
without being prepared to tell a jury of his 
country upon what grounds he conceives him- 
self justifiable in holding it under the circum- 
stances of the present case. 

Gentlemen, advert a little to the time — thfcs 
was in November 1792. There does not exist 
upon the face of the earth, I hope, a man 
more zealously attached to this doctrine than 
lam. I mean, that every man in this coun- 
try, and in every country, has an equal right 
to equal laws, to an equal protection of per- 
sonal security, to an equal protection of per- 
sonal liberty, to an equal protection of that, 
without which, it requires no reasoning to 
prove, that neither personal security, nor per- 
sonal liberty, ever can exist, — I mean to an 
equal protection of property —that property 
which the labour of his life, under the bless- 
ing of Providence, may have gained to him, 
or which the superior kindness of Providence 
may have given him, without bestowing the 
labour of life in order to acquire it ; all this 
sort of equality is that which the constitution 
of Great Britain has secured to every man who 
lives under it, hut is not the equality which 
was connected with the doctrine No King* 
upon the 6th of November 17j92. 

Gentlemen, that country, from which it 
appears, from this conversation, Mr. Frost 
came, and to which it appears, from this coi*. 
versation, that he expected to go, in the yea* 
1789 had framed what was called a constitu- 
tion, and almost every thing that was valu- 
able in it was borrowed from the constitution 
of this country in which wc live, which had 

{ >rovided for the equal rights of man to equal 
aws ; it had laid down in doctrine, however 
ill or well it supported the principle, the equal 
right of every man to the protection of his 
personal liberty, of his personal security, and 
of his property. But in 1792, that first year 
of Equality, as it was called, a different system 
of equality, connected materially with this 
system of 1 No King/ had been established ; 
a system, which, if it meant any thing, meant 
this — it meant equality of property, for all 
other equality had been before provided for. 

Gentlemen of the jury, it is every man's 
birth-right to have a certain species of equa- 
lity secured to him, but it neither requires 
reasoning, nor is it consistent with common 
sense, and cannot be consistent with reason 
and common sense, because it is not con- 
sistent with the nature of things, as esta- 
blished by the author of nature, that any other 
system of equality should exist upon the face 
of the world. 

Gentlemen, this equality, recomn^ended by 
this gentleman, advisedly, as I think you will 
be satisfied, in this transaction of the 6th of 
November 1792, is a system which has de- 
stroyed all ranks — is a system which has 
destroyed all property— is a system of uni- 
versal proscription — is a system which is as 
contrary to the order of moral nature, as it is 
contrary £> the order of political nature — it is 
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a system which cuts up by the roots all the 
enjoyments that result from the domestic re- 
lations of life, or the political relations of 
life — it is a system which cuts up by the 
roots every incentive to virtuous and active 
industry, and holds out to the man who 
chooses to live a life of profligacy and idle- 
ness, that he may take from him, who 
has exerted through life a laborious and vir- 
tuous conduct, those fruits which the God of 
justice, and every law of justice, have endea- 
voured to secure to him. This is the only 
sort of equality that can be connected with 
this doctrine of ‘ No King/ upon the 6th of 
November 1792. 

Gentlemen, I am ready to agree, that where 
the charge is, that words have been spoken, 
it is fit for those who prosecute for the public 
to remember, that in that situation, they are 
in a certain degree advocates for the defen- 
dant ; for no man can do his duty who wishes 
to press a defendant, charged upon the part of 
the public, with acting more improperly than 
he snail appear, upon the candid examination 
of the circumstances, to have acted ; : t is fit 
for me also to observe, that the degree of 
criminality of these words will depend very 
much upon the temper, the circumstances, 
the quo animo , with which this gentleman 
thought proper to utter them. 

Gentlemen, I will not depart from this 
principle which I have before stated, that if 
men will dare to utter words, expressions of 
more serious import than those which pro- 
duced the mischief to which I have been al- 
luding in other places, it will be the duty of 
persons in official situations to watch for 
you and the public over that, which they 
conceive to be a blessing to you and the pub- 
lic ; at least to inform those gentlemen that 
they must account for their conduct; it will 
be for them, if they can, to account for it 
satisfactorily. 

Gentlemen, you will hear from the wit- 
nesses with what temper, with what demean- 
our, and in what manner, these words were 
uttered ; and I allude again to that which will 
be described to you, I mean the feelings of 
the persons present, as some degree ot evi- 
dence, which will have its due, and not more 
than its due weight in your mind9. 

Gentlemen, I will read to you the words of 
Mr. Justice Foster, as containing the principle 
upon which, though the law holds seditious 
expressions as an exceeding high misde- 
meanor, it has not thought proper to consider 
them as a crime of the magnitude of high 
treason. He says, u As to mere words, sup- 
posed to be treasonable, they differ widely 
from writings in point of real malignity and 
proper evidence. They are often the effect of 
mere heat of blood, which in some natures, 
otherwise well disposed, carrieth a man be- 
yond the bounds of decency or prudence; 
they are always liable to great misconstruc- 
tion from the ignorance and inattention of 
the hearers, and too often from a motive truly 


criminal/' “ Loose words , therefore , not rela- 
tive to any act or design , are not overt acls of 
treason, but words of advice or persuasion, 
and all consultations for the traitorous pur- 
poses treated of in this chapter, are certainly 
so ; they are uttered in contemplation of some 
traitorous purpose, actually on foot or intend- 
ed, and in prosecution of it.” * 

Gentlemen of the jury, it is competent to 
Mr. Frost, and he will give me leave to say, 
I think it is incumbent upon him, having 
made use of words of this sort, to state to 
you, that in the sentiment which that lan- 
guage conveys, he does not express those sen- 
timents by which his general conduct in life 
is regulated. For aught I know, he is other- 
wise well disposed ; and I am sure, if evidence 
of that sort is given to you, you will feel the 
propriety of giving to it, not only a candid, 
but you have my leave to give it the very ut- 
most consideration that can be possibly given 
to it. Gentlemen, you observe too, that words 
are not made treason, because words may be 
spoken to by witnesses from a motive truly 
criminal. You will be to judge, whether the 
evidence of the witnesses to be called to you 
to-day proceeds from motives truly criminal, 
or whether laudable seal for the constitution 
of their country is not their only motive for 
stating to you the conduct of this defendant. 

Gentlemen, there is another circumstance. 
— I will say but a word to you upon it ; that 
is this : that the propriety of prosecuting for 
words of this sort depends a great deal upon 
the time and season at which those words are 
uttered. 

Gentlemen, we know, that in this country 
the legislature found it necessary to interfere, 
and by a positive- law to enact, that any man 
who should dare to affirm that the king and 
parliament could not regulate the succession 
to the crown, should be guilty of high treason ; 


* See Foster’s Crown Law, p. 200, 3rd 
edition, of 1792. 

“ Whatever doubts/' says Mr East, " may 
have been formerly entertained, or however 
the law may have been stretched in arbitrary 
times to reach particular men, it is now set- 
tled that bare words not relative to any act or 
design, however wicked, indecent, or repre- 
hensible they may be, are net in themselves 
overt acts of high treason, but only a mis- 
prision, punishable at common law by fine 
and imprisonment, or other corporal punish- 
ment. They are frequently spoken in heat 
without any intention to act accordingly ; they 
are still more frequently mistaken or misre- 
membered ; and sometimes it is to be feared 
the sense of them knowingly perverted. It 
is one of the causes mentioned in the pre- 
amble of the statute 1 Mar. st. 1, c. 1, for re- 
pealing all intermediate treasons created since 
the stat. 25 Ed. 3, on account of the severity 
of those laws that made words only, without 
other fact or deed, to be high treason.'' Pleai 
of the Crown, c, 2, s. 55. 
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God forbid the time should ever come, and I 
do not believe it ever can come, when the 
legislature, acting upon the same principle, 
shall be obliged to say, that if it is at this 
hour high treason for men deliberately to 
affirm that the king and parliament of this 
country cannot regupite the succession to the 
crown, it shall be innocent for men to say 
that the king and parliament of this country 
have no right to continue any government in 
this country. Why then, gentlemen, if this 
doctrine of Equality and No King has been 
attended with such consequences as it is no< 
torious to all mankind it has been attended 
with, the notoriety of the fact renders it in- 
cumbent upon those, whose duty it is, to bring 
such defendants before a jury of their coun- 
try, for that jury to say, as between the coun- 
try and individuals, whether, under such cir- 
cumstances a9 will be laid before you, he is 
to be publicly permitted to hold such doc- 
trines as those which are stated, in a manner 
that seems to evince that they are not stated 
for any useful piirpose ; but that they are stated 
for the purpose of trying, whether there is 
any law in this country that will secure the 
government of the country from attacks, which 
mean nothing but to display the audacity with 
which men dare to attack that government. 
And if you shall be convinced, upon the whole 
of the evidence before you, that the case is 
such as I have stated it to be, this I am sure* 
of, that you will duly weigh the consequences 
of the verdict, however you shall be disposed 
to give it, for the crown, or for the defendant; 
and 1 am sure, the crown , upon the temperate 
consideration of what the jury does 9 will not be 
dissatisfied with that verdict , let it be what it 
may. The constitution of this country, if it 
be excellent, if it has really handed down 
to us those great and invaluable blessings, 
which, I believe, ninety- nine persons out of a 
hundred are convinced it has, and if it be a 
matter of anxiety to transmit them to our 
posterity, you will remember that the stability 
of those blessings finally and ultimately de- 
pends upon the conduct of juries. It is with 
them, by their verdicts, to establish their 
fellow-subjects in the enjoyment of those 
rights; it is with them to say in what cases 
those rights have been invaded ; and the same 
constitution that has left it to them to say in 
what cases those rights have been invaded, 
has also bound every honest man to say, that 
when they have given their decision upon it, 
they have acted properly between the coun- 
try and the individual who is charged with 
the offence. 

Gentlemen, under these circumstances, I 
shall proceed to lay the case before you, and I 
have only again to repeat, if you shall find, 
upon a due consideration of this case, that 
this is a hasty, an unguarded, and unadvised 
expression ot a gentleman otherwise well dis- 
poned, and who meant no real mischief to the 
country, you will be pleased, with my con- 
sent, to deal with the defendant as a person 
VOL. XXII. 
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under those circumstances ought to be dealt 
with.' I never will press a jury for a verdict, 
in a case in which, whatever may be the 
strictness of the law as between man and 
man, acting upon moral and candid feelings, 
it ought not to be asked for; and having 
given you my sentiments, I leave the defen- 
dant in your hands. 

Evidence for tiie Crown. 

John Taitt, sworn. — Examined by Mr. Soli- 
citor General. 

Do you know Mr. John Frost?— I never 
saw him but that evening in my life. 

What evening? — The 6th of November 
last. 

Where were you that evening? — In the 
Percy coffee-house. 

Who was with you ? — Mr. Paul Savignar. 

Were there any other persons in the coffee- 
house? — Yes, several gentlemen. 

Can you name any ? — Mr. Yatman was 
there; Mr. Bullock; there were not many 
that I knew. 

Did you see Mr. Frost there? — Yes. 

At what time?— About ten in the evening., 

Where did Mr. Frost come from ? — He came 
from a room above stairs With several gentle- 
men into the coffee-room. 

What did you first perceive with respect to 
Mr. Frost?— lie addressed himself, I think, 
first to Mr. Yatman, but that I am not cer- 
tain ; he was asked how long he had been re- 
turned from France. 

Lord Kenyon . Was he asked that by Mr.’ 
Yatman?— -By Mr. Yatman or some of the 
other gentlemen ; he said, he was very lately 
returned. 

Mr. Sol. Gen . What did he say more ? — 
He asked him what they were doing there, 
and he said, things were going on very well 
there, they were doing very well. 

Did you hear him say any thing more ? — 
That he should very shortly return there. 

What more ? — There was nothing more, 
till, a few minutes after, he went into the 
body of the coffee-room, two or three boxes 
from where I was ; I heard him exalting his 
voice, and he was for equality — “ I am for 
equality” — upon which I got on my seat, and 
I went forward, and inquired, “ Who are you. 
Sir?” 

Lord Kenyon. You asked him?— Yes, be- 
cause I did not know him. Mr. Yatman an- 
swered, that is Mr. Frost; upon which I asked 
him, how he dared to utter such words ? He 
still continued, “ I am for equality and no 
king.” Mr. Yatman asked him, if he meant 
no king in this country, and he said, yes, no 
king, or no kings, I rather think it was in 
the plural number. That the constitution of 
this country was a very bad one. 

Did he say any thing more ? — He said no- 
thing more. I said, he ought to be turned 
out of the coffee-room ; upon which he walked 
up the room and placed nis back to the fire, 

2 I 
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and wished, I believe, rather to retract, if he 
could have retracted, what he had said ; but 
he still Continued, he was for no king and 
he was for equality. He quitted the room 
very shortly alter by a general his9 from all 
the company. 

How long did he continue there ? — I sup- 
pose not above five minutes. 

Cross-examined by Mr. Erskine. 

You went, I suppose, to the coffee-house 
just in the ordinary course of your recreation, 
1 take for granted? — It is a coffee-house I 
very sejdom go to. 

How came you there that night ? — I went 
there to sup. 

You have been there often ?— Very ofteh. 

Then of course you went to have your sup- 
per and read the newspaper ? — Exactly so. 

I take it you rememDer all the conversation 
that passed between Mr. Savignac and you 
that night? — I believe Mr. Savignac wrote 
down to the same effect. 

I dare say you wrote down this? — I wrote 
none down. 

But do you recollect the conversation be- 
tween Mr. Savignac and you ?— No. 

Mr. Frost had been above stairs? — Yes. 

^Vith whom he was dining you do not 
faiow ? — No. 

Can you get out of that room without going 
through the coffee-room ? — 1 don't know. 

Don’t you know the contrary ? — I do not . 

You must have seen people coming from 
above stairs* having frequented that house? — 
Yes. 

Then you know the way from up stairs is 
through the coffee-room ? — Yes. 

You sav. you are not certain that Mr. Frost 
addressed himself first to Mr. Yatinan? — No, 
1 am not. 

The first of the conversation, you w ill ven- 
ture to swear to, was a question put by Yat- 
man to him ? — Yes. 

Will you venture to swear, that when Mr. 
Frost came down stairs, he was not going 
straight through the coffee-house into the 
street, till Mr. Yatraan stopped him, and asked 
him that question? — That I cannot say. 

What time was it? — About ten in the even- 
ing, rather before than after. 

Mr. Frost was perfectly sober I suppose? — 
I cannot say whether he was or not. 

There was a good dinner, w here a number 
of gentlemen had been present? — I cannot 
say. 

You saw other gentlemen comedown? — 
Yes. 

Were they not all drunk? — They might be, 
I don’t know. 

He asked Mr. Frost how long be had been 
from France, and he told him be was lately re- 
turned; the conversation went about France? 
—Yes. 

. Will you venture to swear, the conversation 
did not continue between Mr. Yatman and 
Mr. Frost from the time it first began till the 


time you heard him say, he was fbr equa- 
lity ? — I cannot say, I "did not attend to it 
till he exalted his voice, and said, he was fbr 
equality. 

Then what question was put to him, and 
what turn the conversation was taking, you 
don’t know, till you heard him exalt his 
voice? — No. 

Then you did not know whether the con- 
versation respected France or England ; but 
hearing the word Equality, you were aUa- 
? — No, I was not all a-gog. 
ou were in another part of the coffee- 
house ? — I was in the next box. 

By your own account you don’t appear to 
have been very attentive; but hearing his 
voice louder than before, you immediately 
went up, and asked him, how he dared to 
utter such words? — Yes. 

You said that in a tone of voic/e that showed 
you felt yourself insulted ? — \>s. 

Before you knew to what his words allud- 
ed ; for he had been talking about France, 
you know, and how things went on there, 
and you immediately then interfered, I be- 
lieve several other persons interfered in the 
same insulting manner ? — Yes, I believe they 
did. 

At this time you make use of an expression, 
— it probably may be owing to my dulness,— 
but I cannot understand you ; you said, he 
seemed to wish to retract," but still continued 
to say the same thing over again ?— He did 
not say much. 

You said, he ought to be put upon the fire, 
you know? — Yes. 

Somebody talked of sending for a consta- 
ble ? — Y es ; and he said, every man there was 
a constable. 

Mr. Sol. Gen, Did Mr. Frost appear to be 
disabled by liquor? — If I had known him be- 
fore, I should have been better able to say, 
but I think there was hardly a doubt but he 
might; but as I don’t know, I cannot say 
whether he was or no, but I rather believt 
he wasr 

Did he repeat the words more than once?— 
I don’t think he did. 

You said, he wished to retract, but still 
continued, that he was for no king and equa- 
lity ? — lie did not repeat that twice. 

What did you mean by saying, he wished 
to retract? — I rather thought he was sorry for 
what he had said; that is what I mean by it. 

Paul Savignac sworn. — Examined by Mr. 

Bearcroft. 

Do you remember being at the Percy coffee- 
house with Mr. Taitt, upon the 6th of No- 
vember last ? — Yes. 

Do you remember seeing Mr. Frost there? 
— I saw a person whom they called Mr. Frost, 
but I never saw him before nor since. 

That gentleman who sits there?— (pointing 
to Mr. Frost). — I cannot say. ' 

What time in the evening did you see hi® 
in the room ? — Between nine and ten. 
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Did you hear any particular expressions he 
made use of? — When he passed the box I was 
silting in, be was in the company of Mr. Yat- 
man, and I heard him say, “ I am for equa- 
lity and no king.” 

Lord Kenyon. What did he say ? — lie was 
not in the dox; he was walking up the mid- 
dle of the coffee room, and he said, 44 I am 
for equality and no king.” I heard Mr. Yat- 
man, pressing his brow, say, 44 W'hat ! equa- 
lity and no king in this country?” Upon 
which Mr. Frost answered, “ Yes, no kiug; 
there ought to be no king.” I heard nothing 
more in conversation pass. I stepped from 
the box, and asked him, how he dared to hold 
a doctrine of that kind in a public coffee- 
room ? He made some reply as before, that 
he was for equality and no king. I told him, 
if he was not under the protection of the very 
king be was then reviling, I would kick him 
out of the coffee-room. Upon wliich ho asked 
me, if I doubted his courage. I told him, 
certainly he would not have made use of such 
expressions without, because I should have 
supposed it to be an insult to make use of 
suen expressions in a public coffee-house, 
lie was then handled by other gentlemen, 
and I sat down ; but very soon afterwards he 
left die room, under the execrations and hisses 
of all the room. 

Did you see him when he first came down 
into the public coffee-room? — I don’t know 
that I might. I saw him soon after I saw 
Mr. Yatman. 

Recollect yourself, and tell me how long 
you can speak to it, as near as you can— re- 
collect how long he was in tlie public coffee- 
room before he went away? — Not ten mi 
antes; not more I am sure. 

I would ask you whether this conduct and 
these expressions of his produced any, and 
what kind of notice in the company ? — That 
every gentleman there was under the same 
idea with me, that he ought to be kicked out 
d the coffee-room. 

Cross-examined by Mr. Seij. Runnington . 
You don't live in that neighbourhood, do 
you 1^— No, in Carshalton, in Surrey. 

How long had you been in the coffee-room, 
before you saw Mr. Frost come in ? — He was 
upstairs. 

Was he obliged to come through the coffee- 
room from up stairs to go into the street? — I 
cannot say. 

How far were you from Mr. Yatman? — 
They were walking up the coffee-room close 
lome. 

Did any thing pass from Mr. Yatman to 
Mr. Frost? — Yes. 

Before Mr. Frost spoke at all ? — No. 

Do you recollect Mr. Yatman saying, as he 
oune down stairs, M Well, Mr. Equality, 
where are you going to?”— No, I do not. 
Matthe? Yatman sworn . — Examined by Mr. 
Baldwin. 

Were you at the fgrey coffiee-hpuae, on the 
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6th of November, in the evening? — 1 was* 

Did you sec Mr. Frost there?— I did. 

You have long known Mr. Frost? — >fr. 
Frost was in the commission for watching and 
lighting the street in which I live, mui I am 
one of the commissioners. 

Tell us what passed between Mr. Frost and 
you at the Percy coffee-house? — He came 
from the room where he dined, and into the 
coffee room ; he came up to where I was, apd 
knowing he was lately come from France, I 
said, Well, how do they go on in France ? He 
seemed to be stimulated at the question, and 
he extended his arm, and exalted his voice 
sufficiently to he heard up stairs, if the dpor 
had been opened. 44 1 am for equality and po 
king.” — “ What!” Says I, 44 no kin" in this 
country ?” — 14 No king!” as loud as he could 
holla. 

Did any thing more pass between you and 
your old friend? -No, I had enough- Upon 
this, the gentlemen in the coffee-room seemed 
to be stimulated with anger, and Mr. Taitt 
and Mr. Savignac got up, and were so ertraged 
at him, I supposed they would have kicked 
him out off the coffee-room, and I believe it 
would have been done, but one gentleman 
got him to the door, and prevailed on him to 
go out. 

Did he say any thing more that you recol- 
lect ? — No, it was all confusion after that. 

And the manner of it was ax you have 
described it? — Yes. 

With vehemence ? — Yes, he was very warm. 

Cross-examined by Mr. Ertkine. 

It was all general confusion after Mr. Taitt 
had interfered ? — Yes. 

1 believe Mr. Frost said this extremely 
loud, that he might have been heard up stairs^ 
— I am just of that opinion. 

And then it was that Mr. Taitt interfered? 
—Yes. 

After that all was confusion?— Yes. 

Mr. Baldwin. Though there was confusion 
afterwards, there was not when he spoke ^bpse 
words? — No. 

Did he speak it coolly nr otherwise, except- 
ing the warmth of which you have spoken? 
How was he in his understanding ? — He spoke 
it very distinctly, and wished to be heard by 
every body. 

Was he sober or no?— Certainly ho wa» pot 
drunk. 

Mr. Erskine. It was ten o’clock, was it 
not ? — Between nine and ten. I don’t know 
whether it was quite ten. 

Do you mean to yay he was just as sober as 
he might be at twelve o’clock in the day? — 
That he walked. 

Do you mean to stake your character and 
your honour before the jury, by saying he was 
as sober as if you had seen him before din- 
ner ? — I don’t say he was sober. 

1 ask you whether you mean to stake your 
character and your honour before the jury* 
by saying h* was pobw as ** twefvp 
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o’clock at day?— I should not have known 
that he wa9 not by his conversation and his 
Walk: whether he was in his right senses 
when he used those words, is another thing. 

Do you mean to say he spoke in the man- 
ner, and the pitch of voice like a sober man ? 
—He was stimulated. 

He extended his arm? — Yes. 

You think that a mark of sobriety, do you? 
— I do not think it a mark of good sense. 

■ - Bullock sworn. — Examined by Mr. 

Wood. 

Were you at the Percy coffee-house on the 
6th of November last ? — I was. 

Did you see Mr. Frost there ?— I did. 

Be so good as tell us whether you heard 
him say any thing, and what it was ? — I did 
not attend to the conversation, till I heard 
what t thought very treasonable words, upon 
yrhich I committed them to paper : I wrote 
it at the time with an idea of having it 
signed. 

Be so good as to read them slowly.— 
(Beads.) Percy coffee-house, 6th of Novem- 
ber 1795?. Wc, the undermentioned, do 
hereby certify, that at about ten o’clock this 
evening, Mr. John Frost came into this 
coffee-room, and did then, and in our pre- 
sence, openly declare, that he wished to see 
equality prevail in this country, and no king, 
in a loud and factious way : and upon being 
asked, whether he meant 'that there should 
be no king in this country ; he answered, 
Yes. — That is all I recollect of seditious 
words. 

Lord Kenyon . You put this down with a 
view that they might have been signed ? — I 
did. 

Mr. Wood. Was Mr. FrosMlrunk or sober 
at that time ? — I never saw Mr. Frost before 
that time, but he did not appear to me to be 
a man in liquor, not in the least so. 

Have you ever seen him at any other time? 
—I have frequently since. 

Where may that be ? — in Paris. 

How soon after this was it? — I arrived at 
Paris on the 27th of December, I think, to 
the best of my recollection ; and I saw him a 
few days after my arrival there. 

Mr. Enkine. We have surely nothing to 
do with what passed in Paris ? 

Lord Kenyon. I think I may hear it ; if 
words in this country constituting a different 
offence, that might be prosecuted here— ; 
but this is quite a new question. In common 
slander this is always allowed. 

Mr. Enkine . I confess, I cannot help en- 
tering my protest against it, and upon this 
plain principle^ that it may be .recollected 
that that question did arise, and that the de- 
fendant may have the benefit of it. 

Mr. Attorney General . I believe Mr. 
Erskine has misunderstood what I meant by 
putting the question. I meant merely whe- 
ther he had ever seen Mr. Frost at any future 
time any where, and whether, from any con- 

ir 


versation he had with him, he can take upon 
him to judge of the state in which Mr. Frost 
was upon the 6th of November 1792 ; that is, 
comparing his modes of conversing at future 
times, near or distant from that 6 th of No- 
vember 1792. I don’t wish to ask a single 
question respecting Mr. Frost’s conversation 
since that time, whatever the law may be 
upon the subject. I have a still more impor- 
tant reason for not asking it 

Mr. Erskine . My objection is by no means 
cured, hut is rendered still more important. 
The question was this, whether the witness 
shall be allowed to say from conversations 
with Mr. Frost — 

Mr. Bullock. I believe I cin save you 
a great deal of trouble. I know nothing 
about it. 

Lord Kenyon . I am clearly of opinion that 
it might have been asked in the way in which 
the attorney-general put it, if by nis general 
deportment afterwards he could judge whe- 
ther he was in liquor or not. I have not the 
least particlte of doubt. 

Mr. Erskine. Neither have I certainly upon 
that point, my lord. 

Where have you seen him since?— At 
Calais the first time. 

Lord Key non. I will not have all his life 
and conversation brought forward ; I would 
not have him give evidence from conjecture 
or knowledge of what he was doing at Paris; 
all that I mean to allow is, whether from his 
general deportment at other times, he thinks 
he was sober at that time ? 

How many times might you see him, think 
you? — It is impossible to say; I have fre- 
quently seen him at a coffee-house. 

Are you able to judge from that, whether 
he was sober or not when you saw him at 
Percy-street coffee-house ? — He was what you 
may call a sober man. 

Mr. Erskine . Was he like a man who had 
been drinking? — Drinking moderately. 

Two bottles of port, what do you say to 
that ? — I cannot say. 

It is very difficult to judge by weights and 
scales? — I thought he was sober by bis 
manner. 

Hon. Thomas Erskine: 

Gentlemen of the Jury; — I rise to address 
you under circumstances so peculiar, that. I 
consider myself entitled not only for the 
defendant arraigned before you, but personally 
for myself, to the utmost indulgence of the 
court. I came down this morn mg with no 
other notice of the duty cast upon me in this 
cause, nor any other direction for the preme- 
ditation necessary to its performance, than 
that which I have ever considered to be the 
safest and the best, namely, the records of 
the court, as they are entered here for trial, 
where for the ends of justice the charge must 
always appear with tne most accurate preci- 
sion, that the accused may know what crime 
he is called upon to answer, and his counsel 
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how he may defend him. Finding therefore 
upon the record which arraigns the defendant, 
a simple, unqualified charge of sedition 
words, unconnected, and uncomplicated with 
any extrinsic events, I little imagined that the 
conduct of my client was to receive its colour 
and construction from the present state of 
France, or rather of all Europe, as affecting 
the condition of England ; I little dreamed 
that the 6th day of November (which, reading 
the indictment, I had a right to consider like 
any other day in the calendar) was to turn 
out an epoch m this country (for so it is styled 
in the argument), and that instead of having 
to deal with idle, thoughtless words, uttered 
over wine, through the passage of a coffee- 
house, with whatever at any time might belong 
to them, I was to meet a charge, of which I 
had no notice, or conception, and to find the 
loose dialogue , which, even upon the face of 
the record itself, exhibits nothing more than a 
casual sudden conversation, exalted to an ac- 
cusation of the most premeditated, serious, 
and alarming nature,— verging upon high trea- 
son itself, by its connexion with the most 
hostile purposes to the state, — and assuming 
a shape still more interesting from its dan- 
gerous connexion with certain mysterious 
conspiracies, which, in confederacy with 
French republicans, threaten, it seems, the 
constitution of our once happy country. 

Gentlemen, I confess myself much unpre- 
pared for a discussion of this nature, and a 
little disconcerted at being so ; — for though 
(as I have said) I had no notice from the re- 
cord, that the politics of Europe were to be 
the subject of discourse, yet experience ought 
to have taught me to expect it; — for what act 
of government has for a long time past been 
carried on by any other means; — a then or 
where has been the debate, or what has been 
the object of authority, in which the affairs 
of France have not taken the lead ? — The 
affairs of France have indeed become the 
common stalking horse for all state purposes. 
—I know the honour of my learned friend 
too well to impute to him the introduction of 
them for any improper or dishonourable pur- 
pose ; I am sure ne connects them in his own 
mind with the subject, and thinks them le- 
gally before you — I am bound to think so, 
Decause' the general tenor of his address to 
you has been manly and candid ; but I assert, 
that neither the actual condition of France, 
nor the supposed condition of this country, 
are, or can oe, in any shape before you, — and 
that upon tbe trial of this indictment, sup- 
ported only by the evidence you have heard, 
the words must be judged of as if spoken by 
any man or woman in the kingdom, at any 
time from the Norman conquest to the mo- 
ment I am addressing you. 

1 admit, indeed, that the particular time in 
which words are spoken, or acts committed, 
way most essentially alter their quality ana 
construction, and give to expressions or con- 
duct, which in another season might have 


been innocent, or at least indifferent, the 
highest and most enormous guilt: — but for 
that very reason the supposed particularity of 
the present times as applicable to the matter 
before you, is absolutely shut out from your 
consideration, shut out upon the plainest and 
most obvious principle of justice and law 
because, wherever time or occasion mix with 
an act,— affect its quality, — and constitute or 
enhance its criminality, they then become an 
essential part of the misdemeanor itself, and 
must consequently be charged as such upon 
the record. I plainly discover I have hia 
lordship’s assent to this proposition. — If there- 
fore the crown had considered this cause ori- 

« in the serious light which it considers 
iv, it has wholfy mistaken its course. 
If it had considered the government of France 
as actively engaged in the encouragement of 
disaffection to the monarchy of England, and 
that her newly-erected Republic was set up 
by her as the great type for imitation and ex- 
ample here ; — if it haa considered that num- 
bers, and even classes of our countrymen were 
ripe for disaffection, if not for rebellion, — and 
that the defendant, as an emissary of France, 
had spoken the words with the premeditated 
design of undermining our government; — 
this situation of things might and ought to 
have been put as facts upon the record, and as 
facts established by evidence, instead of rest- 
ing as they do to-day upon assertion. By 
such a course the crime indeed would have 
become of the magnitude represented; but on 
the other hand, as the conviction could only 
have followed from the proof, the dtfendant 
upon the evidence of to-day must have an hour 
ago been acouitted ; since not a syllable has 
been proved of any emissaries frbm France to 
debauch our monarchical principles ;— not 
even an insinuation in evidence, that, if there 
were any such , the defendant was one of them ; 
— not a syllable of proof, either directly or 
indirectly, that the condition of the country, 
when the words were uttered, differed from 
its ordinary condition in times of prosperity 
and peace. It is therefore a new and most 
compendious mode of justice, that tbe facts 
which wholly constitute, or at all events lift 
up the dignity and danger of the offence, 
should not be charged upon record, — because 
they could not be proved ; — but are to be taken 
for granted in the argument, so as to produce 
the same effect upon the trial, and in the 
punishment, as if they had been actually 
charged, and completely established. If the 
affairs of France, as they are supposed to 
affect this country, had been introduced with- 
out a warrant from tbe charge or the evidence, 

I should have been wholly silent concerning 
them : but as they have been already mixed 
with the subject in a manner so eloquent and 
affecting, as too probably to have made a 
strong impression, it becomes my duty to en- 
deavour at least to remove it. 

The late revolutions in France have been " 
represented to you as not only ruinous to their 
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authors, and to the inhabitants of that coun- 
try, but as likely to shake and disturb the 
principles of this and all other governments ; 
— you have been told, that though the English 
people are generally well affected to tlieir 
government — ninety-nine out of one hundred, 
upon Mr. Attorney General’s own statement, 
—yet that wicked and designing men have 
long been labouring to overturn it, — and that 
nothing short of the wise and spirited exer- 
tions of the present Government (of which 
this prosecution is, it seems, one of the in- 
stances), has hitherto averted, or can continue 
to avert the dangerous contagion, which mis- 
rule and anarchy are spreading over the 
•world that bodies pf Englishmen, forgetting 
their duty to their own country and its con- 
stitution, have congratulated the convention 
of France upon the formation of their mon- 
strous government and that the conduct of 
the defendant must be considered as a part 
of a deep-laid system of disaffection, which 
threatened the establishments of this king- 
dom. 

Gentlemen, this state of things having no I 
support whatever from any evidence before ] 
you, and resting only upon opinion ; I have 
an equal right to mine ; — having the same 
means of observation with other people of 
what passes in the world ; and as I have a 
v very clear one upon this subject, I will give it 
you in a few words. 

I am of opinion then, that there is not the 
smallest foundation for the alarm which has 
been so industriously propagated ; in which 
I am so far from being singular, that I verily j 
believe the authors of it are themselves pri- * 
vat c Ip of the same way of thinking;— but it j 
was convenient for certain persons , who had 
changed their principles, to find some plausi- 
ble pretext for changing them; — it was con- 
venient for those, who when out of power had 
endeavoured to lead the public mind to the 
, necessity of reforming the corruptions of our 
own government, to find any reasons for their 
continuance and confirmation, when they 
operated as engines to support themselves in 
the exercise of powers, which were only odious 
when in other hands. For this honourable 
purpose the sober, reflecting, and temperate 
character of the English nation, was to be 
represented as fermenting into sedition, and 
into an insane contempt lor the revered in- 
stitutions of their ancestors: — for this ho- 
nourable purpose the wisest men, — the most 
eminent for virtue, — the most splendid in 
talents, — the most independent for rank and 
property in the country, were, for no other 
crime than their perseverance in those senti- 
ments which certain persons had originated 
and abandoned , to be given up to the licen- 
tious pens and tongues of hired defamation, 
— to be stabbed in the dark by anonymous 
accusation, and to be held out to England 
and to the whole world, as conspiring under 
the auspices of cut-throats, to overturn every 
t h ing sacred in religion, and venerable in the 


andent government of our country. Certain 
it is, that the whole system of government, of 
^diich the business we are now engaged in is 
x)d mean specimen, came upon the public 
with the suddenness of a clap of thunder, 
witliout one act to give it foundation, from the 
very moment that notice was given of a motion 
in parliament , to reform the representation of 
the people. Long, long before that time ths 
Rights of Man and other books, though not 
complained of, had been written equally 
long before it, the addresses to the French 
government, which have created such a panic, 
had existed ; — but as there is a give ana take 
in this world, they passed unregarded. Leave 
but the practical corruptions, and they are 
contented to wink at the speculations of 
theorists, and the compliments of public- 
spirited civility ; but the moment the national 
attention was awakened to look to things x» 
practice , and to seek to reform corruptions at 
home , from that moment, as at the ringing of 
a bell, the whole hive began to swarm, and 
every man in his turn has been stung. 

This, gentlemen, is the real state of the 
case ; and I am so far from pushing the ob- 
servation beyond its bearing for the defence 
of a client, that 1 am ready to admit Mr. Frost 
in his conduct has not been wholly invulner- 
able, and that in some measure he has brought 
this prosecution upon himself. 

Gentlemen, Mr. Frost mu&t forgive me, if 
I take the liberty to sav, that, with the best 
intentions in the world, he formerly pushed 
his observations and conduct respecting go- 
vernment further than many would be ms- 
posed to follow him. I cannot disguise or 
conceal from you, that I find his name in this 
green book,* as associated with Mr. Pitt and 

(• Mr. Erskine read the following minutes 
from Mr. Pitt’s hand- writing).; 

Thatched House Tavern , May 18, 1784. 

At a numerous and respectable meeting of 
members of parliament, friendly to a consti- 
tutional reformation, and of members of se- 
veral committees of counties and cities. 

The Duke of Richmond Rev. Mr. Bromley 
Lord Surry Mr. B. Hollis 

Lord Mahon Mr. Disney pitch* 

T he Lord Mayor Mr. Edmund* 

Hon. Wm, Pitt General Hale 

Sir WatkLn Lewes Sir Cecil Wray 

Rev. Mr Wyvijl Mr. B. Hayes 

Mr. Falconer Sir J. Norcliffe 

Mr. Redman Dr. John Jebb 

Mr. Withers Major Cartwright 

Mr. Bodely Mr. Hill 

Mr. Vardy Mr. Bayne? 

Mr. Sheridan Mr. Shove 

Mr. Alderman Turner Mr. Churchill 
Mr. Trecothick Mr. Teoke 

Mr. Vincent Mr. Horne 

Sir C. Turner Mr. Frost 

Mr. Taylor Mr* TrevanUm 

Mr. Amherst Dr. BrocWes&y 
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the duke of Richmond, at the Thatched House 
tavern, ih St. Jamcs's-street ; that I find him 
also the corespondent of the former, and that 
J discover in their publications on the struc- 
ture and conduct of the House of Commons, 
expressions, which, however merited, and in 
my opinion commendable, would now be con- 

Mf. Dtmeombe Rev. Dr. Rycroft 

Mr. J . Martin Colonel Byron 

Mr. Aid. Townshend Major Parry 

Bit. Aid. Creichton Mr. Green 

Mr. Aid. Wilkes fire. &c. &c. 

Resolved unanimously, 
that the motion of the honourable William 
PHt on the 7 th instant, for the appointment 
of a committee of the House of Commons, to 
inquire into the state of the representation of 
the people of Great Britain in parliament, and 
to report the same to the House, and also 
what steps it might be proper in their opinion 
to take thereupon, having been defeated by a 
motion made for the order of the day, it is 
become indispensably necessary that applica- 
tion should be made to parliament, by peti- 
tions from the collective body of the people 
in their respective^listricts, requesting a sub- 
stantial reformation of the Commons House 
of parliament 

Resolved unanimously, 

That this meeting, considering that a ge- 
nera! application by the collective body to the 
Commons House of parliament cannot be 
made before the close of the present session, 
b of opinion, that the sense of the people 
should be taken at such times as may lie con- 
venient this summer, in order to lay their se- 
veral petitions before parliament early in the 
next session, when their proposition for a 
ptrtiimentary reformation, without which nei- 
ther tie liberty of the nation can be preserved , 
nor the permanence of a wise and virtuous ad- 
ministration can be secured , may receive that 
ample and mature discussion which so mo- 
mentous a question demands. 

Resolved unanimously, 

That the thanks of this meeting be given 
to the honourable William Pitt tor moving, 
John Sawbridge, esq. for seconding, and the 
141 other members who supported, the mo- 
tion for a committee to inquire into the state 
of parliamentary representation, and to sug- 
gest what in their opinion ought to be done 
thereupon ; as well as to the duke of Rich- 
mond, lord John Cavendish, Mr. Secretary 
Fox, and every other member of the present 
ministry, or of either House of Parliament, 
who has in any way promoted the necessary 
reform that was, tne object of the foregoing 
motion. , 

i 

Wm, Plomer, Chairman. 

And they resolved to have another meeting j 
at the same place on Saturday, June 1.— i 
Qrig. Ed. 
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siderted not merely as intemperate and un- 
guarded, but as highly criminal.* 

Gentlemen, the fashion of this world 
speedily passeth a way .—We find these glorious 
restorers of equal representation, determined at 
ministers , that, so far from every man being an 
elector, the metropolis of the kingdom should 
have no election at all ; but should submit to 
the power or to the softer allurements of the 
crown. Certain it is, that, for a short season, 
Mr. Frost being engaged professionally as 
agent for the government candidate , did not 
(indeed he could not) oppose this inconsis- 
tency between the doctrine and practice of 
his friends ; and in this interregnum of public 
spirit , he was, in the opinion of government, 
a perfect patriot, a faithful friend to the Bri- 
tish constitution. As a member of the law 
he was therefore trusted with government 
business in matters of revenue, and was, in 
short, what all the friends of government of 
course are, the best and most approved ; — to 
save words, he was like all the rest of them, 
—just what he should be. But the election 
being over, and, with it, professional agency, 
and Mr. Frost, as he lawfully might, conti- 
nuing to hold his former opinions which were 
still avowed and gloried in, though not acted 
on, by his ancient friends, he unfortunately 
did not change them the other day, when 
they were thrown off by others ; on the con- 
trary, lie rather seems to have taken fire with 
the prospect of reducing them to practice; 
and being, as I have shown you, bred in a 
school which look the lead in boldness of re- 


• (COPY.) 

Dear Sir ; 

I am extremely sorry that I was not at 
home, when you and the other gentlemen 
from the Westminster committee aid me the 
honour to call. 

May I bee the favour of you to express, that 
I am truly happy to find that the motion of 
Tuesday last has the approbation of such 
zealous friends to the public, and to assure 
the committee, that my exertions shall never 
be wanting in support of a measure, which I 
agree tilth them in thinking essentially neces- 
sary to the independence of parliament and the 
liberty of the people. 

I nave the honour to be, 

With great respect and esteem, Sir, 

Your most ooedient and most humble servant, 

Lincoln's Inn, W. Pitt. 

Friday, May 10th. 

John Frost , esq. Percystreet. 

Sir; Lincoln's Inn, 'May 12, 1782. 

I have received the favour of your note, 
and shall be proud to receive the honour in- 
tended me by the gentlemen of the Middle- 
sex Committee, at the time you mention* 

I am, with great regard, Sir, 

Your most humble servant, 

W. Pitt. 

John Fro*t y esq . Percy- street. Orig. Ed. 
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monstrance of all other reformers before or 
since, he fell^ in the heat and levity of wine, 
into expressions which have no correspon- 
dence with his sober judgment; — which 
would have been passed over or laughed at in 
you or me, but which coming from him were 
never to be forgiven by government. This is 
the genuine history of nis offence, — for this 
he is to be the subject of prosecution, — not 
the prosecution of my learned friend, — not 
the prosecution of the attorney-general, — not 
the prosecution of his majesty ; but the pro- 
secution of Mr. Yatman, who wishes to show 
you his great loyalty to the state and consti- 
tution, which were m danger of falling, had 
it not been for the drugs of this worthy apo- 
thecary. 

With regard to the new government of 
France, since the subject has been introduced, 
all I can say of it is this : — that the good or 
evil of it belongs to themselves;— that they 
had a right, like every other people upon 
earth, to change their government; — that the 
system destroyed was a system disgraceful to 
free and rational beings, and if they have 
neither substituted, nor shall hereafter sub- 
stitute, a better in its stead, they must eat the 
bitter fruits of their own errors and crimes. 
As to the horrors which now disfigure and 
desolate that fine country, all good men must 
undoubtedly agree in condemning and de- 
ploring them, but they may differ neverthe- 
less in deciphering their causes; — men to the 
full as wise as those who pretend to be wiser 
than Providence, and stronger than the order 
of tilings, may perhaps reflect that a great 
fabric of unwarrantable power and corruption 
could not fall to the ground without a mighty 
convulsion, — that the agitation must ever be 
in proportion to the surface agitated, — that 
the passions and errors inseparable from hu- 
manity must heighten and swell the confu- 
sion, and that perhaps the crimes and ambi- 
tion of other nations, under the mask of self- 
defence and humanity, may have contributed 
not a little to aggravate them, — may have 
tended to embitter the spirits and to multiply 
the evils which they condemn, — to increase 
the misrule and anarchy which they seek to 
disembroil, and in the end to endanger their 
own governments, which by carnage and 
bloodshed, instead of peace, improvement, 
and wise administration, they profess to pro- 
tect from the contagion of revolution. 

As to the part which bodies of men in 
England have taken, though it might in some 
instances be imprudent and irregular, yet I 
see nothing to condemn, or to support the de- 
clamation which we daily hear upon the sub- 
ject. The congratulations of Englishmen 
were directed to the fall of corrupt and despo- 
tic power in France, and were animated by a 
wish of a milder and freer government, — 
happier for that country, and safer for this ; 
they were besides addressed to France when 
she was at peace with England, and when 
no law was therefore broken by the expres- 


sion of opinion or satisfaction. They were 
not congratulations on the murders which 
have since been committed, nor on the deso- 
lations which have since overspread so large 
a portion cf the earth, neither were they 
traitorous to the government of this country. 
This we may safely take in trust, since not 
one of them , even in the rage of prosecution , 
has been brought before a criminal court. For 
myself, I never joined in any of these ad- 
dresses, but what I have delivered concerning 
them is all I have been able to discover ; and 
government itself, as far as evidence extends, 
has not been more successful. I would 
therefore recommend it to his majesty's ser- 
vants, to attend to the reflections of an do- 
ll uent writer, at present high in their confi- 
dence and esteem, who has admirably ex- 
posed the danger and injustice of general ac- 
cusations. “ This way of proscribing the 
citizens by denominations and general descrip- 
tions, dignified by the name of reason of state, 
and security for constitutions and common- 
wealths, is nothing better at bottom than the 
miserable invention of an ungenerous ambi- 
tion, which would fain hold tne sacred trust 
of power, without any of the virtues or any 
of the energies that give » title to it ; a re- 
ceipt of policy, made up of a detestable com- 
pound of* malice, cowardice, and sloth. They 
would govern men against their will ; but in 
that government, they would be discharged 
from the exercise of vigilance, providence, 
and fortitude ; and therefore that they may 
sleep on their watch, they consent to take 
some one division of the society into partner- 
ship of the tyranny over the rest. But let 
government, in what form it may be, compre- 
hend the whole in its justice, and restrain the 
suspicious by its vigilance ; let it keep watch 
and ward ; let it discover by its sagacity, and 
punish by its firmness, Jill delinquency against 
its power, whenever delinquency exists in the 
overt acts, and then it will be as safe as ever 
God and Nature intended it should be. 
Crimes are the acts of individuals, and not of 
denominations; and therefore arbitrarily to 
class men under general descriptions, in order 
to proscribe and punish them in the lump for 
a presumed delinquency, of which perhaps 
but a part, perhaps none at all, are guilty, is 
indeed a compendious method, ana saves a 
world of trouble about proof; but such a me- 
thod, instead of being law, is an act of unna- 
tural rebellion against the legal dominion of 
reason and justice ; and this vice, in any con- 
stitution that entertains it, at one time or 
other will certainly bring on its ruin*.” 

Gentlemen, let us now address ourselves to 
the cause disembarrassed by foreign consi- 
derations ; — let us examine what the charge 
upon the record is, and see how it is sup- 
ported by the proofs for, unless the whole 
indictment, or some one count of it, be in 

• See Burke’s Speech at Bristol. Works, vol 
3, p. 418, edit, of 1808. 
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form Mid substance supported by the evi- 
dence, the defendant must be acquitted, how- 
ever in other respects you may be dissatisfied 
with his imprudence and indiscretion. The 
indictment charges, “ That the defendant 
being a person of an impious , depraved , seditious 
disposition t and maliciously intending to disturb 
the peace of the kingdom ; to bring our most 
serene sovereign into hatred and contempt with 
aUtht subjects of the realm y and to excite them 
to discontent against the government; jif. the 

S*ID DEFENDANT, HIS AFORESAID WICKED 
CONTRIVANCES AND INTENTIONS TO COMPLETE, 
PERFECT, AND RENDER EFFECTUAL, ON TIIF. 

6th day of November,” spoke the words 
imputed to him by the crown. Thi$ is the in- 
dictment, and it is drawn with a precision 
which marks the true principle of English 
criminal law. It does not merely charge the 
speaking of the words, leaving the wicked in- 
tention to he supplied and collected by neces- 
sary and unavoidable inference, because such 
inference may or may not follow from the 
words themselves, according to circumstances, 
which the evidence alone can disclose ; it 
charges therefore the wicked intention as a 
fact , and as constituting the very essence of 
the crime, stating, as it must state, to apprize 
the defendant of the crime alleged against 
him, the overt act, by which suen malicious 
purpose was displayed, and by which he 
sought to render it effectual. No man can 
be criminal without a criminal intention, actus 
non facit reum nisi mens sit rea. This sacred 
maxim stands at the top of the criminal page 
throughout all the volumes of our law, and 
from ther highest to the lowest order of crimes 
it is still the intention which is arraigned 
and punished : God alone can look into the 
heart ; and man, could he look into it, has no 

e ction over it, until society is disturbed 
actions ; but the criminal mind being 
the source of all criminality, the law seeks 
only to punish actions which it can trace to 
evil disposition: — it pities our errors and 
mistakes, — makes allowances for our passions, 
ana scourges only our crimes. 

Gentlemen, my learned friend the attorney- 
general, in the conclusion of his address to 
you, did more than ratify these propositions ; 
for, with a liberality and candour very ho- 
nourable to himself, and highly advantageous 
to the public which he represents, he said to 
you, that if the expressions (jharged upon the 
defendant, should turn out in your opinion to 
be unadvised and unguarded, arising on the 
sudden, and unconnected with previous bad 
intention, he should not even insist upon the 
strictness of the law, whatever it might be, 
nor ask a verdict but such as between man 
and man, acting upon moral and candid feel- 
ings, ought to be asked and expected. These 
were the suggestions of his own just and 
manly disposition, and he confirmed them by 
the authority of Mr. Justice Foster, whose 
works are so deservedly celebrated ; but judg- 
ing of my unfortunate client, not from his 
VOL XXII. 


A. D. 1795. [498 

own charity, but from the false infortnation 
of others, he puts a construction upon an ex- 
pression of this great author, which destroys 
much of the intended effect of his doctrine ; 
— a doctrine which I will myself read again 
to you, and by the right interpretation of 
which I desire the defendant may stand or 
fall. In the passage read to you, Foster says, 
“ As to mere words, they diner widely from 
writings in point of real malignity and 
proper evidence; they are often the effect 
of mere heat of blood, which in some natures, 
otherwise well-disposed, carrieth the man be- 
yond the bounds of prudence : they are al- 
ways liable to great misconstruction, from the 
ignorance or inattention of the hearers, and 
too often from a motive truly criminal.’* 
Foster afterwards goes on to contrast such 
loose words “ not relative to any act or design 
for so he expresses himself, with “ words of 
advice and persuasion in contemplation of soma 
traitorous purpose actually on foot or intended * 
and in prosecution of it”— -Comparing thhf 
rule of judgment with the evidence given,-- * 
one would have expected a consent to the 
most favourable judgment,— one would have 
almost considered the quotation as a tacit 
consent to an acquittal: — but Mr. Attorney 
General, still looking through the fidsd 
medium of other men’s prejudices, lays hold 
of the words, “ otherwise weU-dispoeed/ 9 and! 
engrafts upon them this most extraordinaiy 
requisition. Show me, he says, that Mr: 
Frost is otherwise well-disposed. — Let hint 
bring himself within the meaning of Foster, 
and then I consent that he shall have thn 
fullest benefit of his indulgent principle of 
judgment. Good God, Gentlemen, are we ill 
an English court of justice ? — Are we sitting 
in judgment before the chief histice of Eng- 
land with the assistance of a jury of English- 
men ? and am I in such a presence to be called 
upon to prove the good disposition of my 
client, before I can be entitled to the protec- 
tion of those rules of evidence, which apply 
eaually to the just and to the unjust, and by 
which an evil disposition must be proved be- 
fore it shall even be suspected ? I came hero 
to resist and to deny the existence of legiti- 
mate and credible proof of disloyalty and dis- 
affection ; and am I to be called upon to prove 
that my client has not been, nor is disloyal and 
disaffected ? Are we to be deafened with, 
panegyrics upon the English constitution, and 
yet to be deprived of its first and distinguish- 
ing feature, that innocence is to be presumed 
until guilt be established ? Of what avail is 
that sacred maxim, if, upon the bare assertion 
and imputation of guilt, a man may be de- 
prived of a rule of evidence, the suggestion 
of wisdom and humanity, as if the rule ap- 
plied only to those who need no protection, 
and who were never accused ? If Mr. Frost, 
by any previous overt acts 9 by which alone any 
disposition, good or evil, can be proved, haa 
shown a disposition leading to the offence in 
question, it was evidence for the crown. M t, 
3K 
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Wood, whose learning is unquestionable, un- 
doubtedly thought so, when, with the view of 
crimination, he asked, where Mr. Frost had 
been before the time in question, for he is 
much too correct to have put an irregular and 
illegal question in a criminal case ; I must 
therefore suppose his right to ask it, appeared 
to him quite clear and established, and I have 
no doubt that it was so. Why then did he 
not go on and follow it up, by asking what he 
had done in France ? — what declarations he 
had made t here,— or what part he proposed to 
act here, upon hb return ? — The charge upon 
the record is, that the words were uttered with 
malice and premeditation; and Mr. Attorney 
General properly disclaims a conviction upon 
any other footing. Surely then it was open 
to the crown, upon every principle of common 
9ense, to have proved the previous malice by 
all previous discourses ana previous conduct, 
connected with the accusation ; and yet, after 
having wholly and absolutely failed in this 
most important part of the proof, we are 
gravely told, that the crown having failed in 
the affirmative , we must set about establishing | 
the negative, for that otherwise we are not 
within the pale or protection of the very first 
and paramount principles of the law and go- 
vernment of the country. 

Having disposed of this stumbling-block 
In the way of sound and indulgent judgment, 
we may now venture to examine this mighty 
offence as it is proved by the witnesses for the 
crown, supposing the facts neither to have been 
mistated from misapprehension , nor wilfully 
exaggerated. 

Mr. Frost, the defendant, a gentleman, who 
upon the evidence stands wholly uniin peached 
of any design against the public peace, or 
any indisposition to the constitution of the 
kingdom apears to have dined at the tavern 
over the Percy coffee-house, — not even with a 

E any met upon any political occasion, 
or evil, but as has been admitted in 
j>ening, with a society for the Encourage- 
ment of Agriculture — consisting of most re- 
putable and inoffensive persons, neither talk- 
ing nor thinking about government, or its 
concerns :* — so much for the preface to this 
dangerous conspiracy. The company did not 
retire till the bottle had made many merry 
circles ; and it appears upon the evidence for 
the crown^that Mr. Frost, to say the least , had 
drunk very freely : but was it then, that, with 
the evil intention imputed to him, he Went 
into this coffee house to circulate his opinions, 
and to give effect to designs he had premedi- 
tated ? — He could not possibly go home without 
passing through it ; for it is proved that there 
was no other passage into the street from the 
room where he had dined : but having got there 
by accident, did he even, then stop by design 
and collect an audience to scatter sedition ? — 
So far from it, that Mr. Yatman, the very 
witness against him, admits, that he inter- 
rupted him as he passed in silence towards 
the street, and fastened the subject of France 


upon him ; and every word whloh passed (for 
the whole is charged upon the very record as a 
dialogue with this witness ), in answer to his 
entrapping Questions , introduced with the 
familiarity of a very old acquaintance, and in 
a sort of banter too, that gave a turn to the 
conversation, which renders it ridiculous as 
well as wicked, to convert it into a serious 
plan of mischief;—" Well,” says Mr. Yat- 
man, u well Mr. Equality, so you have been 
in France — when did you arrive ? — I suppose 
you are for equality, and no kings?— “0 
yes,” says Mr. Frost, <• certainly I am for 
equality ; I am for no kings.” Now, beyond 
all question, when this answer was made, 
whether in jest or in earnest, whether when 
drunk or sober, it neither had nor could have 
the remotest relation to England oa its 
government :— France had just abolished its 
new constitution of monarchy, and set up a 
republic; — she was at that moment divided 
and in civil confusion on the subject; the 
question therefore, and the answer as they 
applied to France, were sensible and rele- 
vant; but to England or to English affairs 
they had not (except in the ensnaring sequel) 
the remotest application. Had Yatman 
therefore ended here, the conversation would 
have ended, and Mr. Frost would have been 
the next moment in the street; but still the 
question is forced upon him, and he is asked, 
— “ What ! no kings in England F' although 
his first answer nad no connexion with 
England ; the question, therefore,, was self- 
evidently a snare; to which he answered, 
u No kings in England,” — which seemed to 
be all that was wanted, for in a moment 
every thing was confusion and uproar ; Mr. 
Frost, who had neither delivered nor inept 
to deliver any serious opinion concerning 
government, and finding himself injuriously 
set upon, wished, as was most natural, to 
explain himself, by stating to those around 
him what I have been just stating to you;— 
but all in vain : they were in pursuit of the 
immortal fame of the very business we are 
engaged in at this moment, and were re- 
solved to hold their advantage — his voice was 
immediately drowned by the clamours of 
insult and brutality, — he was baited on all 
sides like a bull, and left the coffee-house 
without the possibility of being heard either 
in explanation or defence. An indictment 
was immediately preferred against him, and 
from that moment the public ear has been 
grossly and wickedly abused upon the sub- 
ject ; — his character shamefully calumniated, 
— and hit cause prejudged before the day of 
trial. 

Gentlemen, it is impossible for me taforffl 
any other judgment of the impression which 
such a proceeding altogether is likely to make 
upon your minds, but from that which it 
makes upon my own. In the first place, is 
society to be protected by the breach of those 
confidences, and in the destruction of that 
security and tranquillity, which constitutes its 
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very essence every where, but which, till of 
late, most emphatically characterized the life 
of an Englishman ? — Is government to derive 
dignity and safety by means which render it 
impossible for any man who has the least 
spark of honour to step forward to serve it ? 
-Is the time come when obedience to the 
kwand correctness of conduct are not a suffi- 
cient protection to the subject, but that he 
must measure his steps, select his expressions, 
and adjust his very looks in the most common 
and private intercourses of life? — Must an 
English gentleman in future fill his wine by 
a measure, lest, in the openness of his soul, 
and whilst believing his neighbours are join- 
ing with him in that happy relaxation and 
freedom of thought, which is the prime bles- 
sing of life, he should find his character 
blasted, and his person in a prison? — Does 
any roan put such constraint upon himself in 
the roost private moment of his life, that he 
would be contented to have hi9 loosest and 
lightest words recorded, and set in array 
against him in a court of justice? Thank 
God, the world lives very differently, or it 
would not be worth living in. There are 
moments when jarring opinions may be given 
without inconsistency, — when Truth herself 
may be sported with without the breach of 
veracity — and where well-imagined nonsense 
is not only superior to, but is the very index 
to wit and wisdom. I might safely assert, 
taking too for the standard of my assertion 
the most honourably correct and enlightened 
societies in the kingdom, that if malignant 
spies were properly posted, scarcely a dinner 
would end without a duel and an indictment. 

When I came down this morning, and 
found, contrary to my expectation, that we 
were to be stuffed into this miserable hole in 
the wall,* to consume our constitutions : — 
suppose I had muttered along through the 
gloomy passages — What, is this cursed trial 
of Hastings going on again ? — Are we to have 
no respite? — Are we to die of the asthma in 
this damned corner ? — I wish to God that 
the roof would come down and abate the 
impeachment, Lords, Commons, and all 
together. Such a wish proceeding from the 
mndy would be desperate wickedness, and 
the serious expression of it a high and crimi- 
nal contempt of parliament. — Perhaps the 
bare utterance of such words, even without 
meaning, would be irreverend and foolish; — 
but still^ if such expressions had been gravely 
imputed to me as the result of a malignant 
mind, seeking the destruction of the Lords 
and Commons of England, how would they 
have been treated in the House of Commons, 
on a motion for my expulsion ? — How ! — 
The witness would have been laughed out of 
the House before he had half finished his evi- 
dence, and would have been voted to be too 


* The King’s-bench sat in the small court 
of Common Pleas — the Impeachment having 
'kit up its own court Edit, 
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great a blockhead to deserve a worse charac- 
ter. Many things are indeed wrong and 
reprehensible, that neither do nor can become 
the objects of criminal justice, because the 
happiness and security of social life, which 
are the very end and object of alllaw and jus- 
tice, forbid the communication of them; — 
because the spirit of a gentleman, which is the 
most refined morality, either shuts men’s ears 
against what should not be heard, or closes 
their lips with the sacred seal of honour. 

This tacit but well-understood and delight- 
ful compact of social life is perfectly con- 
sistent with its safety. — The security of free 

f overnments and the unsuspecting confi- 
ence of every man who lives under them, 
are not only compatible but inseparable. It 
is easy to distinguish where the public duty 
calls tor the violation of the private ; — cri- 
minal intention, but not indecent levities, 
— not even grave opinions unconnected with 
conduct, are to be exposed to the magistrate ; 
and when men, which happens but seldom, 
without the honour or the sense to make the 
due distinctions, force complaints upon go- 
vernments, which they can neither approve 
of nor refuse to act upon, it becomes the 
office of juries.— as it is yours to-day, — to 
draw the true line in their judgments, mea- 
suring men’s conduct by the safe standards 
of human life and experience. 

Gentlemen, the misery and disgrace of 
society, under the lash ot informers, running 
before the law, and hunting men through the 
privacies of domestic life, is described by a 
celebrated speaker* with such force and 
beauty of eloquence, that I will close my 
observations on this part of the sub- 
ject, by repeating what cannot, I am per- 
suaded, be uttered amongst Englishmen 
without sinking deep into their hearts : “ A 
mercenary informer knows no distinction. 
Under such a system, the obnoxious people 
are slaves, not only to the government, but 
they live at the mercy of every individual ; 
they are at once the slaves of the whole com- 
munity and of every part of it; and the 
worst and most unmerciful men are those on 
whose goodness they most depend. 

u In this situation men not only shrink 
from the frowns of a stern magistrate, but 
are obliged to fly from their very species. 
The seeds of destruction are sown in civil 
intercourse, and in social habitudes. The 
blood of wholesome kindred is infected. 
Their tables and beds are surrounded with 
snares. All the means given by Providence 
to make life safe and comfortable are per- 
verted into instruments of terror and torment. 
This species of universal subserviency, that 
makes the very servant who waits behind 
your chair, the arbiter of your life and for- 
tune, has such a tendency to degrade and 


♦ Edmund Burke. See also in this CoL 
lection Mr. Curran’s ^eloquent defence of 
Finnerty, a. d. 1797. 
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Abase mankind, and 'to deprive them of that 
assured and liberal state of mind which alone 
can make us what we ought to be, that I vow 
to God, I would sooner bring myself to put a 
man to immediate death for opinions I dis- 
liked, and so to get rid of the man and his 
opinions at once, than to fret him with a 
feverish being tainted with the gaol distemper 
of a contagious servitude, to keep him above 
ground, an animated mass of putrefaction, 
corrupted himself, and corrupting all about 
him. 

If these sentiments apply so justly to the 
reprobation of persecution for opinions — 
even for opinions which the laws, however 
absurdly, inhibit, — for opinions though cer- 
tainly and maturely entertained. — though 
publickly professed, and though followed up 
by corresponding conduct ; — how irresistibly 
do they devote to contempt and execration 
all evesdropping attacks upon loose conver- 
sations, casual or convivial, more especially 
when proceeding from persons conforming to 
all the religious and civil institutions of the 
state, unsupported by general and avowed 
profession, and not merely unconnected with 
conduct, but scarcely attended with recollec- 
tion or consciousness! Such a vexatious 
system of inquisition, the disturber of house- 
hold peace, began and ended with the Star- 
chamber; — the venerable law of England 
never knew it her noble, dignified, and hu- 
mane Dolicy soars above the little irregulari- 
ties ot our lives, and disdains to enter our 
closets without a warrant founded upon com- 
plaint. Constructed by man to regulate hu- 
man infirmities, and not by God to guard the 
purity of angels, it leaves to us our thoughts, 
our opinions, and our conversations, and pu- 
nishes only overt acts of contempt and ais- 
obedience to her authority. 

Gentlemen, this is not the specious phrase 
of dn advocate for his client ; — it is not even 
my exposition of the spirit of our constitu- 
tion ; — but it is the phrase and letter of the 
law itself. In the most critical conjunctures 
of our history, when government was legis- 
lating for its own existence and continuance, 
it never overstepped this wise moderation. — 
To give stability to establishments, it occa- 
sionally bridled opinions concerning them, 
but its punishments, though sanguinary, laid 
no snares for thoughtless life , and took no 
man by surprise. 

Of this the act of Queen Anne, which 
made it high treason to deny the right of 
parliament to alter the succession, is a strik- 
ing example. The hereditary descent of the 
crown had been recently broken at the re- 
volution by a minority of the nation, with 
the aid of a foreign force, and a new inheri- 
tance had been created by the authority of 
the new establishment, which had but just 
established itself. Queen Anne’s title and 
the peaceable settlement of the kingdom 
Under it, depended wholly upon the consti- 
tutional power of parliament to make this 


change; — the superstitions of the world, 
and reverence for antiquity, which deserves a 
better name, were against this power and the 
use which had been made oi it; — the de- 
throned king of England was living in hos- 
tile state at our very doors, supported by i 
powerful monarch at the head ot a rival na- 
tion, — and our own kingdom itself full of 
factious plots and conspiracies, which soon 
after showed themselves in open rebellion. 

If ever, therefore, there was a season when 
a narrow jealousy could have been excusable 
in a government : — if ever there was a time 
when the sacrifice of some private liberty to 
common security would have been prudent 
in a people, it was at such a conjuncture ; 
yet mark the reserve of the crown and the 
prudence of our ancestors in the wording of 
the statute. Although the denial of the 
right of parliament to alter the succession 
was tantamount to the denial of all legiti- 
mate authority in the kingdom, and might 
be considered as a sort of abjuration of the 
laws, yet the statute looked at the nature of 
man, and to the private security of individuals 
in society, while it sought to support the 
public society itself; — it did not therefore 
dodge men into taverns and coffee- houses, nor 
lurk for them at corners, nor watch for them in 
their domestic enjoyments. The act provides, 
u That every person who should maliciously, 
advisedly, ana directly, by writing or print- 
ing, affirm, that the queen was not the 
rightful queen of these realms, or that the 
pretender had any right or title to the crown, 
or that any other person had any rij^it or 
title, otherwise than according to the acts 
passed since the revolution for settling the 
succession, or that the legislature hath not 
sufficient authority to make laws for limiting 
the succession, should be guilty of high trea- 
son, and suffer as a traitor ;” and then enacts 
“ That if any person shall maliciously , and 
directly , by preaching , teaching, or advised 
speaking, declare and maintain the same, he 
shall incur the penalties of a prrmunire 

11 1 will make a short observation or two,’’ 
says Foster, “ on the act. First, the posi- 
tions condemned by them had as direct a 
tendency to involve these nations in the 
miseries of an intestine war, to incite 
her majesty’s subjects to withdraw tbeir al- 
legiance from her, and to deprive her of her 
crown and royal dignity, as any general doc- 
trine, any declaration not relative to actions or 
designs, could possibly have ; and yet in the 
case of bare words, positions of this dange- 
rous tendency, though maintained mnltci- 
ously, advisedly, and directly, and even in the 
solemnities of preaching and teachings are 
not considered as overt acts of treason. 

. “ Secondly. In no cause can a man be 
argued into the penalties of the act by infe- 
rences and conclusions drawn from what he 
hath affirmed ; the criminal position roust be < 
directly maintained, to bring him within the 
coQipass of the act 


Digitized by t^ooQie 



305] Jot Seditious Words. A. D. 17 98. [506 

“Thirdly. Nor will every rash, hasty, or the necessary evidence of the intention 
unguarded expression, owing perhaps to na- charged upon the present indictment, which 
tural warmth, or thrown out in the heat of intention constitutes the misdemeanor, 
disputation, render any person criminal If any thine were wanting to confirm these 
within the act ; the criminal doctrine must principles of the law and the commentaries of 
he maintained maliciously and a dvisedly” its ablest judges, as applicable to words. 

He afterwards adds, “ Seditious writings they are in another way emphatically fur- 
are permanent things, and if published, they nisned by the instance before us : — for in the 
scatter the poison tar and wide. They are zeal of these coffee-house politicians to pre- 
acts of deliberation, capable of satisfactory serve the defendant’s expressions, they were 
proof, and not ordinarily liable to miscon- instantly to be put down in writing, and signed 
struction ; at least they are submitted to the by the persons present yet the paper read 
judgment of the Court, naked and undis- by colonel Bullock, and written, as he tells 
guised, as they came out of the author’s you, at the very moment with that intention. 
Sands. Words are transient and fleeting as contains hardly a single word, from the be- 
the wind ; the poison they scatter is, at the ginning to the end of it, either in meaning 
worst, confined to the narrow circle of a few or expression, the same as has been related by 
hearers; they are frequently the effect of a the witnesses; — it sinks in the first place the 
sudden transport, easily misunderstood, and Questions put to the defendant, and the whole 
often mis-reported.” : dialogue, which is the best clue to the business. 

Gentlemen, these distinctions, like all the and records “ that Mr. Frost came into the cofi 
dictates of sound policy, are as obvious to fee-house, and declared,” — an expression which 
reason, as they are salutary in practice, he never used, and which wears the colour of 
What a man writes that is criminal and per- deliberation, — u that he wished to see equality 
nicious, and disseminates when written, is prevail in this country:” — Another expression, 
conclusive of his purpose he manifestly which it is now agreed on all hands he never 
must have deliberated on what he wrote, and uttered, and which conveys a very different 
the distribution is also an act of deliberation; — idea from saying in answer to an impertinent 
intention in such cases is not therefore matter or a taunting question, “ O yes, I am for 
of legal proof, but of reasonable inference , un- | equality.” — I impute nothing at all to colonel 
less the accused, by proof on hi9 side, can j Bullock, who dia not appear to me to give his 
rebut what reason must otherwise infer : evidence unfairly ; — he read his paper as he 
since he who writes to others, undoubtedly wrote; but this is the very strength of my 
seeks to bring over other minds to assimi- 1 observation : for suppose the case had not 
late with his own. So he who advisedly come for months to trial, the other witnesses 
speaks to others upon momentous subjects, (and honestly too) might have let their mc- 
may be presumed to have the 9ame inten- mories lean on the written evidence, and thus 
tion; but yet so frail is memory, — so imper- you would have been trying, and perhaps con- 
fect are our natures, — so dangerous would it deinning, the defendant lor speaking words, 
be to place words, which, to use the language stript too of their explanatory concomitants, 
of Foster, are transient and fleeting, upon which it stands confessed at this moment were 
a footing with deliberate conduct , tnat the never spoken at all . 

criminating letter of the law itself interposes Gentlemen, the disposition which has of 
the check and excludes the danger of a rash late prevailed to depart from the wise modera- 
judgment, by curiously selecting from the tion of our laws and constitution, under the 
whole circle of language an expression which pretext, or from the zeal of preserving them, 
cannot be mistaken ; for nothing said upon , and which has been the parent of so many 
the sudden, without the evidence of a con- prosecutions, is an awful monument of human 
text and sequel in thought or conduct, can weakness. — These Associators to prosecute, 
in common sense deserve the title of ad- who keep watch of late upon our words and 
vised speaking Try the matter before you : upon our looks, are associated, it seems, to 
upon the principle of the statute of Queen preserve our excellent constitution from the 
Anne, ana examine it with the caution of ; contagion of France, where an arbitrary and 
Foster. ! tyrannous democracy, under the colour of 

Suppose then, that instead of the words popular freedom, destroys all the securities ' 
imputed by this record, the defendant com- and blessings of life;— but how does it destroy 
ing half drunk through this coffee-house, them? I low, but by the very means that these 
had, in his conversation with Yatman, de- new partners of executive power would them- 
nied the right of parliament to alter the sue- selves employ, if we would let them — by in- 
cession ; could he have been adjudged to fiicting, from a mistaken and barbarous state 
suffer death for high treason under the sta- j necessity, the severest punishments for of* 
tute of Queen Anne ? — Reason and huma- fences never defined by the law ; — by inflict- 
nity .equally revolt at the position, and yet mg them upon suspicion instead of evidence, 
the decision asked from you is precisely that and in the blind, furious, and indiscriminate 
decision ; for if you could not have found zeal of persecution, instead of by the adminis- 
advised speaking to bring it within that sta- tration of a sober and impartial jurisprudence, 
kite of treason; so neither can you find it as —Subtracting the horrors of invading armies 
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which France cannot help, what other mis- 
chief has she inflicted upon herself? From 
what has she suffered but from this undisci- 
plined and cruel spirit of accusation and rash 
judgment ? — A spirit that will look at nothing 
dispassionately, and which, though proceeding 
from a zeal and enthusiasm for the most part 
hone6t and sincere, is nevertheless as perni- 
cious as the wicked fury of daemons, wnen it 
is loosened from the sober dominion of slow 
and deliberate justice. What is it that has 
lately united all hearts and voices in lamenta- 
tion? — What but those judicial executions, 
which we have a right to style murders, when 
we see the axe falling, and the prison closing 
upon the genuine expressions of the inoffen- 
sive heart;— sometimes for private letters to 
friends, unconnected with conduct or inten- 
tion; — sometimes for momentary exclama- 
tions in favour of royalty, or some other de- 
nomination of government different from that 
which is established. 

These are the miseries of France,— the un- 
happy attendants upon revolution ; and united 
as we all are in deploring them, upon what 
principle of common sense shall we vex and 
terrify the subjects of our own country in the 
▼ery bosom of peace, and disgust them with 
the government, which, we wish them to 
cherish, by unusual, irritating, and degrading 
prosecutions ? 

Indeed, I am very sorry to say that we hear 
of late too much of the excellence of the 
British government, and feel but too little of 
its benefits. — They, too, who pronounce its 
panegyrics, are those who alone prevent the 
entire public from acceding to them; — the 
eulogium comes from a suspected quarter, 
when it is pronounced by persons enjoying 
every honour from the crown, and treating 
the people upon all occasions with suspicion 
and contempt. — The three estates of the king- 
dom are co-ordinate, all alike representing 
the dignity, and jointly executing the autho- 
rity of the nation ; yet all our loyalty seems 
to be wasted upon one of them. — How hap- 
pens it else, that we are so exquisitely sensi- 
ble, so tremblingly alive to every attack upon 
the crown, or the nobles that surround it, 
yet so completely careless of what regards 

THE ONCE RESPECTED AND AWFUL COMMONS OF 

Great Britain ? 

If Mr. Frost had gone into every coffee- 
house, from Charing-cross to the Exchange, 
-—lamenting the dangers of popular govern- 
ment, — reprobating tne peevishness of oppo- 
sition in parliament, and wishing in the most 
advised terms, that we could look up to the 
throne and its excellent ministers alone, for 

a uiet and comfortable government, do you 
link that we should nave had an indict- 
ment? — I ask pardon for the supposition; I 
can discover that you are laughing at me for 
its absurdity.— Indeed, I might ask you whe- 
ther it is not the notorious language of the 
highest men, in and out of parliament, to 
justify the alienation of the popular part of the 


government from the spirit and principle of 
its trust and office, ana to prognosticate the 
very ruin and downfall of England, from a 
free and uncorrupted representation of the 
great body of the people? I solemnly declare 
to you, that I think tne whole of this system 
leads inevitably to the dangers we seek to 
avert;— it divides the higher and the lower 
classes of the nation into adverse parties, in- 
stead of uniting and compounding them into 
one harmonious whole; — it embitters the 
people against authority, which, when they 
are made to feel and know is but their own 
security, they must, from tlie very nature of 
man, unite to support and cherish. I do not 
believe that there is any set of men to be 
named in England, — I might say, that I do 
not know an individual, who seriously wishes 
to touch the crown, or any branch of our ex- 
cellent constitution; and when we hear 
peevish and disrespectful expressions concern- 
ing any of its functions, depend upon it, it 
proceeds from some obvious variance between 
its theory and its practice. These variances 
are the fatal springs of disorder and disgust; 
— they lost America, and in that unfortunate 
separation laid the foundation of all that we 
have to fear ; yet, instead of treading back 
our steps, we seek recovery in the system 
which brought us into peril. Let govern- 
ment in England always take care to make 
its administration correspond with the true 
spirit of our genuine constitution,— and no- 
thing will ever endanger it. Let it seek to 
maintain its corruptions by severity and coer- 
cion, — and neither laws nor arms will support 
it ; — These are my sentiments, and I advise 
you, however unpopular they may be at this 
moment, to consider them, before you repel 
them. 

If the defendant, amongst others, has 
judged too lightly of the advantages of our 
government, reform his errors by a beneficial 
experience of them ; above all, let him feel 
its excellence to-day in its beneficence ; — let 
him compare in his trial the condition of an 
English subject with that of a citizen of 
France, which he is supposed in theory to 
prefer. These are the true criterions by 
which, in the long run, individuals andna^ 
tions become affectionate to governments, or 
revolt against them ; — for men are neither to 
be talked nor written into the belief of happi- 
ness and security, when they do not practically 
feel them, nor talked or written out of them, 
when they are in the full eiyoyment of their 
blessings : but if you condemn the defendant 
upon this sort of evidence, depend tmon it, he 
must have his adherents, and, as far as that 
goes, I must be one of them. 

Gentlemen, I will detain you no longer, 
being satisfied to leave you, as conscientious 
men, to judge the defendant as you yourselves 
would be judged ; and if there be any amongst 
you, who can say to the rest, that he has no 
weak or inconsiderate moments, — that all his 
words and actions, even in the most thought- 
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less passages of his life, are fit for the inspec- 
tion of God and man, he will be the fittest 
person to take the lead in a judgment of 
guilty, and the properest foreman to deliver 
it with good faith and firmness to the Court. 

I lraow the privilege that belongs to the 
attorney-general to reply to all that has been 
said ; but perhaps, as 1 have called no wit- 
nesses, he may think it a privilege to be 
waived.* It is, however, pleasant to recol- 
lect, that if it should be exercised, even with 
his superior talents, his honour and candour 
will guard it from abuse. 

Reply*. 

Mr. Attorney General . Gentlemen of the 
Jury; The experience of some years has 
taught me, that in the useful administration 
of justice, as it is administered by the juries 
in this country, little more is necessary than 
to lay before them correctly the facts upon 
which they are to form their judgment, with 
such observations as naturally arise out of 
those facts. 

Gentlemen, feeling that very strongly at 
present, I am certainly bound in some mea- 
sure to account to you, why I feel it my duty 
in this stage of this proceeding to avail myself 
of that liberty which my learned friend has 
stated to belong to me in addressing you 
again. 

Gentlemen, my learned friend has thought 
proper to state this prosecution as the prose- 
cution of informers, — of men whom he can- 
not call mercenary informers, but certainly 
whom he has been anxious to represent as 
officious informers, as a prosecution which it 
was my duty, independently of any consi- 
derations that I mignt feel myself upon the 
subject, to bring before you,— that it was 
what I could not approve of, but what I was 
bound to persevere in till I received your 
verdict. 

Gentlemen, with respect to bringing the 
cause before the Court, my learned friend has 
not confined his observations to that point. 
He has stated also,— and every thing that 
falls from him, and more especially in a case 
that concerns the crown and an individual, 
deserves and must have an answer from me, — 
he has given you a comment upon words, upon 
which I likewise offered you some humble ob- 
servations ; — I mean the words, “ otherwise 
well-disposed.” I remarked, that where words 
in their natural meaning did import a seditious 
mind, it would be competent to a defendant 
to show upon a general principle, that, what- 
ever might be the words uttered, the circum- 
stances attending the expression of them 
might be stated to the jury, in order to give 

• With respect to the right of Reply in cases 
where no evidence has been produced in de- 
fence, see lord Mansfield’s summing up in the 
case of Home, Vol. XX, p. 763, and notes, the 
owes there cited ; and the case of John Miller 
for a libel, Vol. XX, p. 883 , 


a different sense to them from their primary 
import. 

Gentlemen, I hold it to be my duty, stand- 
ing here responsible to the public for the acts 
that I do— deeply impressed with a conscious- 
ness that I am so responsible, to state to youj 
that I must be extremely guilty of a breach 
of my duty, if I should now call upon you for 
a verdict, or if I should now take your opi- 
nion ; because there is not a single tittle of 
evidence before you which was not before me 
when the indictment was laid. I protest 
against that doctrine, that the attorney-ge- 
neral of England is bound to prosecute be- 
cause some other set of men choose to recom- 
mend it to him to prosecute, he disapproving 
of that prosecution. I know he has it in his 
power to choose whether he will or not, aud 
he will act according to his sense of duty. 
Do not understand me to be using a language 
so impertinent, as to say, that the opinions of 
sober-minded persons in any station in life, 
as to the necessity that calls for a prosecu- 
tion, ought not deeply to affect his judgment. 
But I say, it is his duty to regulate his judg- 
ment by a conscientious pursuance of that 
which is recommended to him to do. And if 
any thing is recommended to him, which is 
thought oy other persons to be for the good 
of the country, but which he thinks is not for 
the good of the country, no man ought to be 
in the office who would hesitate to say. My 
conscience must direct me, your judgment 
shall not direct me. And I know I can do 
this — I can retire into a situation in which 
I shall enjoy, what, under the blessings 
of that constitution thus reviled, is perhaps 
the best proof of its being a valuable consti- 
tution, — I mean the fair fruits of a humble 
industry, anxiously and conscientiously exer- 
cised in the fair and honourable pursuits of 
life. I state, therefore, to my learned friend, 
that I cannot accept that compliment which 
he paid me, when he supposed it was not ray 
act to bring this prosecution before you, be- 
cause it was not what I myself could approve. 
Certainly, this prosecution was not instituted 
by me — but it was instituted by a person, 
whose conduct in the humane exercise of his 
duty is well known ; and I speak in the pre- 
sence of many who have been long and often 
witnesses to it : and when it devolved upon 
me to examine the merits of this prosecution, 
it was my bounden duty to examine, and it 
was my bounden duty to see if this was a 
breach of the sweet confidences of private 
life. If tliis is a story brought from behind 
this gentleman’s chair by his servants, I can 
hardiy figure to myself the case in which the 
public necessity and expediency of a prose- 
cution should be so strong as to break in upon 
the relations of private life. But, good God ! 
is this prosecution to be so represented? — when 
a man goes into a coffee-house, who is from 
his profession certainly not ignorant of the 
respect which the laws of his country require 
from him f as much as from any other man 
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and when he, in that publie coffee-house (pro- 
vided it was an advised speaking), uses a lan- 
guage, which I admit it is clear upon the evi- 
dence given you to-day, provoked the indig- 
nation (if you please so to call it) of all who 
heard it — when persons, one, two, three, or 
more, come to ask him what he meant by it, 
when he gives them the explanation, and 
when he makes the offensive words still more 
offensive by the explanation that he repeatedly 
gives — will any man tell me, that if he goes 
into a public coffee-house, whether he comes 
into it from up stairs, or whether he goes into 
it from the street, that he is entitled to the 
protection that belongs to the confidences of 
private life, or that it is a breach of the duties 
that result out of the confidences of private 
life to punish him ? 

Gentlemen, I call upon you seriously to 
consider the case, to act with candour, to act 
with indulgence to him, if you please, but at 
the same time to act with firmness as between 
him and the country. My learned friend has 
tried me in some measure to-day ; now I avpw 
it again — when respectable persons will state 
to me that such circumstances did pass, I will 
not take upon myself to say, that it is con- 
sistent witn my duty to the king, or that it is 
consistent with my duty to the country, for 
whose benefit it is that he is king, that I 
should hear that such things have passed un- 
noticed. And when it is stated by such men 
as these are, — unimpeached, — feeling some- 
thing, though their political theories are not 
the same as those of this defendant, surely 
they may be allowed to feel and to express at 
least with zeal their indignation, if not to assert 
with industry their right to what they en- 
joyed through the blessing of Providence, and 
the constitution under which they lived. It 
was a case which excited the honest zeal and 
the fair and reasonable indignation of a great j 
number of gentlemen ; — all respectable men, 
and competent to sit in that jury-box, as be- 
tween this or any other individual and the 
justice of the country. But, gentlemen, ac- 
cording to my learned friend, I was to do one 
of these things: I was to say to Mr. Frost, 
which I certainly should have been glad to 
have said to him, or any man who stands in 
the situation of a defendant, if I could do it 
with propriety. What is this story, Mr. Frost ? 
Can I ask a defendant, whom I am to pro- 
secute upon the prima facie evidence laid be- 
fore me, what he is to say for himself in'that 
stage of the business ? It was open to Mr. 
FVost in every stage of the business to have 
explained his conduct. He does not come 
upon this record to say, as many pereons have 
said, I admit I spoke the words, I will not 
give you the trouble to prove the words : I 
spoke them in a degree of heat. I am 
(what he has never yet said, for be only 
seemed to retract), I am sorry for the words I 
have used. 

Gentlemen, my learned friend says, I should 
have said nothing to you upon the subject of 


France, and he particularly alludes to a Ques- 
tion put by ray learned friend, who will do 
me tne justice to say, that I bad no commu- 
nication with him upon any such question. 
But I will explain myself upon that, as I think 
I ought to do upon every thing which occurs 
in a cause. 

Gentlemen, if words of this sort spoken in 
France are a crime, I know from his lordship's 
authority, as well as the authority of every 
principle of settled law, that I cannot give 
them in evidence ; and if acts done in France 
amount to a crime against the law of this 
country, I know also, I ought not to give in 
evidence upon an indictment, such as this is, 
any evidence with respect to the acts so done. 
They ought to be the subject of a separate 
rosecution: and if my opinion had risen 
igher upon that subject than it does, I would 
not in the prosecution of this case have even 
risked such a question as that, whether cer- 
tain acts can be done and declarations made 
in another country by a subject of this coun- 
try, without his being amenable to the law of 
this country? It is a question that ought to 
be tried, if it is to be tried at all, in a more 
solemn form, than taken as a mere collateral 
point in evidence. But was not I entitled to 
speak about France? Did not this gentleman 
state, that things were going on well in 
France ; — that he had come from France, — 
that it was his intention to go again to France, 
and that, according to that intention, he did 

f o to France? Is not this evidence, that he 
new what he was saying; — that he was 
speaking that which his future acts confirm- 
ed ? Then how does it appear, that he was 
drunk, or at least so muen so, that he could 
not speak about any thing ; — that he could 
not correctly speak his opinion ? It is clear, 
that he stated a fact with respect to what he 
was to do, that the future act of his life cor- 
responded with; and yet my learned friend 
says, he did not speak advisedly at all. 

Gentlemen, another observation that fell 
from my learned friend was, with respect to 
what I have stated as to the words, “ other- 
wise well-disposed/' Gentlemen, give me 
leave, in the first place, to call your attention 
as far as my lord may think your attention 
ought to be called to it, to wnat I take to 
be a clear distinction in the law of England. 
Gentlemen, if words of their own efficacy and 
import manifest a seditious intention, the 
uttering those words is a misdemeanor. I 
do not desire you to try this question in that 
manner, because I again repeat what I said 
towards the conclusion of what I before ad- 
dressed to you, that if you should be of opi- 
nion, that Mr. Frost did not utter the words 
advisedly and knowingly, and with an inten- 
tion to work the mischief this record imputes 
to him, I do not desire this conviction • but I 
will say this, that it is a very clear distinction 
in law with respect to words as they amount 
to high treason : wh^t did the legislature say 
in those just and beautiful passages that wero 
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retd to you by Mr. Erskint, from Mr. Jus- 
tice Foster’s Reports — that the penalties in 
high treason are so exceedingly great, that 
alUiough treasonable words were spoken, yet 
if not spoken .with such intention, they would 
not, as in the case of high treason, expose 
the subject to those pains and penalties; — 
did they mean to say, they should be no 
offence at all, if the conscience of the jury 
should be satisfied that they were used in a 
way to make them criminal ? By no means. 
But if you are of opinion that these words 
were advisedly spoken, if the words them- 
selves import that seditious intent which this 
record ascribes to them, I say it falls directly 
within the principle of Mr. Justice Foster, 
namely, that it would be competent to the 
defendant to give evidence of his general 
demeanour as a good subject of the country, 
to show that he had not that meaning, which 
is the primA facie sense of the words : if that 
principle be just, I say that Mr. Frost has not 
found m the company below stairs, nor has he 
found upon the face of the earth, a single 
person to state to you, that from his general 
demeanour, when he uttered these words, he 
must not have had the fair use of that judg- 
ment and disposition, which conducts him 
through general life ; I say no more about it; 
I am sure it would have been competent to 
him to have produced such witnesses. Gen- 
tlemen, it would not only have been compe- 
tent to him, but from the turn the cause has 
taken, it was made almost necessary. If 
Mr. Frost was drunk, as my learned friend 
wishes you to believe, from what Mr. Taitt 
said , though I think his evidence will bear no 
such sense; — was there no man up stairs who 
could have stated it? Was there no man 
who saw Mr. Frost in the course of that 
evening that could have stated it? Then 
wbat is it that Mr. Taitt says upon the sub- 
ject ? He does not mean to say, that he had 
not drunk ; he says he might be in liquor, 
and be did say, he did not doubt but he was 
in liquor, but he had not seen him before. 
The question is, whether, when he made use 
of those expressions, he made use of them as 
eipressing his judgment upon the subject, 
tod with the intent that this record ascribes 
to him. or whether he was so far bereaved of 
his judgra ent by ebriety as to stand before 
you, entitling himself to the benefit of this 
excuse, that ne ought not to be answerable 
for the consequences of these acts upon that 
ground ? and it would be extremely strange if 
a jury upon this ground could acquit Mr. 
Frost. Here are these gentlemen respectable 
in their situation, and what have they done ? 
According to what they conceived to be their 
duty as subjects of the country, they have 
teen furnishing the means of this prosecu- 
tion, and they nave not thought that it would 
disgrace them, to bring before a jury of their 
country Mr. Frost, to relate this story, that 
be stood in that situation of mind, in which 
my learned friend's cross-examination would 
VOL. XXII. 
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endeavour to place him. Whatever in your 
verdict, it is contrary to my duty to press for 
it against your impression of the real nature 
of the case; but the true question will b 0 
(and here I will not avail myself at any length 
of that privilege my learned friend says be- 
longs to me), whether these words were ad- 
visedly spoken ? Mr. Frost goes into a public 
coffee-room, asserts that they were doing 
very well in France, and at the same time he 
asserts, that it was because there was a doc- 
trine of Equality, and a doctrine of no King, 
at that tune established ; — but was it an 
equality such as my learned friend has stated 
to you ? No the equality of right to personal- 
security, to personal liberty and property, and 
a right to equal laws, was asserted indeed in 
the constitution of the year 1789 ; it was an 
equality which left every man in possession 
of that situation which the constitution as- 
signed him, from the king on the throne to 
the meanest subject, who would be equally 
entitled to the benefit of the law of the coun- 
try as any man in it ; but that equality did 
not live till the 6th of November, 1792.— 
Why then, equality might mean one thing, 
or it might mean another; it might mean 
the equality of 1789, or it might mean the 
equably of 1799. Then a stranger comes up 
to Mr. Frost, and feeling a great deal of indig- 
nation at hearing this doctrine held, he says. 
Sir, what do you mean by equality? Now 
did the duke of Richmond;— did Mr. Pitt, 
the present ministeruf state, who has been 
alluaed to ; — did my learned friend, and the 
other persons, who are very respectable men, 
as I readily admit them to be, did they ever 
give such an answer as Mr. Frost gave? I 
am free to declare this is a countiy in which 
every man has a right to his opinion tem- 
perately discussed. I am free to say with 
respect to my learned friend, I believe, he and 
some of the most respectable persons in the 
country, have their opinions upon that sub- 
ject. I believe the actual quantum of poli- 
tical happiness that is enjoyed in this coun- 
try, is, upon the present system of govern- 
ment, far beyond that which the providehce 
and favour of God has ever dispensed to any 
nation that ever lived upon tne face of the 
earth. I have never been able to find in the 
discordant systems of those respectable per- 
sons, argument enough to lead my mina to 
doubt for a moment, whether I should nol 
sacrifice my duty to my country, if I risked a 
change upon any principles that they have 
stated; but gentlemen, do not understand 
me to say, that I am wiser than they — far 
from it ; but I say it is my duty to exercise 
my best judgment, and act according to it. 

Gentlemen, what was the answer that Mr. 
Frost gave ? “ I will tell you what I mean 
by equality ; I mean no king." Have any of 
those gentlemen stated such language ? But 
this is not all; for that which is no act of 
deliberation is followed up by another ques- 
tion : “ Why surely you cannot mean that 
2 L 
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there is to be no king in this country Say9, 
Mr. Frost, “ Yes, no king in any country.” 
Why, gentlemen, the single question is, Is it 
the law of England that these words can be 
spoken under such circumstances with im- 
punity ? I am free to say, that upon the best 
information I can give myself upon the sub- 
ject, I cannot feel a doubt that the law of 
England does not permit it. I say it is the 
law of England, tnat where men will hold 
language of this sort, they shall be deemed 
guilty of an offence against the law of Eng- 
land. Why then, what am I to do, if I, 
standing in this situation, am to govern my- 
self by the wisdom of the law ? I say it is my 
duty to submit to your decision the fact upon 
the law as it stands ; if my learned friend is 
satisfied that the law is not so, he has 
one course before him, or if he thinks that 
the law ought not to be so, he has 
another before him. But is the attorney- 
general of this county to say, I will, in the 
regulation of ray official conduct, take upon 
me to say, that I am wiser than the legisla- 
ture of this country ; I will enforce what I 
please, let the exigency of the country be 
vrhat it may ? 

Gentlemen, in the first place it is to be ob- 
served, that the language of that act of par- 
liament is exceedingly strong with respect to 
malicious and advised speaking, and it points 
out to a jury, that they are to have distinct 
evidence of the intention. This species of 
the intention may fall under a different consi- 
deration ; but I do not wish to examine it 
upjon a different consideration ; because if in 
this case the words import the intent that the 
record attributes to them, you have that case 
in point of law, that justifies you in finding 
the defendant guilty. 

Gentlemen, having stated thus much, rather 
with a view of explaining my conduct to you, 
than for the purpose ot troubling you with 
particular observations upon the evidence, I 
will leave the case here. I think, upon the 
best consideration that I can give the case, 
that; the late attorney-general did right to 
bring it before the public. I should not have 
appeared here to-day, if I had not thought it 
nght so far as to bring it before the public ; 
and the reason I do it is, that when a consi- 
derable number of his majesty’s subjects in a 
respectable situation feel — my learned friend 
says, your verdict is to secure us from being 
in a situation like France — but when they 
feel that these words were uttered in a man- 
ner that has led them to think, that some of 
the most valuable blessings they enioy under 
the constitution of this country, wedded to it 
as they are, are in danger when this language 
is publicly held : I say it is fit, as between the 
attorney-general and such persons, that a 
iury of the country should say, whether such 
words shall be spoken with absolute impu- 
nity ? It does appear to me that they ought 
Hot to escape with absolute impunity ; but if 
you have any doubt in your minds, you will 
find a verdict for the defendant. • , 
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Lord Kenyon . Gentlemen of the Jury ; — 
I shall not add much to the trouble which 
you have already and necessarily had upon 
the present occasion. You are selected in 
some measure by the parties themselves, to 
judge between the parties, and you come here, 
as all men must come, with the infirmities of 
human nature about you, and I will say in 
consequence of some sentences which fell 
from tne learned gentleman of counsel for the 
defendant, towards the close of his speech, 
that if no jury can conscientiously find a naan 
guilty, who don’t first find that their own na- 
ture is impeccable, it is in vain to attempt 
hereafter to put in force the criminal law of 
the country ; neither juries nor judges are 
divested of the follies, the infirmities or the 
weakness of the nature to which they be- 
long ; their own knowledge of their own 
weakness and infirmities will always urge 
them to look up with a favourable eye at the 
imperfections of others in doubtful cases* 
but still, being in the arduous situation of ad- 
ministering justice, they will look at the case 
with their best understanding, and decide as 
‘ their best judgment shall direct them to de- 
cide. The situation of advocates and judges 
differs, perhaps, pretty widely. The advocate 
urges every topic, sometimes those which may 
inform, sometimes those which may confound, 
sometimes those which may amuse the jury, 
and sometimes those which may amuse a 
crowded audience. 

How far the armies that entered the king- 
dom of France did right ; how far a number 
of gentlemen at the Thatched-house tavern 
did right • whether what they did was the re- 
sult of wisdom, or the result of faction and 
folly, it is not for us to decide. We are not 
here to enter into the merits of any particular 
class of great men in the country, nor am I 
prepared, because my duty does not call upon 
me, and if it did, I am afraid my abilities 
would fail, to read you a lecture upon govern- 
ment ; it is enough in this country that we 
enjoy those blessings which the government 
of the country gives us; whether they are 
the best or not tne best, every man will judge 
for himself. Those who find that their 
liberty and their property, and every thine 
dear to them, are defended by the even hand 
of impartial law, will congratulate themselves 
that they live in that country; and if they 
find that neither the histoiy of former times, 
nor the present eventful times, produce any 
greater blessings than their own, they would 
feel it with gratitude under the providence of 
God, and endeavour to enjoy it with thankful- 
ness. 

Gentlemen, the offence of which the pri- 
soner is accused, is, that he has with a sedi- 
tious intention uttered the words that have 
been rehearsed to you so often/ Equality Jure; 
I see no reason why any man should not be 
put upon a footing with another : it is every 
man’s birth-right ;* and being asked how he 
dared to hold such language in any public er 
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private company, and what he meant by 
Equality, he said, ‘ why no king / and being 
asked whether he meant to apply that obser- 
vation to this country, he said 1 Yes, Equality 
here ; no king, the constitution of this coun- 
try is a bad one/ These, Gentlemen, are the 
words which the present defendant is called 
upon by this prosecution to answer for the 
uttering of. Gentlemen, each of the learned 
counsel, in their turn, have appealed to cer- 
tain passages from the works of a most learned 
and excellent judge ? I mean the late sir 
Michael Foster, ft is enough for me to say, 
that no passage that has been selected from 
that book, applies directly to the question 
before us ; but the question there was, whether 
words could be high-treason, or whether they 
could constitute an offence under an act of 
parliament, made in the reign of queen Anne, 
which subjected the party to the penalties of 
praemunire, which are grievous indeed, — I 
think the loss of all his property and impri- 
sonment; but it never can be said in any 
system of laws, which mean to prevent mis- 
chief, that factious and seditious words tending 
to subvert the government, are not the sub- 
ject matter of inquiry in a criminal court of 
justice ; it never nas been said, I believe it 
never will. The only question that has been 
made, is, how far they can constitute the 
crime of high treason, or how far they can sub- 
ject the parties to the penalties of that sta- 
tute. If these words were spoken, if they were 
spoken in a connexion which tends to explain 
tnem, and to do away the prim6 facie , obvious 
intention of them, — I say, if they were spoken 
in a context which tends to explain them, and 
show they were inoffensive words, — let the 
context be received, let the favourable con- 
struction be put upon them ; but if in your 
opinion there is no context to explain them, 
it is your duty undoubtedly, by weighing and 
deliberating upon the question, to decide as 
your judgment shall lead you. 

Now the first question is how far the words 
have been spoken, and in order to prove that 
they have been spoken, four witnesses have 
been called. 

The first was Mr. Taitt, who gives an ac- 
count of his being at the Percy coffee-house, 
and Mr. Frost coming down there, and in the 
coffee-house being asked by Mr. Yatman, 
what news from France, and answering all 
was going on well there, he then said, I am 
tor Equality ; thi 3 he repeated in a very loud 
tone of voice ; he got off his seat and asked 
him who he was ; Mr. Yatman said, this is 
Mr. Frost; upon which Mr. Taitt says, he 
asked him how he dared utter those words? 
he still continued I am for equality and no 
king; Yatman asked him if he meant no 
king in this country ? he said Yes, no kings, 
the constitution of this country is a very bad 
onp. He was asked upon the cross-examina- 
tion, whether the man appeared to him to be 
sober or in liquor ? he says he did not know 
1% bsfore, be did opt know bis manners, but 
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from the words he used, he should rather sup- 
pose he was in liquor, but I do believe he per- 
fectly understood what he said. 

The next witness was Paul Savignac, who 
gives you the same account of the introduc- 
tion of Mr. Frost into the coffee-house, and 
repeats to you in pretty much, if not exactly 
the same terms, the words that were used, I 
am for equality and no king. Mr. Savignac 
then says, he was asked if he meant equality, 
and no king in this country, and he says. Yes, 
there ought to be no king. 

The next witness who was called, Mr. Yat- 
man, I think, repeats in pretty much the same 
manner. And then Mr. Bullock comes, who 
put down the words as they occurred to him 
soon after, which he wished to be signed by 
the persons in the room, but it was not 
signed. 

Gentlemen, This is the evidence on the 
part of the prosecution. It has been observed 
to you that these words were uttered at a 
critical time in the country, and Gentlemen, 
I have the highest authority, I think, when I 
appeal* to the works of Mr. Justice Foster, 
though upon this occasion. I have not looked 
into them, not knowing wnat the words were, 
nor what the nature of the prosecution was. 
But I think he states that words might bear 
different meanings, according to the season in 
which they were spoken, and that those words 
were deemed high treason in the time of king 
Charles, when the mob were round the house 
of the archbishop of York, which might not 
have been so applied if they had been spoken 
in other times. 

gentlemen, What the times were, eveiy 
individual in the country, who is capable of 
thinking, has formed his judgment upon; 
that there was a vast number of the mass of 
those people who had nothing to do with mi- 
nistry, and who knew nothing of ministry, 
and who cared nothing about ministry ; that 
though the times were perilous, that great 
dismay had scattered itself all over the coun- 
try, one has learned from the resolutions, and 
from every individual one has conversed with, 
there are those who thought otherwise, and 
there might be some perhaps who might re- 
joice in the confusion of the country, some 
people perhaps might. It is not neces- 
sary for me to express my opinion upon 
the occasion, but undoubtedly, if you think 
those words were spoken in seasons, when 
seditious words might be the fore-runners of 
seditious acts, and that men’s spirits were in- 
flamed, and might from small beginnings take 
fire, and might be brought into action, it adds 
most immensely to the criminal construction 
you ought to put upon the words : but, gen- 
tlemen, it is not lor us to penetrate with ab- 
solute certainty into the hearts of men, that 
is the business of the great Disposer of all 
things, and the judge ot men ; but we fcave 
an opportunity of judging from overt acts, 
whetner guilt belongs to them or not. If any 
reason can be assigned why those words were 
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used, let the reason be assigned, and let a fa- 
vourable construction be put upon what is 
assigned as the reason ; but without any clue 
to lead us, without any thing but the words 
expressed in the terms which I have stated to 
you, we must from those premises draw our 
conclusion. I am sorry for the individual 
who is subject to criminal law, for no man re- 
joices in the punishment of another ; but pu- 
nishment is inflicted as an example to the 
eons of men, that they may err in that course 
to which they see conviction and punishment 
annexed. 

Gentlemen, it is for you in this case to do 
justice between the public, carrying on the 
prosecution by the attorney-general, and the 
individual. If the question hangs in even 
scales, inclination must be on the side of 
xnercy ; but if you find the whole evidence, 
and the great gist of the argument in favour 
of the prosecution, you are bound to discharge 
your duty to God and your country, and pro- j 
xiounce him guilty of the offence. It is with 
you to consider. | 

The Jury, not being agreed, reth-ed from 
the court atout twelve o’clock, to consider of 
their verdict, and returned into court about 
half past one o’clock, and delivered in their 
verdict to the court, that the defendant was 
guilty. 


On Wednesday morning, June 19, 1793, 
Mr. Frost attended to receive the judgment 
of the Court. Mr. Erskine addressed the 
Court shortly in mitigation of the punish- 
ment. Mr. Attorney-general prayed tne sen- 
tence of the Court, with great mildness and 
candour, submitting the whole matter to the 
judgment of the Courts without praying any 
specific punishment. 

Mr. Justice Ashhurst then pronounced the 
judgment of the Court as follows : 

John Frost, you have been convicted upon 
an indictment preferred against you, for pub- 
licly speaking several scandalous and seditious 
words, tending to lessen in men’s minds, that 
love and veneration which every honest and 
good man ought to entertain for our wise and 
happy constitution, and likewise to withdraw 
the affections of his majesty’s subjects from 
his majesty’s royal person and government, 
and to stir up their minds against all kingly 
power. 

The words that are laid in the indictment, 
as spoken by you, are these, "lam for equa- 
lity ; I see no reason why any man should 
not be upon a footing with another, it is every 
man’s birth-right.” And the indictment fur- 
ther states, that being asked by some of the 
persons then present, how you dared to hold 
such sentiments in any public or priute com- 
pany, and what you meant by equality j you 
replied, “ Why, no kings and being further 
asked, if you meant no king in this country ? 
jrou said, " Yes, no king ; the constitution of 
tbk country is a bad one,” meaning thereby 


that the constitution of this realm was bad. 

These are the words, that are alleged to 
have been spoken by you. That constitution 
which you nave thus attempted to traduce 
and vilify, was planned by wiser heads and 
better hearts than your’s ; it has stood the 
test of ages, and I trust, it is out of the reach 
of your malice, or of any man of such descrip- 
tion as yourself ; but though that be the case, 
it does not from thence follow, that you are 
to be suffered to vent your malice against it, 
however impotent, with impunity. Tne words 
which you nave uttered, argue a malignity of 
heart, and it stands in need of correction and 
shows, that if you had the power, your incli- 
nation is ripe for any mischief against your 
king, your country, and the constitution. 
One might have expected, that being so lately 
returned from France, it must decidedly hare 
convinced you of the superior advantages to 
be derived from a free constitution, and of 
that safety and protection which all his ma- 
jesty’s subjects experience under its happy 
influence, when compared with that universal 
anarchy and confusion with which that unfor- 
tunate country is overrun ; but there may, 
perhaps, be too much reason to suspect, that 
you aid not go into that country with any 
view of bringing back any good and wholesome 
lesson to your countrymen. It has been said 
in excuse for you, that you were in liquor at 
the time you uttered these words, that excuse 
was not proved ; the words are laid to be 
advisedly and seditiously spoken, and the 
jury have found them to be so. At best it is 
a bad excuse, that one crime shQuld be alleged 
as an excuse for another.*^ 


• With respect to the plea of drunkenness 
as a palliation of the offence, see in this Col- 
lection the case of lord Cornwallis, Vol. VII. 
p. 150 ; Dammaree’s Case, Vol. XV. p. 604 ; 
Purchase’s Case, Vol. XV. p. 690. Alexander 
Stewart’s Case, Vol. XVII. pp. 795, et seq.: 
the Case of Maclauchlan, p. 1002, and of 
Goodere and others, p. 1003 of the same 
volume. N. B. In the Recorder’s speech to 
the prisoners [Goodere and others] on pass- 
ing sentence upon them, there is a gross mis- 
print : * If drunkenness could be admitted as 
* an excuse for crimes of this nature, this 
‘ would be no world then of virtue and 
‘sobriety.’ [Vol. XVII. p. 1092] For then 
read for men . The recorder [Mr. Justice 
Foster] hath made this correction in the 
printed copy which belonged to him. Vide 
Dodson's Life of Foster, p. 12, edit, of 1811, 
note. See also, in addition to the authors 
already referred to in the above-mentioned 
cases, Hale’s P. C. 32. Eden’s Principles of 
Penal Law, c. 18. s. 6, and the authorities 
collected in Plowd. 19, cit. 4 Bl. Coram. 25. 

M Is not a man drunk and sober the same 
person, why else is he punished for the feet 
ne commits when drunk, though he be never 
afterwards conscious of it ? Just as much the 
same person, as a man that walks, and does 
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There is another circumstance, which is an 
aggravation of your crime, which is from the 
situation of life in which you are as an attor- 
ney you must have taken the oaths of alle- 
giance to the king ; these words that you have 
uttered, show, in your conduct and your car- 
riage, how very little regard you have paid to 
the oaths you nave taken ; that therefore is a 
high aggravation of your offence. 

The Court have taken all these circum- 
stances into their consideration, and upon 
mature deliberation, the sentence of the Court 
is— That you be imprisoned in his majesty’s 
gaol of Newgate for six calender months,* and 
mat during that time you do stand in and 
upon the pulory at Channg-cross for the space 
of one hour, between the hours of twelve and 
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two ; and that after the expiration of your im- 
prisonment, you do find sureties for your good 
behaviour for the space of five years, yourself 
in 500/. and your two sureties in 100/. each ; 
and that you be further imprisoned until such 
sureties be found. 

Lord Kenyon. — And also struck off the roll 
of attornies of this Court. 


other things in his sleep, is the same person, 
and is answerable for any mischief he shall 
do in it. Human laws punish both, with a 
justice suitable to their way of knowledge ; 
because in these cases they cannot distinguish 
certainly what is real, what counterfeit : and 
so the ignorance in drunkenness or sleep, is 
not admitted as a plea. For though punish- 
ment be annexed to personality, and per- 
sonality to consciousness, and the drunkard 
perhaps be not conscious of what he did ; yet 
human judicatures justly punish him, because 
the fact is proved against hinj, but want of 
consciousness cannot be proved for him. But 
in the great day, wherein the secrets of all 
hearts shall be laid open, it may be reasonable 
to think, no one shall be made to answer for 
what he knows nothing of ; but shall receive 
his doom, his conscience accusing or excusing 
him/* Locke’s Essay concerning Human 
Understanding, book 2, ch. 27, s. 22. See 
also on this subject the letters from Mo- 
lyneux to Locke, December 23, 1693 ; Locke 
toMolyneux, January 19, 1694, Molyneux to 
Locke, February 17, 1694; Locke to Moly- 
neux, May 26, 1694. 

• December 19, 1793. Between eleven and 
twelve, Mr. John Frost was brought out of 
Newgate, and placed in a coach, apparently 
venr feeble, and rolled in blankets. Mr. 
Kirby, the keeper, accompanied him to the 
house of Mr. Justice Grose, in Bloomsbury- 
square, where he, with two sureties, entered 
into the recognizance required by his judg- 
ment for his keeping the peace He was then 
discharged out of custody. As soon as he 
was at liberty, the multitude took the horses 
out of the carriage y and drew him along the 


In a periodical publication for the month of 
June, 1793, 1 find the following passage : 

“ It is somewhat remarkable that as one 
of the witnesses against Mr. Frost was waiting 
to hear sentence passed, he was seized with 
an apoplectic fit. By order of lord Kenyon 
he was carried into the Court of Requests for 
the benefit of the air ; he remained there some 
time in violent convulsions : amongst the 
persons who collected about him was Mr. 
Frost, who disregarding the agony he was in, 
upbraided him, and declared, that divine ven- 
geance was hurled on his guilty head.” 

It appears that in December, 1813, Mr. 
Frost received from his royal highness the 
Prince Regent, acting in the name and on the 
behalf of the King, a free pardon, in conse- 
quence of which, on February 8, 1815, the 
court of Kinc’s-bench was moved, that his 
name should oe replaced on the Roll: but, by 
the Court : Though the pardon releases him 
from all the effects of the sentence upon him, 
it does not necessarily follow that he must be 
replaced on the roll of attornies ; more par- 
ticularly as want of practice and experience in 
the profession for one or two and twenty 
years must have induced a degree of unfitness 
for the employment, which could not be sup- 
posed to attach to an attorney on his first ap- 
plication to be placed on the rolls. Motion 
refused. 


[I have accidentally omitted in pp. 502, 
503, to subjoin to the extract from Burke, a 
reference to his Works ; the passage will be 
found in his Speech at Bristol, previous to the 
Election, 1780. — Works, vol. 3,pp. 390, 391.] 

streets, stopping at every marked place, parti- 
cularly St. James’s palace, Carleton House, 
Charing-cross, &c to shout and express their 
joy ; and in this state they conducted him to 
his own house in Spring-gardens, where Mr. 
Thelwall made a speech, and intreated them 
to separate peaceably, which they accordingly 
did. Ann. Reg. Chron . 
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576> Proceedings in the Court of the Vice Chancellor, and in the 
Court of Delegates, in the University of Cambridge, and in 
the Court of King’s Bench, Westminster, in the Case of Wil- 
liam Frend, Clerk, M. A. for writing and publishing a scan- 
dalous Book or Pamphlet intituled, “ Peace and Union recom- 
mended to the Associated Bodies of Republicans and] Anti- 
Republicans.” 33 & 34 George III. A. D. 1793, 1794.* 


On Saturday the ninth of February, 1793, 
the following Advertisement appeared in the 
Cambridge Chronicle. 

“ In the press, and in the course of next 
'week will be published, Peace and Union re- 
commended to the Associated Bodies of Re- 
publicans and Anti-Republicans, by William 
Frend, M. A. Fellow of Jesus College." 

On the next Saturday, a second Advertise- 
ment appeared, stating, that the Pamphlet 
v'as published. 

Soon after the publication, the following 
members of the Senate waited upon the vice- 
chancellor at different times, to express their 
disapprobation of the Pamphlet, and their 
wish, that such notice should be taken of the 
author’s offence, as might best declare the 
censure of the University: — 

W. Wade, B. D. Fellow of St. John’s 
Geo. Whitmore, B. D. Tutor of St. John’s 


* Of the proceedings in the vice-chan- 
cellor's court, I have met with two reports, 
one by John Beverley, M. A. and Proctor of 
the vice-chancellor’s court, and the other by 
Mr. Frend, the defendant. It should be ob- 
served that Mr. Beverley's report was formed 
from notes taken at the time by the late Dr. 
Jowett. The sources from which Mr. Frend 
composed his publication are thus described 
by him. 

“ The proceedings of the two courts are 
given from official papers received from the re- 
gistrary and bedell, and notes taken down by 
Mr. Lambert. Mr. Frend’s speech was written 
down by himself a few days after the delivery 
of it, and though his memory is not very tena- 
cious, he has been enabled by the notes of Mr. 
Lambert to give not only the order and lead- 
ing ideas, but in general the very expressions 
used. The reader will naturally make allow- 
ances for a composition confined to the rules 
of speaking, not of writing, two very different 
things, ana recollect that the latter is to the 
former what an engraving is to a picture." 

These two reports do hot differ materially ; 
—however the account now presented to the 
public of this most curious and interesting 
case is compiled from both, after a careful 
and minute examination of their respective 
contents. Mr. Frend’s speech is given ver- 
batim from his own report of it. 


T. Kipling,* D. D. Dep. Regius Prof, of 
Divinity 

J. Jowett, LL. D. Tutor of Trin. Hall, and 
Regius Professor of Civil Law 
W. Mathew, LL. B. President of Jesus 
J. Plamoin, M. A. Tutor of Jesus 9 
J. CostoDadie, M. A. ) 

T. Bay ley, M. A. - > Fellows of Jesus 

T. Castley, M. A. - ) 

J. Mainwaring, B. D. Margaret Prof, of 
Divinity 

P. Douglas, B. D. Tutor of Bene’t. > 

T. Lloyd, M. A. Tutor of King’s 
E. Kilvington, M. A. Fellow of Sidney' 

E. Outram, M. A. Lecturer of St. John’s 
W. Walker. M. A. Fellow of St. John’s 
A. Frampton, M. A. Lecturer of St. John’s 

W. Walford’.M. A. ( Tutors ofCalus 

E. Bradford, B. D. Tutor of Bene’t 
H. Jowett, M. A. Tutor of Magdalen 
It. Glynn, M. D. Fellow of King’s"' 

Jas. Wood, B. D. Tutor of St. John’s 

G. Gordon, B. D. Precentor of Exeteg 
J. Smith, B. D. Tutor of St John’s 

J. Oldershaw, B. D. Tutor of Emmanuel 
W. L. Mansel, M. A. Public Oratorf 
T. Salmon, B. D. Fellow of St. John’s 
J. Fawcett, B. D. Fellow of St. John’s^’ 

H. Greene, M. A. Fellow of Peterhouse 
G. King. M. A. 1 

W. Pugh, M. A. > Fellows of Trin. Coll. 

R. Ramsden, M. A. ) 

R. Tillard, M. A. Fellow of St. John’s 

F. J. H. Wollaston, M. A. Tutor of Trinity 
Hall, and Jacksonian Professor 


In consequence of these applications, the 
vice-chancellor on the fourth df March, de- 
sired all the above gentlemen to attend him at 
his lodge, where he informed them, that, 
being called upon by so many respectable 
persons, he should now think it his duty to 
proceed against the author of the Pampnlet, 
in such manner as might be thought advis- 
able. Being asked, “ whether he meant in 
such manner, as might appear advisable to 
that meeting;’’ he answered, “ No; but in 
such manner as should be advisable on the 
whole" — but added, 44 that he was very ready 


* Now [1816] Dean of Peterborough, 
f Now lord Bishop of Bristol. 
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to hear, what they might think proper to be 
done;” and left them in the room to consult 
together. The following resolution was then 
unanimously agreed to, and deposited with 
the vice-chancellor. 


Cambridge , Queen's College , 
March 4th , 1793. 

Resolved by the underwritten persons, 
members of the University of Cambridge, 
that William Frend, Master of Arts, and 
Fellow of Jesus College, be prosecuted in the 
vice-chancellor’s court, for having publicly and 
notoriously offended against a grace passed 
by the senate of this University in the year 
1603 : and that the following gentlemen be a 
committee to manage the said prosecution, 
viz. Dr. Kipling, Dr. Jowett, the Margaret Pro- 
fessor of Divinity, the Public Orator, and 
the reverend Mr. Belward, Fellow of Caius 
College. 

T. Kipling 
J. Jowett 
J. Main waring 
W. L. Mansel 
R. Belward 


Geo. Whitmore / 
W. Mathew V ' 

E. Bradford 
J. Oldershaw / 

W. Watford"" 

W. Wade 
J. Plampin w 
H. Jowett " 

J. Smith 
J. Costobadie 
J. Wood* 

Thos. Salmon* 

H. Greene- 


G. King 
T. Lloyd 
R. Iiam9den , 

A. Frampton x 
E. Kilvington"' 

E. Outram 
R. Tillard 
W. Pugh"" 

W. Walker" 

F. J. H. Wollaston 
W. Easton^ 

W. Wilson" 


On the Friday following, the five gentle- 
men, who had been desired to undertake the 
management of the prosecution, met to draw 
up an accusation against Mr. Frend, to be 
lodged with the vice-chancellor. But, on 
considering the forms and precedents of the 
vice-chancellor’s court, they found, that it had 
oat been usual for the accuser to dictate to 
tbe Court, under what particular statute the 
offender should be punished. Jt was there- 
fore thought necessary, that they snould call a 
second general meeting; which was accord- 
ingly done *. and on the 1 tth of March, the 
following resolution passed unanimously : 

Cambridge, 11 th March , 1793. 
a Agreed, that the following words in the 
resolution made last Monday, viz. “ against 
a Grace passed by the senate of this univer- 
sity) in the year 1608” be rescinded, and that 
in lieu of them be substituted these words, 
viz. “ against the laws ot the university.” 

T. Kipling 
J. Jowett 
J. Mainwaring 
W. L. Mansel 
R. Behvard 


A. D. 1793. [526 


G. Whitmore 
Wm. Easton 
Henry Jowett 
W. Mathew 
W. Walford 
E. Bradford 
J. Oldershaw 
W. Wade 
J. Costobadie 
J. Smith 
P. Douglas ** 
J. Wood 
T. Salmon 


F. J. H. Wollaston 

G. King 

G. Gordon^ 

W. Wilson 
II. Greene 
T. Lloyd 
R. Ramsden 
A. Frampton 
E. Kilvington 
W. Walker 
W. Pugh 
E. Outram 


On a subsequent day the managers of tbe 
prosecution drew up an accusation against 
Mr. Frend ; which was delivered to the vice- 
chancellor; Dr. Kipling requested at the 
same time, that Mr. Frend might be sum- 
moned into the vice-chancellor’s court, to an- 
swer to the charge. 

Mr. Frend was accordingly summoned to 
appear in the vice-chancellor’s court, to be 
held in the law-schools, on Friday the 3rd of 
May, at ten o’clock in the forenoon. 


Citation. 

To John Beverley, William Mathew, and 
Henry Gunning, esquire bedels of the 
university of Cambridge, or their lawful 
deputy or deputies. 

Summon William Frend, master of arts,, 
and fellow of Jesus college in the university 
of Cambridge, to appear before me, or my 
lawful deputy, and my assessors, at my next 
court, to be held in the law-schools in Cam- 
bridge, on Friday the 3rd day of May next,, 
between the hours of ten and eleven in the 
forenoon of the same day, in a certain cause 
of office promoted by the reverend Thomas 
Kipling, doctor in divinity, and member of 
the said university, the said cause of office or 
matter of complaint arising within the juris- 
diction of the said university ; then and theffe 
to answer to an accusation laid before ine, in 
which the said William Frend is charged with 
having violated the laws and statutes of this 
university (particularly the statute de Con* 
cionibus) by publishing and causing to be dis- 
persed, within the said university, a certain 
pamphlet, intituled “ Peace and Union recom- 
mended to the Associated Bodies of Republi- 
cans and Anti-Republicans,” of which doctor 
Kipling, the above-mentioned promoter of this 
cause, affirms him to be the author, and in 
which, according to the accusation of the said 
doctor Kipling, religion, as established by pub- 
lic authority within this realm, and also all 
ecclesiastical ranks and dignities are impugn- 
ed ; and so from court day to court day until 
the said cause be ended, and further to do 
and receive as to law and justice shall apper- 
tain. Hereof fail not at .your peril. Given 
under my hand and seal, at Queen’s college, 
Cambridge, this 83rd day of April, in the 
year of our Lord 1793. 

(Sighed) I. Milner, (L. S.) 
John Beverley . Vicc-Chanc. 

[Copy.] 
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Proceedings in the Case of 


Proceedings in the Vice-Chancellor's 
Court. 

First Court Day. 


At a court holden before the right worship- 
ful Isaac Milner, D. D. vice-chancellor of the 
university of Cambridge, and John Smith, 
Richard Farmer, William Col man, Lowther 
Yates, John Barker, Joseph Turner, Francis 
Barnes, William Craven, and Thomas Postle- 
th waite, doctors in divinity, and John Fisher, 
LL.D. his assessors, between the hours of 
ten and one, on Friday the 3rd day of May, 
1793, in the law-schools of the said univer- 
sity. Me present. 

Geo. Borlase, 

Not. Publ. and Registr. 
rOn which day a sum- 


The office of the judge 
promoted by 
Thos. Kipling, D.D. 

against , 

William Frend,M.A. 
and fellow of Jesus 
college. 




mons, heretofore is- 
sued against William 
Frend, M. A. and fel- 
low of Jesus college, 
was returned by John 
Beverley, esquire be- 
del, who made oath, 
that the same had 
been personally serv- 
ed on the said William 
Frend. 


Mr. Frend appeared, and the Court was 
fcdjoumed to the Senate-house.* Dr. Colraan 
appeared at the adjourned court. When and 
where, Mr. Frend excepted to the court, as in 
the following paper, purporting to be a re- 
nunciation of the jurisdiction of the said 
court ; which paper ne read and signed in the 
presence of the registrary, who attested the 
same, and delivered it to the vice-chancellor. 


“ Mr Vice-Chancellor ; 

“ I desire leave, before my accuser enters 
on his office, to offer a few things, in the way 
of objection to the mode of trial, adopted by 
him, and authorized by you. They will, I 
hope, be found not unworthy of your at- 
tention. 

" I acknowledge the receipt of a citation 
from you, to attend in this place at this hour, 
and my presence here is intirely owing to that 
circumstance : but I wish it to be considered, 
as proceeding more from civility and respect, 
than duty or obligation. The reason of which 
distinction will be obvious from what I am 
going to allege. 

“ My accuser charges me with the publi- 
cation of a pamphlet, intituled " Peace and 
Union recommended to the associated Bodies 
of Republicans and Anti-Republicans/' and 
by such publication, with impugning religion, 
as established by public authority within this 
realm ? and also all ecclesiastical ranks and 
dignities; and by such impugning, with having 
violated the laws and statutes of this univer- 


• This adjournment was made, as the Law- 
schools were too small to contain the au- 
dience. 


sity, particularly the statute u De Condom- 
bus." 

“ Now the violation of the statute u De 
Concionibus” being made the principal charge 
against me, I apprehend, that I ought not to 
have been cite<l to appear in the vice-chan- 
cellor’s court, but before the vice-chancellor, 
and a majority of the heads of colleges, all 
offences against that statute being made cog- 
nizable by him and them jointly ; and that 
there i9 no instance of any person being cited 
to appear here for such an offence. The dif- 
ference between the vice-chancellor’s court, 
and a meeting of the vice-chancellor and a 
majority of the heads of houses, I suppose to 
consist in the following particulars : 

“ 1. The vice-chancellor’s court subsists 
by ancient custom, and charters confirmed by 
an act of parliament, and ought to be held at 
stated times, for the purpose of receiving com- 
plaints, and hearing ana determining causes. 
Whereas the other meeting derives its ex- 
istence and authority wholly from queen Eli- 
zabeth’s statutes, and from the nature of it, 
can only be occasionally assembled, in the 
same manner, that the same or other persons 
meet occasionally in the senate or other place, 
for the execution of other parts of the same 
statutes. 

“ 2. The vice-chancellor’s court is a court 
of record, from which no appeal can go to any 
of the courts in Westminster-hall, but only to 
the senate of the university, — Whereas, I ap- 
prehend, that no appeal can go to the senate 
from a determination of the vice-chancellor 
and heads, acting under the statute “ De Con- 
cionibus," though such determination, like 
that of a mayor and aldermen in any civil 
corporation, may be liable to a review in the 
court of King’s-bench. 

“ 3. The vice-chancellor sitting in his court, 
possesses the power of punishing all offences, 
cognizable in it, without the concurrence of a 
majority of the heads of houses, such con- 
currence being in no case necessary to punish, 
but only to punish in a particular manner.— 
Whereas in the exercise of the power given 
in the statute “ De Concionibus," such con- 
currence is in every step made absolutely ne- 
cessary. 

“ 4. The immediate object of a citation 
into this court is punishment ; whereas the 
immediate object of a citation, before the 
vice-chancellor and a majority of the heads 
under the statute “ De Concionibus,” is not 
punishment, but the revocation of error. 

“ 5. There is no pretence from the statute, 
nor from any practice under it, for the ap- 
pointment or allowance of a promoter, such 
office being peculiar to ecclesiastical courts. 

u 5. The vice-chancellor has undoubtedly 
in his court the power of compelling evidence, 
and that upon oath, neither of which can, I 
suppose, be done by him and a majority of 
the heads, assembled for the purpose of en- 
forcing the statute “ De Concionibus.” 

“ For these reasons, at least till stronger 

* 
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fj$9] William Trend , Cleric, M. A* 

ones to the contrary shall be alleged, I think 
hiyself obliged to renounce the jurisdiction of 
this court, and do hereby renounce such juris- 
diction, so long as the violation of the statute 
u De Concionibus” is made the principal or 
any part of the charge against me. And, 
though I should in the first instance have 
willingly submitted to answer for any supposed 
breach of that statute, before the vice-chan- 
cellor and a majority of the heads of houses, 
or before the vice-chancellor in this court for 
the breach of any other law of the university 
properly cognizable in it, I now desire time 
to be advised, whether having been wrong- 
fully cited to appear in this court, on a sup- 
posed offence against that statute, with 
the acquiescence at least, if not the appro- 
bation of the heads of colleges, I am any 
longer liable to a trial for the same offence, 
either before the vice-chancellor ahd heads 
under the statute so often mentioned, or to 
the vice-chancellor alone, under any other 
law and statute of the university, 

“ W* Frend .” 

Signed by W. Frend, in the presence of me, 
Geo. Borlasf, 

Not. Publ. and Registrary. 

the vice-chancellor, after deliberating with 
the assessors, pronounced for the jurisdiction 
of the court : and ordered Dr. Kipling to bring 
Forward his charge. Mr. Frend desired, that 
the renunciation might be entered on the 
records of the court, and that the Grace “ Cum 
StatutisAcademise,” Oct. 24, 1(309, might be 
read, part of which was read by Mr. Frend — 
the vice-chancellor objecting to the reading 
the whole at that time, and saying it might 
be read in the course of his defence. 

Dr. Kipling desired that the charges might 
be exhibited in writing ; which was allowed * 
and the said charges or articles were read ; 
and a copy of the same was ordered by the 
vice-chancellor to be delivered to Mr. Frend, 
and was so delivered. 

Then the promoter rose, and Mr. Frend, 
rising at the same time, addressed the vice- 
chancellor, and desired that the accuser might 
not l*e permitted to speak till he had put on 
his proper academical habit. At this a vio- 
lent burst of laughter and clapping from the 
audience ensued. The vice-chancellor seemed 
Vehemently moved, and looked up to the gal- 
lery, as if going to reprimand the young men ; 
but the burst was over, and the noise had 
ceased before the vice-chancellor could speak 
to order. 

The promoter said, that the vice-chancellor, 
he supposed, would be required next to put 
on his robes too. The vice-chancellor treated 
Mr. Frend’s requisition as frivolpus; and 
Dr. Kipling began by praying, that the charges 
ihight be accepted in writing, and a copy of 
them, with a copy of the pamphlet annexed, 
given to the defendant. This was allowed, 
and the charges were read by the promoter. 

VOL XX LL i 


A. lX 1?93. 

Articles. 

University of Cambridge , 
MayS, 1793. 

In the name of God, Amen. We Isaac 
Milner, doctor in divinity, vice-chancellor of 
the university of Cambridge, and judge of the 
court of the chancellor, masters and scholars, 
of the said university, lawfully constituted 
and appointed; to you William Frend, master 
of arts, and one of the fellows of Jesus col- 
lege, in this university, do give and minister 
all and singular the articles, heads, or inter- 
rogatories under-written, for certain crime9 
and offences, said by you to have been com- 
mitted ; but more especially for having writ- 
ten, published, ancf caused to have been dis- 
persed, within the said university, a book or 
pamphlet, intituled “ Peace and Union re- 
commended to the associated Bodies of Re- 
publicans and Anti-Republicans; by William 
Frend, M. A. Fellow of Jesus College, Cam- 
bridge. Printed for the Author, by 1\ C. 
Croft, St. Ives, 1793, (price one shilling).” 
In which said book or pamphlet, religion, 
as established by public authority within this 
realm, and also all ecclesiastical ranks and 
dignities, are impugned. At the promotion 
of the Rev. Thomas Kipling, doctor in divi- 
nity, and a member of this university. And 
we do object and article as follows: (that is 
to say) 

In the first place, we article and object to 
you, the aforesaid William Frend, that the. 
university of Cambridge was founded and en- 
dowed, and by an act of parliament, made in 
the thirteenth year of the reign of queen 
F.lizabeth, was incorporated by the name of 
the chancellor, masters, and scholars of the 
university of Cambridge, for the maintenance 
of good and Godly literature, and the virtuous 
education of youth, within the said university : 
and moreover, that the letters patents granted 
to the chancellor, masters, and scholars of the 
university of Cambridge, in the third year of 
the reign of our then sovereign lady, queen 
Elizabeth, and all other letters patents granted 
to the said university, by any of the progeni- 
tors or predecessors of our said queen, were, 
by the said act of parliament, declared to be 
thenceforth good, effectual, and available in 
law, to all constructions and purposes; and 
we object and article the premises jointly and 
severally, and every part thereof. 

2. Also, we article and object to you, the 
aforesaid William Frend, that in this present 
year of our Lord, one thousand seven hundred 
and ninety-three, you did publish, and cause 
to be dispersed, within this university, a 
scandalous book or pamphlet, of which you 
are the author, intituled “ Peace and Union re- 
commended to the associated bodies of Re- 
publicans and Anti-Republicans; by William 
Frend, M. A. Fellow of Jesus college, Cam- 
bridge Printed for the Author, by P. C. 
Croft, St. Ives, 1793 which saief book or 
pamphlet is annexed to these presents, and 

% M 
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prayed to be admitted as if inserted herein ; 
and we article and object as above. 

3 . Also, we article and object to you the 
aforesaid William Frend, that in the twenty- 
ninth page of the aforesaid book or pamphlet, 
you have defamed the public liturgy of the 
established church, by affirming that u it is 
very far from that standard of purity in doc- 
trine, which is required in such compositions 
and we article and object as above. 

4. Also, we article and object to you the 
aforesaid William Frend, that in a paragraph 
contained in pages 36, 37. 38, of the aforesaid 
book or pamphlet, beginning at the words 
u The same passions,” and ending with the 
words “ Episcopal convocations,” you affirm, 
that the public worship of. the great body of 
Christians is idolatrous; including in this 
charge the members of the church of Eng- 
land, as evidently appears from the context ; 
and we article and object as above. 

5. Also, we article and object to you the 
aforesaid William Frend, that in the thirty- 
ninth page of the aforesaid book or pamphlet, 
you have asserted, that “ ecclesiastical courts, 
ecclesiastical ranks and titles, are all repug- 
nant to the spirit of Christianity and we 
article and object as above. 

6. Also, we article and object to you the 

aforesaid William Frend, that you have pro- 
fanely reviled and ridiculed the most sacred 
offices of religion, as enjoined by the church 
of England, and performed by its ministers, 
in the following passage, contained in the 
thirty-ninth and fortieth pages of the afore- 
said book or pamphlet (that w to say), “ The 
laity, like brute beasts, sit tamely under this 
usurpation: a man, if a wriest or minister 
enters, is not a master of his own house, he 
must not thank God for the blessings of Pro- 
vidence at his own table, he cannot pledge 
his faith to a lovely woman without the in- 
terference of the priest, his offspring must be 
sprinkled by sacred hands, and at death he is 
not committed to his long home, without an- I 
other spiritual incantation. I 

“ These superstitious prejudices are, with- 
out doubt, highly beneficial to the interest of 
the clerical community, but the morals of 
neither party are consulted. The laity are 
apt to imagine, that there are some practices, 
in which they may be indulged without any 
imputation on their Christian character ; and 
the gentleman in black \s supposed to put on 
a particular set of features and behaviour with 
his clothes and we article and object as 
above. 

7 . Also, we article and object to you the 
aforesaid William Frend, that at the time of 
publishing the aforesaid book or pamphlet, 
you were a master of arts, and member of this 
university ; and that you now are a master of 
arts and a fellow of Jesus college, in this uni- 
versity, and therefore notoriously subject to 
the jurisdiction of this Court ; and we article 
and object as above. 

8. Also, we article and objtct to you the 
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aforesaid William Frend, that by the laws and 
statutes of this university, particularly by the 
forty-fifth statute, intituled “ DeConcionibus;” 
and by a decree passed in the senate of this 
university, on the ninth day of June, one 
thousand six hundred and three, it is ordained 
and provided, that all and every person or 
persons, impugning religion, as by law esta- 
blished within this realm, or impugning ec- 
clesiastical ranks and dignities, may, and 
ought to be proceeded against and punished, 
by suspension from academical degrees, by 
expulsion, or by banishment ; and we article 
and object as above. 

9. Also, we article and object to you the 
said William Frend, that of and concerning 
the premises, complaint hath been, and is 
rightly and duly made, by this party promo- 
vent, to this Court and the judge thereof. 

Wherefore the party promo vent in this 
cause, prayeth right and justice to be done, 
and administered to him effectually ; and that 
the said William Frend, in regard to his great 
rashness and presumption in the premises, 
may be duly corrected and punished as the 
law requires. 

The articles having been read, Mr. Frend 
objected to article 1st, as far as it concerned 
the cause in question. The vice-chancellor 
declared that objection already over-ruled by 
the Court. 

Mr. Frend. By your own authority, or 
conjointly with the heads ? 

Mr. Vice-Chancellor. By my own, and the 
heads as my advisers. 

Did they concur with you ? — They did. 

Do they now ? 

The vice-chancellor turned to the bench, 
and now asking the heads, declared, They 
concurred before, and do now. 

The second article was then read, and Dr. 
Kipling proposed to call witnesses. Mr. 
Frend objected to the calling any witnesses, 
until the secundus dies juridicus, and read part 
of the grace u Cum Statutis ,” &c. beginning 
at the words, “ Secundo die jtiridico,” to the 
words “ per reum datis” and required time to 
answer according to the statutes. 

The vice-chancellor said, it was not neces- 
sary to comply literally with that grace. 
Being asked by Mr. Frend, on what account; 
the vice-chancellor said, That the difficulty of 
observing it would be very great; that it 
never had been accurately observed ; that it 
would clash with some of the statutes, and 
particularly it would limit the power of sum- 
mary proceedings. Mr. Frend still urging 
the propriety of its being strictly attended to r 
was asked by the vice-chancellor, Do you 
then Insist on the promoter’s witnesses not 
being called tifl the second day ? 

Frend. I do. 

Mr. Vice-Chancellor . Do you wish for time 
to prepare your defence ? — I wish for all the 
time allowed me by the statute. The com- 
missary then interposed, and said, These frit- 
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nesses might be admitted now by the first 
part of the statute. On being asked by Mr. 
Frend, Wliat part? he said, That this delay 
was dispensed with, if the cause was levior ct 
ordinaria. Mr. Frend asked, Can that cause 
be called one of the leviores , which may drive 
the accused from the university, and deprive 
him of his degrees? The commissary an- 
swered, That the distinction between leviores 
and gruviores causas did not arise from the 
magnitude of the consequences, but from the 
ease or difficulty of proof. 

Frend . If you allow it to be a causa levior , 
your proceedings, to be sure, may be sum- 
mary. 

The promoter observed, the appointment 
of a second day seemed intended as an indul- 
gence to the actor, to prepare, &c. but this 
indulgence he did not desire, and was ready 
to proceed now. 

Mr. Frend replied : I do not know that the 
actor i9 meant to be particularly indulged in 
this grace. I conceive it to be for the benefit 
of all parties : and as such I do desire that 
the time may be allowed, and that the actor 
may be reqiurcd to proceed according to law. 

Mr. Vice-Chancellor. You desire time, 
then, for your defence ? — Frend. I desire the 
time allowed by law. 

The vice-chancellor then retired with the 
commissary and heads, to the lobby, re- 
turned, and desired the registrary to read 
his notes, which were then altered, ifi va- 
rious instances, by the commissary. A 
long conversation now took place between 
the vice chancellor and commissary; after 
which the vice-chancellor, addressing Mr. 
Frend, said, that though he did not think 
his demand for time, as founded on the sta- 
tute, good ; yet, as he judged it reasonable to 
give him time to make his answer, it was al- 
lowed : and the Court adjourned till Friday, 
May 10th, ten in the morning, in the same 
place. 

Mr. Frend desired the Court would under- 
stand, that he did not, in this demand, mean 
to make his defence that day : it was appro- 
priated to the examination of the promoter’s 
witnesses, and to that business only he 
should expect the Court to attend. 


Second Court Day. 

At a court holden before the right worship- 
ful Isaac Milner, D.D. vice-chancellor of the 
university of Cambridge, and John Smith, 
Richard Farmer, William Colman, Lowther 
Yates, John Barker, Joseph Turner, Francis 
Barnes, William Craven, and Thomas Postle- 
thwaite, doctors in divinity, and John Fisher, 
LL.D., his assessors, between the hours of 
tea and one, on Friday the tenth day of May, 
1793, in the senate house of the sard univer- 
Me present 

Geo. Borlase, 

Not Fubl. and Registr. 
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The office of the judge] On the opening of 
promoted by the Coart, the judge 
Thos. Kipling, D, D. asked Mr. Frend, if 
* . . he was now ready to 

against /answer the charges 

William Frend, M. A. laid against him Mr. 

and fellow of Jesus Frend declared, that 

college. J he did not come with 

the idea of answering to the charges this day ; 
but that he was ready to act according to the 
laws of the university, and referred again to 
the grace, passed Oct. 24, 1609. On which 
the vice-chancellor said, that as Mr. Frend on 
the last court day .urged the necessity of ad- 
hering strictly to the grace of Oct. 24, 1609, 
and according to his own explanation of what 
is there stated ; he thought it expedient now 
to explain his ideas concerning the meaning 
and authority of it. 

The Vice-Chancellor then gave his reasons 
at large, in support of the present proceedings, 
and explained, according to the best of his 
judgment, in what sense this grace is to be 
considered as obligatory, and in what sense its 
authority could not be admitted — He said, 
this court had unquestionably authority to 
proceed more or less summarily ; and in the 
present instance, he did not yet perceive the 
shadow of a reason for departing from the 
usual practice. He added, that he was ready * 
to listen with the utmost attention and pa- 
tience, as long as any thing could be advanced 
on either side. His object was to do substan- 
tial justice, and he exhorted both the accuser 
and the accused, to use no unnecessary 
delay. 

Question from Mr. Frend. Whether the 
judge meant to proceed according to the 
statute “ De Concionibus” simply, or whether 
that statute made a part of the law, under 
which the judge was now proceeding ? — I cer- 
tainly consider myself as not acting under 
that statute separately, but as a part of the 
Jaw on which I mean to proceed. 

W'hether the judge said this from his own 
authority, or with the assent and consent of 
the heads? — I do not think it necessary to 
answer that question repeatedly. 

Mr. Frend protested against the Court now 
proceeding; as he said, there was not now 
present with the vice-chancellor, a majority 
of the heads, and therefore, he could not pro- 
ceed to take the examination of witnesses, on 
oath, as long as the statute “ De Coucioni- 
bus” is made a part of the statutes on which 
the accusation is founded.* 

Dr. Kipling then read the second article, 
and the vice-chancellor asked Mr. Frend 
whether he admitted or denied the same ? — 
That he had before generally denied them all, 
asserting them to be false, wicked, and mali- 
cious. 

Witnesses were then called on the part of 
the promoter. 

- - - wfc 

• Dr. Postlethwaite, Master of Trimty Col*- 
I lege, was absent on this day. — Frend . 
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Harvey Alger sworn, and (a pamphlet 
being put into his hand by Dr. Kipling) de- 
posed as follows : 

Dr. Kipling. Did you ever see that book 
before? — Witness. Yes. ' 

Did you purchase it of any one ? — Yes. 

Of whom ? — Of Mr. Lunn the bookseller. 

[The commissary asked, Is that the book 
that was delivered to Alger?— Yes. 

Has it been in his possession? 

Mr. Frend observed, that it ought never 
to have been out of court, and conceives that 
the commissary must join with him. Nothing 
was said in reply.] 

About what time? — On Friday the 19th of 
April, 1793. 

Who delivered that book into your hands ? 
—Mr. Lunn’s journeyman. 

How do you know that to be the very book 
you received from Mr. Lunn’s journeyman ? — 
By having marked it on the cover, and by an 
L. for Lunn. 

Did you make these marks before you 
delivered the book out of your hands ? — Yes. 

Can you say, on your oath, that it is the 
very pamphlet you delivered into my hands 
the last court-day ? — Yes. 

How do you know it to be very same ? — By 
the letter L. which I know to be my hand- 
writing, and there are other marks. 

Did you look at the letter L. particularly, 
when you delivered the book into my hands, 
on the last court-day ? — I did. 

Did you look at it again particularly, when 
I returned it to you ?— 1 did. 

Had it been in possession of any person 
besides yourself, since the last court aay ? — 
No. 

Question by the Commissary. At what 
time was it delivered to you? — At the close 
of the business in court. 

Question from the Court. Where does 
Mr. Lqnn live ? — -In Trumpington-street. 

Question to Dr. Kipling. Have you any 
more questions to ask? — Not any very ma- 
terial or necessary now. 

Question to Witness. Can you read? — Yes. 

Witness was ordered to read the title of the 
said pamphlet, and read as follows: “ Peace 
and Union recommended to the associated 
bodies of Republicans and Anti-Republicans: 
by William Frend, M. A. and fellow of Jesus 
college, Cambridge. Printed for the author, 
by P. C. Croft, St Ives, 1793. Price one 
shilling.” 

Dr. K. Did you deliver the same book 
into my hands this morning, when I came 
into court ? — Yes. 

Mr. Frend cross-examined the said Witness. 

Are you not Dr. Kipling’s servant ? — I am. 

For whom did you purchase this book ? — 
For Dr. Kipling. 

With what intention ? — By Dr. Kipling’s 
desire. When Dr. Kipling ordered me to 
buy it, he did not say what was his intention* 
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When did you make the two marks?— I 
made them in the kitchen before I took the 
book to Dr. Kipling. 

Why were you induced to make those 
marks and letter, before you gave the book 
to Dr. Kipling? — By Dr. Kipling’s order. 

How long did it remain in Dr. Kipling's 
possession after the first delivery ?— About 
two days. 

Who delivered it into your possession at 
the end of the two days ? — Dr. Kipling. 

For what purpose did Dr. Kipling deliver 
it to you ? — lie desired me to lock it up. 

Did Dr. Kipling assign any reason for its 
being locked up?— No. 

Did you keep it locked up ? — I did. 

With what intention did you keep it locked 
up ? — With no other intention than by Dr. 
Kipling’s order. 

By whose order did you take the book from 
the place where it was locked up?— By Dr. 
Kipling’s order. 

Did you bring the book to court the last 
court-day by Dr. Kipling’s order? — Yes. 

Was this book produced in court? — I gave 
it to Dr. Kipling in the Senate-house-yard, 
before I came into court ; but cannot say what 
became of it after. 

Why could not this book be out of your 
possession between the last courUday and 
this ?— Because I locked it up as soon as I 
went home, and have had the key in my pos* 
session ever since. 

Philip Life sworn. 

Dr. Kipling. Do you know the last wit- 
ness, my servant?— I know him by sight. 

Do you recollect ever delivering to that 
servant a pamphlet, intitled “ Peace and 
Union, &c. by William Frend, M. A.”?— I 
do. 

Do you recollect about what time you de- 
livered it to him ?— I do not. 

Can you say from whence that pamphlet 
came, which you delivered to my servant ?— 
I cannot. 

Had Mr. Lunn any of those pamphlets in 
his shop on the 19th of April last, except the 
twenty copies which the witness himself had 
received from Mr. Frend? 

[This question was over-ruled by the 
Vice-Chancellor as putting words into the 
mouth of the witness. Mr. Frend said, he 
prompted the last witness, and is now prompt- 
ing this.] 

Did you ever receive any copies of the 
pamphlet, intituled “ Peace and Union, &c.” 
from Mr. Frend himself? — I did. 

How many copies? — Twenty copies? 

On what day? — On the 3d of April last. 

Had Mr. Lunn any copies of this book at 
that time unsold : — Not that I know of. 

Did Mr. Lunn, to your knowledge, procure 
any copies of this pamphlet, from any other 
quarter, between the Sd and 19th of April 
last ?— Not that l know of ; at least I did out 
go for any. 
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At what place did you receive those twenty 
copies of the pamphlet from Mr. Fr^nd ? — At 
Mr. Frond’s room in Jesus College. 

Why did you go thither for any copies of 
the pamphlet ? — I applied to Mr. Bowtell for 
some copies, but he had none. Mr. Bowteli 
told me that Mr. Frend had them all. 

Were you directed by Mr. Lunn to go to 
Mr. Bowtell for some copies? — I was. 

What did you say to Mr. Frend, when you 
first went to Mr. Frend’s chambers ? 

[Mr. Frend asked the Court whether such 
questions were proper? Dr. Kipling insisted 

00 the question being asked; and it was 
therefore asked ] — I cannot exactly say what 
the words were; the purport of them was, 
that Mr. Lunn presented nis compliments to 
Mr. Frend, and having sold all the copies of 
his pamphlet which he had, would thank him 
for 50 copies more. 

Do you recollect, whether you asked Mr. 
Frend for copies of his pamphlet ? — I do. 

Did Mr. Frend make any answer to you 
on the occasion, and what? — As near as I 
can recollect, Mr. Frend said, that he did not 
think he had fifty copies ; but that Mr. Lunn 
should have all he had. 

Did Mr. Frend, immediately after this, 

deliver you any copies ? The commissary 

thought this a leading question ; and there- 
fore the promoter asked, 

What did Mr. Frend do immediately after 
this? — When I went to Mr. Frend’s rooms, 
he was not in them. Some little time after- 
wards, I saw him standing in the court; 
*hen I went to him, and delivered the mes- 
sage I have repeated : I then went with Mr. 
Frend to his rooms, when he delivered to me 
80 copies of the pamphlet, intituled “ Peace 
and Union . 99 

What did you do with these 20 copies? — 

1 brought them home to Mr. Lunn’s shop. 

You mentioned to Mr. Frend, that Mr. 

Lunn had sent you for more copies of the 
pamphlet, because Mr. Lunn then had none 
remaining unsold in his shop : Was this a 
part of Mr. Lunn’s message or not ?— As near 
as I can recollect, it was. 

Promoter. I will explain the purport of 
my question in a few moments. I wish to 
know whether Mr. Lunn had any unsold on 
April the 3d . W hen first asked the a ucstion, 
be seemed uncertain; he now speaks posi- 
tively that he had not. 

Mr. Frend asked. Why he remembered 
the day when he came to his rooms? — Be- 
cause I gave Mr. Frend credit in Mr. Lunn’s 
ledger oh that day. 

By whose instructions did you take the 
memorandums now in your hand ? — “ They 
are only dates. Mr. Lunn thought it proper 
for me to take them down. 

The Rev. Thos. Lloyd , M. A. wa3 then 
called. Mr. Frend objected to his evidence, 
and desired that his objection might be re- 
torted by the* registrary. 


Mr. Frend . I ask the Court whether a. 
person concerned in the prosecution, may be 
a witness in the cause ? Because Mr. Lloyd, 
now standing in this court, was one of the 
twenty-seven, or of the number which as- 
sembled at the vice-chancellor’s lodge, and 
there entered into certain resolutions respect- 
ing this cause ; by which resolutions Dr. Kip- 
ling, Dr. Jowett, Mr. Mansel, Mr. Bel ward 
and Mr. Mainwaring, were appointeef ma- 
nagers, (as I understand) to carry on in their 
names, this prosecution. A copy of which 
resolutions, I requested Dr. Kipling to send 
me. But he (Dr. Kipling) returned word in 
his first answer, in writing, that he had them 
not. I sent a second note to Dr. Kipling, to 
desire to know by what means I might pro- 
cure a copy of these resolutions. He return- 
ed me for answer in writing, that they were 
in the possession of the vice-chancellor. I 
wrote between the hours of twelve and one 
of that day, to the vice-chancellor, and re- 
ceiving no answer from him, I wrote again 
between the hours of five and six, requesting 
that as my interests were much involved in 
those resolutions, I might be favoured with a 
copy of them. Between the hours of seven 
and eight, the vice-chancellor sent me word 
in writing, that he did not think himself au- 
thorized to comply with my request. I now 
again make that request, considering the pro- 
duction of that paper as necessary to the con- 
ducting my defence in the prosecution of this 
cause, and being fully convinced (whether 
those resolutions are to any purpose or not in 
themselves) that a very bad use has been 
made of them by the twenty-seven, to preju- 
dice me in the eyes of the public, and of the 
university. 

The Vice-Chancellor turned to the com- 
missary, and after some little conversation, 
addressed Dr. Kipling : 

Dr. Kipling, Mr. Frend desires to sec the 
resolutions: have you any objection to the 
production of them ? — I leave it to the dis- 
cretion of the Court. 

Court replied. The Court cannot direct the 
conduct of any of the parties. 

Dr. Kipling, (after a little pause) Am I to 
give a decisive answer ? I see no reason why 
he should not : 1 am willing that he should. 

Vice-Chancellor . I see none. I believe 
I sent next day to Mr. Frend, that as soon as 
■a regular accusation was formed, I would send 
them. I called a meeting of the heads i and 
it was their opinion that I should not. 

. Cotnmissary. I will take Mr. Frend’s ob- 
jection fully. Mr. Lloyd is no accuser before 
the Court, and therefore a competent witness. 

Mr. Frend asked : Mr. Vice Chancellor, 
is this with the concurrence of the heads ?— - 
They do not object. * 

♦ In Mr. Beverley’s Report of tliis case it 
is stated that, in answer to Mr. Frend’s ob- 
jection to Mr. Lloyd’s evidence (on account 
of his being one of the number, which had 
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Mr. Lloyd was then sworn, and deposed as 
follows: 


Dr. Kipling . What pamphlet is that you 
hqld in vour hand? [Mr. Frend observed, 
thaithis looked like connivance. It seemed 
as if the promoter had directed the witness 
to bring the book, that the promoter might 
ask him what it was : and objected to the 
question, but the Court admitted it.] — A 
pamphlet, intituled “ Peace and Union, by 
Wm, Frend, fellow of Jesus College.” 

Did you purchase it, or was it given to you ? 
— I purchased it. 

Or whom ? — Of Mr. Lunn the bookseller. 

Did you purchase it before the 3d of April 
or after? -After that date. 

How long after that date ? — On Thursday 
the 18th of April. 

Can you say upon your oath, that it is the 
very pamphlet you bought in Mr. Lunn’s 
shop? — lean. 

Did you receive it from Mr. Lunn himself, 
or his foreman ? — From his foreman. 


The Witness cross-examined by Mr. Frend . 

Was there any agreement between you 
and the promoter, to appear here with a 
pamphlet? — l was asked by Dr. Kipling, if I 
had any objection to appear, and had none. — 
It was a voluntary act. — The same principle 
that led me to petition for a prosecution, led 
me also to take the part I now do, in it. 

(The question being repeated by Mr. Frend.) 
— I haa no objection to purchase a pam- 
phlet for the express put pose of appearing 
here against Mr. Frend, and to bring home 
the charge against him, and convict him of 
publishing. 

Was there any agreement between you and 
Dr. Kipling concerning purchasing, keeping, 
and exhibiting the pamphlet before this 
Court? — Dr. Kipling suggested to me, to take 
every proper method for identifying the pam- 
phlet, and qualifying myself as a witness on 
this occasion. 

Were you one of the twenty- seven, ora 
greater or less number, who had met at the 
vice-chancellor’s and entered into certain re- 
solutions respecting this cause ? — I have the 
honour to be of tnat number, and I thank 
Mr. Frend for makingit known. 

Did you vote for Dr. Kipling being chair- 
man, in that meeting ? — I did. 

Did you debate on the mode of prosecution ? 
—The plan was not finally settled on that 
occasion, there certainly was a debate. 

By whose direction did you go to the vice- 
chancel ler’s lodge on that day? — I think it 
was in consequence of a message from Mr, 
Vice-Chancellor, I am not very positive, but 
believe it was. 


signed the resolutions) the Court though* 
the evidence to be competent; but deter- 
imned that as he was one of that numbers 
they thought it their duty to receive his 
testimony with caution* 
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Did you vote for the five managers ?— I do 
not think it came to a regular voting. 

Were they nominated ? — Their names were 
mentioned. 

Was there any question of depriving Mr. 
Frend of his property at that meeting?— I 
rather think it was hinted by some person 
present, that a prosecution might go to that, 
but that it was not a necessary consequence. 
The question was, whether the college might 
not, on account of the university prosecuting, 
proceed to exclude him from his fellowship ; 
but I do not pretend to be accurate. I cannot 
answer for my memory, as I did not come to 
answer this. 

Mr. Frend . Certainly : I suppose you 
came for a very different purpose. Was it 
not said, that to deprive Mr. Frend of his 
property was a matter of comparatively 
small moment ? — I do not recollect that re- 
mark. 

Mr. Lloyd gave in his copy, and the pro- 
moter desireathat it might be identified to be 
a duplicate of that already in court. 

Philip Life called again. 

Dr. Kipling . Do you recollect a pamphlet 
being sold to Mr. Lloyd, intituled, u Peace 
and Union ?” — I do. 

Do you recollect whether it was sold after 
the 3rd of April or before ? — I think after. 

Question from the Court . How come you 
to recollect selling that pamphlet to Mr. 
Lloyd ? — By Mr. Lloyd writing his name 
on it. 

(Being shown a pamphlet). Is this the 
same ? — It 15 like it, but I am not sure it is 
the same ; I have no circumstance fixed in 
my memory, which will enable me to say 
with certainty, that the pamphlet was really 
sold to Mr. Lloyd after the 3rd of April ; and 
do not remember that it was dated ; the 
pamphlet being dated is the sole circumstance 
which leads me to suppose it was sold then. 

The same witness cross-examined by Mr. 

Frend . 

Why do you remember the day, on which 
you have said you came to my room? — Be- 
cause I gave Mr. Frend credit for 30 copies, 
in Mr. LUnn’s ledger. 

By whose instructions did you take the 
memorandums in your hand ? — By Mr* 
Lunn’s. 

Hurvey Alger called again and examined by 
Dr. Kipling . 

Are you in possession of a copy of tbe 
pamphlet, intituled “ Peace and Union," by 
Mr. Frend ?— I am. 

Where did you purchase it? — Of Mr. BowteH 

About what time ?— Chi Friday the 19th of 
April last. 

Question from Mr. Frend . Did you buy 
this second copy by direction of Dr. Kipling? 
—I bought both books by the direction of 
£>r. Kipling. 
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John Bowtell , senr. called and sworn. 

Dr. Kipling . Do you recollect selling a copy 
of a pamphlet, intituled, “ Peace and Union,” 
by Mr. Frend, to my servant ? — I do. 

From whom had you that pamphlet? — 
From Mr. Frend. 

Did you go to Mr. Frond’s chambers for it? 
—No. 

Where then did Mr. Frend deliver it to 
you ? — I received it from Mr. Frend, in my 
own house. 

Did Mr. Frend bring it himself to yoi^r 
house ?— No. 

Who then brought it to your house ?— It 
came to iny house in a parcel directed to 
Mr. Frend . 

Do you know from whence that parcel 
came ? — I do not. 

What did that parcel contain, besides that 
one copy sold to my servant ?— It contained 
that pamphlet, and several other duplicates. 

How do you know that it contained several 
other duplicates of that pamphlet ? — I saw 
them when the parcel was opened. 

Who opened that parcel ? — Mr. Frend him- 
self. 

How long had the parcel been in your 
house before Mr. Frend came to open it ? — 

I do not now recollect, whether Mr. Frend 
came the same day on which it arrived or not, 
but it was on the same, or tl\e following day. 

Did Mr. Frend, deliver that* said copy, and 
several others, to be sold for him ? — He did. 

Did he give you any commission about the 
remaining copies ? — I do not recollect that he 
did. 

Did he give no directions to send any copies 
to Mr. Merrill or Mr. Lunn ? — I do not recol- 
lect that he did. 

Did you hear Mr. Frend give any such di- 
rections to your servant ? — He did. 

Inform the Court what those directions 
were. — Mr. Frend directed my servant to 
take one of the inclosed parcels to Mr. Mer- 
rill, another inclosed parcel was directed to 
be taken to Mr. Lunn. 

Question from the Court . Were any of the 
parcels under cover ? — They were tied up with 
the titles ; so that no print was seen. The 
ends of the pamphlet were blank. 

How did you know that these pamphlets 
were copies of “ Peace and Union ?” — I do 
not know that they were copies of “ Peace 
and Union.*' 

Do you know that the pamphlet now pro- 
duced by Dr. Kipling's servant, was the pam- 
phlet sold by you? — I do not know that it 
was. 

Mr. Frend cross-examined the witness. 
Have you not sold for me, a variety of 
books of different authors, addressed both to 
yourself and Mr. Frend, in parcels from Lon- 
don ? — I have. 

Charles Dickens , LL. D., called by the Pro- 
moter, and sworn. 

Dr. Kipling . Have you in your possession at 


present, that pamphlet, intituled, “ Peace and 
Union, &c.” by W illiam Frend, that was shown 
to me by a friend of yours and mine, about a 
week ago ; containing an appendix^ in two 
parts ? — I have. 

Produce it to the Court. (Produced.) Of 
whom had you that pamphlet?— Of my friend, 
Mr. Frend. I went to the printing office at 
St. Ives, where Mr. Frend was packing up 
many others. I took up one of the pamphlets, 
and asked him whether I might take one. 
Mr. Frend consented to my taking one 
(which I have now in my hand), but said, that 
he designed to have sent me one. 

How do you know, that it is the same 
pamphlet you took up at that time ?— Ilisce 
oculis video.* I know it by my own hand* 
writing on it. 

Being asked what he had written, he read, 

“ Siuat boua, nat qusedam mediocrit, amt mate plan." 

Dr. Dickens was desired by Mr. Frend to 
read what he had written at the end of the 
book. 

He read, 

Siste per fidem, at the bottom of the stairs 

Nolo per Jovem, saith good Mr. Eyres 

Nil dictum quod non dictum sit prius. 

The Court was then adjourned to the next 
day at twelve o’clock. 


Third Court Day. 


At a court holden before the right worshipful 
Isaac Milner, D. D., vice-chancellor of the 
university of Cambridge, and John Smith, 
Richard Fanner, William Colman, Lowther 
Yates, John Barker, Joseph Turner, Francis 
Barnes, and William ‘Craven, Doctors in Di- 
vinity, and John Fisher, LL. D., his assessors, 
between the hours of twelve and six, on Satur- 
day the eleventh of May, 1793, in the Senate- 
house of the said university. 

Me present. 

Geo. Borlase, 

Not. Publ. and Registr. 


The office of the judge 
promoted by 
Thos. Kipling, D. D. 

against < 

William Frend, M. A.' 
and fellow of Jesus 
College. 

this prosecution, were 


Certain Resolutions 
respectingthiscause, 
by which Dr. Kip- 
ling, Dr. Jowett, Mr. 
Mansel, Mr. Main- 
wari ug, and Mr. Bel- 
ward, were appointed 
managers to carry on 


Dr. Kipling desired that the two pamphlets 
produced yesterday in court, the one by Har- 
vey Alger, the other by Dr. Dickens, might 
be examined by the Court, that the Court 
might be satisfied that they were duplicates 
,of the pamphlet " Peace and Union" in all 
respects, excepting an appendix annexed to 
the latter. 

Mr. Frend observed ; it would save trouble 
if the promoter would say for what end Dr. 
Dickens was produced at all. 
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Dr. Kipling replied ; it will save no trouble, 
therefore I shall go on in my own way. 

Mr. Frend. Dr. Dickens only spoke to 
a fact in Huntingdonshire, with which this 
Court has no concern. 

The Vice-Chancellor holding a paper in his 
hand, addressed Dr. Kipling; tTou consented 
that a copy of these resolutions should be 
given to Mr. Frend ? 

Dr. Kipling answered. I did consent that 
Mr. Frend might have a sight of them. 

The papers were then delivered to Dr. 
Kipling, who after lookine at them and a short 
consultation with the other four managers, 
said, they contain nothing we are ashamed 
of; yet I am unwilling to gratify an imperti- 
nent curiosity. 

The papers were then delivered into court, 
and publicly read. [See them, ante, p. 525.] 

Mr. Frend requested that they might be 
left with him during the sitting of the Court, 
which Dr. Kipling objected to. 

John Bowtell , junr. called and sworn. 

Dr. Kipling. Do you recollect seeing Mr* 
Frend a few weeks ago open a parcel in Mr 
Bowtell’s house containing some pamphlets ? 
—I do. 

Did Mr. Frend deliver any of those pam- 
phlets to you ? — He left some there for me 
to take out. 

Did he himself give you directions about 
them ? — Yes. 

What were those directions ? — To take one 
parcel to Mr. Merrill's and one to Mr. Lunn's. 

Did you see the title page of any one of 
those pamphlets ? — Of some that laid loose. 

What was the title page as nearly as you 
can recollect ?— Peace and Union. 

Do you recollect any person’s name on the 
title-page? — Mr. Trend's. 

Were you directed to carry out any of those 
pamphlets that laid loose? — Yes. 

Who gave you those directions ? — Mr. 
Frend. 

To what gentlemen did he direct you to 
carry them? — To Dr. Edwards. 

To any other persons? — To Mr. Lambert, 
and to Mr. Marsh: I 

Were you to deliver any message with the 
pamphlets ? — I do not remember that I was. | 

To whom did you deliver that parcel which I 
Mr. Frend ordered you to carry to Mr. Lunn's? ! 
—To Mr. Life. 

Who is Mr. Life? — Mr. Lunn’s journeyman. 

Can you say how many pamphlets were in 
that parcel? — They were tied up in fifties, 
and I took one parcel. 

To whom did you deliver that parcel which 
Mr. Frend directed you to carry to Mr. Mer- 
rill ? — To Mr. Merrill’s maid servant. 

Do you know her name ? — No. 

Can you recollect her person, when you see 
her again?— No. 

Mr. Vice-Chancellor. Should you know 
her? — No. 

Question from the Court . Do you know what 
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those pamphlets were, which you delivered 
to Mr. Merrill’s maid servant? — No. 

Philip Life again called and examined by 
Dr. Kipling. 

Do you recollect ever receiving from John 
Bowtell, junr. a parcel, containing 50 pam- 
phlets or thereabouts ? — I do. 

Did you open that parcel yourself ?— I can- 
not charge my memory, whether Mr. Limn 
or I opened it. 

Did you see the parcel opened ?— I saw it 
when it was open. 

What were the contents of it ?— It con- 
tained 50 copies of a pamphlet, intituled, 
“ Peace and Union recommended to the Asso- 
ciated Bodies of Republicans and Anti-Repub- 
licans.” 

Was there any person’s name upon the 
title page ? — Yes, Mr. Frend’s. 

What might be the interval of time, of 
nearly so, between your receiving the parcel, 
and seeing it open ? — I saw it open the same 
evening it was brought. 

Are you sure that the parcel of pamphlets 
that you saw open, was the very parcel that 
you received from John Bowtell, jun. ?— I am 
sure. 

Did John Bowtell, jun. deliver any message 
to you, with that parcel ? — He said it came 
from Mr. Frend. 

Did he say for what purpose ? — I do Dot re- 
collect that he did. 

Have any of those pamphlets been sold in 
Mr. Lunn’s shop? — Yes. 

How many ? — The whole fifty. 

On what authority did you undertake to 
sell them ? — I cannot say. — It was Mr. Lunn's 
order they should be put in the shop for sale. 

Have any more copies of the same pamphlet 
been sold in Mr. Lunn’s shop? — Yes. 

How many more? — About seventy. 

Do you know where those seventy copies 
came from ? — I went for fifty of them to Mr. 
Bowtell's house, and for the other twenty, to 
Mr. Frend’s rooms. 

Did you receive the fifty copies yourself 
from Mr. Bowtell ? — I did. 

What did you do with them? — I brought 
them home to Mr. Lunn’s shop. 

Are all those 50 copies sold? — They are. 

Were they all sold, before you went to Mr. 
Frend’s chambers for more copies of the sam£ 

S hlet ? — I believe they were, but cannot 
with any certainty. 

[Dr. Kipling observed to the Court, the 
other twenty, you will remember, were proved 
to have been brought from Mr. trend’s 
rooms.] 

Do you know, whether any more copies of 
the same pamphlet, were brought into Mr; 
Lunn’s shop for sale? — I never saw any, after 
the twenty copies 1 received from Mr. Frend. 

Do you believe, that no more than thosa 
120 copies, which have been just now men- 
tioned, were exposed to sale in Mr. Lun» , s 
shop ? — I do. 
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Mr. Frend. At what time did the sale of 
these pamphlets begin at Mr. Lunn’s? — 
Sometime about February the 13th last. 

John Bozctell , sen. called and examined again 
by the Promoter. 

Dr. Kipling. Did you ever deliver 50 
copies of the pamphlet, intituled “ Peace and 
Union, &c." to Philip Life, Mr. Lunn’s 
journeyman ? — I do not recollect that I did. 

Do you recollect whether Philip Life ever 
came and asked you for some copies of that 
work ? — No ; I do not remember that. 

Do you recollect ever giving any parcel of 
books to Philip Life ? — I have no recollection 
of it. 

Did not Mr. Frend leave several copies of 
the pamphlet, intituled “ Peace and Union," 
in your house to be distributed to others, who 
might ask for the work ? — He did. 

Did you make an entry in your account 
books, of the number of conies which he left 
you for that purpose ? — I believe I did. 

Have you kept an account in the same 
books of the persons names to whom you have 
delivered copies of that work, and of the 
Humber of copies you have delivered to each 
person ? — I have no account of any person to 
whom I have sold them. 

You told the Court, yesterday, that you saw 
Mr. Frend open a parcel, which contained 
many pamphlets; you have also told the 
Court, that several of those pamphlets were 
left in your own possession — Have you kept 
any account of those pamphlets? — No; I 
have not. 

Are they all still in your own possession ? — 
None of them. 

Tell the Court to what persons you recol- 
lect having delivered some of them. — I think 
I recollect sending 50 copies to Mr. Frend un- 
sold. 

Tell the Court the names of all the persons 
to whom you have sent parcels or those 
pamphlets. — I sent none, I saw them go; 
Mr. Frend sent them. 

How many copies did you send to Mr. 
lunn? — I sent none. 

Do you mean to deny that Philip Life ever 
bad 50 copies from you, of the pamphlet, inti- 
tuled “ Peace and Union, &c. by Mr. Frend?" 
—No. 

Do you think that he never had that num- 
ber of copies so intituled, from your house ? — 
I might deliver them, but I do not recol- 
lect it. 

You have said that you never sent any of 
those pamphlets yourself to Mr. Lunn’s, but 
that you saw 50 of them go. — By whom were 
they carried to Mr. Lunn’s ? — By my servant, 
John Bow tell, jun. 

Who directed him to carry them thither? — 
Mr. Frend. 

What message did Mr. Frend send with 
them? — I do not recollect any particular mes- 

idhe send no message ?— He said, take 
VOL XXII. 
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them to Mr. Merrill and Mr. Limn; this is 
all I recollect. 

William Henry Lunn Sworn. 

Dr. Kipling, Your foreman has told the 
Court, that he received a parcel containing 50 
pamphlets from John Bowtell jun., that he 
does not recollect, whethei he or yourself 
opened that parcel ; do you recollect by whom 
it was opened? — [Mr. Frend, asked the 
Court, whether such prolegomena were al- 
lowable in questioning a witness ? The com- 
missary disapproved of them ] — I have no 
recollection of that circumstance at all. 

Do you recollect that a parcel containing 
50 pamphlets, intituled “ Peace and Union, 
&c. by William Frend," was left in the month 
of Febniary, at your house ? — I have a perfect 
recollection of their being left, but cannot 
speak to the time ; but my ledger will prove 
it. 

Did you deliver them to your foreman for 
sale in the shop, or give him any directions 
for that purpose ? — I do not recollect. 

By what authority then do you suppose, 
they were sold in your shop ?— As coming 
from Mr. Bowtell, by Mr. Frend’s order. 

Had you any more copies of the same 
pamphlet, From Mr. Bowtell? — I sent for 
more, when the first were sold. 

How many were brought ? — Fifty. 

Had you sold the whole 100 copies, which 
you say you received from Mr. Bowtell, before 
the third of April ? — I cannot say. 

Had you sold all of them, when you sent 
for some more copies from Mr. Frend ? — I 
think they were all sold, I will not say posi- 
tively. 

What other copies of the same work, have 
you ever received for sale ? — Twenty copies. 

From whom did you receive those twenty 
copies? — I received them by my agent, in 
consequence of a message I sent to Mr. 

Had you ever any copies of the same 

B hlet for sale, in your shop, besides the 
red copies you had from Mr. Bowtell, 
and the twenty copies you had by your jour- 
neyman “ from Mr. trend’s chambers ?". — 
[These latter words were withdrawn by direc- 
tion of the commissary.] — No. 

Do you believe that those 120 copies are 
the only ones ever brought into your shop for 
sale, and that you have sold no others ? — I 
do. 

Elizabeth Eversden called and sworn. 

Dr. Kipling. Do you remember seeing 
that boy ? — [Pointing to Bowtell jun.]— I do 
not. 

Do you recollect receiving a parcel of 
pamphlets from a person of about that size ?— 
Yes. 

To whom did you deliver that parcel ?— To 
my master, Mr. Merrill. 

Did you see that parcel opened ?— No* 

. SN 
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Did the person, of whom yon received that 
parcel, deliver any message with it f — He told 
me they were pamphlets, to be sold for Mr. 
Frend. 

Did he tell you from whence they came ? — 
No. 

Do you recollect about what time you re- 
ceived that parcel ?— No. 

Can you tell how long ago ? — I cannot say. 

John Bowtell, jun. called again. 

Dr. Kipling . Do you recollect delivering a 
parcel of pamphlets, which you received from 
Mr. Frend, to Elizabeth Eversden, Mr. Mer- 
rill’s servant? — I recollect delivering a parcel 
to Mr. Merrill’s maid. • 

Do you recollect her person? — I cannot 
tell. 


Mr. Frend. If- Dr. Kipling has any ques- 
tion in future to determine personal identity, 
1 must desire that he be not permitted to 
point out the person to the witnesses, but 
that they be left to discover it ; as I believe is 
usual in all other courts. 


John Merrill sworn. 

Dr. Kipling . Do you remember receiving 
from your maid servant a parcel containing 
60 pamphlets, intituled “ Peace and Union, 
&c. by William Frend,” with a message, pur- 
porting that they were to be sold lor Mr. 
Frend ? — Yes. 

Were those pamphlets when you received 
them, put up so that the title pages could not 
be seen ? — To this question, Mr. Frend made 
objections, which the commissary allowed. 

How were those pamphlets put up? — I 
cannot recollect, that they were put up in any 
particular order. 

Were the title pages visible ? — I do not re- 
member they were visible ; they had titles. 

Did you open the parcel yourself? — I did. 

What were the titles of those pamphlets ? — 
* Peace and Union, &c. by William Frend.” 

Have you sold any of those pamphlets ? — I 
have. 

Do you recollect, whether at the time you 
received them, each pamphlet had an Appen- 
dix to it? — They had. 

Did you sell any copies with the Appendix 
to it? — Yes. 

Have you since that, sold any without the 
Appendix ?— I have. 1 

By whose authority was the Appendix can- 
celled ? — [Objected to by Mr. Frend, but 
ordered, as asked for no purpose but to prove 
the pamphlets with the Appendix written by 
Mr. Frend.] — By Mr. Frencrs. 

Did Mr. Frend in person, authorize you to 
cancel the Appendix ? — Yes. 

Did he in person, direct you to sell the 
pamphlet, without the Appendix ? — I do not 
recollect that he did. 

Did he give you no directions whatever in 

n rson, about the sale of those pamphlets?— 
lo not remember that he did. 
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To wliom do you intend to pay the mosey 
you have received, or may receive, for the sale 
of this book? — [Mr. Frend objected to this 
question ; the commissary thought it not iov 
proper ; however it was changed.] 

To whom have you given credit, in your 
books, for the money you have received, for 
the copies of the pamphlets that are sold?—* 
To Mr. Frend. 

Did you send a copy of the said pamphlet 
to the Master of Arts Coffee-house ? — I aid. 

Do you recollect by whom you sent it?— I 
do not. 

Court. At what time did you receive the 
parcel from your servant ? — On February the 
13th last, as appears by entry in my book. 

Do you remember numbering that book? 
[Showing him a copy of “ Peace and Union,” 
from the Master ot Arts Coffee-house.] — No; 
but I believe it to be numbered by my young 
man. 

Thomas Wagstaff sworn. 

[A book was given him by Dr. Kipling] 

Dr. Kipling. What is the title of that book? 
— “ Peace and Union, &c.” 

Did you ever see that book before ?— Yes. 

Where did you see it? — In the Master of 
Arts Coffee-room. 

Who keeps that coffee-room ? — I do^ 

From whence did that book coine ?— From 
Mr. Merrill’s. 

Look at the second leaf — Whose hand- 
writing is that? — It is mine. 

What is written on the leaf? — Master of 
Arts Coffee-room. 

Mr. Frend. Who has a right to take books 
out of the faster of Arts Coffee-room?— 
Any member belonging to the society. 

Is Dr. Kipling a member of that society?-* 
No. 

Do you know then how that book came 
into Dr. Kipling’s possession ?— No. 

Do you know who took it out of the coffee* 
room ? — Mr. Frampton of St. John’s. 

How long has it been out of the coffee* 
room ? — On the 6th of May. 

Are there any limitations respecting the 
time of taking books out of the coffee-room? 
— Seven days. 

How long is a book to be in the coffee- 
room, before it may be taken out?— Two 
months. 

When did you receive this book ? — On tha 
15th of February. 

D/. Kipling , to the Court— This book you 
observe has an Appendix. 

Court. How do you know that the book 
came from Mr. Merrill ? — Because it was 
numbered when it came in, which is the com- 
mon case with books that come from Mr. 
Merrill. 

Mr. Frend. Do you not receive into tbo 
ceioe^rooxn some am present*?— I do. 

/ 
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This cVideBce occasioned some delay, and 
Mr. Merrill was called again. 

Court to Mr. Merrill . 

Do you remember how that number came 
4ft i the pamphlet ? — I believe it is my young 
man's writing. 

Rev. Josh . Watson , M. A. sworn. 

Dr. Kipling . Were you not curate of Fen- 
stanton in February or March last ? — I was. 

Did you not in that interval make some 
inquiries respecting the price of spinning 
wool ? 

Mr. Vice-chancellor. What ! what ! spinning 
wool ! what has that to do with this business. 
{Dr. Kipling went up to the vice-chancellor 
and said something in a low voice to him : 
who said, ay, ay, go onj— Witness. I did. 

What led you to that inquiry ? — The perusal 
of part of a book which I * had read at the 
Master of Arts Coffee-house. 

What was the title of that book? — I do not 
recollect the precise title, but I have reason 
to believe, that the beginning of the title was 
M Peace and Union." 

Is any person’s name mentioned in the title 
I believe, William Frend, M. A. 
fellow of Jesus College. 

Did you find whatsis stated in that book, 
respecting the price of spinning, to be agree- 
able to the information you received from the 
inhabitants of Fenstanton ? — I had reason to 
believe that the information I received at 
Fenstanton, on that subject, was different 
from the information, 1 received from that 
book, on that subject. 

Did you mention that seeming misrepre- 
sentation to any one of your acquaintances at 
that time ? — I did, whenever inquiry was made 
of me, on the subject. 

Mr. Vice-chancellor . What is all this to 
prove? 

Dr. Kipling . That Mr. Frend is the 

aathor. 

Have you reason to think that Mr. Frend 
ever heard, that you thought, what is said in 
the before-mentioned pamphlet, about spin- 
ning, is not true ? — I have reason to conceive 
so. 

Mention that reason to the Court ? — I did 
receive notes or letters, as I presumed coming 
from Mr. Frend ; in one of which I was de- 
sired, not to assert in future, that the subject 
on which I had been questioned in various 
companies, was a misrepresentation. 

Is that note in your possession? — It is. 

Have you it in Court ? — I have. 

Please to produce it — [Mr. Watson^ro- 
4uced the note.] 

I desire that tne first note may be read . 

Mr. Watson. I cannot swear that the note 
W written by Mr. Frend. 

Rev. Edward Kilvington , A. M. sworn. 

Mr. Frend objected to the oath being given 
to Mr. Kilvington, as one of the twenty-seven. 
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Court. This objection was over-ruled yes- 
terday in Mr. Lloyd’s case. 

Dr. Kipling. Whose hand writing is that? 
[Shewing witness the note.] — Mr. Frend’s. 

Have you frequently seen him write? — Yes, 
frequently. 

Mr. Frend cross-examined the witness. 

Do you know it to be Mr. Frend’s hanth 
writing? — I do. 

How came you to know it to be Mr. Frend’s 
hand-writing? — By having very frequently 
; seen him write, and from having letters of 
I his now in my own possession. 

Did you ever write letters to Mr. Frend ?— . 
I believe I have. 

Where did you see. Mr. Frend write ? — Jn 
his room when giving lectures, for three years, 
or thereabouts. 

How long is it since you saw Mr. Frend 
write ? — About six or seven years since I saw 
him write, certainly not more. 

How then can you say, that this is Mr, 
Frend’s hand-writing, that bears so late a 
date?— I have reasons, but on Mr. Frend’s 
account, I am unwilling to give them. 

Mr. Frend. I beg the witness may be de- 
sired to give them. 

[Here the Court Consulted, and ordered Mr, 
Kilvington to give his reasons :] 

Mr. Frend’s studied attentions shown to 
me, as I believe they were shown to all those 
whom he was desirous of proselyting to his 
own opinions, were such, as to have impressed 
very deeply on my mind, the recollection, not 
only of nis hand-writing, but a thousand other 
circumstances, much more minute. — Added 
to this, I have occasionally seen his hand* 
writing since the time I formerly alluded to. 

How lone since ? — Very lately. 

How far back ? — Within a month. 

On what occasion ? — In the Order Book at 
the Master of Arts coffee-house. [The vice- 
chancellor and commissary here observed, 
that this added no new strength.] I was 
unwilling to speak more strongly. And I fur- 
ther believe that I have seen Mr. Frend write 
within these two or three year9, in his own 
room. 

Did you read the writing which you saw 
Mr. Frend write within these two or three 
years ? — I have read the directions of letters 
which I haVe seen Mr. Frend write. 

I desire to know the precise time.— I can- 
not say, but I believe, within three years. 

Is it within two years? — I believe not. 

He seems to say that he is well acquainted 
with hand-writing, I wish he may be asked 
whether he knows this hand-writing? [Throw- 
ing down some papers.] — The vice-chancellor 
thought they, might be read — the commissar/ 
thought not. 

Rev. John Plampin , M. A. sworn. 

Mr. Frend objecting to Mr. Plampin’s evi- 
dence, said, he is one of the twenty-seven, 
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and also one of those who have already sat in 
judgment on this matter in my own college, 
and condemned me on this very question 
without hearing any thing in my defence. 

The Court observed, the objection had been 
overruled. 

Mr. Frend said, here is additional ground. 
£A note was given to him by Dr. Kipling .] 

Whose hand-writing do you believe that 
to be ? — I believe it to De Mr. Frend’s. 

Court . Have you seen Mr. Frend write 
frequently and lately? — 1 have, within six 
weeks. 

Cross-examined by Mr. Frend , 

Have any of your pupils an opportunity of 
knowing your hand-writing at Lectures? — 
Certainly not, because it is not my duty to 
write in their presence. 

Does Mr. Plampin give any lectures in col- 
lege ?— [Overruled. 1 

Dr. Kipling desired that a copy of the note 
might be given to him and the managers, 
which was agreed to, and Mr. Frend now de- 
sired that a copy of their resolutions might 
be delivered to nun in exchange. This also 
was allowed. 

Rev. Thos. Neu'ton , M. A, sworn. 

[A note was given to him by Dr. Kipling"]. 

Whose hand-writing do you think that to 
be ? — I believe it js Mr. Frend’s, but I cannot 
Say positively. 

Court. Have you seen Mr. Frend write 
frequently, and how lately? — I have seen 
him write within a year or two, but not fre- 
quently. 

(A) The Note was read : 

To the Rev. Mr. Watson , Fellow of Sydney 
College. 

Mr. Frend having been informed, that Mr. 
Watson has studiously endeavoured, in various 
companies, to make it appear that his account 
of the fall in the price of spinning is a mis- 
representation ; takes this opportunity of ac- 
quainting him, that Mr. Frend gained 
nis knowledge of this circumstance from 
these sources; from the poor employed in 
spinning, from the persons employed by the 
Wool- dealers to deliver out wool to the poor, 
tmd from the printed paper sent round by the 
wool-dealers. He asserts it as a fact, from 
these informations, that the poor person, who 
earned a shilling the week before the printed 
paper Mr. Frend alludes to was sent round, 
dia the week after gain for the same quantity 
of work, only nine- pence. Mr. Audley, a 
wood- dealer in this town, is willing to corro- 
borate this account, and will, Mr. Frend doubts 
dot, give Mr. Watson any further information 
on this subject, which may not only tend to 
make Mr. Watson’s ideas clearer, but prevent 
him from mis-stating in future, a matter of 
net. 

Jesus College, March IS, 1743. 
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Dr. Kipling. Has that note ever been out 
of your possession ? — It has. 

How do you know that the very same note 
you lent, was returned to you ? — By my owe 
hand-writing, which is on one side of it. 

When was that written ?-— Before it went 
out of my possession. 

Did you return any answer to that note?— • 

I did. 

Be pleased to produce that answer to the 
Court. 

The witness delivered in the answer, which 
he could not swear was a literal, or a ver- 
batim copy, of the answer he sent to Mr. 
Frend, but that it contained the meaning and 
substance ; and was written on the same day 
he received the note. 

This Answer was then read, and delivered 
to the Itegistrary : 

To Mr. Frend, Jes. Coll. 

Mr. Watson has received a note from Mr, 
Frend, in answer to which he declares, that 
whenever the subject of conversation in his 
presence was the oppression of the poor of 
Fenstanton, as represented in Mr. Frond’s 
Appendix, he has asserted that he wished to 
beheye that Mr. Frend, through ignorance, 
had misrepresented the fact ; the foundation 
of this assertion, was information which Mr. 
Watson received at Fenstanton ; Mr. Watson 
is still of the same opinion ; as to his being 
studiously earnest either in approving or con- 
tradicting Mr. Frend’s publication, he denies 
the fact. 

Drum, March 14. 

Dr. K. Did you ever receive any answer to 
note you have now read ? — I did. 

Produce that answer. 

[Produced and read :] 

(B.) Rev. Mr. Watson , Fellow of Sydney 
College . 

Mr. Frend requests the favour of Mr. Wat- 
son to omit, in future, his remark on Mr. 
Frend’s account of the fall in spinning, name- 
ly, that he wished to believe that Mr. Frend, 
through ignorance, “ had misrepresented the 
fact,” as Mr. Frend takes upon himself to 
assure Mr. Watson, that the tact is not at all 
misrepresented. Mr. Frend has informed Mr. 
Watson from what sources he derived his in- 
formation, and takes the liberty of observing, 
that Mr. Watson is not probably aware that 
the printed bills alluded to are formed at 
meetings for a large district, and that those 
which Mr. Frend saw, did not relate only to 
the spinners of Stanton, but extended over 
Huntingdonshire, and parts of Northampton- 
shire arid Bedfordshire. 

In consequence of Mr. Watson’s note, Mr. 
Frend callea this evening on Mr. Audley, who 
has given him a printed paper just made for 
Cambridgeshire, and parts of Hertfordshire 
Bedfordshire, and Huntingdonshire, and 
shown him letters from Yorkshire and other 
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parts, informing him of the progress in the 
lowering of the value of spinning. At a 
meeting, this week, in Suffolk, spinning was 
lowerecf again Vd. per pound, from 9 d. to Id. 

Now if in contradiction to Mr. Audley, and 
a variety of dealers whom Mr. Audley is 
willing to name to Mr. Watson, besides giv- 
ing him every other information on this sub- 
ject, Mr. Watson still persists in declaring 
that the price of spinning, which was one 
week at a shilling, and reduced, accord- 
ing to Mr. Frend's account, over a large dis- 
trict, to 9 d. the week after, was not in this 
manner reduced ; Mr. Frend can only request 
that he would point out to him, from what 
source he has derived an information which 
the principal dealer in wool of this place de- 
clares not to be true, which Mr. Frend knows 
also not to be true from the actual inspection 
of the printed papers which regulate these 
proceedings. 

Mr. Frend did not in his former note refer 
to his publication at large, but simply to the 
fact of the fall of the value of spinning ; he 
did not say that Mr. Watson was studiously 
earnest in contradicting or supporting Mr. F’s 
publication, but solely that he has studiously 
endeavoured in various companies, to make 
the account of the fall in spinning, appear a 
misrepresentation. 

Jesus Coll. Thursday Evening, March 14. 

Mr. Kilvington, Mr. Plampin and Mr. New- 
ton, were then asked by Dr. Kipling whether 
they believed this note to be the hand-writing 
of Mr. Frend ; to which they respectively an- 
swered, tiiat they believed it to be his hand- 
writing. 

Dr. K . to Mr. Watson. Did you answer 
this note ?— I did. 

[The Answer produced and read :] 

To Mr. Frend, Jes. Coll . 

Sir; I was sensible from the inquiry that I 
made that the price of spinning was at the 
time mentioned in your pamphlet lower than 
the common current price, and that the value 
of a shilling's . worth of labour was only paid 
by 9 d. 

You may probably be better skilled in the 
mysteries of woollen manufactories than I 
can pretend to be ; my trifling knowledge of 
this trade does not attempt to account for the 
reason of paying what is called a shilling's 
worth of la oou r with 9 d. or lOd. ; but I believe 
it to be a notorious fact, that in proportion to 
the fluctuating value of the manufactured 
commodity, the price of spinning a certain 
quantity of wool, has varied in different de- 
grees downwards from one shilling, which 
may be considered as the maximum ; and that 
this did not commence at the period you men- 
tion, for previous to that, the price of woollen 
goods had not been at the highest, and there- 
fore a full shilling was not paid for the labour 
of spinning that certain quantity. This in- 
ionnation f received from some of the most 


respectable inhabitants of each of my parishes 
ana to the best of my recollection it is the 
substance of what I have said, when I have 
conceived your assertion (however well meant) 
hastily adopted, that before the commence- 
ment of the present war, one shilling was the 
current price, and that it immediately fell 3d. 
I again repeat that I did not think myself 
interested about any part of your pamphlet 
as to he studioi^ly earnest in having it dis- 
cussed in various companies. 

I am, Sir, your humble servant, 

Sid. Mar.'l5, 1793. Jos. Watson. 

Dr. K. Did you receive an answer to this 
note?— I did. 

[The Answer produced and read :] 

(C). Mr. Watson, Fellow of Sydney College. 

Mr. Frend did not write to Mr. Watson to 
enter into any controversy on the mysteries 
of woollen manufactories, which, like the pre- 
tended mysteries of religion, are only suen to 
those, who do not give themselves the trouble 
of gaining knowledge from the proper sources. 
It is of the misrepresentation of a matter of 
fact, to the injury of Mr. Trend's character, 
that he complains; and however light the 
subject may appear in Mr. Watson’s eyes, as 
long as truth is violated, it becomes Mr. Wat- 
son to acquire just information, and having 
done that, to convict Mr. Frend of a false- 
hood, or to retract his former assertion. Mr. 
Frend declares, that at the time mentioned 
in the Appendix to his pamphlet, spinning 
was at 9 d., the week before it was at par or a 
shilling. Mr. Watson denies this, and is re- 
ferred by Mr. Frend to Mr. Audley, the prin- 
cipal wool-dealer in this place, or to any 
wool-dealer in Huntingdonshire. It appears 
strange, that Mr. Watson should delay to call 
on Mr. Audley, from whom he will gain more 
information on this subject, than from the 
Wat respectable inhabitants of his parish, 
not immediately concerned in letting out spin- . 
ning to the poor. 

Jesus College, March 15, 1793. 

Mr. Plampin, Mr. Kilvington, and Mr. 
Newton, were called by the promoter to prove 
the hand-writing of the above note, and de- 
posed as before. 

Dr. Kipling to Mr. Watson. Were the two 
last notes you produced marked with the 
marks B. and C. by you, before you parted 
with them ? — They were. 

Did you answer the third note marked C f 
—I did. 

[Mr. Watson’s Answer read :] 

Sir ; You assert that I deny what you posi- 
tively affirm — I do not.— The information 
which I received from my parishioners, about 
the fall of the price of spinning, seemed in- 
consistent with the contents of your publi- 
cation. I repeat to you that I am not skilled 
in the knowledge of the practices observed in 
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woollen manufactories. — I cannot, from my 
own knowledge, presume to contradict what 
you, from your professed extensive investiga- 
tion of the subject, positively assert to be 
matter of fact — I will endeavour to recollect, 
if it can be deemed worthy of recollection, 
that you have unequivocally contradicted the 
idea which I had conceived, from the infor- 
mation of my parishioners. 

I have before said, that I wished to believe, 
that thro' ignorance you had misrepresented 
a matter of fact — you cannot think that I 
have injured your character, by supposing you 
liable to error. 

But I affirm, that it will be a violation of 
truth, if you maintain that I have, in various 
companies, studiously endeavoured to accuse 
you of wilful misrepresentation — I beg leave 
to decline any future correspondence with 
you upon the subject of the if fall in spinning” 
at Fenstanton — I would wish to profess the 
apparent sentiments of that person, or those 
persons, who humanely and studiously endea^ 
▼oured to deliver your pamphlet from the in- 
cumbrance of its appendices, by tearing them 
from the copies that were sent to the different 
booksellers. I would be far from desiring, 
that by any exertion of mine, the remem- 
brance even of these lucubrations, should be 
attached to the main body of your publica- 
tion. The intention of their separation from 
it, doubtless was, that they might be con- 
signed to oblivion — that peaceful asylum 
where enthusiastic rhapsodies and chimerical 
theories, having lost tneir nr /el excentricity, 
repose undisturbed from persecution, being se- 
cured by their own intrinsic insignificancy. I 
am, Sir, your humble servant, J. Watson. 

Sydney Coll. March 17. 

Dr. K. By whom did you send that answer 
to Mr. Frend?— By my bed-maker, John 
Smith. 

Did jwi bed-maker bring you any answer ? 

; 

[The Court ordered that John Smith be 
cited to appear on the next court-day.] 

Have you any particular reason to think 
that the notes marked A. B. C. came from 
Mr. Frend of Jesus College ? — I have. 

Please to give that reason to the Court. — 
The first time I met Mr. Frend in public, 
after the receipt of the third note, he used to 
me the words, “ Our correspondence has 
ceased.” 

Had you any other correspondence with 
Mr. Frend in writing, since Christmas ?— Not 
to the best of my recollection. 

Is there any other reason you would pro- 
duce to the Court? — No. 

Cross-examined by Mr. Frend . 

Have you not reason to believe, that the 
information you received from Fenstanton, 
was not true ? — At the time I received the 
information! I thought it true j since that 


time I have not searched into it, being satis- 
fied with what Mr. Frend had shown me. 

What did Mr. Frend show you ? — Several 
papers since our correspondence. 

What did these papers relate to ?— I do not 
exactly know. 

Were they certificates I believe one 
might have the form of a certificate. 

Were they all written papers ? — I believe 
not. 

Have you any recollection of what the 
printed papers referred to? — I remember 
seeing one printed paper particularly. 

I beg you to relate what the printed paper 
contained. — I believe it contained a scale of 
the prices of wool-spinning, but I cannot 
swear that it did. 

The Court was then adjourned to Monday 
next, at ten o’clock in the forenoon. 


Fourth Court Dat. 

At a Court liolden before the right wor» 
shipful Isaac Milner, D. D. Vice-Chancellor 
of the University of Cambridge, and John 
Smith, Richard Farmer, William Colman, 
Lowthef Yates, John Barker, Joseph Turner, 
Francis Barnes, and William Craven, Doctors 
in Divinity, and John Fisher, JX.D. his as- 
sessors, between the hours of ten and two on 
Monday the thirteenth of May, 1793, in ths 
Senate-house of the said University. 

Me present, 

G. Borlase, 
Not. Publ. and Regisfr, 


The office of the judge 
promoted by 
T. Kipling, D. D. 

against 

William Frend, M. A. 
and Fellow of Jesus 
College. 


Francis Hodson sworn 
and examined, also 
E. KLlvington, J* 
Plampin,T. Newton, 
J. Merrill, J. Bowtell 
) sen., J. Bowtell jun., 
H. Alger, examined, 
and J. Smith, and 
W. Mathew, IX. B. 
sworn and examined. 


Francis Hodson called by Dr. Kipling and 
sworn. 


[The Cambridge Chronicle and Journal was 
given to him, dated February 9th, 1793.] 

Are you the printer of that news-paper?— 
Yes. 

Read that advertisement.— In the press, 
and, &c. 

By what authority did you insert that ad- 
vertisement? — A gentleman of the University 
brought it to me on February the 6th, and 
desired me to insert it, and paid me for in- 
serting it. 

Was it Mr. Frend himself? — No. 

Do you know who the gentleman was?— 
It was the rev. Herbert Marsh/ fellow of St. 
John’s College. 

* In 1816 Lord Bishop of Landaff, 
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[Dr. Kipling ob9enredi to the Court ; Mr. 
Marsh is so much indisposed, as not to be 
able to attend till sent for into court.] 

Have you the writing which Mr. Marsh left 
with you ? — I have. 

Produce it to the Court. 

[Produced and read.] 

4 In the press, and in the course of next 
1 week will be published, Peace and Union, 
4 recommended to the associated bodies of 
4 Republicans and Anti-Republicans; by Wil- 
4 Earn Frend, M. A. and Fellow of Jesus 
4 College.' 

Dr. Kipling . I shall not prove the hand- 
writing of this note, till another note is pro- 
dded. 

The note was directed to the rev. Herbert 
Marsh. 

Mr. Hodson observed, the direction had 
nothing to do with the advertisement. 

The advertisement having been read, 

Mr. Hodson observed, that it was pre- 
served as his authority for inserting it. 

Mr. Marsh, who had been sent for, now ap- 
peared, and addressed the Court in these words : 

44 Mr. Vice-chancellor ; Is it absolutely ne- 
cessary that my evidence should be taken ? 
You'll consider, Sir, that Mr. Frend is a near 
relation — a man with whom I have been 
educated from ray childhood, and, of course, 
a confidential friend. I think it hard — you 
yourself, Sir, with every assessor on the 
bench, would think it hard — nay even the 
prosecutors themselves, if it was their own 
case, would think it hard, extremely hard, to 
be dragged forward in this public manner, to 
act against a man with whom they were con- 
nected by the bonds of friendship, and united 
by the ties of blood. I request, Sir, the opi- 
nion of the Court.” 

The vice-chancellor, with the commissary 
and heads, then retired, and in about a mi- 
nute the vice-chancellor returned, and made 
the following answer— 4 Mr. Marsh, the 
4 Court has taken your case into consideration, 
4 and is of opinion, that you ought not to be 
4 examined, unless Dr. Kipling particularly 
4 insists upon it/ To which Dr. Kipling re- 
plied, that he only wished to ask Mr. Marsh 
a few questions, for form's sake, relative to 
the letter. The commissary then addressed 
Dr Kipling to the following puiport : — 4 Dr. 

1 Kipling, you have heard Mr. Marsh's rea- 
* sons; the Court is satisfied with them ; and, 

‘ I think, therefore, you will not insist on his 
1 being examined/ Dr. Kipling, with some 
reluctance, then gave up the point : and Mr. 
Marsh retired. 

Dr. Kipling. Are you the printer of that 
lews- paper ? — Yes. 

Read that advertisement.—* 4 This day is 
published/ &c. 

. By whose order did you insert that adver- 
tisement?^ By Mr, Trend's own order per- 
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Mention to the Court what passed between 

you and Mr. Frend, relative to that order 

I cannot recollect the exact words, but Mr. 
Frend desired me to repeat his advertisement 
in the next paper, ana to say, 44 This day is 
published.” 

Did he not make use of these words, 4 mr 
pamphlet?' — [This question was disallowed 
by the Court as unfair.] 

Did he make use of any other words? — 
Not to my recollection. 

Did you receive a note from Mr. Frend 
soon after that conversation ? - -I received a 
note in the name of Mr. Frend, saying that 
he had omitted to desire me to add 44 the 
Price of one shilling.'' 

Produce that note to the Court, 

[Produced and read]. 

Have you ever seen Mr. Frend write ) — 
Yes, often ; but not this note, without that I 
cannot swear to this. 

Do you think those notes were written by 
Mr. Frend ? — I am of opinion they were, but 
I would not be considered to speak posi* 
tively. 

The Court desired him to give his reason* 
for thinking them the hand-writing of Mr. 
Frend. — The reasons are, that the respect | 
have for Mr. Frend, as a gentleman of litera- 
ture, and a member of this University, would 
not have permitted me to insert an adver * 
tisement, to which his name was annexed, 
unless I supposed I had his own authority 
for doing it. 

Rev. E. Kilvinglon , M. A. called. 

Dr. Kipling. I refer to the former tes- 
timony given by Mr. Kilvington, and shall 
not put the previous question again, whe- 
ther he has seen Mr. Frend write. 

[Notes marked A. and B. were put into his 
hand.] Whose hand- writing do you believw 
that to be in the note marked A. ? — Mr. 
Frend's. 

And in the note marked B. ? — Mr. Freud's 
also. Mr. Frend seemed to object to my 
former evidence, and asked, whether I had 
seen his writing within two years? I was 
then unprepared. 

By Mr. Frend . Does Mr. Kilvington 
recollect that he has seen Mr. Frend write 
within these two years? — I am now, upon 
recollection, prepared to say that I have. 

Dr. Kipling . Have you read any of Mr. 
Frend’s hand-writing, which you have seeo\ 
him write within these two years ? — I have. 

Rev. 3ohn Plampin , M. A. called. 

Dr. Kipling. Look on those two notes ; 
whose hand-writing do you believe it to be ? 
— I believe it to be Mr. Frend's, but am not 
so certain of it as I was of the others. 

Rev. Tkomat Newton, M. A. called. 

Dr. Kipling . Look at those two notes ; 
whose hand- writing is it? — I cannot speak 
positively, but I believe it to be Mr. Frend's r 


WtUiam Frend , Clerk , M. A - 
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John Merrill called again. 

Dr. Kipling. Have you [or any one for 
you, objected to by the Court] ever received 
into your house any one copy of “ Peace 
and Union, &c ” by William Frend, besides 
those 50 copies which you mentioned in your 
former evidence to have been brought to your 
house from Mr. Bowtell’s, on or about the 
15th of last February? — [Mr. Freud inter- 
posed, and begged that Dr. Kipling might be 
confined to simple questions, without any 
prolegomena, till he acquires the talent of 
writing prolegomena better.] — I never receiv- 
ed any more than that parcel on the 13th of 
Feb. last. 

Did you ever sell a book, called a second 
address to the inhabitants of Cambridge, pub- 
lished 1789. [Dr. Kipling produced a book.] 

Court. Do you think it material to prove 
the publication of Peace and Union ? — Dr. 
Kipling. — No; I want to explain some pas- 
sages in the present publication by it. 

Mr. Frend rose and asked: Are my sup- 
posed opinions in 1793, to be explained by 
a book, supposed also to have been written 
by me in 1789? 

The Court rejected the book as inadmis- 
sible in evidence. 

John Bowtell , sen. called again. 

Dr. Kipling. Have you ever had in your 
house, either as presents, or for sale, any 
copies of the pamphlet, intituled " Peace and 
Union,” that were not contained in the parcel, 
which you have told the Court, was opened 
by Mr. Frend at your house, and in your pre- 
sence ? — None that I have seen. 

Do you not think you would have seen 
them, had there been such? — Yes, I think I 
should, had I been in the way. 

Did you ever hear of any such coming into 
your house, that were not contained in that 
parcel ? — I have. 

Do you know from whence they came ? — 
No. 

Do you know who brought them into your 
house? — No. 

, Who told you about them? — My nephew, 
Jphn Bowtell. 

Have you sold any of those copies ?— No. 

Are they still in your possession ? — No. 

To whom have you delivered them, or 
caused them to be delivered ? — I have neither 
delivered them to any body, nor caused them 
to be delivered. 

John Bowtell, jun. called. 

Dr. Kipling . Have any copies of the 
pamphlet intituled “ Peace and Union, &c.” 
teen brought into your master’s house, be- 
sides all those copies of that pamphlet, which 
were taken out of a parcel opened there by 
Mr. Frend ? — I brought some in myself. 

Do you recollect how many you brought 
in ?— No. 

From whom did you receive those copies ? 

$ 


— I fetched them from the inn where the car- 
rier sets up at. 

What carrier? — The St. Ives. 

To whom were they directed ?— ' They were 
directed to our house, I think for Mr. Frend. 

Who ordered you to go to the carrier’s for 
them? — Mr. Frend. 

What did vou do with those copies ?— Mr. 
Frend desired me to unpack them. 

W here were you when he desired you 
unpack them ? — In our own house. 

Do you know what became of them after- 
wards ? — They were sent to London. 

Did you take them to the London carrier 
yourself? —Yes. 

How do you know they were copies of the 
pamphlet, “ Peace and Union, &c.” ?— I saw 
some of them untied, and saw the title- 
pages. 

When?— About the 16th or 17th of Fe- 
bruary, on a Thursday night, and they were 
sent to London the same night. 

Mr. Frend cross-examined the witness. 

Do you remember seeing Mr. Frend before 
at your house, packing up, or unpacking 
parcels ? — I have seen Mr. Frend one or two 
days before in our house unpacking a parcel. 

But within these three or four years last, 
have you seen him frequently unpacking 
parcels, or causing them to be packed?— I 
do not remember mat I have. 

John Bowtell, sen. called again. 

Dr. Kipling. Have any copies of the 
ainphlet, intituled, u Peace and Union, &c. 
y Willian Frend,” been sold in your house, 
which were not taken out of the parcel which 
you saw Mr. Frend open, to your knowledge? 
— No others have been sold but what came 
out of that first parcel that I know of. 

Have any copies of said pamphlet been 
sent from your house to Mr. Merrill’s or Mr. 
Lunn’s for sale, which were not taken out of 
the same parcel? — That I cannot tell, I do 
not know of any. 

[Mr. Frend here asked, Whether it was 
usual and regular to call and recall evidence 
in this manner? 

The commissary said he wished that it 
could be avoided.] 

Have you ever sold any copies of said 
pamphlet, with the appendix anuexed? — [Mr. 
Frend objected to this question, but the 
objection was over-ruled.] — I do not recol- 
lect that I have sold one with the appendix 
annexed. 

Was the appendix torn from any copies of 
the pamphlet at your house? — Yes, it was 
cancelled. 

Who cancelled it?— I did. 

By whose order? — By Mr. Frend’s. 

To whom have you given credit in your 
books, for the money you have received, for 
the pamphlets sold by you ? — To Mr. Frend. 

Mr. Frend . Do you recollect several par* 
cels of books of various authors, in dm 
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course of four or five years, packed or un- 
packed by me or my order at your house ? 
—4 do. 

Harvey Alger called again. 

Dr. Kipling . Did you deliver both the 
copies of the pamphlet, which you purchased 
by my order, at Mr. Lunn’s or Mr. Bow- 
tell’s, mto my hands, on the first court-day, or 
one only? — Only one. 

Which of them was it? — That which I pur- 
chased at Mr. Lunn’s. 

How do you know it was that pamphlet in 
particular ? — I marked it with an L. ' 

Did you see me take the very same pam- 
phlet from the table in the court, on that 
day?— I did. 

How do you know it to be the same ? — By 
the marks which were on it. 

At what time did I take it from the table ? — 
At the time the Court broke up. 

To whom did I deliver it ? — To me. 

When and where ?— At the table, at the 
time the Court broke up. 

Dr. Kipling now observed, that the evi- 
dence having Deen given in Court at different 
times, and in a detached way, he must beg 
for time to collect the substance, and to ar- 
range his observations upon it : but recollect- 
ing that John Smith had not been examined, 
he was called in and sworn. 

John Smith sworn. 

Do you know Mr. Frend of Jesus college 
by sight ? — Yes. 

Do you recollect carrying a note to him 
from Mr. Watson of Sidney, within these 
two or three months ? — Yes. 

Did you deliver it into Mr. Frend’s own 
hand?— Yes. 

What did Mr. Frend say to you on that 
occasion? — It required no answer. 

Is this the only note you ever took from 
Mr. Watson to Mr. Frend? — Yes. 

Dr. Kipling. I am now ready to proceed 
on article the third, and will repeat the pas- 
sage. 

Here Dr. Kipling read. Mr. Frend ob- 
jected that the passages as quoted by Dr. 
Kipling, were not in the book. Dr. Kipling 
said ; to be sure it mentioned purity of ar- 
rangement, but he left that out because he 
did not understand what it meant. We ac- 
cuse him of defaming the liturgy. In proof 
of this assertion the promoter was going to 
raad a passage out of the pamphlet published 
by Mr. 1 rend in 17H9, but the defendant 
objected to this, and the vice-chancellor, 
*ner a considerable demur with the heads, 
said, we think that unless Mr. Frend allows 
that to be his book, and that he is of the 
same opinion now which he was then, it 
cannot be read. 

. P r * Kipling. I will then leave that ar- 
ticle to the judgment of the Court. 

Dr. Kipling proceeded to the 4th article, 
ttd read p. 36, 37, 38, observing that the 
VOL XXII. 6 
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church of England must be included, as ap* 
pears evidently from the context. For m 
age 86, the author distinguishes the whole 
oay of Christians into the members of th* 
church of England, the dissenters, then the 
few dispersed over England, called, Unita- 
rians. Page 37, he speaks of the great body 
as deviating from the worship oT the one 
God. By this, therefore, he must mean the 
church of England and dissenters together. 
Certainly, therefore, the church of England 
is included. This great body he asserts to 
have associated the worship of created beings 
p. 37. with that of the God and father of 
Jesus Christ He charges us, therefore, di- 
rectly with idolatry. He cannot be speaking 
of the church of Rome, for he says, p. 38* 
“Let churchmen and dissenters examine 
how far they have deviated, &c.” 

Mr. Vice-chancellor. I should be glad. Dr. 
Kipling, to hear how you make out that in 
the peat body of Christians the church of 
England is included. 

' Dr. Kipling . I could have produced better 
evidence if I had been allowed. 

The 5th Article being read, and passages 
quoted from p. 39, Mr. Frend looked up 
and down the page, but declared he could 
not find it. 

Dr. Kipling . It is there. 

Mr. Frend. I cannot find it. 

Dr. Kipling. Mr. Vice-chancellor, it is 
exactly the same, 'tis all there except an 
omission. [Here a loud laugh on all sides.] 

Dr Kipling, after reading the 5th Article^ 
said, I believe, Mr. Vice-chancellor, it is not 
unusual for the prosecutor to point out pre- 
cedents for the direction of the Court. I will 
produce one. In the year 1590, Mr. Chark© 
was charged with asserting in a concio ad 
clerum, first that all bishops, archbishops, 
and the pope, were introduced by Satan, inte 
the church. 2dly, with affirming, that there 
ought to be no ranks of superiority in the 
church whatever. He was brought before 
the vice-chancellor, and confessed the charge. 
He ^vas called upon to recant; he refused, 
and was excluded from his college, and ba<- 
nished the university. 

Mr. Frend. Was this done by the vice* 
chancellor and the heads, or in the vice- 
chancellor's court ? 

Dr. Kipling . It was done somewhere, I 
don’t know where. 

Dr. Kipling read the 6th Article, and said 
he had nothing to add to that article; he 
should leave it all to the Court. 

The seventh Article having been read, 

'William Mathew, LL. B. Fellow of Jesus 
college, sworn. 

^ Was Mr. Frend a fellow of Jesus college 
1 in the month of February last, and does ne 
continue to be a fellow of the same at this 
time? — He was fellow in the month of Feb* 
ruary last, and is fcHow at this time. 

2 O 
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On what ground do you affirm that ? — On 
two grounds : first, because the admission to 
the fellowship in Jesus college appears upon 
the register of the college, and because I pay 
to him such money as is due to him as 
fellow. 

Rev. John Plampin , M. A. called in again. 

Do you know that Mr. Frend was fellow of 
Jesus college during the whole month of 
February' last, and that he continues still to be 
fellow ? — Yes, I do. 

Commissary. It appears that a Mr. Frend 
was fellow of Jesus, but not that the defen- 
dant is that Mr. Frend. 

Dr. Kipling. I believe it is the practice of 
the Court to put the defendant to admit or 
deny it. 

Court. You are to prove he is a master of 
arts. 

Dr. Kipling. The register books prove 
that, but they are not here. But here is a 
young man who was examined for his bache- 
lor’s degree by Mr. Frend, and as none but 
masters can examine for that degree, it fol- 1 
lows that Mr. Frend was a master of arts. 

Mr. Vice-chancellor. That is no proof. Peo- 
ple may take liberties which they have no 
authority for. 

The vice chancellor directed the registrary 
to produce the book of degrees, and the Sup- 
plicat for the admission of Mr. Frend to the 
degree of M. A., at the next court. 

8th Article. The decree of 1603 was 
then the law De Concionibus from the 
4 Prohibemus,’ by the bedell. 

Mr. Frend desired that the bedell might 
read any other laws, if any more were to be 
made use of. 

Dr. Kipling. I do affirm that he has of- 
fended these. 

Mr. Frend. Does the promoter mean 
to refer to any other ? 

Mr. Vice-chancellor, If he does, he must 
produce them in time for you to consider 
them. 

Dr. Kipling. I shall mention no more. 

* Mr. Frend. Does he refer to any more ? 
if he does, let him declare them like an 
honest man. 

Mr. Vice-chancellor. Do you (to the pro- 
moter) mean to mention any more ? 

Dr. Kipling. At present I have no inten- 
tion. 

Mr. Frend. Will he be allowed, after this, 
to mention any more ? 

Mr. Vice-chancellor . If he does, time 
shall be given to Mr. Frend. 

The 9th Article was then read, praying 
that right and justice be done. 

Here the evidence was closed, excepting 
only the proof of Mr. Frend being a master 
of arts which was postponed to the next 
court-day. 

The vice-chancellor then asked, at what 
time Mr. Frend would be ready, and in what 
manner he meant to conduct his defence. 


read, 

word 


Mr. Frend 9 aid, that he intended to divide 
his defence into three parts, which might 
take up about two hours each ; that he would 
comprise it in less if possible ; that his health 
might not enable him to go through more 
than one part in a day, but he trusted that, 
if necessary, such indulgence would be al- 
lowed to him ; he engaged it should not ex- 
ceed that time. 

Dr. Kipling then begged, that he might be 
allowed a little time to collect, arrange, and 
digest the evidence on the publication which 
had necessarily been so disjointed; and to 
add some observations upon it. 

This was granted, and the Court adjourned 
to Friday the 17th, 10 o’clock in the morning. 


Fifth Court Day. 

At a Court holden before the right wot- 
shipful Isaac Milner, D.D. Vice-Chancellor 
of the University of Cambridge, and John 
Smith, Richard Farmer, William Colman, 
Lowther Yates, John Barker, Joseph Turner, 
Francis Barnes, and William Craven, Doctor* 
in Divinity, and John Fisher, LL.D. his 
Assessors, between the hours of ten and 
twelve of Friday the seventeenth of May, 
1793, in the Senate-house of the said Uni- 
versity. 

Me present 
G. Bohlase, 
Not Publ. and Registr- 


The office of the judge 
promoted by 
Thos. Kipling, D. D. 

against 

William Frend, M.A. 
and fellow of Jesus 
college. 


The Book of De- 
grees, and the Suppli- 
cant for the admission 
i of William Frend, to 
)the degree of Mas- 
' ter of Arts, was pro- 
duced by the Keg»- 
trary, and Dr. Kipling 
, was heard upon the 
evidence heretofore produced in this cause to 
the Court. 

He began with expressing his acknow- 
ledgments to the Court for their patieut at- 
tention during the trial, and for their present 
indulgence. His aim now was to collect and 
combine the scattered parts of the evidence.— 
Arrangement would communicate energy ; a 
perspicuous connected detail would aid the de- 
cisions of justice, remove the hesitation which 
might have arisen from suspense, and im- 
press a deeper conviction, where its force had 
been weakened by the interruptions and te- 
dium of the trial. In my remarks. however, 
he said, I shall be as concise as possible^ and 
shall carefully avoid every thing impertinent 
and personal. — And, if any thine of tins na* 
ture should fell from the defendant, be left 
it to the authority of the Court to repress it. 
Whilst at the same time it would be a conso- 
lation to him, that the accuser had not, m 
that respect, been the aggressor ; that in- 
vective was deprived of the plea of 
liation. 
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After this introduction. Dr. Kipling re- 
peated the charge which nad been brought 
against Mr. Frend, and explained the prin- 
cipal step which he had taken, previous to 
the trial, in order to establish its truth. Not 
aware of any objection to the testimony of 
a domestic to a plain matter of fact, he had 
directed his servant, Harvey Alger, to pur- 
chase two copies of the pamphlet, intitled 
“ Peace and Union/* at different booksellers. 
And the Court had now heard his deposi- 
tion, that in compliance with his master's 
orders, he did on the 19th of last April, buy 
two copies, one at Mr. Bowtell’s and the 
other at Mr. Lunn's ; that, before he deli- 
vered them to his master, or any other pet- 
son, he put such marks upon them, as might 
enable him to swear to their indentity, and 
in particular, upon the copy bought at Mr. 
Lunn's, the letter L. 

Dr. Kipling then addressed the vice-chan- 
cellor, with observing, that the first result of 
his examination of witnesses was this, that 
the pamphlet marked L. and now in the pos- 
session of the Court, was one of twenty copies, 
which Philip Life, Mr. Lunn's foreman, 
brought from Mr. Frend, at his chambers in 
Jesus College, on the 3rd of April. 

The testimony upon which he built this 
conclusion, was arranged, as follows : 

Mr. Lunn had deposed, that he received by 
his agent, in consequence of a message sent 
to Mr. Frend, 20 copies of the pamphlet, 
intituled “ Peace and Union." 

Philip Life, his foreman, had deposed, that 
he went to Mr. Frend on the 3d of April/ 
with this message from his master, “ Mr. 
Lunn's compliments, and having sold all the 
copies of his pamphlet, which he had from 
Mj. Bowtell’s, desires to have 50 more that 
Mr. Frend gave him 20, and that he brought 
these to his master's shop for sale. 

Being asked, whether Mr. Lunn had any 
copies of the pamphlet unsold at the time of 
his going with the above message, he an- 
swered, “ not that I know of aud being 
again interrogated, whether Mr. Lunn had 
procured any other copies of the pamphlet for 
sale from any other quarter, between the 3rd 
and 19th ot April, ne replied, “ not to my 
knowledge." 

Another deposition of his master was, that 
the only copies he ever had for sale, were 100, 
which he received from Bowtell’s, and 20. 
which he afterwards received from Mr. Frend 
by his journey man; and that he thought he 
bad not one copy remaining in his nouse, 
when he sent him to Mr. Frend on the 3rd of 
April for some more. 

From these premises then, Dr. Kipling re- 
marked, the conclusion is clear and decisive. 

Dr. Kipling here added, that what was 
true of tne copy marked L. was also true of 
that which another witness had delivered to 
the Court on the second court-day. — Mr. 
JUoyd had deposed, that he bought his copy 
at Mr. Lunn’s shop on the ldth of April. 
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And, as if solicitous to engage the attention 
of the Court in a peculiar manner, to Ihe 
point and the proof before them, he called 
their recollection to other parts of the evi- 
dence. According to the testimony of Bow- 
tell sen. Mr. Frena had come to his house on 
or about the 13th of last February, had 
opened a parcel which was directed for him- 
self at Bowtell’s, and which contained several 
pamphlets, and had ordered his nephew 
(Bowtell, jun.) to take 50 of them to Mr. 
Lunn’s. From Bowtell jun. they had learned, 
that these 50 copies were delivered by him to 
Philip Life, ana from the latter, that he had 
received them into his master's shop, and that^ 
when they were all sold, had fetched 50 more 
from Bowtell's house, who himself gave them 
into his hands. 

After this proof, Dr. Kipling proceeded to 
show, that even admitting it was not conclu- 
sive, there remained another, which could 
not be disputed.. — Supposing Mr. Lloyd'* 
copy, and that raarkea L. were not of the 
twenty which were brought from Mr. Frend'* 
chambers, they still must have come from 
Bowtell’s house, and consequently from the 
defendant. 

His argument was comprised in the follow- 
ing interrogatories and answers : 

Philip Life was asked, “ Do you believe, 
that no more than the 50 copies, delivered to 
you by Bowtell, jun. as coming from Mr. 
Frend; the 50 you yourself afterwards re- 
ceived from Bowtell the elder, and the 20 
you brought from Mr. Frend's chambers, 
were ever exposed to sale in Mr. Lunn’s 
shop ?" And the witness replied in the affir- 
mative. 

To the question, “ Had you ever for sale in 
your shop any copies of the pamphlet, inti- 
tuled, “ Peace and Union," besides the 100 
you received from Mr. Bowtell, and the 20 
which your foreman brought from Mr. Frend ?'* 
Mr. Lunn replied in the negative. 

The elder Bowtell was then asked, whether 
any copies of the pamphlet in question, had 
been sent to Mr. Lunn’s for sale from his 
house, which had not been taken out of the 
parcel opened by Mr. Frend in his house, and 
m his presence — And his answer was, w I do 
not know of any." 

Who then, observed the promoter, as he 
recapitulated this united testimony, can con- 
trovert the plain inference, that if the copies 
before-mentioned, which were both purchased 
at Mr. Lunn’s, did not come from Mr. Frend’s 
chambers on the 3d of April, they were still a 
part of the parcel opened by Mr. Frend in 
Bowtell’s house, and revert to him as their 
publisher and owner ? 

From this accurate representation, from this 
two-fold proof of the same point, Dr. Kipling 
passed to a third particular of no less moment. 
He appeared to wish to spare no investigation, 
nor could he be conscious of having done so. 
He seemed not to expect conviction from de- 
clamation ox artifice, but to address the judge 
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in his true capacity, as the severe and steady 
patron of truth in ner plainest dress. 

He now proposed to show, that the de- 
fendant had issued the copy, which his ser- 
vant had bought at Bowtell’s, and the copy 
which belonged to the Master of Arts Coffee- 
house, and was distinguished from the other 
only by an Appendix. 

For the first, the single testimony of Bow - 
tell was adverted to. He had said, that he 
never saw in his house, either as presents, or 
for sale, any copies of the pamphlet, except 
such as had been taken out of the parcel 
opened by Mr. Frend in his house, and in his 
presence : and that he thought, he must cer- 
tainly have seen them, if there had been any 
others. 

With respect to the copy belonging to the 
Master of Arts Coffee-house, Dr. Kipling ap- 
pealed to the depositions of four witnesses. 

Mr. Merrill had told the Court, that on the 
13th of February, his maid-servant delivered 
to him a bundle, containing 50 copies, which 
were all he had ever received into his house ; 
and that he sent the copy before them to the 
Masters of Arts Coffee-house. 

Elizabeth Eversden, the maid-servant, had 
added to her master's testimony, that she re- 
ceived from a young person, about the size of 
Bowtell, jun. a bundle of pamphlets, and was 
told by him, that they were to be sold for Mr. 
Frend. 

Of the two Bowtells, the younger says, 
that, in obedience to orders given by Mr. 
Frend in person, he took a bundle of 50 
pamphlets to Mr. Merrill’s shop, and deli- 
vered it to his maid- servant; the elder de- 
poses, that Mr. Frend in his presence, ordered 
nis nephew (Bowtell, jun.) to carry a bundle 
of pamphlets, which came out of the parcel 
opened by Mr. Frend, to Mr. Merrill’s house, 
and that he knows not of any one copy being 
sent from his house to Mr. Merrill’s, except- 
ing the contents of that bundle. 

The Court then, remarked the promoter, 
cannot but anticipate the observation, which 
closes this statement. — Mr. Merrill having no 
copy for sale, but what had come from Bow- 
tell’s house, out of the parcel opened by Mr. 
Trend, they will immediately decide the claim 
of, the defendant to that which was sent to 
the Master of Arts Coffee-house. 

At this point of the summary, Dr. Kipling, 
anxious to carry along with his own convic- 
tions, those of his hearers, recalled to their 
memories the amount of the whole preceding 
proofs. Out of five copies in the possession 
of the Court, four have come from the de- 
fendant, either when he was at Mr. Bowtell’s, 
or at his own chambers: viz. Mr. Lloyd’s, the 
Masters of Arts, and the two purchased by his 
servant. 

He intended hereafter to show, that the 
-fifth had the same source. — But he was now 
proceeding to the fourth result of the evi- 
dence. And he had, he said, in his hand a 
string of depositions, whose proof could not 


be resisted, that the sale and dispersion of 
every copy within the precincts of this Univer- 
sity, originated with the defendant. — He was 
indeed aware of the objection, which might 
be here made, to the repetition of testimony, 
but requested, that the nature of his situation, 
as promoter, and the solicitude he felt, to dis- 
charge his obligations, and to impress the 
minds of his honourable auditory, might be 
admitted as his excuse and apology. 

Dr. Kipling then entered upon a narrative 
to this effect: — A parcel directed for Mr. 
Frend was brought to the house of Bowtell, 
sen., in the month of February. On the day 
it arrived, or certainly on the following day, 
Mr. Frend came and opened it in his presence. 
— It contained a number of pamphlets, 9ome 
of which Mr. Frend put into his hands. Of 
these, and of others, which he saw scattered 
about, the titles were “ Peace and Union, &c. w 
From this circumstance he concluded, that the 
titles of the rest of the parcel were the same. 
— No others, but what came out of this 
parcel, has he ever seen in his house; and 
when he sold any, he considered himself as 
accountable to Mr. Frend for the money. 

Bowtell heard Mr. Frend order his nephew 
to carry two bundles of pamphlets, which 
were a part of the parcel, one to Mr. Merrill's, 
and another to Mr. Lunn’s. — And the 
nephew, in compliance with that order, took 
the two bundles, each containing 60 pamph- 
lets, and going to the booksellers, delivered 
one to Mr. Merrill’s maid-servant, and the 
other to Mr. Lunn’s foreman. 

The maid-servant, according to her account, 
received a bundle for her master from a boy, 
about his size, and was told, “ that it con- 
tained some pamphlets to be sold for Mr. 
Frend and she delivered the bundle to her 
master with the message. 

Mr. Merrill, on opening it, found it to con- 
tain 50 pamphlets with the title “ Peace and 
Union, &c.” sold several of them, though 
none but what were a part of that bundle, and 
gave Mr. Frend credit for the money in his 
account book. 

Mr. Lunn’s foreman received the other 
bundle of pamphlets from Bowtell, jun , and 
when it was opened, either by himself, or 
Mr. Lunn, observed, that it also contained 50 
of the aforesaid pamphlets 

Mr. Lunn took notice of the number of the 
pamphlets, and also of their titles, as well as 
nis lore man. Mr. Lunn indeed received from 
Bowtell’s 100 copies in the whole, (which all 
came out of the parcel opened by Mr. Frend), 
and he had had 20 from Mr. Frend’s cham- 
bers — But besides these, he never had for sale 
any others. The 100 have been sold by him, 
and though he had not Mr. Frend’s express 
direction to sell them, yet he exposed them to 
sale, upon the presumption, that they could not 
be sent to a bookseller for any other purpose. 

From this relation drawn from the evidence, 
Dr. Kipling concluded, that not one single 
copy of the pamphlet under consideration had 


Digitized by t^ooQie 



563] William Trend, Cleric, M* A . A. D. 1793. [570 

been sold in this place, but what came from with Mr. Frend in an epistolary controversy 
the defendant : that he was the publisher of on an assertion contained in the Appendix— 
it, and had caused it to be dispersed within Three notes written by Mr. Frend had been 
the precincts of this University. , produced by Mr. Watson. The hand-writing 

He could, he said, insist upon other points, of each had been established ; and in the 
as that Mr. Lunn’s foreman had received 20 third, Mr. Frend expressly acknowledges the 
pamphlets out of Mr. Frend’s own hands, at pamphlet, to which this Appendix belongs to 
nis chambers in Jesus College, to be sold at be his — a direct confession from Mr. Frend 
his master’s shop : — but he hastened from an himself, that he is the author, 
uninteresting, though important detail, to Here the promoter, by a brief recapitulation 
prove, that Mr. Frend is the Author, as well as of these last proofs, closed his review of the 
the Publisher of the Pamphlet. evidence, ana expressed his firm conviction* 

Dr. Kipling requested, that the Court would that the most scrupulous must admit the 
connect the preceding testimony with the truth of the second article of accusation. In- 
language, in which the pamphlet is addressed deed, for his own part, he said, he had no 
to tne public. An anonymous author had not doubt of the truth of every charge. They had 
obtruded himself on their notice. The title all been read to the Court, ana spake a plain 
page greets them in the name of W. Frend, intelligible language. He held it to be inl- 
and informs them, that the book is published necessary for him to point out the pernicious 
for him, the Author. tendency of the passages quoted. The ordi- 

There is, he continued, in the minutes of nary feelings of men would be insulted by 
the Court more than one confession on the such an attempt — Neither could he be called 
part of Mr. Frend of the truth of what the on to unfold a criminal intent, where there 
tide page asserts. The pamphlet had scarce was no hidden meaning. — He left to sophistry 
appeared to the world for three days, when its own devices. 

the defendant called on Mr. Merrill, and or- Neither did he consider it, he added, as 
dered him to cancel the Appendix. Now, necessary for him fo touch on that part of his 
had Mr. Frend’s name been put into the title accusation, which had respect to the laws and 
without his knowledge, and without his con- statutes violated. — No objection had as yet 
sent, would he have ordered the last leaf to been made to that charge — and he stood be- 
be torn off? Would he not rather have di- fore a Court, which needed no counsel from 
rected the bookseller to cancel the first leaf? him, — before the governors of the University, 

He certainly admitted in this act, that the re- — a judge and his assessors, who are the estab- 
mainder claimed, and was not unworthy of lished lawful interpreters of all its ordinances. • 
his signature. Dr. Kipling then finished his accurate and 

What else is it. Dr. Kipling said, but a con- able statement by saying, that, as he could 
fession of authorship, that upon being asked not foresee what his adversary might allege 
by a bookseller's servant for more copies of in his defence, he still reserved to himself 4 
hjs pamphlet, the defendant should imrae- the privilege of reply. 

diately, with his own hands, give him those, The Vice-chancellor then observing, that 
which were in his possession ? Dr. Kipling spoke from notes, said : — Do you 

Dr. Kipling next produced and read the put the Court in possession of those notes ? 
advertisement, which had been sent to Mr. Dr. Kipling . I should have no objection s 
Hodson, to be inserted in the Cambridge but they cannot be of any use: they are 
Chronicle of the 9th of February. — It told the merely to assist my recollection : you could 
same tale to the world with the title page, not read them. 

And the note, in which it had been sent, had Mr. Vice- chancellor to Mr. Frend. Are you 
been proved by four witnesses to be Mr. ready to enter now upon your defence P 
Frend’s hand-writing. Nor was this all.— In Mr. Frend. It must be clear that I cannot, 
the following week Mr. Frend had himself as I have not yet seen the evidence that was 
called on the printer, and directed him to re- taken down in the court, and I wish to know 
peat his Advertisement. in whose hands it has been ? 

Dr. Kipling after this, reminded the Court, Commissary. It is no part of the acia curia ; 
that they were in possession of a fifth copy of it is only for private assistance of the vice* 
the pamphlet, which he had not yet assigned chancellor and his assessors ; it is no record, 
to its owner. It was that which Dr. Dickens Mr. Frend. Has any body had it ? 

had produced. He repeated Dr. Dickens’s Registrary. Dr. Kipling, 

testimony, and observed, that he had now Mr. Frend . By whose authority ? I con^ 
fulfilled the promise he before made, of show- eluded he must have had some such assistance, 
ing that this, as well as the others, came from the singular fluency and accuracy with 
from the defendant ; and he would now prove which he summed up the evidence which has 
him to be its author, and by consequence, the been given. Who knows what liberties may 
author of the rest, which bore it cotnpany. have been taken with it ? I shall certainly 
They differed in nothing, which at all affected expect the same indulgence, 
the merits of the cause — There were two with Mr. Vice-chancellor . There was no reason 

an Appendix, and three without. why Dr. Kipling should not see it* nor can 

Mr. Watson, he said, had been engaged there be any why Mr, Frend should not. 
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The vice-chancellor then proposed Monday 
or Tuesday for Mr. Frend to enter on his de- 
fence! but it being observed, by two heads of 
colleges, that those days were sermon days, 
and Dr. Fisher being obliged to be in London 
on the Wednesday, Friday was proposed and 
accepted. The vice-chancellor observed, that 
it was the wish of the Court, that Mr. Frend 
might be able to finish all in one day. Mr. 
Frend replied : — If it were possible he cer- 
tainly would ; but if he found it impossible, 
he trusted that he should meet with tne same 
indulgence which had been granted to Dr. 
Kipling. 

The Court was adjourned to Friday next, 
the 24th inst. at ten in the forenoon, when 
Mr. Frend was appointed to enter on his de- 
fence. 


Sixth Court Day. 

At a court holden before the right worship- 
ful Isaac Milner, D.D. Vice-chancellor of the 
University of Cambridge, J. Smith, R. Firmer, 
W. Colman, L. Yates, J. Barker, Jos. Turner, 
F. R. Barnes, W. Craven, and J. Postle- 
thwaite. Doctors in Divinity, and John Fisher, 
LL.D. his assessors, on Friday the 24th of 
May, 1793, between the hours of ten and 
three, in the senate-house of the said Uni- 
versity. Me present, 

G. Borlase, 

Not. Publ. and Registr. 


The office of the judge ' 
promoted by 
T. Kipling, D.D. 

against ] 

William Frend, M. A. 
and Fellow of Jesus 
College. 

heretofore produced, and 
in this cause. 


Mr. Frend was heard 
in his defence, hav- 
ing first reserved to 
himself the power 
of objecting here- 
after to any part of 
the evidence or of 
the proceedings 
had before the Court 


Mr. Frend. I hope the Court will not take 
advantage, if I should in the course of my 
defence, inadvertently call the pamphlet mine, 
as I am obliged to defend it. 

Mr. Vice-chancelior. Certainly not. 

Mr, Frend's Speecu in Defence . 4 

Mr. Vice-chancellor ; I think myself happy 
in having arrived at last to that period, in 
which it is permitted to me to speak in my 
own defence, and to refute those calumnies, 
under which, for so considerable a time, I 
have laboured. The patient attention, which 
you have bestowed on this cause during the 
fatigue of so many days, encourages me to 
liope, that you will listen to me with equal 
candour, and that I shall find no difficulty in 
proving to your satisfaction as well as that of 
the whole Court, that the charges brought 
against me are, as I asserted on a former day, 
false, wicked, and malicious. 


* From the Report published by Mr. Freud 
himself. 


It is indeed a very extraordinary tause 
which now awaits your decision • a cause not 
to be paralleled in the annals of this univer- 
sity or even of the kingdom at large. For in 
what preceding perioa is it recorded, tbit a 
number of masters of arts and doctors com- 
bined together to attack the rights of a mem- 
ber of the senate ? When was it thought 
necessary, that in defiance of the just power 
of the heads of this place, a cabal should erect 
itself into an inquisitorial office, and take 
under its cognizance the writings or speeches 
of an academic ? When did the publication 
of a pamphlet give rise to a persecution like 
this, which, though in its consequences it is 
not so much to be dreaded as those of former 
ages, from the malignity and base arts of the 
conductors, and the total violation of law and 
justice with which it has been carried on, 
exceeds certainly every thing that has been 
recorded on the page of history. 

About the middle of February was publish- 
ed a pamphlet, intituled u Peace and Union.” 
It came forth at a time when the public mind 
was filled with the strongest apprehensions 
of dangerous plots against the peace of this 
kingdom, and insurrections were supposed 
ready to break out in every quarter. As the 
highest authority had given tne alarm, each 
man was in fear for his own safety, but no 
one could possibly announce from whence the 
attack should begin. Troops were dispersed 
incognito over the country, and a look or a 
jest was sufficient to rank the friends of 
mirth and good humour among the enemies 
of government. The university was not free 
from the contagion of the times, and there 
were among us men well known for their 
intriguing disposition, who endeavoured by 
every art in their power to countenance a de- 
ception, which ought not to have gained 
ground but amongst the lowest of the people. 

On the first appearance of the pamphlet 
in question, it was held forth as a most dan- 
gerous attack on every thing sacred to Eng- 
lishmen, both in their religion and politics. 
The flame ran from one to the other, and long 
before the contents could be digested, it was 
declared absolutely necessary for the safety 
of the university and of the state itself, that 
the author should be punished in the most 
exemplary manner. Individuals first com- 
plained to the vice-chancellor, then parties of 
two, three, or more at a time, ana at last a 
meeting was called of the disaffected, who, 
now well known by the name of the twenty- 
seven, entered into resolutions, appointing 
managers for the prosecution, and directing 
that proper steps might be taken to deprive 
the author of his degrees, and to banish him 
from the university. 

This important business could not however 
be completed with the rapidity with which it 
was planned. The promoter found that se- 
veral previous steps were necessary, snd 
above three months elapsed before he was 
prepared to display his eloquence in open 
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court. In this time every assistance was 
given to him which the ablest barristers in 
town could afford ; the public orator imparted 
to him his eloquence; from the Lady 
Margaret’s professor he was supplied with 
elegance ot diction; and the professor of 
civil law by communicating to bim the whole 
of his knowledge in that profession, felt him- 
self enervated at his usual lectures. But all 
this assistance would have been in vain if 
Other means had not been employed : while 
the committee was compiling and arranging 
within, the familiars were engaged without 
doors, in searching out for information, in 
learning where the supposed author spent his 
time, what was his conversation, what letters 
he had received, and to whom he had written. 
It was enough, that a familiar heard a person 
say, that he heard another person say, that 
Mr. Frend had been talking to another person 
about his book. In an instant the promoter 
flew to the rooms of the last-mentioned per- 
son, sifted out the conversation, and adapted 
it to his purpose. One gentleman* was 
summoned to appear in this place, and was 
actually under the necessity of leaving a 
canvas in London, merely because it was his 
misfortune to have been chatting over a tea- : 
table with some ladies, when Mr. Frend came 
in and joined the conversation. No stone 
was left unturned : booksellers, booksellers* 
boys, printers, friends, relations, and enemies, 
all were set to work to bring so great a cri- 
minal to justice. 

Against these mighty efforts what had I 
to oppose ? Nothing, Sir, but silence and my 
own innocence : trusting in the mean while 
to the natural effect of time and the good 
sense of the university, not doubting that, 
when the cause was heard, the folly and ma- 
lignity of the conductors would appear in the 
most striking colours. Not that I would have 
it supposed, that I came here without assist- 
ance. The university has seen me accom- 
panied by three of its members, who would 
do honour to any cause. They are men of 
tried learning, abilities, and integrity. Men 
who ran to me in the hour of distress, and on 
whose kindness and support I shall to the last 
moment of my life, reflect with gratitude. 
Such men the university knows to be my 
friends. j 

quales neque candidiores 

Tena tulit, nec queis me sit devinctior alter. 

Without the assistance of these friends I 
must have sunk under the weight of preju- 

•The Rev. Mr. Davis, jun. fellow of Tri- 
nity College, was summoned in this manner, 
and, to his very great inconvenience, was 
{resent on the first day in the senate-house. 
The promoter, bafled m his schemes on that 
day, and universally reprobated for his con- 
duct in this instance, was obliged to give up 
his indentions of bringing Mr. Davis down 
fom town a second time.— Ftcnd. 
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dice with which the twenty-seven endeavour- 
ed to bear me down. Sir, I was pointed at as 
unfit to breathe this air ; my religious and 
political principles were totally misrepresented; 
and such were the insidious arts used, that 
nothing but this public appearance could ever 
have given me an opportunity of vindicating 
my conduct and character. 

Sir, I have been represented as an heretic, 
deist, infidel, atheist. Shall that man be 
called an atheist, who firmly believes in the 
existence of one God, the parent, the pro- 
tector, and governor of the universe ? Shall 
he be deemed an atheist, who declares, and 
has always declared his conviction of the 
.being of the First Cause in the words of the 
church of England : ‘ there is but one living 
and true God, everlasting, without body, parts, 
or passions, of infinite power, wisdom ana 
goodness, the maker and preserver of all 
things visible and invisible ?* Is this the 
language of an atheist ? Is a person, Sir, to 
be reprobated who maintains these senti- 
ments? 

But, Sir, I may be considered if not an 
atheist, yet as an infidel. Shall he, Sir, be 
esteemed an infidel, who, for the second ar- 
ticle of his creed, grounds his hope of salva- 
tion solely on Jesus Christ ? Who looks upon 
his Saviour as a person* sent from Heaven 
to be the means of the greatest happiness to 
mankind? Is he an infidel who declares his 
Saviour to be the great mediator between God 
and man, that his saviour gave himself up 
as a ransom for all, and through whom alone 
is eternal life, the free gift of God, bestowed 
upon a sinful world. However we may differ 
on other parts of our Saviour’s character, we 
certainly unite in these principles, which are 
the essential points of a Christian’s faith. 

In the third article of my belief, this whole 
audience, if we except the twenty-seven, unite 
with me. The belief of the two former arti- 
cles, unless sanctioned by a firm conviction 
of the latter point, and the necessity of acting 
under that conviction, appear to me of little 
consequence. We may boast of our know- 
ledge of and acquaintance with God, we may 
confound every gainsayer on the terms of our 
salvation, yet, u we neglect the principle of 
universal benevolence, our faith is vain, our 
religion is an empty parade of useless and in- 
significant sounds. That every Christian is 
bound to entertain sentiments of universal 
benevolence, to love his fellow creatures of 
every sect, colour, or description, is the third 
grand point of my faith. If any one. Sir, 
should ask me, to what sect I belong r my 
answer is, my sect is not confined to age$ 
- ■ 

• I am not sure that I made use of the 
words “ sent from Heaven, or coming down 
from Heaven,” but in either case they are to 
be considered as scriptural expressions, and 
consistent with my opinion, that Christ was 
not in existence eighteen hundred years ago. 
Frend , 


Digitized by t^ooQie 


575] 33 GEORGE III. 

colour, or country. I am a firm believer in 
the truths revealed by God, but I usurp no 
authority over another man’s conscience. 
Our Lora and Saviour Jesus Christ is the head 
of my sect, he has laid down the rules of its 
faith and discipline. No one can encroach on 
bis authority. His disciples are to be found 
in all nations and countries, of every age, 
language and colour. They may meet in 
places appropriated for public worship, or they 
present themselves in private only before their 
God aBd father, the God and father of their 
Saviour : but, wherever they are, they cannot 
persecute for opinion, they cannot treat their 
neighbour injuriously for any religious per- 
suasion, they are connected together solely 
by the ties of universal love. ! 

Since my religious opinions have been so | 
much misrepresented, it is not surprising 
that equal attempts have been made to hold ! 
me up, on account of my political principles, 
as an enemy to my country. Sir, I nave been 
ranked among that visionary herd to which 
it has lately been the custom to affix the name 
of republicans and levellers. Is it possible, 
Sir, to conceive, that a person educated as I 
have been, should entertain levelling prin- 
ciples? Is it likely that one who is accustomed 
to spend his life in study, and who, if such 
principles prevailed, would have no possible 
means of obtaining a subsistence, is it likely, 
Sir, that he should rank himself among level- 
lers? The supposition is absurd ana ridi- 
culous. There is not, I am convinced, one 
man in this assembly, nay, I will go still far- 
ther, I do not believe that there is one man 
in this island, who ever dreamed of such a 
principle. My opinion on this subject is the 
same with that of the bishop of Llandaff, the 
principal of the man who stands forward 
here as promoter in this nefarious cause. The 
bishop has explained what some men call the 
levelling principle, or the principle of equa- 
lity, to be that which every Englishman takes 
a pride in maintaining — an equality of rights. 
That the rich shall not oppress the poor, nor 
the poor riotously attack the rich, that they 
shall be all equal in our courts of judicature, 
these are the true principles of equality. Or, 

I may explain myself still farther by what 
takes place among ourselves. We all come 
from our respective schools with different 
qualifications indeed, but in the eyes of the 
university we are considered as equals. We 
are employed in various exercises, we have 
opportunities equally given to us all of distin- 
guishing ourselves, and when the inequality 
takes place, it is, or ought to be, from merit 
alone, the reward of the industrious use of 
our talents and our time. 

Sir, the idea of an Englishman entertaining 
the levelling principle, is absurd, and is coun- 
tenanced only by those associations, which 
endeavour to set us at variance with each 
other i and the term republican is employed 
for the same odious purpose. I have read 
much. Sir, on the subject of government, an d 
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by spending the greater part of three years 
in different tours on the continent, have had 
frequent opportunities of comparing with our 
own the various forms which prevail abroad, 
and I maintain that, excepting the small de- 
mocratical cantons of Switzerland, we have 
the greatest claim to the title of republicans 
of any nation in Europe. If to be an advo- 
cate for the just rights of the people, if to 
conceive that liberty depends on the people 
declaring their sentiments by representatives 
in parliament, if to contend strenuously for 
the independence of the House of Commons 
on every person except the people, if to wish 
for a better representation of the people, if 
these, Sir, are the sentiments which will en- 
title men exclusively to the name of repub- 
licans, I acknowledge, that I am a republican. 
I exult in the privilege of my birth-right, and 
being an Englishman, I rejoice that I also am 
a republican. And is there. Sir, a man in 
this assembly, is there an Englishman, who 
does not maintain the same sentiments ? By 
asserting our privileges, which set us far be- 
yond the other nations, it does not follow by 
any means, that we would usurp the prero- 
gatives of the first magistrate, or encroach on 
the rights of the lords of parliament. 

But, Sir, I am accused of a still greater 
crime, I rejoiced at the success of the French 
revolution. Yes, Sir, I did rejoice at the suc- 
cess of the French revolution, and is there 
an Englishman, who did not exult on this 
occasion ? At what period did I rejoice ? was 
it not at the time when every good man re- 
joiced with me, when tyranny received a fatal 
blow, when despotism was overthrown by the 
united efforts of all orders of men in an ex- 
tensive empire ? Was it not, Sir, at the time 
when that horrid dungeon was destroyed, in 
which had baen tormented so many wretched 
victims of caprice and effeminate cruelty? 
Was it a crime, Sir, to reioice, when the whole 
nation was of one mind, and this university 
thought it a duty to impress the sentiment on 
our young men, by giving them as a proper 
subject for their talents, the taking of the 
Bastile ? It was glorious in the university to 
unite with the general voice, and in the most 
public manner to express its indignation at ty- 
rants and tyranny. I did, Sir, rejoice at the 
success of the French revolution : but does it 
follow, that I was pleased with the scenes 
which succeeded, that I now look with joy 
and not with horror on the dreadful outrages 
to which that country has been exposed? Tne 
massacres and bloodshed, disgracing so noble 
a cause, have pained every lover of freedom ; 
and, viewing the conflicts of the most horrid 

f iassions of the human mind, we have been 
eft in a wretched state of suspense, and not 
having sufficient grounds for uniting fully in 
our wishes for the success of any party, we 
have conceived, that silence on French affair^ 
is most advisable 

If to exult at the approach of freedom to a 

great and powerful nation was a crime, with 
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what eagerness was the news circulated, that f 
to make up the measure of my iniquities, I 
corresponded with the national convention ! 
Inlaying this to my charge, they did me the 
honour of uniting roe with four gentlemen of 
the most respectable character in this uni- 
versity, and as I am convinced that they 
would do nothing unworthy of the character of 
Englishmen ana academics, the accusation, 
though intended to bring on me as much 
public obloquy as possible, was rendered of 
less effect As to myself Sir, I here declare 
that neither directly nor indirectly did I ever 
correspond with the national convention, and 
I make no scruple of saying, that with re- 
spect to the gentlemen, with whom I was 
supposed to be associated in this transaction, 

I oo not believe that any one of them was 
ever engaged in such a correspondence. Not, 
Sir, that I think there was any disgrace in 
corresponding with the national convention, 
but so obscure an individual as myself could 
lay no claim to the notice of that assembly. 
If I could have suggested any thing to pro- 
mote the welfare of that assembly and the j 
nation which it represented, I should cer- j 
tainly have taken pleasure in doing it. They \ 
were our friends, there was no war declared | 
between the two nations, they deserved our 
friendship, for they had broken the bands of 
slavery, and aspired to the honours of free- 
dom. 

Having thus endeavoured, by an explicit 
declaration of my sentiments, to remove the 
calumnies which have been so industriously 
circulated respecting my religious and poli- 
tical principles, I come now to the more im- 
mediate object of my defence. I am accused 
of publishing a certain book, and, by that pub- 
lication, of impugning religion as established , 
by public authority, and by such impugning, I 
of violating the laws and statutes of the uni- i 
yersity. My discourse is naturally divided 
into three heads. The second is branched 
out into four articles. In one, I am charged 
with defaming the liturgy; in the second 
with calling tne worship of the Church of 
England idolatrous ; in the third, with assert- 
mm that all ecclesiastical courts, ranks, and 
titles, are repugnant to the spirit of Christia- 
nity j and in the fourth, with profaning and 
reviling the most sacred offices of the church. 
Under the third head are mentioned two laws 
which I am supposed to have violated, the 
one a statute De Concionibus, the other a 
Grace passed in the year 1603. Of all these 
I shall treat in their order, and for that pur- 
pose I request that the second article in the 
charges delivered to me may now be read by 
the officer of the court 

[Here the second article was read. 

2nd. Also, We article and object to you 
the aforesaid William Frcnd, That in the 
present year of our Lord 1793, you did pub- 
fish, and cause to be dispersed within this 
university, a scandalous book or pamphlet, of 

vol. xrn 


which you are the author, intituled, “ Peace 
and Union recommended to the associated 
Bodies of Republicans and Anti-Republicans : 
by William Frend, M.A. fellow of Jesus Col- 
lege, Cambridge. Printed for the Author, by 
P. C. Croft, St. Ives, 1793 f which said book 
or pamphlet is annexed to these presents, and 
prayed to be admitted as if inserted herein : 
and we article and object as above ] 

Sir, I am accused in this article not only of 
publishing a book, but of publishing a scan- 
dalous book : and here I cannot help ad- 
miring with what modesty and address the 
promoter in summing up the evidence against 
me requested that, as on his part all persona- 
lities snould be avoided, the same might be 
required on the part of the defendant. Well 
might he be anxious to preclude me from all 
personalities in my reply. Satisfied with the 
abuse which he and his adherents had before 
so liberally bestowed, he might well be con- 
tent to refrain from further personality, pro- 
vided I might be withheld from expressing 
my just sensibility and resentment. Doubt- 
less he had a right to make this request, as 
there is uo personality in declaring a member 
of the senate the author of a scandalous book ! 
It is not at all personal to assert that Mr. 
Frend is unfit to breathe the air of this place ! 
It is by no means personal to endeavour to 
deprive him of his degrees, and to expel 
him from the university! Had I indeed, Sir, 
taken notice of a late publication of the 
learned promoter, had I asserted that the 
work, which he has given to the public under 
the sanction of the university, is a disgrace 
to a man of letters, that after all the labour 
bestowed on it it abounded with so many and 
such gross blunders, as instead of a fac simile 
it was more properly speaking a Jac contra - 
rium , that his prolegomena were filled with 
quaint allusions and inaccuracies of expres- 
sion, at which a boy in the lowest forms would 
blush; had I asserted such things of the 
learned doctor, I should have been called a 
dealer in personalities ; but, when he accuses 
me of writing a scandalous book, then, Sir, it 
ceases to be personality ! 

Let him not then esteem me personal. I 
will not charge him with reading scandalous 
books, I will not accuse him of vitiating his 
taste by the perusal of those vile and profane 
authors of antiquity, which to our shame many 
of us still keep in our studies. This would bo 
scandalous indeed. The learned doctor is 
better engaged than in commenting on a 
Cicero or a Demosthenes : with these profane 
authors he has long ceased to have any com- 
munication : his style is formed on much 
better models, and we cannot but admire the 
streams of eloquence which he has derived 
from the enchanting remains of a Sanctus 
Pachomius, Theodorus Beza, and Sanctua 
Bernardinus. 

Though, Sir, I disdain, every species of per- 
sonality against this promoter, I must be 
allowed to say that his charge is false. The 
2 P 
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took intituled, “ Peace and Union,” is not a j audience to investigate the methods, by which 
scandalous book; it is not deemed a scandalous | many of us, from having perused the writings, 
book by some of the most respectable mem- ; or heard the discourses of any one, can pro- 
bers of the Houses of Lords and Commons ; it nounce with ease, whether a work in question 
is not esteemed a scandalous book by several belongs to him or not. They can point out 
very distinguished characters in the literary the beauties or the deficiencies of his style, his 
world; ana in the judgment of many persons plan, his language. They can saj^ at once, 
among us eminent for their learning and abi- such a sentence was certainly the effusion of 
lities, this work so far from being deemed this writer’s zeal, or, again* none but that 
Scandalous, is thought to contain a variety of doctor could have possibly indited this para- 
topics of the utmost importance to the state, graph. For instance, who, that has read the 
and deserving the attention of every lover of prefaces of the learned promoter, or has heard 
his country. With all these I most cordially nis distinguished eloquence in the divinity 
unite in wishing, that instead of blackening schools, can doubt that he is the author of the 
and defaming tne character of the writer, the Jlate prolegomena ? Could Cicero or Livy have 
promoter and his twenty-seven had the can- iwritten in such a manner, could they have 
dour and ability to answer the publication. fventured on such flights of fancy, could they 
But whether the work is scandalous or not, Ihave raised themselves to surprise the mind 
let us consider, what proofs are brought by the 1 with such beautiful changes of cases and 
promoter that I am the author of it. After |thosc noble deviations in the moods of verbs? 
so many days employed by him in endeavour- ; Are not their metaphors feeble when com- 
ing to prove this point, it would be a very bad pared with those used by our sub-professor ? 
compliment to pass over without some notice. Where shall we find such latinity, where shall 
the labour iu which he has so strenuously we meet with such beautiful specimens of 
exerted himself. On this account it will be quotation?* 

necessary to make some previous remarks on No one, who has the least pretensions to 
the proofs of authorship in general, from critical acumen, would, on balancing all these 
which we shall easily perceive with what circumstances, doubt that Dr. Kipling, as his 
shallow proofs the inquisitorial spirit is con- signature declares, is and could alone be the 
tented, when the ruin of an individual is the author of his prolegomena. The work itself 
only point to which its zeal and malice are also carries internal marks of the editor. The 
directed. perfect resemblance it bears to the original, 

There are two ways df discovering the naving no other difference than that in several 
author of any work, which may be called the places the type is turned topsy turvy, con- 
external and internal marks of authorship, vinces us that no one but the promoter , has 
The external depend on two things, either on any claim to the merit of having corrected 
the author himself, or persons, who have had the press. 

die means of being acquainted with the au- But, Sir, strong as these internal marks are, 
thor's proceedings. Should a person declare and stronger perhaps cannot be brought, 1 
himself to be the author of a given work, must contend tnat they can be of no weight 
though this is not in itself an absolute proof, in a court of justice. It will not suffice to 
it i9 sufficient to subject him to the praise or say, the style is the same, the language is the 
censure which would have been bestowed on same, the errors are exactly such as might be 
the author. If the author does not choose to expected from this author ; still no upright 
avow himself, before those, who might be judge would be contented. The style and 
supposed entitled to question him on the language may be imitated ; there have been 
subject, and it is asserted that he has else- frauds even in the literary world, and nothing 
where made this discovery, we must be parti- but external proof can make an author ame- 
cularly careful what credit we give to the tes- nable to a court of justice for any publication, 
tiraony of the witnesses, Who come forward Hence in the present case, when the promoter 
on such an occasion. We must examine their wanted to prove the pamphlet intituled, 
characters, whether they are friends or ene- H Peace and Union,” to be mine, from a fancied 
mies, whether they are likely to speak the resemblance between certain passages in it, and 
truth fairly and openly, or whether the zeal others in a pamphlet written four years ago, 
of religion might not induce them to hazard the court very properly rejected the attempt 
a pious fraud by way of getting rid of a dan- Many external marks are not available, 
gerous opponent to their fantastic theories. Neither the title-page, nor public estimation. 
Besides, we must consider, whether they are nor writing, nor the delivery of books are, 
competent to give a legitimate proof : if they separately or in conjunction, sufficient proofs 
can neither write nor read, it will avail but of authorship. 

little, that they heard a person call himself First, with respect to title pages, I shall* 
the writer of a given work, as the work before Sir, bring two proofs, whicb-Ihave no doubt 
the court may be of a different nature and will convince every unprejudiced mind, that 

tendency from that, whose title only was — — 

mentioned in their hearing. • See the learned promoter’s preface to 

The internal marks ot authorship are va- what he calls a fac simile of the Codex Tbeo- 
rious. It is unnecessary before this learned dori Beze Cantabrigiensis.— Frend. 
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my opinion is well founded. The one shall 
be taken from the university of Oxford, the 
other from our own. We have all of us heard 
the fame of a celebrated professor of oriental 
literature in the university of Oxford. Some 
time ago he published under his own name a 
volume of sermons, which he had also 
preached in the university church. They 
were admired by every body, were held up as 
models of composition, as a complete victory 
over the heretics, particularly those, who go 
by the name of Socinians. Nothing could be 
urged against them, they were unanswerable, 
so great a champion as the oriental profes- 
sor was invincible. So much and so univer- 
sally were they esteemed, that a late lord- 
chancellor, well known for his love of pure 
religion and his regard for the interests ot the 
churchy felt himself called upon to reward 
such singular merit, and actually bestowed 
on the person whose name they bore a hand- 
some piece of preferment. Who could then, 
Sir, entertain the least doubt of ascribing in* 
finite merit to this learned writer ? Who at 
first supposed that this great, man could get 
up and preach before the university sermons 
not his own? The supposition would have 
been treated with contempt, if a concurrence 
of circumstances had not justified it, and the 
world is now in possession of the proof, that 
these noted sermons owe their celebrity to 
the united efforts of a once eminent dissent- 
ing minister and a doctor of distinguished 
merit of our own university.* 

A book lately appeared among us under 
the title of Codex Theodori Bezai Cantabri- 
giensis Now, Sir, not venturing to trust to 
my own interpretation of these words, I con- 
sulted a learned friend, who declared it could 
mean qply the codex of Theodore Beza, a 
Cambridge man. Was Beza then the author 
of this work, or was he not ? Did he write 
it? Did he compose it ? Did he publish it? 
No such thing. He wished, that it might 
not be published. So far from his writing or 
composing of it, it appears to be a transcript 
of the four gospels and the acts of the apos- 
tles, which ne purloined from a monastery in 
the course of the civil wars of France, and 
either not liking the various readings con* 
tained in it ? or fearing that it might be 
claimed by its proper owners, he made a 
present of it to the university, to be edited in 
a future age by some promoter, though not so 
learned, yet as bigotted and bloody-minded as 
himself, who should make the great discovery, 
that Bezri was a Cambridge man. 

Thus, ir title pages are to be taken as 
proofs of authorship, we may attribute to the 
oriental professor of Oxford a variety of 
errors, which arose solely from his friends 

* Mr. Badcock and Dr. Parr. — See White’s 
sermon* for the Hampton lecture, and the 
controversy on them, in pamphlets by Dr. 
Gabriel, Dr, Parr, and Dr. White.— F rend. 


A. D. 1795. [58* 

being unacquainted with the writings of 
Mohammed and his best commentators, or 
celebrate him for the splendour of a diction 
which is not to be expected from one of his 
indefatigable industry, in discovering the 
roots o i words and exploring the sources of 
Egyptian literature. The latmity also of the 
learned promoter might not only tend to 
persuade us, that Beza is a Cambridge man, 
but fix on him the stain of various heretical 
opinions, to which his Codex is supposed to 
give a sanction, and make him liable to a 
summons into the vice-chancellor’s court. 

Public estimation is also no proof of au- 
thorship. We have all of us either seen or 
beard a variety of epigrams, circulated not 
many years ago, fuli of reflections and scur- 
rilous remarks on the heads of colleges, and 
men high in rank and office among us. For 
some time it was the fashion to ascribe them 
to one of our most celebrated mathemati- 
cians. They went under his name. Every 
one pronounced them in common conversa- 
tion to be his, and if he had not expressly 
contradicted the report by openly disclaiming 
them, his fame might have gone down to the 
latest posterity rather as a satirist tlian a 
mathematician. Thus would our first cha- 
racter for eloquence have been deprived of an 
honour which is due to him alone, and which 
it is to be hoped, he will eqjoy henceforward 
unrivalled and without dispute. 

The hand -writing of a person is still less a 
proof of authorship, as we all know how 
easily it may be forged, and a person must 
have attained either great sagacity in the art 
of distinguishing hands, or great powers of 
swearing, before he can ascribe a writing to 
any individual. Besides, should the writing 
be proved to be that of any person, it does 
not follow that he is the author of the conk- 
position, he may have been only a copyist. 

I need not dwell a moment on the absur- 
dity of supposing, that the delivery of books 
can prove authorship, as in that case we shall 
convert all our bool^ellers into authors, or 
at least make the deliverers of any work into 
the seller’s hands members of the literary 
republic. 

Having thus, Sir, considered the general 
proofs of authorship, let us now examine 
those which the promoter has brought in 
favour of his assertion These are of two sorts 
either by evidence, or by writing. By the 
evidence of booksellers and their servants, 
a printer of a public paper, and certain gen- 
tlemen of the university. On the evidence 
given by the tradesmen and their servants 
I have not a single reflection to make. 
Having no sinister views, nor any other 
object than a plain statement of facts, they 
told what thev knew with a plainness and 
integrity whicn must do them credit in the 
opinion of all who heard them. But to what 
did all their evidence amount ? The bool> 
sellers and their servants relate that they re- 
ceived the pamphlet intituled, Peace and 
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Union, either from Bowtell's boy or from his 
house, except that one declares that he re- 
ceived twenty copies from myself at my own 
room. The copies at BowtelPs appear to 
have been brought by the St. Ives carrier, 
and Mr. Frend is said to have ordered cer- 
tain packets to be sent to the booksellers and 
to his friends in the university. The printer 
declares, that he received the copy of an 
advertisement from Mr. Marsh, to be in- 
serted in his paper, as also an order from Mr. 
Frend in person to repeat the advertisement, 
and afterwards a note from him stating the 
rice of the pamphlet. Being asked whether 
e could swear to my hand-writing, he said 
all that an honest man could on such an oc- 
casion. He was too well acquainted with the 
nature of an oath, and the mistakes which a 
man even in his profession might make, to 
swear positively to the hand-writing of any 
person. Yet, Sir, I may venture to say that 
he has seen me write ottener and seeh more 
of my hand-writing than any person in this 
audience, but he would give his conjectures 
only, and could not be brought by any means 
to make those round assertions, which we 
heard with astonishment from a quarter, 
whence they were least to be expected.* 

Mr. Lloyd's evidence, Sir, is too curious to 
be passed over in silence. He appeared in 
court, as it should seem, in a mode prescribed 
by the promoter with a book in nis hand. 
Enter Mr. Lloyd. Pray what have you in 
your hand, says the promoter? A book. 
What book is it? Peace and Union. Where 
did you get that book ? At Mr. Lunn’s shop. 
What did you get it for ? To bring the charge 
home, and to convict Mr. Frend, replies this 
unbiassed witness, who being questioned 
concerning some transactions at the vice- 
chancellor's lodge, declared that he did not 
come prepared to answer such questions. 

The evidence from writing is chiefly con- 
fined to certain letters said to have passed be- 
tween Mr. Watson and myself. The letters 
are produced in court, and to prove them mine, 
«tep forward Mr. Kilvington and Mr. 
Plampin, 

■ ■ Arcades ambo 

Et jurare pares, et respondere parati. v 

They look on the notes, they are asked whose 
hand-writing it is. For the first note, Mr. 
•Frend is the reply : for the second and third 
JUr. Plampin is not quite so positive. To this 
proof, that I wrote the notes, is added pre- 
sumptive evidence from a conversation, which 
I had with Mr. Watson on the subject of 
the price of spinning wool, which happened 
then to engage the attention of the univer- 
sity; and as I carried with me sufficient 
proofs that Mr. Watson's statement was 
avrong, I must necessarily have been the 
writer of the notes. There is, however, a 

* See Mr. Kilvington’s evidence. — Frend. 
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better proof remaining. Mr. Watson sent a 
servant once with a note to me, on die 
receipt of which, I said, it required no an- 
swer. 

In this account of the evidence, I have 
been in danger, I perceive, of omitting a very 
important one, though for what purpose lie 
was brought here, neither the Court nor my- 
self can possibly devise. Dr. Dickens is a 
clergyman well known in Huntingdonshire, 
and, with the singularity and vivacity of his 
conversation, many gentlemen in this univer- 
sity have been frequently entertained: he 
writes sermons, which nobody reads, and 
generally sends me, and many others of his 
acquaintance, a copy of his publications. 
Considering him as a harmless old man, who 
had not forgotten the few scraps of Latin 
which he learned at school, I have sometimes 
visited him, when in his neighbourhood, and 
he occasionally indulges me with a sight of 
bis sermons in manuscript. In return, he 
might be thought to have a claim on me for 
a copy of my publications ; but he is brought 
here to relate a circumstance, which taking 
place in Huntingdonshire, cannot be made an 
object of inquiry in this court. The fact is 
simply this : he met me one day in the house 
of a stationer at St. Ives, where I frequently, 
as is usual to persons in the neighbourhood 
of a market town, go to execute any little 
commission, to read my letters, or the paper, 
or, if occasion requires, to write letters. Dr. 
Dickens found me writing some letters, and 
near me were some pamphlets, one of which I 
told him I was going to send to an old friend 
of his. He took up a pamphlet, and said, he 
must take it with him, and in the free and 
easy way for which this facetious divine is 
noted, he bore it off, not only without, but 
actually against my consent ; and this book, 
thus taken, is it seems, brought here to prove 
that it is a production of my own pen. 

Such is the evidence which the promoter 
has collected from all quarters, sparing 
neither age nor sex, and on which he means 
to rest his position, that I am not only the 
publisher, but also the author, of the book in 
question. 

Unfortunately, however, Sir, for the pro- 
moter, his proofs are inconclusive. For first, 
with respect to his witnesses — Several of 
them are of the twenty-seven, that is, of the 
original body of accusers, and one, the Boost 
material, is his own servant. Besides the 
general objection to the twenty-seven, there 
is one of a distinct and separate kind, which 
I feel myself with infinite concern compelled 
to produce. It is so materially interesting 
both to the witness's reputation, and my 
own, that I did not choose to trust the expla- 
nation of my sentiments on this head to 
the casual observation of the present mo- 
ment, but put it down in writing, and shall 
make no apology for reading it from this 
paper. 


r 
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Here Mr. Frend read the following paper : 

Mr. Kilvington declared, that “ my studied 
attentions, shown to him, as they were, he 
believes, to all those whom I was desirous of 
proselyting to my own opinions, were such as 
to have impressed, very deeply on his mind, 
the recollection of my hand-writing.” 

The world will be at a loss to guess how 
for any attention to a person can convey a 
knowledge of hand-writing, unless those at- 
tentions had been signified by an intercourse 
of letters: but they will be at no loss to dis- 
cover, that the proof of my hand-writing was 
the least part ot Mr. Kilvington’s design. It 
was to gratify his own malignity, that he 
seized the opportunity of asserting a false- 
hood, which he had forgot how easily I could 
repel. Had I been permitted to try his skill 
in the interpretation of hand-writing, he would 
have been abashed to see, under his own 
hand, an acknowledgment which totally did 
away the slander of such an imputation. 
But I was told, that to urge the reading of his 
letters then, would weaken my defence. How, 
Sir, am I to defend myself now ? Will this re- 
monstrance be entered on the records? Will 
these letters be inserted in the Acta Curiae? 
No, Sir, there will still remain an accusation 
without an answer — an accusation compared 
with which, the present cliarge is absolutely 
nothing. Sir, how slightly soever others may 
esteem — bow slovenly soever others may dis- 
charge the duty of a tutor in giving lectures, 
in my idea, it was one of the most sacred de- 
posits which could he confided in the hands 
of man. To betray this trust by prejudicing 
young minds, in those points where they 
ought to be left to the fair result of their own 
inquiries, would be base and treacherous : yet 
this is the treachery with which I am charged. 
My name is to go down to posterity, loaded 
with the infamy of practices I abhor ; and 
from the imputation of which you were in 
vain solicited to protect it. 

I do not mean, in vindicating my own con- 
duct, to retort the accusation upon another ; 
but I mean to disclaim, in the strongest and 
the most public manner, in the face of this 
court, and of God, a practice which I abhor.* 

* The letters thrown down, were two re- 
ceived by me in the year 1788, the one dated 
July 191 h, the other July 24th, which I acci- 
dentally found about a month after the first 
meeting of the twenty-seven at the vice- 
chancellors lodge. On finding that Mr Kil- 
vington had taken so active a part in the 
prosecution, I showed them to some of my 
friends, as instances of the gratitude of the 
saints. The greater part oF them is taken 
up with the business of college testimonials, 
and at the conclusion of the first Mr. Kilving- 
ton’s words are: 

* I shall make no further apology for the 
trouble I am now giving you ; hut must say, 
that it will give me the greatest pleasure to 


Mr. Kilvington cannot, I suspect, have duly 
considered the extent and import of the word 
to proselyte. The zeal of proselyting is of a 
peculiar nature, appropriated in scripture to a 
particular body of men . Ye, says our Saviour, 
compass sea and land to make one proselyte* 
To whom does he say this ? — To whom but 
the scribes and pharisees ? And who were 
they ? Take a few traits of their character, 
as it stands afterwards marked in the language 
of our Saviour himself. All their works they 
do to be seen of men : for a pretence they 
make long prayers: they outwardly appear 
righteous and unto men, but within are fiiQ 
of hypocrisy and iniquity. 

I am well aware how apt we are to apply 
ancient descriptions to present manners; ana 
I should not wonder if the world were ready 
to discover in this place a set of mex), to whom 
the pharisaical character applies at least as 
strongly as to me : but let me caution them 
against rash judgment ; the Margaret professor 
has amply vindicated the character of those 
people frfcm such an imputation. Bigots, 
| and zealots, says he, are wonderfully ex- 


j render you any services in my power, either 
j in this, 'or any other part of the worm which 
| I may chance to be fixed in. — I am, with great 
| respect, dear Sir, your very faithful and affee- 
| tionate servant, 

“ Edward Kilvington, Jun." 

In the second letter, he tells me, after some 
further business on the testimonials: 

“ The cure, which I have engaged to accept, 

| consists of two parishes, Knockholt and 
j Downe, in the county of Kent. They are 
j situated in a most delightful part of the coun- 
try, between Bromley and Sevenoaks. The 
present incumbent is the minister of our parish 
church ; and, as he will be desirous of residing 
occasionally for a week or two, I have engaged 
on those occasions to officiate for him in Lon- 
don. The allowance is to be fifty pounds & 
year, together with the use of the parsonage 
furnished and provided with attendance. I 
am persuaded you will be happy to hear of 
my success, and I have therefore given you 
so circumstantial an account. 

“ I must again apologize for the trouble 
which I am presuming to give you, especially 
as I can never hope for an opportunity of dis- 
charging the obligations which I already 
labour under. — I am, with great esteem, dear 
Sir, yours, most affectionately, 

“ Edw. Kilvington.” 

Now is it probable, that, if I had endea- 
voured, with studied attentions, to draw off Mr. 
Kilvington from the church, he would have 
given me so circumstantial an account of his 
entrance into the office of minister in that 
church ? Would he have been persuaded, 
that I should be happy to hear of his success 
m it Frend. 

ir 
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pert in making infidels; they never, I believe, 
convert any.* 

Mr. Frend ceased reading, and continued 
his discourse. 

I have said that many of the witnesses 
were of the twenty-seven, and one is the pro- 
moter's own servant. Now, as the determi- 
nations of the Court must be made secundum 
jus civile , it is evident that these witnesses 
are inadmissible. These are the maxims of 
the civil law *. 

If the witness has any interest in the fact 
concerning which he is desired to give evi- 
dence, he will be rejected. For one cannot 
he sure that he will make a declaration con* 
trary to his own interest. 

Nullus idoneus testis in re su& intelligitur. 

1. 10 de testib. 

The persons who have a dependance on the 
party, who would make use of their testi- 
mony, such as menial servants, being sus- 
pected to favour the interest of their master, 
and to declare only what he desires, their evi- 
dence ought to be rejected. 

Idonei non videntur esse testes, quibus im- 
perari potest, ut testes fiant. 1. 6. de testib. 

Testes eos quos accusator de domo produxerit, 
interrogari non placuit. 1. 24. 

. With these maxims of the civil law, the 
opinion and the practice of our courts of com- 
mon law agree. Courts of justice, says lord 
Mansfield, do not sit to weigh what degree 
of temptation the minds of men are capable 
of resisting, but to take care, that they shall 
not be exposed to any temptations whatsoever. 
But even, if such evidence as that of the 
twenty-seven, and the servant of a prosecutor, 
were admissible in vulgar courts, in this, from 
the rules of the civil law, it must necessarily 
be rejected. 

The similarity of hand writing, is a species 
of evidence which, in a cause of this nature, 
is equally inadmissible. The memorable and 
excellent Algernon Sidney was convicted by a 
Jefferies, on a comparison of hands, yet, to 
the honour of our legislature, his attainder 
was reversed ; and it is declared in the act of 
parliament passed for the reversal,* that com- 
parison of bands is no evidence of a man's 
band-writing in criminal cases, and the same 
doctrine is acknowledged and laid down in 
the State Trials, and Hawkins’s Pleas of the 
crown.f 

The whole that has been brought forward 
on the distribution of books, falls to the 
ground, from the single evidence of Mr. Bow- 
tell, who is my agent for the distribution of 
books, aud has informed you, that he has 

* See Mainwaring’s dissertation before his 
aermons — Frend. 

* William and Mary, c. 7. of the private 
lets. 

t Hawkins, 431. 


frequently received from London,, and other 
places, parcels of books of various authors, to 
be sold or dispersed by him on my account. 
It is also in the recollection of a considerable 
part of this audience, that I have frequently 
distributed myself books in the university. 
During the agitation of the questions on the 
slave trade, and the repeal of the test act, I 
distributed a vast number of books in this 
place, and carried, in person, to every head of 
a house, a valuable work of bishop Hoadley 
on the liberty of conscience. Indeed I speak, 
I think, witnin compass, when I say, that ten 
thousand books of various sizes, written by 
various authors, have been dispersed from 
this place, either by myself, or by Bowtell, 
under my direction. The distribution »f 
these books, therefore, is no proof of my 
being the author of this work ; for, if such a 
proof is allowed, on the same principles I 
may be called to an account for many senti- 
ments totally opposite to my own, advanced 
by a variety of writers 

It would take up too much time to examine 
seriously the evidence given by Mr. Watson, 
and a long and irrelevant correspondence 
about the price of spinning wool Weil in* 
deed. Sir, might you express your curiosity to 
know how this business could possibly affect 
the question before the Court, or what strange 
rescmblanre the promoter had found out be- 
tween wool-spinning and writing a book! 
There is not a word about wool- spinning in 
the pamphlet in question. Mr. Watson in- 
deed says in one of his letters, that he did 
not refer to Mr. 1 rend’s publication, and Mr. 
Frend replies that he did not refer to his pub- 
lication, but solely to an assertion of Mr. 
Watson respecting wool-spinning But this 
was quite enough, the secret was now out, 
Mr. Frend had said his publication, and the 
familiars, who were upon the watch for every 
incident, seized this fatal note with eagerness 
and bore it off in triumph. It was read at 
the master of arts coffee-house, then at Sk 
John’s, from thence it travelled to Caius to 
the sub-promoter Mr Belward,* thence to the 
promoter; all read, all rejoiced, and all with 
the same sagacity concluded, that Mr. Frend 
must certainly be the author of Peace and 
Union, because he did not, he expressly said, 
refer to his publication. Thus the promoter 
boldly told the Court, that the pamphlet inti- 
tuled Peace and Union must be Mr. Frend’s, 

* Mr. Belward got up some time after, and 
with some warmth declared, that the notes 
were never brought to him. How this g^eat 
sub promoter came to be overlooked has gives 
rise to various suspicions Mr. Frend begged 
his pardon, for giving too hasty credit to the 
history in this respect, and should be very 
glad to absolve Mr. Belward from any other 
absurdity in the management of this cause, 
for which, as a sub-promoter, till be vindi- 
cates himself before the public, be stands ac- 
countable. — Frend, 
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because he supposes that Mr. Watson and 
Mr. Frend could not be talking of any other 
publication; whereas it is well known, that 
Mr. Frend has written several books, and 
during the course of the winter he has cer- 
tainly been engaged and is now engaged both 
in writing ana publishing. On the whole 
the remark of the two countrymen seems to 
me the best that can be made on this wool- 
spinning business. Seeing Mr. Watson stand- 
ing so considerable a time in a very forlorn 
situation, examined by the promoter, con- 
fronted with other witnesses, questioned by 
the bench, again examined, again confronted, 
reading letters about wool, and answering in- 
terrogatories on the same subject, alas ! poor 
gentleman ! says one to the other, he is guilty, 
ne certainly stole the wool. 

Thus, Sir, I have examined this voluminous 
body of evidence, which the promoter has 
taken such pains in compiling and arranging, 
and with which he has fatigued us for so many 
days. Its little worth is apparent from the 
remarks already made on it, and the promo- 
ter seems to have been conscious of the weak- 
ness of his cause, and desirous that it might 
fall to the ground, as he has taken a step 
fchich renders the whole of his proceedings 
Hull and void. Sir, I contend that the taking 
of the evidence out of court, the giving of it 
to the person who is most materially con- 
cerned in converting it to his own purpose, 
renders it both on tne principles of the civil 
law and the law of England incapable of being 
psed by the judges of this Court: it has lost 
its authenticity, it cannot be considered as 
the same evidence, it cannot be made in this 
or any future court of review the foundation 
of a judicial decision. 

The civil law says: it is not enough to 
give the declaration of a witness the effect, 
which it ought to have in justice, that the 
witness himself writes or causes another to 
write his evidence, and that he gives it or 
sends it to the judge, but it is necessary, that 
he appear before the judge, and that the 
judge himself interrogate him, and put down 
ms declaration in writing. 

The declarations, Sir, as well as the inter- 
rogatories were put down in writing by the 
registrary, and they have since been out of 
Court for some days in the possession of the 
promoter. That they are vitiated by such a 
step is evident : for, how can the judge now 
know that the interrogatories and the answers, 
by which he is to determine the cause, are 
the same that were committed to writing in 
nis presence ? The common law of England 
is equally tender with respect to eviaence, 
and aoes not permit a cause to be decided by 
a jury by any other evidence than that which 
produced before the Court, and if there 
« the appearance only of any other evidence 
wing laid before the junr, the cause falls 
ipto facto to the ground. This appears clearly 
to be the law of England from the case of 
Metcalfe and Dean (Croke’sReports, folio 189) 


in which a jury withdrew out of Court, and. 
after having called a witness to repeat the 
evidence delivered in open court, returned 
and gave their verdict for the defendant. 
This was represented to the judge, and the 
jury in vindication of themselves said, that 
the evidence given to them privately was the 
same in effect as that given in open court, 
et non alia nec diversa. The judge however 
considered this private examination by the 
jury as illegal, and set aside the verdict. 

If then the mere repetition of a viv& voce 
evidence in presence of a whole jury, who 
could not be supposed at all interested in the 
decision, was sufficient to set aside their ver- 
dict, how much more strongly must the rule 
obtain in a case, where the questions and an- 
swer are distinctly repeated and put down in 
writing, and the prosecutor has been permit- 
ted to keep the writing in his own possession, 
and to garble it as may best suit his own cor- 
rupt purposes. 

[Here the Commissary interposed and de- 
sired Mr. Frend to understand, that these 
rainute9 were no record, they made no part of 
the acta curia. Mr. Frend replied that in his 
idea this made no difference in the case, they 
certainly constituted the body of evidence by 
which the Court was to decide. Then ad- 
dressing the judge he continued.] 

On these grounds. Sir, I contend, tth^ 
there is now no evidence before the Court, 
and the judge, who is bound by our statutes to 
determine secundum jus civile, has nothing 
before him, on which to ground a judicial 
decision: therefore, after having read mybtr% 
jections to several witnesses, I shall beg leave 
to protest against this particular informality, 
ana the use of the supposed evidence, return- 
ed by the promoter to the registrary, either ia 
this or any other court of justice. 

Here Mr. Frend read the following papers : 

I. 

I object to the promoter's mode of produc- 
ing evidence as Qnprecedented and unwar- 
rantable in any court of justice. 

1. As the witnesses were not only examin- 
ed in the presence and the hearing of each 
other ; but as the witnesses were repeatedly 
reminded not only of what they had said 
before, but also of what the preceding wit- 
nesses had testified. 

2. As it was apparent, in many instances, 
and expressly avowed, by several of the wit- 
nesses, that tne promoter had himself directed 
the evidence which they were cited to give, 
and prepared with materials for his purpose. 

3. As the witnesses were not allowea to go 
through their respective evidences at once, 
but were called and re-called frequently, in a 
manner totally contrary to the practice of all 
other courts. 

4. As the interrogatories were very fre- 
quently insidious and leading questions. 

5. As witnesses were personally confronted, 
in order to prove identity, and not left, as they 
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usually are, to the casual discovery of the 
person. 

II. 

1. I object in particular to the evidence of 
Harvey Alger as inadmissible, he being the 
menial servant of the promoter of the cause. 

2. I object to the evidence of the Rev. Mr. 
Lloyd, he being one of my original accusers 
and directers oi the prosecution, and having 
expressly avowed in Court a disposition totally 
irreconcileable with the purpose of candid 
testimony. 

3. I object to the evidence of the Rev. Mr. 
Kilvington, he being also an original accuser 
and director, and having besides uttered, in 
the course of his evidence, an irrelevant and 
deliberate falsehood, which ought to invali- 
date every other part of his testimony. 

4. I object to tne evidence of the Rev. John 
Plampin, and of Mr. Matthew, .they having 
also been original accusers and directors, and 
having besides already prejudged the cause 
in my own college, and condemned me with- 
out giving me an opportunity of making my 
defence. 


III. 


I object to the validity of the minutes of 
evidence in the state in which they now 
appear since they have been taken out of 
Court and put into the promoter’s hands ; and 
I must beg leave to enter my protest against 
this informality, which is utterly repugnant 
to the established forms of law. W. Trend. 


Protest of the Undersigned against the validity 
of the evidence in this cause. 


The witnesses cited by the promoter of this 
cause having been examined in the Court 
upon interrogatories proposed by the said 
promoter, and taken down in writing by the 
registrary of the Court before they were put 
to the witnesses, and the answers of such 
witnesses having been also taken down by 
the registrary, the evidence of the several 
witnesses so recorded by the registrary, ought 
to have been kept in Court as an official 
minute of such evidence; but the original 
minutes of the evidence, as taken in Court, 
having been delivered out of the hands of the 
proper officer, and put into the custody of the 
promoter, I do protest against such evidence, 
and do declare that it has lost its authenti- 
city, and cannot be considered as the same 
evidence, or ever be made, either in this Court, 
or any future court of review, the foundation 
of a judicial decision.* W. Frend. 

The vice-chancellor now asked the regis- 
trary whether the minutes appeared in any 
part to have been at all altered ? The regis- 
strary answered, No. The jury, Sir, said Mr. 
Frend, in Metcalfe’s case, declared the same : 
the witness had not varied a tittle : the 


* These papers were afterwards delivered 
into the vice-chancellor’s hands ^ Frend, 


evidence was nee alia nec divtrta. You 
know, Sir, addressing himself to the com- 
missary, you know the civil law better than 
I do. I submit the case to your considera- 
tion. 

Mr. Frend then desired the third article in 
the charge to be read. 

[The article was read. 

3rd. Also, We article and object to you 
the aforesaid William Frend, That in the 
twenty-ninth page of the aforesaid book or 
pamphlet you have defamed the public li- 
turgy of the established church, by affirming 
that “ it is very far from the standard of pu. 
rity in doctrine, which is required in such 
compositions and we article and object as 
above.l 

Sir, I am charged in this article with de- 
faming the public liturgy of the established 
church, Defaming the liturgy ! — defaming. 
Sir, is a harsh word — a very harsh word, and 
ought to have been well considered before it 
had been applied to any observation, which 
the author of Peace and Union makes upon 
the liturgy. I will beg leave to read the 
passage as it stands in the original, not in the 
garbled and mutilated condition in which the 
promoter has thought fit to produce it “The 
liturgy of the church of England is a compo- 
sition derived from the mass-book of Rome, 
over which, if it has in some respects a mani- 
fest superiority, it is very far from that stan- 
dard ot purity in its arrangement, language, 
or doctrine, which is required from such com- 
positions.” Is then the liturgy a divine or 
a human composition ? If it is a divine com- 
position, to assert that it is the least removed 
from the standard of purity, would be cer- 
tainly defamation ; but if we allow it to be 
human, it certainly cannot be defamation to 
affirm, that it may, nay, Sir, that it must be 
imperfect. Is the author of Peace and Union 
then the only person who esteems it imper- 
fect ? Is it not acknowledged to be impels 
feet by the wisest and brightest luminaries 
of the church? I appeal to archbishop 
Sancroft, who, on account of some imperfec- 
tions in the burial service, declared, that he 
could not take upon himself the cure of souls. 
— I appeal to archbishop Tillotson, who 
wishca the church well rid of the Athanasian 
creed. — I might appeal to the present bishops 
of London and Ely, who, with several of 
their brethren, the most respectable of the 
clergy, had their meetings, to obtain some re- 
lief in the present mode of subscribing tu 
the articles and the book of common prayer. 
Nay, that it is not defamation to suppose the 
liturgy imperfect, I appeal to one or the sub- 
promoters, to Mr. Mainwaring, Margaret pro- 
fessor of divinity, who, not many years ago, 
reprimanded Dr. Pearce, then fellow of St 
Jonn’s college, for reading the Athanasian 
creed in the chapel, on one of the appointed 
days.* 

* Here Mr. Mainwaring gpt up in a great 
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Thus supported. Sir, I should be war- 
ranted in saying, that the author has ad- 
vanced nothing in the passage quoted but 
what is strictly true. Let any one examine 
the book for himself, and he will find the 
best and finest part of the whole service not 
free from that imperfection, to which all hu- 
man works are subject. The psalms, as read 
in the churches, are miserably defective, — 
they are worse ; they contain sentiments to- 
tally repugnant to that charitable and hu- 
mane spirit, which breathes in every pajge of 
the gospel, and is required of every follower 
of Christ. With what horror must a serious 
Christian revolt from those dreadful execra- 
tions, which whole congregations unite in 
Uttering with their mouths, while the senti- 
ment, it is to be hoped, is far from their 
hearts. Let his wife be a widow, say they, 
and his children fatherless : let the extor- 
tioner consume all that he has : and in the 
same manner they go on with imprecations, 
which, if they are pardonable in others, are 
certainly unhecomiug in the devotion of 
Christians. The learned may satisfy them- 
selves that there is an error in the transla- 
tion : I know it. Sir, the original conveys no 
such meaning. A iewish congregation would 
not think itself authorized thus to devote the 
most depraved of their species to the extreme 
of human wretchedness 
Instances of imperfection might easily be 
enumerated, arising ftpm various causes. 
Some are owing to the language being anti- 

2 uated. Who would say now, prevent us, 
i lord, in all our doings, when he meant to 
pray for succour or assistance? Why must 
the people in their addresses to God, be con- 
fined to a language, which, in all other cases, 
would express a sense totally different from 
their real meaning? It is to the use and 
the capacities of common congregations, that 
the common prayer should be adapted. Is it 
right that tne people in their devotions 
should be left to the alternative of praying 
for they know not what, or of finding out 
their own meaning by canons of criticism, or 
ancient glossaries ? 

To many similar defects in language, we 

passion, and declared that it was an absolute 
falsehood ; that he did no such thing. Mr. 
Freud turned to the vice-chancellor, and 
offered to prove it, but was desired to go on. 
Mr. Frend has been since informed, that he 
called Dr. Pearce, master, instead of fellow, 
and it is supposed, the sub-promoter took 
advantage of this mistake. But be this as it 
may, Mr. Frend can produce one of the most 
respectable members of the university, to at- 
test, that Dr. Pearce related this history to 
him. Whether Dr. Pearce the master of 
Jesus college, has belied the lady Margaret's 
professor, or the lady Margaret's professor 
has forgotten the heterodoxy of former days, 
I leave to these two reverend divines to set- 
tle in any way they please. Trend. 
VOL.XXIL 
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may add others, from the nature of the ar- 
rangement, owing to the liturgy having been 
taken from the mass-book of Rome, over 
which indeed the author of Peace and Union 
asserts, that it has a manifest superiority. 
Had he not, however, made such a declara- 
tion — had he said, that it was only as good as 
the mass-book, he would have had royal au- 
thority for such an assertion ; and he could 
not have been accused of defamation without 
impugning the sagacity of one of our wisest 
monarchs. In the general assembly at 
Edinburgh, in 1590, king James, afterwards 
the first of that name in England, gave this 
as his opinion of our liturgy ; “ As for our 
neighbour kirk of England, their service is 
an evil- said mass in English ; they want 
nothing of the mass but the liftings.” 

But, Sir, whatever may be the opinion of 
crowned heads on this liturgy, I make no 
scruple of declaring in public, what Lhave 
repeatedly asserted in private, that the 
liturgy of England is superior to the liturgies 
established by public authority any where in 
Europe. I have read over many Latin, Greek, 
and Hebrew liturgies : with them I have 
compared ours, and it has always been to the 
advantage of the latter. Not that it should 
be understood, that every part in the Eng- 
lish liturgy is superior to every part in those 
already mentioned. It would be absurd to 
suppose, that the psalms, in English fre- 
quently mis- translated, are superior to the 
originals in the Hebrew language, or that 
those parts of our service, which are trans- 
lated from the Greek, are better than the 
same parts in the Greek liturgies ; but, on 
taking the several liturgies together, and con- 
sidering their various excellencies and defects, 
the English seems to have an evident supe- 
riority. 

That it was not the author’s intention to 
defame the liturgy, is clear, from his own 
words in the same page. Does he not point 
out a mode of improving it, by advising that 
commissioners of the English church should 
revise the book of prayers, end propose a 
form better suited to the present times. 
Would he have said, better suited to the 
present times, if he meant to defame ? 
Would he not have said that it was not fit to 
be used in any times ? Again, he says that 
the new liturgy should not supersede the one 
in present use ; that no one should be forced 
to adopt it, but that it should be left to the 
option of each congregation to use the old or . 
tne new liturgy. Is this, Sir, the language of 
defamation ? In recommending improve- 
ments to be made in human compositions, 
there can be no defamation, and this circum- 
stance alone would be sufficient to prove the 
wickedness and the malice of the promoter, 
if they were not both apparent in his mode 
of quoting this obnoxious passage. 

Sir, when the promoter read over this arti- 
cle, I naturally turned to the page quoted 
and requested him to point out the passage 

2 Q 
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which I in vain attempted to discover. He 
was content with saying, that it might be 
found there ; he had left out only a few 
things from his own inability to understand 
what they meant. He did not comprehend 
purity of arrangement. Be it so *. Is the pro- 
moter's comprehension then to be the crite- 
rion of scandal and defamation? What 
writer can be safe if subject to the limitations 
of his taste or intellect? He has long ago 
forgotten those writings which are intended 
to refine our taste at senool and in this place, 
or a passage from a profane writer of anti- 
quity might have informed him, that 

. Cui lecta po tenter erit res 

Nec facimdia descret hunc nec lucidus ordo. 

Rejecting, however, as he does, every 
thing that savours of heathen lore, he might 
Still nave availed himself of the assistance, 
which would readily have been given him 
by a writer well known for the elegance of 
his dissertations. That elegans formarum 
spectator, who sits by him as sub-promoter in 
inis business, would have furnished him with 
an explanation of the passage, and taught 
him that purity of arrangement is only 
another expression for lucidus ordo* 

But the promoter is not only ignorant of 
the nature of arrangement; he considers 
purity of language also as an inexplicable 
Idea. From the late specimens, with which 
be has favoured the world, we are certainly 
justifiable in allowing this point to him in its 
full extent. Who that has read his late pro- 
legomena, will impute to him the least ac- 
quaintance with purity of language ? If he 
himself was alone concerned, he would have 
a right, without doubt, to reject, from every 
pamphlet, the parts which seem to him un- 
intelligible ; but, Sir, when he brings forward 
an accusation, the case is materially altered. 
Am I to be charged with a crime from his 
want of comprehension ? Will it be allowed 
in any court of justice to bring forward a 
passage, garbled in a manner to suit the pro- 
secutor’s designs, without any regard to the 
author’s meaning ? 

Sir, I contend that the promoter, by bring- 
ing forward a passage in this manner, has ren- 
dered his charge futile and ridiculous ; it could 
not be urged irf any court of justice ; and his 
attempt to prove me guilty of defamation, 
falls necessarily to the ground, t request 
that the fourth article may be read. 

[Here the fourth article was read. 

4th. Also, we article and object to you the 
aforesaid William Frend, That in a paragraph, 
contained in pages 36, 37, and 38, of the 
aforesaid book or pamphlet, beginning at the 
words, “ The same passions,” and ending with 
the words, “ episcopal convocations,” yon 
affirm that the public worship of the great 


* See Mr. Mainwaring’s Dissertation pre- 
fixed to his sermons. Frend. 


body of Christians is idolatrous ; including in 
this charge the members of the church of 
England, as evidently appears from the con- 
text : and we article and onject as above.] 

I n the former article, Sir, I was accused of 
defamation *. a more heinous offence is now 
alleged against me ; that of calling the wor- 
ship of the church of England idolatrous. On 
reading over this charge, I referred to the 
part of the book on which it is grounded, but 
after a very exact scrutiny, could not find, to 
my surprise, the term idolatrous mentioned. 
Recollecting, however, the character of the 
promoter, and considering the nature of the 
Dook9 with which he refreshes himself after 
his severer studies, I discovered at last what 
had led him to insert this among his other 
articles. The promoter, Sir, can now and 
then in private relax his features, and he is 
particularly delighted with a celebrated work, 
with which we are well acquainted — the Me- 
moirs of Gil Bias de San til lane. Meditating 
one day on this prosecution, he was resolved 
to imitate the facetious hero of these me- 
moirs, and to try whether he could not play 
as good a trick on an unfortunate academic, 
as the merry Spaniard had done on a wealthy 
tradesman. Gil Bias, with his companions, 
dressed themselves up exactly like the pro- 
moter aud the managers, and one of them, 
acting the part of the promoter, preceded the 
rest, and knocked at a tradesman’s door— it 
was opened by a boy, who, petrified at the 
sight of the holy inquisitors, in a trembling 
voice answered the promoter’s Questions. 
Does your master love children ? Oh ! yes, 
says the boy, yes, my master is very fond of 
children indeed. Write down that this man 
seduces children for a sacrifice at the paschal 
supper. Do you ever eat pork ? No, says the 
boy, I cannot say that we have pork often at 
our house. Write down that they never eat 
pork, that he is a jew convict. Pray does 
your master walk very slowly on Saturdays ? 
Yes, says the boy, my master always walks 
very slowly indeed. Write down that he 
sabbatizes, that he neVer goes beyond a sab- 
bath day’s journey on a Saturday. 

Pleased with this story, our promoter 
called together his brother managers, put the 
book into their hands, and desired them to 
read the passage quoted in the article. Do 
you see any thing in this passage ? say she, to a 
gentleman, celebrated for his eloquence:* 
No; I cannot say that I see any thing, ex- 
cept something about the orgies of Bacchus. 
Orgies of Bacchus ! blasphemous wretch ! 
write down idolatrous. Is there any thing 
else ? Yes, says a noted civilian^ here are the 
rites of the eucharist. Write down imme- 
diately, he derides the eucharist. What else 
is there? The great body of Christians, re- 
plies a third.}: Great body of Christians ! that 
is the church Jot England : write down, the 


• Mr. Mansell. f Dr. Jowett. 

X Mr. Belward. 
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church of England is idolatrous. Home went 
the managers, in amazement at the sagacity 
of their learned promoter, and as well pleased 
at this discovery as the Spaniards were with 
the tradesman’s ducatoons. 

Sir, the charge of the promoter deserves to 
be treated in this ludicrous manner, and I 
should be content with exposing him thus to 
your derision, if, by an artifice of his, he did 
not rather merit your contempt than your 
ridicule. He has quoted the last sentence of 
a paragraph, and endeavoured to fix on me 
the charge of comparing together the orgies of 
Bacchus with the rites of the eucharist. 1 
deny the charge. No such comparison is 
drawn, nor could it possibly be drawn. I dis- 
dain the imputation of having at any time re- 
viled, either by word or deed, any act or insti- 
tution of my Saviour. The orgies of Bacchus 
were contemptible heathen rites, degrading to 
human nature : the eucharist had the sanc- 
tion of our Saviour’s authority, and was calcu- 
lated to keep in the minds of the early Chris- 
tians the greatest event that had ever taken 
place in the history of mankind. I despise 
the one, and I revere the authority of him 
who instituted the other. Let the promoter 
continue his daily sacrifices to Bacchus, but let 
him not impute to me any approbation of 
them, much less suspect me of making a com- 
parison which I detest and abhor. 

Sir, the passage contains no comparison : 
it affirms a truth, a well known truth, authen- 
ticated by the history of all ages. The au- 
thor, alluding to the effect of prejudice in a 
late event • disgraceful to this country, pro- 
perly remarks, that the same passions pro- 
duce on certain minds the same effects. It 
matters not, whether priests affect to be the 
disciples of a master, who taught nothing but 
love and benevolence, or are the votaries of a 
religion replete with impurity, if their minds 
are the same, and similar occasions offer, the 
effects produced will be exactly the same. 
This truth need not be insisted on here ; it is 
exemplified in the whole conduct of the 
twenty-seven : but, ready as they are to op- 
pose every truth by which their sacerdotal au- 
thority is endangered, let them not suppose 
that this is the case with every priest. Tnere 
are very many respectable clergymen who 
feel no such alarms, and could never be pre- 
vailed on to unite with the twenty-seven. 
Why should I point out to the promoter the 
man whose chair he at present occupies, the 
bishop of Landaff, who by his conduct and 
writings, proves evidently, that he is not 
among the class of priests alluded to ? He 
would not sacrifice his religion, or oppose the 
progress of truth, for any base views whatso- 
ever; and I could, if necessary, enumerate 
many others of the same sentiments, who by 
their learning and abilities do credit to this 
University. 

But, Sir, to leave this point, which has 

* The riots at Birmingham. 
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nothing to do with the charge of calling the 
church of England idolatrous, let us consider 
the promoter’s division of Christians, on which 
he grounds his opinion that the church of 
England must be meant by the author of 
Peace and Union. Christians, says he, arc 
evidently divided by the author into three 
classes, the church of England, the dissenters 
from it, and a certain body of men called 
Unitarians. How contemptibly ridiculous and 
absurd this division is, must appear evident 
to any one who gives himself the trouble of 
reading the paragraph in question. Besides, 
what must we think of a professor of divinity, 
who makes a division, by which he excludes 
the church of England from being a Unitarian 
church ? Is the church of England then not 
a Unitarian church? Does he conceive that 
his church worships a plurality of gods ? For 
my own part among the various sects of 
Christians with which I have been conversant, 
I know but of one person, who has expressly 
denied himself to be a Unitarian. 

Sir, the church of England will give its 
sanction to no such sentiment. She will claim 
her right, in spite of the promoter, to the title 
of Unitarian ; and whatever may be the senti- 
ments of different sects on the subject of the 
divine unity, they will find it difficult to 
maintain tnat she is not a Unitarian church. 
Does not her first article expressly assert the 
unity of the godhead? and if there is any 
credit to be given to language, we must on her 
own claims call her a Unitarian church. As 
a member of that church, you Sir, are a 
Unitarian : all who hear me are Unitarians, if 
they agree with the church in asserting the 
unity of the godhead. 

But what is the number of the Unitarians 
whether of the church of England, or of the 
body to which the promoter has appropriated 
this title ? Add to them all the dissenters, and 
what proportion do they bear to the Christians 
in Europe? The author of Peace and Union, 
talking of the great body of Christians, speaks 
of a body of men, which has for fourteen 
hundred years maintained opinions nearly 
subversive of true Christianity. Can this be 
said of the church of England which has not 
been three centuries in existence ? The sup* 
position is absurd, and the division of Chris- 
tians, which the promoter would introduce, 
roves only his total ignorance ot church 
istory. 

Supposing that the church of England was 
involved in this remark, and was intended by 
the term, “ the great body of Christians,” how 
is it charged with idolatiy ? Sir, you will be 
astonished, all who hear me will be astonished, 
when they are told that there is not in the 
whole pamphlet a single passage, in which 
the terms idolatry or idolatrous occur. How 
then can the writer honestly be charged with 
fixing such an epithet on any sect of Chris- 
tians? 

But, Sir, whether, by the great body of 
Christians in the passage alluded to, wc are to 
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understand the church of England or not, this 
I will undertake to assert for myself, and to 
attest in the most public manner, that the 
church of England is not idolatrous. 1 have 
never called it idolatrous, nor supposed it to 
be idolatrous. I totally disavow the charge, 
and in denying it do repeat, of this charge in 
particular, that it is false, wicked and mali- 
cious.* I request that the fifth article may 
be read. 

[Here the fifth article was read. 

5th article. We article also and object to 
you the aforesaid William Frend, That in the 
thirty* ninth page of the aforesaid book or 
pamphlet, you have asserted, that “ ecclesi- 
astical courts, ecclesiastical ranks and titles 
are all repugnant to the spirit of Christianity 
and we article and object as above.] 

In this article I am charged with saying 
that ecclesiastical courts, ecclesiastical ranks 
and titles are all repugnant to the spirit of 
Christianity. On perusing this article and 
comparing it with the original, the first thing 
which struck me was the omission of a certain 
particular, for which I could not at first ac- 
count: ecclesiastical dress is as much ob- 
jected to in the pamphlet as ecclesiastical 
courts and titles. There must be something, 

I said within myself, extraordinary in this; 
the promoter has certainly his fears that all is 
not right about his dress, and that any re- 
marks on this subject must be injurious to his 
cause. At last I resolved to consult the 
canons which he has sworn to obey, and I 
shall now read to you the seventy-fourth, in 
which decency of apparel is enjoined to mi- 
nisters. 

“The true, ancient and flourishing churches 
of Christ being ever desirous that their pre- 
lacie and clergie might be had as well in out- 
ward reverence as otherwise regarded for the 
worthinesse of their ministrie, did thinke it 
fit by a prescript forme of decent and comely 
apparel 1 to have them knowen to the people, j 
and thereby to receive the honour and esti- 
mation due to the especial e messengers and ! 
ministers of Almighty God. Wee therefore 
following their grave judgment, and the an- J 
cient custome oT the church of England, and 
hoping that in time new fanglenesse of ap- j 
parel m some factious persons will die of lt- 
selfe, doe constitute aud appoint, that the arch- 1 
bishop and bishops shall not intermit to use i 
the accustomed apparell of their degrees. 
Likewise all dcancs, masters of colledges, 
archdeacons and prebendaries in cathedrall ! 
and collegiate churches (being priests or de% ' 
cons) doctors in divinitic, law and physick, | 
bachelors in divinitie, masters of arts, and 

• The papists worship several created 
beings, the socinians and the church of Eng- 
land worship only one created being. Mr. 
Frend disapproves of the worship of these 
three parties, and worships only tne god aud 
father of Jesus Christ, fiend . 


bachelors of law, having any aedesiastic&l 
living, shall usually weare gownes with stand- 
ing collars and sleeves streight at the bands, 
or wide sleeves, as is used in the universities, 
with hoods or tippets of silk or sarcenet and 
square caps.” 

[Here Mr. Frend was interrupted by the 
vice-chancellor, who said, surely, Mr. Frend, 
you do not think that this will be of use to 
you in your defence. Certainly not, replied 
Mr. Frend, and went on reading.] 

“ And that all other ministers admitted or 
to be admitted into that function, shall also 
usually weare the like apparell as is aforesaid, 
except tippets only. Wee doe further in like 
manner ordaine, that all the said ecclesias- 
ticall persons above-mentioned shall usually 
weare in their journies, cloakes with sleeves, 
commonly called priests cloakes,without gards, 
welts, long buttons or cuts. And no eede- 
siasticall person shall weare any coife or 
wrought night- cap, but only plain night-caps 
of blacke sflke, satten or velvet.” 

[Here the vice-chancellor interrupted Mr. 
F rend again. W hat is all this to the purpose ? 
it cannot do you any good. Certainly not, 
certainly not, Mr. Vice-chancellor, replied 
Mr. Frend, and continued reading.] 

“In all which particulars concerning the 
apparel here prescribed, our meaning is not 
to attribute any holiness or special worthi- 
ness to the said garments, but for decency, 
gravitie, and order, as is before specified. In 
private houses and in their studies the sayd 
persons ecclesiasticall may use any comely 
and schollarlike apparell. Provided that it bee 
not cut or pricked, and that in public they 
go not in their doublet and hose without 
coats or cassocks, and also that they wear 
not any light coloured stockings. Likewise 
poor beneficed men and curates (not being 
able to provide themselves long gownes) may 
goe in short gownes of the fashion aforesayd.” 

Such, Sir, is the law of the church with 
respect to dress, how well it is observed by 
the promoter is too apparent. So far from 
obeymg it, is he not frequently on horseback 
in contempt of all ecclesiastical discipline, 
without the priests cloak to cover his naked- 
ness ? nay, have we not seen him here ex- 
posing himself in defiance of all decency, in 
nis doublet and hose ? Are the sub-promoters 
more attentive to their priestly apparel? At 
this very moment I discover among them the 
indecorous phenomenon of white stocking!* 
If, Sir, the promoter can thus despise the laws 
of the church, it is no wonder that he should 
be fearful of any mention of ecclesiastical 
dress : but his conduct deserves the severest 
reprehension, and he, who could undertake 
such a cause, must be held up as a fit object 
for derision and ridicule. 

1 do maintain. Sir, that the charge of the 


• Mr. Mansell, the new disciplinarian, was 
as usual in light-coloured fustians and white 
stockings. Frend . 
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promoter is false. I have never asserted, nor 
did it ever enter into my mind to assert, that 
ecclesiastical courts and ecclesiastical ranks 
and titles are all repugnant to the spirit of 
Christianity. There are some ranks, titles, and 
courts repugnant, and others not repugnant to 
the spirit of Christianity. The court of inqui- 
sition, for instance, is in my opinion of the 
former sort, wicked and detestable, and all ec- 
clesiastical courts formed on the same prin- 
ciples, deserve the same epithets: — Courts, 
wnere the judge is determined to condemn, 
where he does not sit to investigate, but to 
harass the accused by every means he can 
possibly devise. Again there are ranks and 
titles repugnant to the spirit of Christianity : 
that of nope is of this nature, and every title 
or rank derived from him, by which he or his 
adherents claim a power over the people not 
authorized by the laws of the country, or the 
precepts of the Christian religion. 

On the other hand there are ranks, titles, 
and courts, by no means repugnant to the 
spirit of Christianity. Such for example, were 
tne titles of episcopal, presbuteroi, diaconoi , of 
the early Christians ; such their courts for the 
correction of morals, and the indiction, if ne- 
cessary, of the punishment of excommuni- 
cation. 

But, Sir, the author of Peace and Union 
no where makes the general proposition laid 
down by the promoter, who has taken an un- 
warrantable liberty in misquoting and misre- 
presenting a passage. It is in the recollec- 
tion of the Court, that, when this article was 
read, the promoter asserted, that the words 
quoted by him were exactly the same as a 
sentence in the book, excepting only an 
omission and an insertion. To be sure it is 
perfectly justifiable to omit and insert at 
pleasure, but such liberties, though they may 
suit the promoter’s purposes, totally destroy 
the meaning of a writer. Sir, by the same 
mode of garbling and mutilating sentences, 
the sacred scriptures might be quoted as con- 
taining the most honrid blasphemies, and it 
would be easy to convict the oible of atheism. 
In one part we read this general proposi- 
tion, there is no God : it is positively affirmed 
that there is no God, but shall we rest our 
faith upon this article ? Shall we, like the pro- 
moter, indulge in omissions and forget a very 
material part of the verse; .it is the fool who 
uses this language : the fool hath said in his 
heart, there is no God ? 

Again we read in another part of our Bible, 
that an eminent leader of a faction, having 
been over-ruled in the cabinet of a rebellious 
son, went home and hanged himself: and 
in another place it is said, go thou and do 
likewise ? W ill the promoter be satisfied with 
scriptural authority ? Shall 1 be authorized in 
giving him this advice: Achitophel went 
home and hanged himself: go thou and do 
likewise ! The promoter will omit, insert, de- 
range, confound, to injure another man ; but, 
when his own principled are brought home 


to himself and supported too with scriptural 
authority, he keeps his place with the utmost 
tranquillity. 

Here the vice-chancellor interposed. I do 
not see how this applies to your case. 

It applies, Sir, thus; it proves that the 
danger and injustice of quoting authorities 
imperfectly and detaching passages from the 
context of any writing is such, that by these 
means any author may be represented as as- 
serting things totally different from and ab- 
solutely contrary to his express and plain 
meaning. In the instance now before you, 
the promoter, by leaving out the wovd, 
1 hence’ and inserting the word * are/ has 
converted into a general and absolute asser- 
tion, what is only true when restrained to the 
conditions of the preceding paragraph. Hence, 
says the author, hence, namely as it is said 
in the preceding paragraph, from the people 
being prevented from interfering in eccle- 
siastical concerns, are derived those courts, 
ranks, and titles, which are all repugnant to 
the spirit of Christianity. And when did this 
first take place ? when the love of pre-emi- 
nence began to bear sway over the minds of 
the clergy, that is, as it is said in page 36, 
fourteenhundred years ago. From that time, 
from the council of Nice, the great body of 
Christians has been under this delusion ; the 
clergy in tlie greater part of the world think 
themselves superior to the people, arrogate 
to themselves unbounded power, separate 
themselves from the laity, and bind them- 
selves by vows to obey a foreign prelate. 
This is universally true of the catholic world, 
but it is certainly not true in the whole or in 
part in all prolestant countries. I must there- 
fore conclude this article by observing, that 
the promoter, in his usual way, has misquoted 
the author of Peace and Union, and laid to 
my charge the maintaining of a general pro- 
position concerning courts, ranks, and titles, 
which I utterly (fisavow : and by acting in 
this manner he has given me another oppor- 
tunity of showing, that his charges against 
me arc false, wicked, and malicious. 1 beg 
that the sixth article may be read. 

£Here the sixth article was read. 

6th Article. We article and object to you 
the aforesaid William Frend, that you have 
profanely reviled and ridiculed the most sacred 
offices of religion, as enjoined by the church 
of England, and performed by its ministers, 
in the following passage contained in the 
thirty-ninth and fortieth pages of the afore- 
said book or pamphlet (that is to say), “The 
laity, like brute beasts, sit tamely under tms 
usurpation: a man, if a priest or minister 
enters, is not master of his own house; he 
must not thank God for the blessings of pro- 
vidence at his own table ; he cannot pledge 
his faith to a lovely woman without the inter- 
ference of the priest ; his offspring must be 
sprinkled by sacred hands, ana at death he is 
not committed to his long home without ano- 
ther incantation. 
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“ These superstitious prejudices are, without 
doubt, highly beneficial to the interest of the 
clerical community ; but the morals of neither 
party are consulted. The laity are apt to 
imagine that there are some practices in 
which they may be indulged without any im- 
putation on their Christian character ; and the 
gentleman in black is supposed to put on a 
particular set of features and behaviour with 
his clothes and we article as above.] 

In this article I am accused of having pro- 
fanely reviled and ridiculed the most sacred 
offices of the church, and from the peculiar 
emphasis with which the promoter repeated 
from the pamphlet the passage on which this 
charge was founded, it was easy to see that 
here lay the chief strength of the accusation ; 
and it was naturally to be expected that he 
should support this assertion with a clearness 
and force of argument proportioned to the 
stress which he laid upon it. But, behold, 
instead of proving or attempting to prove a 
single syllable in the article, he fairly aeserted 
the point, and left to the Court to make out 
what he felt it impossible to prove. Thus 
were my judges converted into accusers, and 
,1 was left without knowing in what manner 
or to what I should reply. 

I might indeed imitate his silence from the 
full persuasion, that a reader of the book 
would find it difficult to discover, on what 
principle the promoter has grounded his as- 
sertion. Surely it became him to show, what 
ware those officesof the church which he called 
not barely sacred, but most sacred, and which I 
am represented as having profanely reviled 
and riaiculed. For my own part, I never heard 
that there was an office prescribing the mode 
of thanking God for the blessings of provi- 
dence at table ; and I never read one in the 
common book of prayer for sprinkling a man’s 
offspring by sacred hands*, and, as the pro- 
moter lias not chosen to specify any office, 
we may safely conclude that he labours under 
some error, and that he has dreamed of an 
attack on offices which exist only in his own 
imagination. 

But as he has chosen to accuse me of re- 
viling sacred offices, it is incumbent on me 
to consider two things, the rites themselves, 
and the persons by whom the rites are per- 
formed. 

With respect to the rites of the church of 
England, I feel no difficulty in delivering my 
sentiments upon them, from which it will 
evidently appear that I could not wish to re- 
vile them. They seem to me in general very 
decent and solemn, fit to extite among the 
members of the church devotional senti- 
ments. The services are drawn up in a strain 
of piety, which would do credit to any church, 
ana however exceptionable some offices may 
appear to the most eminent among the dig- 
nified clergy, they do not deserve to be re- 
viled or to oe treated with ridicule. 

In considering the pre-eminence assumed 
by priests as a body above the laity, the au- 
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thor of Peace and Union has properly called 
it an usurpation : but do the ministers of the 
English church usurp an authority over the 
laity? They perform offices as ministers of 
the state, as servants to the country. They 
are appointed to their posts like other civil 
officers, acknowledge themselves obedient in 
all things to the nrst magistrate, are not a 
separate order from the people, but perform 
services only as they are enacted by parlia- 
ment. Is not this, Sir, the language of the 
pamphlet? and is it not extraordinary that a 
writer should be charged with imputing that 
to the church of England, which he had ex- 
pressly denied to belong to it ? 

The contrary of all this is true in the 
church of Rome, whose rites seem more like 
heathenish incantations than the decent ser- 
vices of a Christian community. Let any one 
compare together the ceremonies used in the 
Romish church at a marriage or a burial with 
the corresponding ones in the church of 
England, and he will not hesitate to use the 
language of the author of Peace and Union 
witn respect to the former, which he would 
think totally inapplicable to the latter. But 
the promoter i9 unfortunately unacquainted 
with the rites of any church except nis own; 
and, as he saw an allusion was made in the 
English language to matrimony and burial, 
he concluded that the writer must necessarily 
allude to the ceremonies of his own church; 
not considering that other countries use cer- 
tain ceremonies on those occasions, and that 
the description of them, if applied to his own 
church, w ould appear very erroneous, if not 
ridiculous. 

Again, the persons who perform these 
offices in the Romish church do usurp an 
authority over the people, and the laity, like 
brute beasts, do sit tamely under this usurpa- 
tion. They keep themselves apart from the 
people, and countenance a variety of preju- 
dices by way of increasing their spiritual 
domination. 

These superstitious prejudices, the writer 
of * Peace and Union* says, very properly, 
are benefic ial to the interests of the clerical 
community, and it is right to observe that, 
though all prejudice is hurtful, some are more 
so than others, and deserve particularly to be 
called superstitious. The prejudice for ex- 
ample in favour of a clergy is superstitious, if 
founded on some mistaken notions of a sepa- 
rate order being spoken of in the new testa- 
ment as more sacred than the rest: if the 
priests are conceived to approach nearer to 
the divinity, to have a peculiar character of 
sanctity, and to be entitled to a particular 
kind of reverence, not owing to merit or 
ability, bnt to some gifts bestowed on them 
on their entrance into the order. The re- 
spect paid to ministers in a Protestant com- 
munity ought to be of a different nature. In 
England they are considered as employed in 
certain duties by the state, and according to 
their behaviour in the performance of those 
duties, they will be respected or neglected. 
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There are no rites. Sir, of the church of 
England revilett in this passage, nor does 
the writer seem to have any objection to 
the performance of them by its ministers. 
The same line must be drawn in this as in 
the last article : the whole evidently belongs 
to the great body of Christians which has for 
fourteen hundred years swerved very widely 
from the truth of Christianity. 

That the author could not mean to involve 
in one common censure the ministers of 
Protestant churches appears from his words 
in pages twenty-eight and forty-one. In the 
former he recommends a provision to be 
made for the clergy, and that the profession 
should possess such emoluments, as may 
render it a proper pursuit for men of liberal 
education. In the latter he declares, that, from 
the profession of a teacher of Christianity, 
respect ought not to be withheld. This, Sir, 
would not be said by one who wished to 
retile the rites or the members of any church, 
and the misapprehension of the learned pro- 
moter arose solely from his unwearied em- 
ployment in other pursuits, and his total 
ignorance of every thing relating to theology 
and church history. 

Having thus, Sir, made some general re- 
marks on the four articles in which I am 
accused of impugning religion as established 
by public authority, I shall now read to you 
my answer to each charge in particular, as it 
is drawn up for the future inspection of the 
Court. 

Here Mr. Frend read the following paper : 

Answer to Article the Third. 

The liturgy of the church of England, being 
confessedly an uninspired composition, it 
will appear to many not scandalous, to say 
that it must be imperfect; * nor is it a 
crime in any one to point out its ble-. 
mishes in order to its amendment/ Having 
been at first distributed into distinct ana 
separate services, it will appear to many 
no disparagement to say, that it must have 
suffered considerably with respect to its origi- 
nal arrangement, by the combination of these 
several services into one. Having moreover 
been set forth at a time, when tne English 
language was comparatively rude, it will ap- 
pear to many no profanation to suppose, that 
Doth in meaning, and style, it may correspond 
but little with our conceptions ; that in fact 
instances do occur, in which words are used in 
a sense very different from the popular mean- 
ing annexed to them, and that in some prayers, 
as Mr. Archdeacon Paley expresses himself, 

4 the style is ill according with that annihila- 
tion of human greatness, of which every act 
that carries the mind to God presents the 
idea. Having, lastly, been composed by 
persons, whose religions opinions upon some 
important articles, especially those of the 
oumquarticular controversy, were not exactly 
tne same with those maintained by the body 


4. A. D. 1793. [606 

of the English clergy, for above the century 
last past, many may think it no defamation 
to say, that in respect to doctrine, it is very 
far from that standard of purity, which is re- 
quired in such compositions. 

Such persons would justify themselves by 
the authority of the brightest luminaries of the 
English church : by that of archbishop Tiilot- 
son, who wished the church fairly rid of the 
Athanasian creed ; by that of archbishop San- 
croft, who declared that he was so little satis- 
fied with the burial office, that, for that very 
reason, he had never taken a cure of souls ; 
by the authority of doctors Bennet and Steb- 
bmg, whose opinions on the burials of the 
dead, and the visitation of the sick, are well 
known ; by the authority, lastly, of Dr. Por- 
teous, the present bishop of London, Dr. 
Yorke, the present bishop of Ely. archdeacon 
Paley, and a numerous Dody of respectable 
clergyman, who, either by their publications, 
or their signatures, have declared, that the 
liturgy is susceptible, and stands in need of 
improvement. 

But the charge objected to me is that of 
defaming the public liturgy of the esta- 
blished church. I ask the promoter how? 
the answer I receive from him is, by af- 
firming, that it is very far from the standard 
of purity in doctrine, which is required in 
such compositions. But, has the author any 
where asserted this, or this only ? Is it not 
said in the pamphlet, that the liturgy of the 
church of England is very far from that 
standard of purity in its arrangement, lan- 
guage, or doctrine, and not in its doctrines 
only ? Is it the same thing to assert, that a 
liturgy, or any other composition consi- 
dered in three respects, is far from the 
standard of purity, as to say, that it is very 
far from that standard in one only ; that can 
only be true, on the supposition^ that a fault 
in either of the other respects is impossible. 

To prove the contrary, the promoter must 
argue in the following manner: the liturgy 
of the church of England you affirm to be 
very far from the standard of purity in ar- 
rangement, language, or doctrine, which is 
required in such composition. But, with re- 
spect to its arrangement and language, there 
is no deviation from that standard; there- 
fore, you are rightly charged, with affirming 
that it is very far from that standard in point 
of doctrine. But, without having recourse to 
particular instances, can the promoter sup- 
port the minor proposition, without denying 
the liturgy to be of numan original ? Having 
indulged nimself with a fling at his orthodox 
brethren, by treating in his late prolegomena 
their opinion of the inspiration of the evaO’* 
gelists, as a vulgar error, does he mean to 
atone for it, by maintaining the inspiration 
of the compilers of the liturgy ? But further 
to establish the truth of the distinction, on 
the ground of which I build my defence, I 
beg leave to illustrate it by two suppositions. 

Suppose first, that a person speaking of the 
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vicc-cbanceHor, or any other public magis- 
trate, should say, that his conduct had been 
very faulty, in taking notice of some offences, 
too little or too much of others, could be 
charged with saying, that the vice-chancellor 
had b een very faulty, in taking too much 
notice of some offences, till it had been 
proved, that he ha*d beon no ways faulty, in 
taking no notice, or too little, of others. ! he 
promoter has lately published, under the 
patronage of the university, a transcript of 
the manuscript copy of the four gospels, and 
acts of the apostles, with a preface, contrary 
to the advice of a learned member of this uni- 
versity: Now, should I affirm of this pre- 
face, that it is very faulty with respect to the 
words employed, the sense in which they are 
used, or their arrangement, could I be charged 
with affirming, that it was very faulty in the* 
latter instance, unless no faults could be, or 
had been produced in the two former? It is 
as unnecessary for me to produce any such in- 
stances, as it was to produce any in tne former 
case, in which the vice-chancellor had taken 
no notice, or too little, of any offences ; but, 
if I could bring myself to cite and examine 
words and phrases, with as little delicacy, as 
the promoter has cited and examined wit- 
nesses, I should not despair of equal success. 

I have thus shown, to the full satisfaction 
of every one here present, that this charge 
against me is founded on a direct falsehood, 
and that it derives its whole appearance of 
truth from an artifice, that would disgrace an 
accuser in the most ordinary courts oT justice. 
What effect it ought to have upon the cha- 
racter of a doctor m divinity, accusing before 
the university, I leave to the determination of 
the Court. 

Answer to Article the Fourth. 

The fourth charge, exhibited against me, is 
that of calling the worship of the church of 
England idolatrous: but this can only be 
adaed for the sake of multiplying articles, 
and of introducing an odious term. For, if 
the promoter could have proved me guilty of 
calling the liturgy idolatrous, would he have 
thought it worth his while, to accuse me of 
saying, and that too by a plain perversion of 
ray meaning, that it was very far from the 
standard of purity in doctrine? No ! no more 
than any other promoter, ecclesiastical or 
civil, would aim at proving one guilty of some 
small offence, whom he was sure of convict- 
ing of the greatest. The proof of this charge 
is. that the church of England is included, in 
what is said of the great body of Christians in 
theKomish church, as appears by the con- 
text, to the promoter at least, who wishes to 
bethought very quick- sighted in the discovery 
of heresy and heretics. Be it so ; and is the 
worship of those churches called idolatrous ? 
No ! not expressly ; how then can that of the 
church *of England be so called, even though 
it were included in the same language ? 

But the promoter, by a very unaccountable 


misapprehension, unless it may be imputed, 
to a aesire of finding fault, supposes me not 
to speak of four different parties of Christians, 
namely, Unitarian believers, dissenters from 
the established "church, and the members of 
the churches of England and Rome; but of 
the three former only, and by the great body 
of Christians, are meant the members of tho 
church of England and English dissenters. 
But who, that is acquainted with the present 
state of Christianity, could think of calling 
those two parties, the great body of Chris- 
tians ; or, on that supposition, what can be 
meant by the reference to the church of 
Rome in the same page ; or to the admoni- 
tion given to churchmen and dissenters, at 
the conclusion of the paragraph quoted in 
the charge ? 1 Let churchmen and dissenters 
examine seriously, how far they have de- 
viated from the true faith, and as they reject 
many points, established by the councils of 
the Romish church, let them expunge every 
thing, which, savouring of its leaven, is to be 
found in presbyterian synods, or episcopal 
convocations/ 

To speak the truth, the charge of idolatry 
has been too frequently brought by one body 
of Christians against another; all protestants 
have united in charging the church of Rome 
with it; and some dissenters have brought 
the same charge against the church of Eng- 
land. For my own part, though what bas 
been said is sufficient to refute the charge, I 
must here declare, that I have frequently ex- 
pressed, and do now express a disapprobation 
of this language, used towards the church of 
England. I speak this with greater confi- 
dence, as, on a conference, in which my 
opinion was asked with respect to the use of 
this term, as applied to the church of Eng- 
land, I expressed, as I do now, my entire 
disapprobation of it, and declared my name 
must be withdrawn from the society, of which 
I was then a member, if that term were per- 
mitted to remain in the declaration of the 
sentiments, of the society. 

The promoter, therefore, is guilty of a 
falsehood, in asserting, that the church of 
England is called idolatrous in the pamphlet 
in question : and of a wicked calumny, in ob- 
jecting to me an opinion, which I utterly dis- 
avow. 

His assertion, that by the great body of 
Christians were meant the members of the 
church of England and the dissenters, is 
another proof of his inability to understand a 
plain sentence in the English language. By 
the great body of Christians, is evidently 
meant that body of men, which, for the last 
fourteen hundred years, has maintained, as is 
asserted in page thirty-six, opinions nearly 
subversive oi all true religion. 

Answer to Articls tRe Fifth. 

To assert that ecclesiastical courts, eede* 
siastical ranks and titles, are all repugnant to 
the spirit of 4 Christianity, is both absurd* 
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contrary to several passages and expressions 
in the bible. The words nn*xwro *, 
b*um. commonly translated bishops, priests, 
and deacons, are expressive of ranks and 
titles in apostolical churches ; arid St. Paul 
himself not only authorizes, but advises the 
sentence of excommunication to be passed 
upon a delinquent in the church of Corinth. 
Therefore, since my accuser declares me to 
•have asserted, that ecclesiastical courts, ec- 
clesiastical ranks and titles, are all repugnant 
to the spirit of Christianity, he declares me to 
hive asserted a thing contrary to that scrip- 
ture, which I have always professed, and ao 
profess, to make the ground of my belief and 
conduct; and this his declaration, unless sub- 
stantiated by irrefragable arguments, can be 
considered only as a vile and malevolent 
calumny. Now so far from asserting, that 
ecclesiastical courts, ecclesiastical ranks and 
titles, are all repugnant to the spirit of Chris- 
tianity, I do here profess and declare, that 
they are both consonant with the spirit of 
chnstiamty, and were, and may still be highly 
useful institutions. 

Does the author of the. pamphlet say, that 
these courts, ranks and titles, are all repug- 
nant to the spirit of Christianity ? my accuser 
has, in quoting this passage, taken more than 
one liberty, that is unjustifiable. In the first 
place, the word ‘ are’ is put in by himself. The 
passage, as quoted by him without thisword, is, 

‘ ecclesiastical courts, ecclesiastical ranks and 
titles, all repugnant to the spirit of Christianity/ 
The accuser justly considering within himself, 
that such a passage would not suit his purpose, 
put in the word ‘ are and a change is made, 
which cannot escape the notice of an unpre- 
judiced observer. The insertion of a word is 
not the only crime, of which this learned 
doctor is guilty. In the second place, per- 
ceiving that the sentence must, from the 
context, appear absurd, unless the word 
* hence’ were removed he. by boldly striking 
it out, destroyed the whole meaning of the 
passage. Thus, by these two changes, I am 
supposed to assert a thing totally contrary to 
my own principles. 

The fact is, that by taking the passage as it 
is in the original, the sense is plain, obvious, 
and corresponding with the passages preceding 
and succeeding. The clergy, i.e of the great 
body of chrstians above mentioned are said 
to affect a superiority, and to .prevent the 
interference of the people in ecclesiastical 
concerns. Hence, says the author, hence, 
namely, from this affectation of superiority, 
and from the destruction of the just rights of 
the people, have proceeded, at different 
times, and in different countries, courts like 
those of the Spanish inquisition, and ranks 
and titles under the bishop of Rome, all re- 
pugnant to the spirit of Christianity. The 
passage, as connected with the context, con- 
tains a plain and well-known truth ; but my 
accuser has made it contain an absolute false- 
hood, by the omission of one word, and the 
insertion of another. 
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I do still farther declare and avow it as 
my deliberate opinion, that every church in 
this and all other countries, is justified in 
instituting any court, rank, or title, which it 
thinks expedient for the better regulation of 
its religious concerns ; provided that it does 
not interfere with the rights of Christians, 
and acts according to the rule of the apostle, 
— Let all things be done decently and in 
order. 

I have thus far given myself the trouble of 
confuting the promoter’s charge ; but it was 
unnecessary for me to do so, since the garbled 
manner in which the passage is produced, 
both from omission and insertion, have made 
void the whole of that article, and rendered 
it incapable of being submitted to any judge 
either in law or equity. 

Answer to Article the Sixth. 

In this article, I am charged with profaning 
and ridiculing the most sacred offices of reli- 
gion, as enjoined by the church of England, 
and performed by its ministers; and it is 
left to me to find out, what sacred offices of 
the church of England are meant, and why 
they are called most sacred. In the first 
sentence of the passage quoted, it is said, that 
the laity, like brute beasts, sit tamely under 
this usurpation. Surely, to a man not blinded 
with prejudice and passion, this sentence 
must have been a clue to what follows. Are 
the laity of England like brute beasts? Da 
they sit tamely under clerical usurpation? 
The author of Peace and Union has expressly 
asserted the contrary in page twenty-five; 
and Englishmen have certainly got rid of the 
folly which prevailed in this country three 
hundred years ago, and will not sit tamely 
under the vile dominion of any priest. 

But it may be said, that, in the next pas- 
sages, the most sacred offices of the church 
of England are meant. Let any one read 
over the liturgy attentively, and point out one 
office there, relating, either to the thanking 
of God for the blessings of providence at 
table, or the sprinkling of persons by sacred 
hands,, and I will answer to the charge. 
There are two offices in it called matrimony 
and the burial of the dead, hut these surely 
cannot be called the most sacred offices; to 
which there may seem a reference in the 
words, ‘ he cannot pledge his faith to a lovely 
woman without the interference of a priest, 
and at death he is not committed to his long . 
home without another spiritual incantation/' 

On reading over the passage above-men- 
tioned, I should conclude at once, that the 
author was well acquainted with the ceremo- 
nies of the Romish church. : He mentions the 
term sprinkling with sacred hands, and the 
burial of a persofi with another spiritual in- 
cantation. By using the word ‘ another/ it is 
evident, that the auther had in hi9 view an 
incantation, applicable to some one of the 
other ceremonies mentioned, and, before he 
is charged with an improper sense ip the use 
VOL. XXII. 2 R 
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of that term, it is incumbent on the accuser 
to make himself well acquainted with the 
meaning of words, and to beware of appro- 
priating a sense to them which they evidently 
will not bear. 

By incantation is necessarily meant some 
charm uttered by singing or chanting, which 
was supposed to nave influence over the devil 
or other evil spirits, or to use the words of 
lord chief justice Coke (3 inst. p. 44.) as 
quoted by the lady Margaret’s professor, an 
inchanter or incantator is he or she, “ qui car- 
minibus aut cantilenis dannonem adjurat;” 
and from reading the liturgies of the church 
of Rome, and from observing many of its ser- 
vices, I think myself justified in saying, that 
the word incantation is strictly applicable to 
the church of Rome, and totally inapplicable 
to the church of England. 

Incantation is applicable to the form of 
words, accompanying the sprinkling used in 
catholic countries, and this ceremony is per- 
formed in the following manner : — The priest 
breathes over the water, and says firsts 
“ Exsufflo te, immundissime spiritus, in no- 
mine domini nostri Jesu • Christi.” He then 
uses this exorcism : “ Exorcizo te, creatura 
aquae, in nomine Dei patris oinnipotentis, 
et in nomine Jesu Christi, fllii ejua, et 
spiritus sancti, si quod phantasma, si qua 
virtus inimici, si qua incursio diaboli, era- 
dicare et efiugare ab h&c creaturk aquas, ut 
fiat fbns aqua salientis in vitam eternam ” It 
will not be necessary to read the whole office, 
nor to describe the various incantations used 
in the consecration of holy water. Incanta- 
tion is also applicable to the burial of the 
dead in those countries, for with this in- 
chanted water the dead body is repeatedly 
sprinkled, as is evident from these words, 
taken from a catholic liturgy, in which every 
thing wears the aspect of magic and necro- 
mancy, to use the language of Dr. Bentley, 
rather than of a Christian rite. “ Collocabunt 
corpus sic indutum, vel super mensam ali- 
quam, vel in terrft, loco decenti, super aliquod 
stragulum au^tapete, et ad pedes caputve 
semper candelam accensam habebunt : parva 
item aliqua crux super pectus et inter manus 
defuncti ponatur, aut, ubi crux desit, manus 
in modum crucis componantur. Saepe etiam 
aspergatur corpus aqua benedicts.” In de- 
scribing the procession to the house of the 
deceased, it is ordered to be made " praelat& 
cruce, et aspersorio, cum aquk bencdictfl in 
vasculo.” The body of the deceased and bed- 
chamber are to be sprinkled. In the church, 
“ sacerdos accipit aspersorium de manu minis- 
tri, et aspergit corpus defuncti, diacono post 
eum incensante.”* The sprinklings, genu- 
flexions, signings with a cross, incense burn- 
ings, and various, other ceremonies, accom- 
panied the whole time with a particular kind 
of chant, are well known to any person, who 
has travelled, or made any inquiries into the 
religious ^ites of popish countries. The 
sprinkling of the offspring, and the sprinkling 


of the dead body is performed by a particular 
instrument, with which when in catholic 
countries, I have been repeatedly sprinkled 
myself: it is called aspersorium et aspergit* 
lum. 

, In the passage quoted, there is neither pro- 
fanation nor ridicule: facts are plainly and 
clearly stated, which take place in by far the 
greater part of the Christian worla. The 
laity in most places sit tamely under the * 
abominable ana disgraceful usurpation of the 
vilest men under the denomination of priests. 
Let the promoter travel through the greater 
part of Europe, all Asia, and Africa, where 
there are Christians, and the greater part of 
America, and he may be a witness to eveiy 
practice, mentioned in this obnoxious pas- 
sage ; but surely, it is unbecoming his cha- 
racter, u n becoming the office he bears among 
us, to show Mich a total ignorance of the state 
of Christianity in the world, as to suppose, 
that those superstitious practice**, which are 
known to belong to others, can be imputed 
to his own church, and which not only his 
own church expressly reprobates, but with 
which the accused person cannot be proved 
to have ever charged it. 

These superstitious prejudices, it is said, are 
without doubt highly beneficial to the interests 
of the clerical community. If this were the 
case in England, the promoter could easily 
find out the benefit derived, or supposed to be 
derived by the clergy, from these practices; 
but as he cannot do this, and on the other, 
hand, the benefits derived from them by the 
Popish clergy, are innumerable, he is con- 
victed again, of giving a meaning to a pas- 
sage, which it does not bear upon a fair con- 
struction. 

The morals of neither party, it is said, are 
consulted ; certainly they are not in the 
greater part of the Christian world: for, where 
the priests have the superiority, lust, ambi- 
tion, passion, inordinate desire, and eveiy 
other vice, necessarily consequent to the 
vows they have taken, and under which they 
are supposed to live, reign uncontrolled, and 
the people of both sexes, by being kept m 
ignorance, and made subservient to the views 
of the priests, grow callous to the impressions 
of virtue, and are notorious for a degradation 
of character. 

The people, it is said, think themselves 
permitted to indulge in these vices. To prove 
this, it is necessary only to make inquiries 
from any persons, who have travelled, and 
they will give sufficient proofs, that the people 
do think themselves authorized to live in the 
commission of many vices, or at least, from 
the facility of absolution, make no scruple of 
living in the habitual indulgence of them. 
This is no new complaint : Wickliffe used to 
say above 400 years ago that he was not 
fond of applying the words, church and 
churchmen, merely to the clergy. As these 
often were men of bad lives, he thought such 
an application; a vile prostitution of those 
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sacred names. Besides, it had a bad influ* 
ence, he thought, upon the laity : seeming to 
exclude them from Christ’s church, and to 
give them a dispensation for licentious prac- 
tices. If they were not of Christ’s church, 
they were not under Christ’s laws. He there- 
fore would never have any idea fixed to the 
word “ church” but that of the whole body of 
Christians. 

The gentleman in black is supposed to put 
on a particular set of features with his clothes. 
It would be endless to quote passages from 
ancient or modem authors, which describe 
the state of the clergy abroad: the vows, 
which they are under, necessarily place them 
in a different situation from other men, and 
from these vows, they are expected by the 
people, who know not the nature of our frame, | 
to be so. I have read much on, and been eye 
witness to their conduct ; but he must be lost 
to all sense of shame, who either compares, 
or declares, that I have compared the clergy 
of England, with those on the continent, with 
a view of attributing to the former the vices 
and behaviour which belong to the latter. In 
England they are citizens, on the contrary 
abroad they are not so; and it is properly ob- 
served in page 43, of the pamphlet in ques- 
tion, that, could the clergy of France nave 
submitted to become citizens, they might 
still have been in possession of wealth and 
influence. For my own part I consider, and 
am authorized by the canons of the church 
and by acts of parliament, in considering the 
clergy, like the army and navy, as a political 
body of men, of servants to the state, whose 
head is the same as the head of the army and 
navy, the sovereign of these realms. As 
their conduct with respect to the instruction 
of the people, and the conducting of the 
public worship is regulated by the civil power, 
the body is political, not spiritual. And, if 
any one says here, that the clergy are not in 
this predicament, which is a very different 
one from that of the Romish clergy, and 
should act upon this opinion, by withdrawiug 
them from the allegiance due to the king, 
and impressing them with notions that they 
are a bcidy of men independant of the state, 
I do not scruple to say, that he betrays his 
ignorance of our laws, and is an enemy to his 
country". 

On the whole then, it does not appear, that 
any sacred office, much less the most sacred 
offices of the church of England, are profanely 
reviled, or ridiculed, or even alluded to. The 
promoter was not aware, that the passage in 
question, as I have before hinted, is connect- 
ed with what goes before in page 36. ‘ For 
these last fourteen hundred years, the world 
has been under the influence of two opinions, 
nearly subversive of all true religion.’ Under 
the second opinion, namely, the love of pre- 
eminence, come the observations, that the 
promoter has made a part of his charge, for- 
getting, that the church of England is not 
SCO years old, that at the reformation the 


pre-eminence of the ecclesiastical state was 
abolished, that the church of England derives 
its existence and authority from an act of 
parliament, and that its existence and autho- 
rity may in a moment be as easily taken away, 
as it was given, by an act of parliament. 

Though this explanation is sufficient to 
refute tne absurdity of the charge made 
against me, I think it necessary to give my 
own opinion of the sacred or most sacrea 
offices of the church of England, as performed 
by its ministers. They appear to me in ge- 
neral to be drawn up with a true devo- 
tional spirit, proper to impress the minds of 
the members of that churcn, with sentiments 
of religion and piety.* 

W. Fkbkd. 

Mr. Frend having finished this summary, 
desired that the eighth article might be read. 

[8th Article. We article and object to you 
the aforesaid William Frend, That by the 
laws and statutes of this university, particu- 
larly by the forty-fifth statute, intituled; * De 
Concionibus :* and by a decree passed in the 
senate of this university, on the ninth day of 
June, one thousand six hundred and three, it 
is ordained and provided, That all and every 

I >erson or persons impugning religion, as by 
aw established within this realm, or impugn- 
ing ecclesiastical ranks and dignities, may 
and ought to be proceeded against, and pu- 
nished by suspension from academical de- 
grees, by expulsion or by banishment : and 
we article and object as above.] 

This article having been read, Mr. Frend 
requested that the grace of 1603 might be 
read, and on the printed statute book being 
produced, Mr. Frend objected, and desirea 
that it might be read from the original grace 
book. The registrary replied that it was not 
in Court; it was in his office. Mr. trend 
persisted in desiring it to be produced. The 
vice-chancellor on this, said : I suppose, Mr. 
Frend, it is not very material, you do not 
wish to give the registrary the trouble of going 
out of Court for it. Mr. Freiyl replied : Sir, 
I must. I have reasons why I conceive the 
production of the original very material. The 
office is not far off', and as 1 feel myself ra- 
ther fatigued, this little delay will be some 
relief to me. 

Upon this the registrary went out of 
Court, and returned in about ten minutes 
with the original grace-book. Mr. Frend 
then desired that the grace of 1603 might be 
read, and after some pause the vice- chancel- 
lor replied that it was not to be found. Mr. 
Frend rose and spoke with some degree of 
warmth. 

No, Sir, it is not to be found. The grace 
of 1603 is notin those books. It is notin 
the place which could alone give it a statuta- 
ble existence. This grace, on which so much 

* This paper was afterwards delivered into 
the vice-chancellor’s bands. Frend . 
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has been said, which is to be held oat in grace in the vice-chancellor’s book in the pro* 
terrorem to academics, appears to be a non- sent imperfect condition. There is indeed ha 
entity, a phantom. When brought to the testor , but no name or signature follows. As 
test it vanishes into air. the grace could not be found in those days— 

Surely, Sir, the promoter must be lost to as it is not to be found at present — as there is 
all sense of decency, who could thus trifle no record whatever of any trial under it — as it 
with the Court, ana charge a man with a is now a hundred and ninety years since it was 
variety of crimes against a grace, which as a passed — I am released entirely from the no- 
law existed only in his own imagination. Is cessity of giving it any farther consideration, 
not this an instance of the most scandalous I cannot examine whether the supposed crimes 
effrontery? Not content with the statute ofwhichIamaccused,comeunaerthissup- 
De Concionibus, which cannot be brought for posed grace or not; but I must leave the 
ward in this Court, he was resolved to show court under this conviction, that no man but 
his skill and his malignity still farther, by en- ! the present promoter could have so degraded 
deavouring to condemn me on a suppositious ; himself in the eyes of the university, and of 
law. Is it not. Sir, unaccountable, that at j all honest men, as to appear thus in a public 
the end of the eighteenth century a member ! court, to enforce what at nest would have been 
of this university, a doctor in divinity, could considered only as an obsolete statute, and is 
thus stand forward as a promoter in so nefa- now proved to be of no validity, 
rious a cause ? It is now a hundred and Having thus, Sir, freed myself entirely from 
ninety years since the grace is supposed to one part of this article, I may be expected to 
have passed, and within that length of time examine what can be urged against me under 
not a single person is to be found on record the statute DeConcionibus; but I have already 
charged with a breach of it. Am I to be ; made my objections to the application of this 
the first person to feel the effects of a grace, i statute in the present court. I have protested 
which, if it had ever passed, must be well I against it as totally contrary to the forms of 
known to have been the produce of trouble- ! our law, and the privileges of the university. 
*ome times full of bigotry, and religious infa- | The promoter, fearful tnat his tricks should 
tuation ? But it is needless to argue longer be found out, resolved to secure me by a 
on this subject : the grace is not to be found, I statute, which differs materially from the 
it has no legal existence, it is not in the re- i grace : but I stand here ? Sir, to be tried by 
cords of the university, no proof can be the laws of the university. I am not only to 
brought of any one suffering under its penal- defend myself, but the rights of every member 

ties, it is -—(here the vice-chancellor in- the senate. I stand here to vindicate the 

terrupted Mr. Frend by observing that, authority of the heads of colleges, which this 
though it was not in the grace-book, it was promoter is endeavouring to undermine, 
in the vice chancellor’s book : on which Mr. Yes, gentlemen, I will vindicate your autho- 
Frend changed his discourse, and addressed rity. I contend, that no man can be tried in 
him thus :) this court under the statute De Concionibus. 

I thank you, Mr. Vice-chancellor, for re- It would be an insult to you, to answer any 
minding me of a circumstance which I might charge here on this statute. You, gentle- 
otherwise have forgotten. The grace is cer- men, conjointly with the vice-chancellor, are 
tainly in the vice-chancellor’s book, and in the proper place the judges of every offence 
from thence it was copied into the book of committed against it. I shall always stand 
statutes. But, Sir, from its being in the up for your legal authority, and will support 
vice-chancellor’s book it does not follow that it it, whilst this promoter, lost to all sense of 
is a grace of the university. On the contrary, duty, and decorum, insults every one of you. 
there is full and sufficient proof, that, at He insults every head of a house by this con- 
the time when this book was written, there temptuous mode of proceeding. Not content 
was no proof of the legal existence of the with treating the university with the utmost 
grace. contempt, he aims a blow at the power of its 

Sir, it is usual to attest that a copy of a heads. By presuming to interfere with the 
grace agrees with the original. Of tnis you execution of this statute, he reproaches you 
will find in the vice-chancellor’s book fre- with neglect in matters, which are trusted 
qent instances, and the registrar^ of those solely to your vigilance : and, in pursuing his 
tunes naturally made use of the common for- own ridiculous purpose, he has no regard for 
mula. Under the grace you will find this the existence of laws, nor for the characters 
attestation, concluding with the words, Ita of those persons, in whom, by our statute^ 
testor . The registrary had been copying the the execution of them is vested. Gentlemen, 
grace, it might be from some printed book, if I am ever accused before you on matters, 
and not having any doubts of its authenticity of which you have the statutable cognisance, 
wrote down the usual words, Ita testor . I know how to submit; but I am an English- 
Thus it remains, Ita testor . Ita testor ! who man as well as a master of arts of this uni- 
testifies? The registrary was too honest a versity, and I do maintain, that every right of 
man to put his name down without an Englishmen and academics has been violftted 
actual inspection of the original : he searched in mis trial. 

for this original, and not finding it, left the It is needless, Hr. Vice-chancellor, to p*» 
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•eeute this subject father. I shall, in few 
words, read my answer to this article, to be 
hereafter submitted to your perusal. 

Here Mr. Trend read the following paper: 

I now Batter myself with having effectually 
demonstrated, that the several charges 
brought against me, whether I am the author 
of the pamphlet or not, are entirely without 
foundations; that I have not impugned religion 
as established in this kingdom, nor all eccle- 
siastical ranks and dignities; have not de- 
famed the liturgy, styled the public worship 
idolatrous, nor profanely derided the most 
sacred services of the church. And here I 
might stop, as having no concern in what is 
farther objected to me by the promoter, in the 
eighth article, in which he says, that by the 
laws and statutes of this University, particu- 
larly by the forty-fifth statute, intituled, De 
Concionibus ; and by a decree passed in the 
senate of this university on the ninth day of 
June, one thousand six hundred and three, it 
is ordained and provided, that all and every 
tenon or persons impugning religion, as by 
law established within this realm, or impugn- 
ing: ecclesiastical ranks and dignities, may 
ana ought to be proceeded against, and 
punished by suspension from academical de- 
grees, by expulsion, or by banishment. 

But, tor tne sake of showing, that, though 
any or all of these charges should be thought 
to remain in full force against me, I have not 
thereby incurred any penalty, the infliction of 
which is intrusted to this Court, I shall offer 
some things on one of the laws specified 
therein, namely, the decree passed in the 
senate of the university, m the year 1603, re- 
serving what I have to say on the statute De 
Concionibus, till I am called by the vice-chan- 
cellor, and the greater part of the heads of 
-colleges, errorem et temeritatem mearn revocare, 
it publice c onfiteri ; and dismissing all other 
laws and statutes, not particularly pointed 
out, with this general observation, de non ap* 
parentibus et non existentibus eadem est ratio . 
The supposed decree of 1603, which is printed 
from a copy of the statutes, formerly kept by 
the vice-cnancellor, is not extant in the only 
authentic repository of law, the register of 
the university. Nor is this to be imputed to 
neglect or accident; the reason of its not 
being found there, must be obvious to any in- 
telligent person. It was never ordered to be 
inserted there, as was and is usual in the case 
of standing laws; the customary clause in 
those cases, t it hoc decretum vestrum , vel hsec 
eoncessio vestro pro statuto habeatur , et in libris 
procuratorum inscribatur , m^kes no part of it : 
from whence the inference is obvious, that the 
decree, objected by the promoter, was merely 
a temporary resolution, suited to the present 
emergency, and not intended to operate as a 
law in future. The sapae inference may be 
deduced from the omission of the words, 
ddneeps, or, in postcrum : it is said, si guts op* 
fgnaverit, not it quit oppugnanrit in pm - 
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terum ; so that, supposing the form itself ever 
to have passed the senate, it was certainly 
never intended, ut pro statuto in perpetuum 
habeatur ; and, it is, I believe as certain, that 
it has never since derived an authority from 
any public act of the university. An at- 
tempt, therefore, to execute it at this time, 
must be as unreasonable and unjust, as it 
! would be thought an hundred and fifty yeara 
hence, to enforce, what is called the alien 
bill, or that concerning traiterous corres- 
pondence, when the occasion of passing those 
laws was become mere matter of history, and 
the relative situation of England and France 
entirely changed. 

I am warranted in saying this, supposing 
the decree ever to have haa an existence, of 
which, I believe, the promoter has no farther 
1 evidence than that of a private author half a 
■ century after the date of it. But would such 
' evidence be allowed, in Westminster-hall, in 
! favour of any law, which was not to be found 
| in the rolls of parliament, and of which there 
j were no traces in the decisions of the courts 
! of law ? I allege yet farther, that if the de- 
cree were found in the proper place, and con- 
taining all the expressions necessary to show, 
that, m the intention of those who passed it, 
it was designed to operate as a law, perpetuie 
futuris temporibus, it must be considered as 
null and void, for want of power to execute 
such intention. The subject matter of it does 
not come within the limit prescribed in that 
clause of Queen Elizabeth’s statutes, under 
which alone, since these statutes were given, 
the power of making additional law's is vested 
in the senate. For, what connexion is there 
between a decree de vppugnatoribus ecclesi* 
anglicana , and a power of making statutes ad 
eruditionis ampl(ficationem 9 et decori atque 
honest i conservatiouem ? But this is not all ; it 
also intis statutis detrahit aut officit , as it gives 
to the vice-chancellor alone, a power or pu- 
nishing those offences, the punishment of 
which is, by the statute, given to him and a 
majority of the heads jointly ; and as it takes 
from every member of the university, the 
privilege of retracting or revoking his errors, 
by subjecting him ipso facto , to a suspension 
of his degrees. 

In this part of my argument, I have the 
authority of the vice-chancellor himself, who, 
on a former day, asserted, that no grace or 
decree of the university ought to be allowed 
in this Court, which was inconsistent with a 
public statute ; I take the liberty of adding, 
whether it makes for or against the power of 
the vice-chancellor, that ot the other heads of 
houses, or the privilege of a private indi- 
vidual.* W. Feend. 

Mr. Frend, having read this paper, ad- 
dressed the Court. 

Thus, Sir, I have endeavoured to refute the 

* This paper was afterwards delivered inte 
the hands ot the vice-chancellor. Frend , 
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charges brought against me ; but before I de- 
liver the papers into your hands and submit 
them to a candid investigation, give me leave 
to address myself to the promoter. Though 
I have not taken any notice of the statute De 
Concionibus, as he has mentioned the case of 
Mr. Charke, fellow of Peter-house, who in the 
year 1572 was under that statute deprived of 
his fellowship, and banished from the uni- 
versity, and it has been urged as a precedent 
for inflicting the same punishment upon me, I 
will take occasion from hence to ask the pro- 
moter, before we part, a few questions. 

Was Mr. Charke cited into the vice-chan- 
cellor’s court to answer for his conduct ? 

Who was the promoter of those days ? 

Was any near relation or intimate friend 
cited to appear against him ? 

Were any private letters or conversation 
betrayed for that purpose ? 

Was any attempt made to establish the 
charges by having recourse to distant publica- 
tions? 

Were the minutes of the evidence taken 
for the information of the judges put into the 
hands of the promoter, before they passed 
into the hands df the judges ? ' 

In a word, had the university the mortifi- 
cation of seeing a principal member, in the 
character of promoter, sacrifice every virtuous 
feeling to bigotry or resentment, to the hope 
of preferment or the love of persecution ? 

While the promoter is ruminating on these 
questions, I will, Sir, detain the Court only a 
lew moments, in considering the nature of 
these prosecutions. I have been accused of 
impugning religion by asserting certain pro- 
positions, but, throughout the whole course 
of the proceedings, the promoter has never 
given himself the trouble to inquire a moment 
into their truth or falsehood. This he consi- 
dered as of little importance. It was sufficient 
for him and the twenty-seven, that an opi- 
nion was supposed to be advanced, which, 
whether true or false, contradicted a notion 
maintained two hundred years ago, and was 
therefore a proper object for academical ani- 
madversion. 

How disgraceful. Sir, is such a conduct! 
These men misconceive entirely the nature 
and character of this university. We pro- 
pose by our studies to investigate truth, it is 
our ambition to lay it open to the world ; and 
should any one of us in the course of his read- 
ing see reason to alter his former opinions, or 
should he explore any latent truth, we will not 
on that account hold him up to public cen- 
sure. We applaud his researches, we ap- 
prove of his zeal, we rectify our own notions 
oy his discoveries, or if he errs his error 
teaches us to guard against some fallacy, and 
paves the way for future inquiries. Had the 
university been always of the same mind 
with the twenty-seven, in vain would a Locke 
have cultivated the powers of his mind : in 
vain would Newton have set aside the theories 
Of the ancient philosophy. We must have 


! been doomed to one beaten round of dry me- 
; taphysics, we must have plodded in the same 
dull course, and no one would have dared to 
| follow the bent of his genius, lest the dis- 
covery of truth should banish him from the 
| seats of literature 

No, Sir, let it not be supposed in the world 
that our character is degenerated, and that 
we are of such base and servile minds, as to 
entertain a wish for the suppression of liberal 
inquiry. We will continue to exhort each 
other to cultivate every noble science : some 
may choose to explore with Newton the path 
into new worlds, others are investigating the 
causes which retained the human mind so 
long in the mazes of heathen mythology, 
others, by comparing the systems of the an- 
cients with the discoveries of the modems, 
may steer between the principles of Leibnitz 
and our immortal philosopher, and build a 
theory, which erroneous as it may seem, does 
not want for advocates among the most intel- 
ligent mathematicians. * Why should we 
stop these men in their career, and if they 
j should carry their attention to sacred sub- 
! jeets or the art of government, are their en- 

• dcavours to be derided or impeded ? Are reli- 
I gion and politics the only things so well un- 
» derstood, that no addition or improvement 
. can be made to them ? 

I have been long, Sir, of opinion, that truth 
! cannot suffer by the fullest discussion, and 
that every restraint on the liberty of the press, 
where no damage can be proved to have been 
; done to an individual, is contrary to the into- 
| rest of society. Truth is on the side either of 
| the majority of a nation, or the minority. If 
! with the former there is nothing to be appre- 
I bended from the power of the opponents. In 
! vain will they attack it. The cause of error, 
weak, in itself, will be rendered more feeble 
by every endeavour to raise its head, and it 
will be overcome, not by the strength of 
party, but by the force of argument, 
j If the truth rests with the minority, it is 
evidently for the interest of the other side, 
that every argument should be brought for- 
| ward. That majority must be corrimt and 
j base which requires the suppression of truth, 
when it ought, on the contrary, to hold forth 
every encouragement to f ree inquiry, by which 
it must be a gainer ; for a tenacious adhe- 
rence to its own erroneous opinions, in spite 

• of reason or argument, must, by a continual 
I and progressive state of degradation, render 
j it unfit for the most laudable pursuits, and 
i sink it at last in the depths of ignorance and 
i vice. 

In a well constituted government, no danger 
can possibly ensue from the publication of any 
sentiments religious or political; and that 
j state of religion and government must be 
bad indeed, which can be overset by a shilling 
! pamphlet. As to trials of this sort, I look on 
them as public benefits; they may be com. 

* See the works of Boscovich. Trend 
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pared to experiments in natural philosophy, 
and serve to show what progress the public 
mind has made in the investigation, and how 
fa* it is prepared for the reception, of truth. 
In future times, it will be thought an extra- 
ordinary phenomenon, that in the eighteenth 
century, in a place dedicated to the pursuit 
of literature, a man should have been thus 
summoned, thus tried, and thus persecuted 
for the publication of opinions, which no one 
of his accuser* attempted to refute. 

To sum up the whole, Sir, in few words ; 
free inquiry cannot he injurious, except to 
wicked and depraved minds. Society may he 
meliorated, but can never suffer by it : and if 
it should be objected, that thus a door will be 
opened to the propagation of erroneous prin- 
ciples, let us still recollect, that the errors of 
genius are momentary and pardonable ; but 
now shall we hereafter dispel that horrid 
gloom of intellectual darkness, which the pro- 
moter and his cabal are endeavouring to spread 
over this university ! 

Reply. 

Dr. Kipling now rose and observed, that 
when he considered the number of hours 
which had already been wasted on this trial, 
the precarious state of the vice-chancellor’s 
health, and the various duties annexed to his 
office, he felt the necessity of confining him- 
self, in his reply, entirely to the merits of the 
cause. He insisted that, notwithstanding 
every thing which Mr. Frend had said, to 
repel the charge of defaming the ministers 
and officers of the church of England, it must 
be obvious to every one, that the church of 
England must be the chief object of his at- 
tack. For to whom was the pamphlet ad- 
dressed, but to the associated bodies of re- 
publicans and anti-republicans in England, 
and where must those abuses exist which 
they are called upon to remedy? certainly 
not in the church of Rome, to which their 
exertions could not extend, but in the church 
of England, where only they could be sup- 
posed to have any effect. The rest of Mr. 
Frend’s defence was reducible, he said, to the 
following points : 

The charge of malice imputed to him and 
the other prosecutors. 

The impropriety of enforcing an obsolete 
statute. 

The credibility of witnesses who had been 
produced in court. 


As to the malicious and persecuting spirit 
with which he had been charged, Mr. Frend 
could not have forgotten the opportunity which 
had been given him of making concessions, 
and averting the prosecution, if he had thought 
proper. Of this the promoter said he was 
ready to give an account, if called upon. Mr. 
Frend here desired him to do it. Dr. Kip- 
ling proceeded, and said, that not many days 
after the 4th of March, when the first reso- 


lutions relating to the prosecution had been 
agreed on at the vice-chancellor’s, Mr. Marsh 
called upon him, and after expressing his con- 
cern for Mr. Frend, as a relation and friend, 
j wished to know if there was no way by which 
the prosecutors might be satisfied, without 
bringing matters to such extremities as seem- 
ed to threaten him. He told Mr. Marsh, that 
in his private opinion, if Mr. Frend should 
recant, and make a proper concession, he 
would not be brought before the vice-chan- 
cellor For his part, he assured Mr. Marsh, 

I that he would then take no share in the pro- 
secution, and he believed no other person 
would. Mr. Marsh went, by his consent, 
to Mr. Frend, who asked him, if he was 
authorized to make any proposals? and on 
his answering in the negative, Mr. Frend 
j said, as you are not authorized, I can say 
: nothing. 

j The promoter then went to the next point, 

I and observed, that even admitting the sta- 
tutes, mentioned in the eighth article, to be 
obsolete , it would by no means follow, that 
they ought never to be enforced. The en- 
forcing of a law depends upon circumstances, 
— on some occasions it may be more prudent 
to connive at an offence, than to bring the 
offender to justice. But there are times, when 
such connivance would be criminal, as preg- 
nant with the worst of consequences. — What 
was the state of this country when the pamph- 
let was written? Whet was then the situa- 
tion of our established government?— Not 
only of our political, but of our ecclesiastical 
government ? Was it ever known, since the 
beginning of this century, to be in greater 
danger? Was not the chief cause of this 
danger the circulation of seditious and trea- 
sonable pamphlets ? Was not this danger in- 
creased to that alarming magnitude, by the 
unremitted industry of certain writers, to in- 
fuse the spirit of disaffection into the public 
mind ? And has not this pamphlet the same 
evil tendency ? 

Dr. Kipling then proceeded in assuring his 
audience, that he would not have called 'on 
this Court to enforce either the 45th statute, 
or the grace of 1G03, on a common occasion ; 
but that the times had of late been ex- 
traordinary, and demanded extraordinary ex- 
ertions. 

As to what Mr. Frend had objected to the 
depositions of Mr. Plampin, Mr. Kilvington, 
and Mr. Lloyd, it was not to be supposed, for 
a moment, that three persons of liberal edu- 
cation, would knowingly perjure themselves 
in that or any other court. Their junction 
j with others in the prosecution did not give 
I them such an interest in the cause as to make 
j them inadmissible. Every member of society 
is in some degree interested in the prosecu- 
tion of a public offence : crimes of the most 
enormous nature might go unpunished, if all 
persons interested were precluded from giving 
evidence j and in cases of murder, no witness 
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at all could be admitted, all being concerned, 
and parties in bringing the guilt to light* 

The present prosecution was of a public 
nature ; the defendant was not cited for any 
personal offence to him or any other of the 

J nosecutors. He had offended the public at 
arge by his indecent reflections on the public 
institutions, he had called the solemnity of in- 
terment a spiritual incantation, he had charged 
the worship of the church with idolatry, and 
coupled the holy communion with a baccha- 
nalian revel. The public therefore was in- 
jured and insulted, every man was interested 
in punishing the crime ; and the three gen- 
tlemen who had borne testimony in the cause, 
ought no more to be rejected on account of 
partiality, than any other evidence who felt 
it a duty to stand forth and endeavour, as 
much as in him lay, to repress an evil of such 
a dangerous nature. Under this impression, 
the promoter said, that he had acted to the 
best of his abilities, and concluded with a 

a liment to the vice-chancellor and the 
i, for their patient attention during the 
Whole of this long trial. 

Mr. Trend rose and observed, that as the 
promoter had been permitted to digress from 
the proper business of his reply to the rela- 
tion of a fact which had not been before the 
Court, he hoped that he might be allowed to 
make an observation also on the same sub- 
ject. The vice-chancellor answered : To be 
sure. Had I known what Dr. Kipling had 
been going to say, I should have stopped him. 

Mr. Frend then related the whole of the 
transaction with Mr. Marsh, appealing to a 
letter which Dr. Kipling had received from 
Mr. Marsh, and which he declared should 
soon be in possession of the public ; concluding 
the whole of this point with observing, that 
it was evident nothing conciliatory was ever 
intended-; for if it had been, when they found 
it rejected by Mr. Frend merely as it should 
seem for want of authority in the proposer, 
this authority would have been given to Mr. 
Marsh, and the negociation would have been 
resumed. But no such thing was done.f 

* It appears from the protest, that Mr. 
Kilvington’s evidence only was objected to 
on account of veracity ; that of the other two, 
on different accounts: and the reader will 
keep in mind, that the objections are founded 
on the civil law, the law of the court, to which 
the promoter, and his partner the vice-chancel- 
lor, seemed to have paid no attention. Frend. 

f The copy of the letter which Mr-* Marsh 
wrote to Dr. Kipling, on Monday the 6th of 
May, is in Mr. Freud's possession, but as it is 
of considerable length, a part of it only, con- 
taining those circumstances, is here inserted, 
which relate to the point in question : 

^ I perfectly well remembered that I had 
colled upon you about two months before, to 
inquire if no method could be devised of 
overling the evil which threatened Mr. Frend ; 
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As to the promoter’s maintaining that the 
ecclesiastical abuses complained of in the 
pamphlet, must be supposed to belong to the 
church of England, because the pamphlet is 
addressed to the associated bodies in this 
kingdom, he will please to remember, that all 
the paragraph from which he quoted, is ex- 
pressly said, in the bottom of page 41, to be a 
digression with which the parties addressed 
have nothing to do. The words are : u The 
contending parties, whom we are addressing, 
will, however, consider this as a digression, 
and leave to others the care of directing the 
spiritual concerns and meliorating the reli- 
gious opinions of mankind.” 

With respect to the witnesses, it was un- 
necessary to add any thing to what had been 
stated in his objections to them, the grounds 
of which had not been removed by the pro- 
moter, as their inadmissibility depended on 
very different circumstances^on laws with 
which it was evident he had not given him- 
self the trouble to make himself acquainted. 

Mr. Frend then gave into the hands of the 
vice-chancellor the papers, containing his an- 
swer to several charges which he had read in 
the course of his defence, with the request 
that they might not be permitted to pass into 
the hands of the promoter, or any other per- 
sons, except the heads of colleges. The mo- 
test against the validity of the minutes of the 
evidence he then signed and delivered to the 
registrary. 

The Court was then adjourned to Tuesday 
next, the 28th inst. at 11 o’clock in the fore- 
noon. 


Seventh Court Day. 

At a Court holden before the right worship- 
ful Isaac Milner, D. D. Vice-chancellor of 
the University of Cambridge, J. Smith, R. 
Farmer, W. Coknan, L. Yates J. Barker, Peter 
Peckard. Jos. Turner, Fr. Barnes, W. Craven, 
and T. Postlethwaite, Doctors in Divinity, 
and John Fisher, LL. D. his assessors, on 
Tuesday the 28th of May, 1793, between the 

that a conversation took place, the result of 
which was, that I should go to Mr. Frend, 
and propose to him to make a concessidh, in 
the hope of having the prosecution dropped; 
that my instructions were, to say, l had reason 
to believe that a concession would produce the 
desired effect, but that I was not authorized 
to affirm it ; that I went in consequence to 
Mr. Frend ; that I made the proposal agree- 
ably to my instructions; that he refusal to 
return an answer, on the ground of my not 
being authorized to make the proposal, and 
that I again called at your house, to report 
what I Kad done. 

“ Tn answer to my request that I might 
not be called into court, you said, if it was 
not necessary, you shouia not doit ^ but if Mr. 
Frend refused to acknowledge himself the 
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hours of eleven and one, in the Senate-house 
of the said university. 

Me present, 

Geo. Borlase. 

Not. Publ. and Regisir. 


The vice-chancellor 
informed Mr. William 
Frend, that having 
V fully and maturely 
i weighed and consi- 
dered the charges , 
brought against him ; 
by Dr. Kipling, the 


The office of the judge 
promoted by 
Thos. Kipling, D. D. 

against 

William Frend, M: A. 
and fellow of Jesus 
college. 

evidence, and his defence, he was of opinion, 
that he the said William Frend was proved 
to be the author and publisher of a pamphlet, | 
intituled w Peace and Union, recommended to 
the associated bodies of Republicans and Anti- ! 
republicans and that by writing the afore- j 
said pamphlet, and publishing it within the I 
university of Cambridge, he the said William ' 
Frend, had offended against the latter part j 
of the statute De Concionibus, beginning 
with the words, “ Prohibemus ne quisquam, . 
&c. &c. 

Then the vice-chancellor, with the assent 
of the major part of the heads of colleges, as 
is required by the statute, directed Mr. Frend 
to retract, and 'publicly confess his error and 
temerity in the following manner. 

“ 1 William Frend, master of arts, and 
fellow of Jesus college, in the university of 
Cambridge, do acknowledge that, by writing 
a pamphlet, intituled, “ Peace and Union, 
recommended to the associated bodies of Re- 
publicans and Anti-republicans,” and by pub- 
lishing the same within the university of 


Cambridge, I have offended against the latter 
part of the statute, “ De Concionibus/' as 
expressed in the following words : — 

“ Prohibemus ne quisquam in condone 
aliquA, in lococommum, tractando, in lectioni- 
bus publicis, seu aliter public^ infra universi- 
tatem nostram quicquam doceat, tr.u tet, vel 
defendat contrft religionem seu ejusdem ali- 
quam partem in regno nostro public ft autho- 
ntate receptam et stahilitam; aut contrifc 
aliquem statum, auctoritatem, dignitatem seu 
gradum vel ecclesiasticum vel civiiem hujus 
nostri regni, vel Angliae vel Hiberniae. * 

“ I do therefore, by the direction of the 
vice-chancellor, with the assent of the nuyor 
part of the heads of colleges, reiract, and pub- 
licly confess my error and temerity, as the 
said statute requires." 

The commissary began the business of 
this day by reading a part of the written 
defence which Mr. Frend had delivered 
to the vice-chancellor on the preceding 
epurt day, and addressing himself to Mr. 
Frend, asked him, whether he wished to 
be heard upon the statute, “ De Concioni- 
bus ?" Mr. Frend replied : certainly not. 
Upon this, the vice-chancellor declared Mr. 
Frend guilty of a breach of the statute, “ De 
Concionibus,” as is stated in the Acta Curia, 
prefacing his order to recant with the follow- 
ing resolutions, which he read from a written 
paper. 

Cambridge , Queen’s- college, 
May 27 , 1793 . 

At a meeting of the vice-chancellor, and 
the under-written heads of colleges: it waa 


author, and proofs of the authorship were 
wanting, you >hould then be under a necessity 
of calling me I replied, that as far as I un- 
derstood the conversation which had passed 
in the evening of my citation, the design of 
tny evidence was merely to show that a re- 
conciliation had been proposed, and that I 
knew of nothing in that transaction, which 
would prove Mr. Frend to be the author of 
the work which was published in his name. 
You then gave me to understand, that in pro- 
curing my evident e, vou had very different 
views from what 1 had imagined, as appeared 
from your making the following answer: 
Don’t you recollect, "that, when you made the 
Teport to me of the conversation, which had 
taken place between yourself and Mr. Frend, 
you said, among other things, that Mr. Frend 
used the following words: The members of 
the church of England have less reason to be 
offended than the dissenters, because, in the 
parallel which I have drawn between them, 
the advantage is much in favour of the 
latter? 

M To my reply that I did not recollect hav- 
ing reported from Mr. Frend, the words which 
you repeated, you discovered, Sir, very visible 
marks, not only of disappointment but of 
VOL XXII. 


anger, and in a very haughty and imperious 
tone, a tone which our respective situations, 
I think, will not justify, you threatened me 
with all the danger of prevarication ; you told 
me that I should lose my character, if I prer 
tended to conceal what I knew to be fact ; 
that I was not the only witness who had 
been tampered with, in order to conceal evi- 
dence which should be brought to light, and 
then lifting up your arm with a menace, 
which (excuse me, Sir, the expression) at pre- 
sent appears to me ridiculous, you solemnly 
and violently declared, that you would not 
suffer such proceedings." . 

Mr. Marsh, on the subject of tampering, 
remarks with proper warmth : “ I assure you. 
Sir, that unless the name of tampering be 
applied to the attempt, which you yourself 
have made to recall to my mind expressions, 
of which I have not the smallest recollection, 
as used in the manner which you declare, I 
know of no attempt, either direct or indirpet, 
to which the term can he applied. With the 
charge that other witnesses nave been tam- 
pered with, I have no immediate concern: I 
can only say, that I know of nothing of the 
kind, and that 1 believe Mr. Frend is a man 
of too much honour, and too much courage! 
to stoop to such a baseness." Frend . 

% S 
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unanimously agreed, that William Frend, 
master of arts, and fellow of Jesu9 college, is 
proved to be the author and publisher of the 
pamphlet, intituled “Peace and Union, re- 
commended to the associated bodies of Re- 
publicans and Anti- republicans.” 

It was also unanimously agreed by the 
said vice-chancellor and heads of colleges, 
that by writing the aforesaid pamphlet, and 
publishing it within the university of Cam- 
bridge, tne said William Frend has offended 
against the latter part of the statute De Con- 
cionibus, beginning with the words , prohibcmus 
ne quisquam , etc. 

It is also unanimously agreed by the said 
vice-chancellor and heaus of colleges, that 
the said William Frend be directed by the 
vice-chancellor to retract, and publicly con- 
fess his error and temerity in tne following 
manner. * 


Here follows the recantation as above, and 
then the signatures. 


Issac Milner, V. C. 
John Smith, 

R. Farmer, 

W. Colman, 

L. Yates, 


J. Barker, 

J. Turner, 
Francis Barnes, 
W. Craven, 

T. Postlethwaite. 


A copy of the recantation, without any sig- 
natures, or resolutions, was delivered to Mr. 
Frend, who insisted on seeing the paper 
signed by the heads, which was delivered to 
him. He then began to read and observe 

upon it the second article of the charge 

has never been proved against me by 

writing, I have offended against the statute 

De Concionibus am required to retract my 

error and temerity What does that mean ? 

The vice-chancellor interrupted Mr. Frend, 
who 9aid, I am reading only that I may under- 
stand it ; and then proceeded in his remarks. 
The statute requires me to retract my error — 
that error must be first pointed out. The 
vice-chancellor here again interrupted; and 
Mr. Frend was again proceeding in his re- 
marks, when the vice-chancellor called out 
'with much vehemence — order! order! the 
Court must not be trifled with any longer ! 

Mr. Frend. Sir, I must consider whether 
I can subscribe this or not. 

Mr. Vice-chancellor. Mr. Frend, I will 
answer at once all you are goirig to say. If 
you wish for time to consider it, I will ad- 
journ the Court : and I do accordingly adjourn 
this Court till nine o’clock on Thursday 
morning : and I warn you to appear, and to 
retract in the manner in which you have been 
directed. If you neglect to appear, or refuse 
to retract, you must take the consequences. 


• Why were not these resolutions inserted 
with the recantation in the acta curia f Was 
the vice-chancellor conscious that these reso- 
lutions could only be made in a private meet- 
ing, and that the making of them would prove 
that he was acting in two different courts ? 
Frend . 


And the court was accordingly adjourned 
to Thursday next, the 30th instant, at nine 
o’clock. 


Eighth Court Day. 


At a court holden before the right worship- 
ful Isaac Milner, D. D. vice-chancellor of 
the university of Cambridge, John Smith, 
Richard Farmer, William Colman, Lowther 
Yates, John Barker, Joseph Turner, Francis 
Barnes, William Craven, ami Thomas Postle- 
thwaite, doctors in divinity, and John Fisher, 
LL.D., his assessors, on Thursday the 30th 
of May, 1793, between the hours of nine 
and eleven o’clock, in the Senate-house of the 
said university. 

Me present. 

Geo. Borlase, 
Not. Publ. and Registr. 


The office of the judged 
promoted by 
Thos. Kipling, D. D. 

against 

William Frend, M. A. 
and fellow of Jesus 
College. 


Mr. Frend appeared, 
and the Minutes of 
the last Court were 
read. 

The Vice-chancellor 
addressed Mr. Frend, 
and said, that lie 
hoped lie had consi- 


dered the form of recantation, which had been 
given him on the last Court-day, and that he 
was now ready to read it. 

Mr. Frend then arose, and began to read a 
different paper, when the vice-chancellor 
called him to order. 

Mr. Frend said, this paper relates to the 
explanation of some things which I do not 
understand. The vice-chancellor refused to 
hear him read it, but received the paper, and 
the heads consulted on it. 

The vice-chancellor informed Mr. Frend, 
that they adhered to their former opinion; 
that they had examined the paper, which did 
not contain any thing that could induce them 
to change that opinion. — Mr. Frend said, that 
he did not understand what his error was; 
and still persisted in maintaining, that it did 
not appear how he had offended against the 
statute De Concionibus. 

The Vice-chancellor then said, Mr. Frend, 
you were heard in your defence for five hours, 
without the least interruption; and I would 
have listened to you with the greatest patience 
and attention for five hours more, if you had 
chosen to have pleaded upon the statute De 
Concionibus. — You refused to do so at that 
time— and now that you are convicted of 
having offended against the statute, you caiv 
not be heard any longer. By the statute it is 
left to the Court to prescribe the manner of 
recantation, and you must now answer simply, 
whether you will read the form prescribed t# 
you or not. 

Mr. Frend. Sir, it is not upon the statute 
Dc Concionibus, that Xtucn going to speak sow, 
but 
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Mr. Vice-chancellor. You must not read 
or speak any thing now, but say, whether you 
will or will not sign that recantation. 

Mr. Frend attempting again to read from 
the paper, the vice-chancellor again called 
out with vehemence— Order ! Sir, order! 
order! 

Mr. Trend . Aye, order ! Mr. Vice-chan- 
cellor. I am for order : if you are a court of 
inquisitors, you may silence me ; but here I 
must be heard. 

Mr. Vice-chancellor. You cannot; it is too 
late. If you do not read this form, we shall 
consider it as a refusal to retract, and proceed 
accordingly. 

Mr. Frend. This paper contains important 
matter. I ask the opinion of the Court upon 
it. If you will not allow me to read it, will 
you take it, Sir, and consider it yourself? 

Mr. Vice-chancellor. I will. 

Mr. Frend then delivered the following 
paper to the vice-chancellor: 

Mr. Vice-chancellor; — The form directed 
to be subscribed by me, consists of two parts 
— of an acknowledgment that I have offended 
against the statute De Concionibus, and of a 
retraction, or public confession of my error 
and temerity. The former appears to me un- 
reasonable, the latter is unintelligible. I 
choose to begin with the latter : — to retract, or 
publicly confess error or temerity, must mean, 
to retract or publicly confess some erroneous 
and rash position, or assertion, that has been 
advanced. But, where no position or asser- 
tion is stated to have been advanced, as in 
the present case, it can have no meaning at 
all. It is to retract, or publicly confess no- 
thing, or to make no retraction or confession. 

The unreasonableness of requiring me to 
acknowledge, that I have offended against 
the statute De Concionibus, consists in this, 
that no charge whatever, of having offended 
against the statute, has been brought during 
the whole course of the trial. I have indeea 
been charged with impugning religion, as by 
law established, and with impugning all ec- 
clesiastical ranks and dignities. The lan* 
e of these charges is plainly borrowed 
the decree, supposed to have been 
passed in the year 1603 ; si quis oppugnaverit 
doetrinam vel disciplinam ecclesia Anglican a, 
are the words of that decree. The language 
of the statute, which must be deemed essen- 
tial to any charge designed to be built upon 
it, is very different ; it says, Prohibemus ne 
quisquam publicl infra universitatem nostram 
§ uidquam doccat tractet vel defen dat contrd 
religionem in regno nostro receptam et stabili- 
tam , cut contrd aliquem statum , auctoritatem , 
dignitatem , vel gradum vel ecclesiasticum vel 
dvilem. Now, with which of these acts have 
I been charged ? and they are the only ones 
which the statute makes criminal. 

In an act of parliament passed soon after 
the revolution, it is enacted, that if any per- 
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son, having been educated in, or at any time 
having maae public profession of the Christian 
religion, within this realm, shall, by writing, 
printing, teaching, or advised speaking, deny 
any one of the persons in the holy trinity to 
be God, he shall incur certain penalties. 
But, would a charge of having impugned the 
doctrine of the trinity, though pernaps an 
offence against some other law, he deemed 
an offence against that particular statute, if 
unaccompanied with any charge of having, 
either by writing, printing, teaching, or ad- 
vised speaking, denied that doctrine 7 If not, 
then, for the same reason, any charge brought 

X 'nst me of having offended against some 
x supposed law, cannot be considered as 
a charge of having offended against the par- 
ticular statute De Concionibus. 

Mr. Vice-chancellor having received tha 
paper, and consulted some time with the 
commissary and the heads, came forward 
and said, We all adhere to the form pre- 
scribed, and think that there is nothing con- 
tained in the objection. You have been con- 
victed of offending against the statute : the 
statute has left to the Court to direct the form 
of recantation ; this we have given you ; and 
you must now only answer, whether you will 
or will not submit. 

Mr. Frend. I expected that the errors 
which I am to recant would be pointed out. 

Mr. Vice-chancellor. The error is, that you 
have offended the statute. 

Mr, Frend. I declare, upon the honour of 
a gentleman and the credit of a scholar, that 
neither my friends nor I can understand the 
form. 

Mr. Vice-chancellor. I will hear no more. 
Mr. Frend. Am I then to subscribe this 
as my recantation ? 

Mr. Vice-chancellor. You are. 

Mr. Frend. Then I would sooner cut off 
this hand than sign the paper. 

Upon this the vice-chancellor and the 
heads employed themselves in signing the 
sentence, which had been prepared and 
brought into court ; and Mr. Frend, after a 
minute’s pause, addressed the vice-chancellor: 

May I deliver this paper into the -Court, in 
bar of sentence ? 

Mr. Vice-chancellor. You cannot. 

Mr. Frend . Sir, I appeal to the commissary, 
whether in any court of justice a plea may 
not he offered in bar of sentenoe ? 

Commissary . Sentence is not yet pro- 
nounced. 

Mr. Frend. It is to prevent sentence that 
I I offer this plea. 

I Having said this, Mr. Frend laid his plea 
on the registrary’s table. 

“ Whereas I, William Frend, am accused 
of having offended against a statute of the 
university, by publishing 'a pamphlet, inti* 
tuled,“ Peace and tfnion,” &c. and at the close 
the last term, the following form of general 
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absolution was pronounced by the vice-chan- 
cellor's deputy ill a public congregation: I 
do hereby plead that absolution in bar of any 
further proceedings against me on account of 
the said publication. 

“ Absolutio in fine termini. 

“ Auctoritate nobis commissi, nos absolvi- 
mus vos ab omni levi negligentift, forisfac- 
tione, seu transgressione statutorum privile- 
giorutn et consuetudinum,et Deo et sacramen; 
tis ecclesiae vos restituimus in nomine Dei 
tatris et Filii et Spiritus Sancti ” Amen. 

“ W. Frend.” 

Exhibited in court 30th May, 1793. 

Geo Borlase, Not. Pub. and Re- 
gistrar. 

The heads having now resumed their seats, 
Mr. Frend repeated the request that his plea 
might be react. 

Mr. V ice-chancellor . It cannot. 

Mr. Frend. It must. 

Commissary. No paper has been yet re- 
ceived into the Court. 

Mr. Frend. My request is, that it may be 
received. 

Mr. Vice-chancellor. If you had any right, 
I would receive it. 

Mr. Frend. I have a right, and, as a mem- 
ber of this university, I insist upon it I do 
demand that it may be received and read. 

Upon this the vice-chancellor took the 
paper, and having slightly perused it, with 
the heads, threw it back again upon the table, 
and delivered an address to the audience, 
the substance of which is as follows : 

The Vice-chancellor’s Speech. 

When the university elected me vice- 
chancellor, in the month of November last, I 
acquiesced in their determination with much 
diffidence and anxiety. The discharge of the 
ordinary duties of this important office, seem- 
ed incompatible with my indifferent state of 
health ; and, if any unforeseen trouble or 
difficulty should arise iu the course of the 
year, I considered myself as utterly unfit for 
the management and direction of it. I fore- 
saw that, while the remains of my health 
might probably be wasted in a diligent and 
conscientious attempt to do the best in my 
power, my mind would also be agitated with 
this painful reflection, u the dignity of the 
office of vice-chancellor suffers, and the dis- 
cipline and general interests of the univer- 
sity are essentially injured, through my inca- 
pacity.” 

But, though apprehensions of this sort were 
naturally suggested by the circumstances, I 
•till cherished a secret hope, that our acade- 
mical pursuits of learning and science might, 
for the present year, go on smoothly and with- 
out interruption, and our tranquillity be dis- 
turbed by no odious or troublesome investiga- 
tion of the causes of irregularity or riot. 
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Little did I then imagine that, in the very 
short space of four months, so refreshing a 
hope was entirely to vanish, and that I should 
be loudly called upon publicly to animadvert, 
not upon the rash and intemperate sallies of 
an inexperienced youth, but upon the preme- 
ditated and offensive conduct of a gentleman 
with whom I had myself long been acquainted, 
whose standing in the university was very 
I considerable, and for whose talents and attain- 
: ments I entertain the most sincere respect. 

Improbable, however, as such an event 
might be, it actually took place, and nothing 
remained for the vice-chancellor but the 
painful task of investigating the nature of the 
offence committed, and the punishment as- 
signed by the laws of the university, and of 
publicly explaining both, in the most open 
and perspicuous manner he was able. 

On such an occasion, the situation of the 
judge of this court is not to be envied. Our 
times, whatever bo the offence, are singularly 
unfavourable to the enforcement of rigid dis- 
cipline ; and, in regard to the degrading and 
vilifying of establishments either of church 
or state, by many it is scarcely supposed pos- 
sible that an offence can be committed. Fror 
duce existing laws against such practices, and 
you are told that such laws ought never to 
have been made : that they are a disgrace to 
the country, that they are obsolete, and, per- 
haps, that you dare not enforce them. Others, 
with more temper and plausibility, admit that 
offences like the present are highly blamable 
in themselves, and that, if you could confine 
your punishments to such gross and indecent 
examples, there would be no room for coro- 
laint; but, say they, when you have once 
egun to intiict penalties for the propagation 
of opinions, there will be no bounds to the* 
operation of such laws: unfair advantages will 
be taken by men of captious and arbitrary 
principles: the most inoffensive and laudable 
endeavours alter improvement will be stifled: 
not a syllable must be uttered against what 
has once been established : the slightest ob- 
jections and hints at amendment, either of 
, our religious or political establishments, will 
be construed into a conspiracy against govern- 
ment : — there is an end of the exercise of our 
faculties in the dispassionate inquiry and in- 
vestigation of truth. Then the parties cry 
out, Fersecution ! Tyranny over the con- 
science! No freedom of discussion! And 
thus, under the fair disguise of moderation 
and liberality of sentiment, the clamours of 
the ignorant or the disaffected are to be an 
answer to every sober argument that can be 
advanced in favour of the most sacred and 
venerable institutions that are to be found in 
the history of mankind. 

It is true, indeed, that such popular and 
delusive topics can produce no conviction on 
the judgment ol thinking persons, but it is 
no less true that too frequently they influence 
our practice. The soundest mental consti- 
tution is never wholly secure against the con* 
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tagion of opinion, and therefore the safest 
rule, in all these difficult cases, is to turn a 
deaf ear to every argument or suggestion that 
has a tendency to draw the mind from the 
direct contemplation of the point in question, 
apd to pay not the least regard either to those 
who cry out, Tyranny ana Persecution, or to 
those who cry out, Sedition and Heresy. 

With such views and impressions I entered 
on the investigation of this unpleasant busi- 
ness. 

It is a cause of the greatest importance 
A bold and indecent attack has been made 
upon the religious institutions of the country; 
the statutes of the university have been 
openly violated; and, if an offence of this 
magnitude be suffered to pass unnoticed, I 
think the very existence of the university 
may be soon endangered. 

I do not deny that cases of libellous pub* 
locations frequently occur, where it is much 
better to treat an impudent offender with 
neglect and contempt, than to gratify the ob- 
scure and deluded author by bringing him 
forth into public notice, and indicting that 

recise sort of martyrdom which he has justly 

eserved, and is absurdly anxious to suffer. 
But I maintain, on the present occasion, that 
the case of Mr Frend is separated and dis- 
tinguished, by peculiar circumstances, from 
that class of offences, which from motives of 
discretion it might be proper to pass over in 
silence and contempt. 

The author of this pamphlet is a person of 
considerable standing in the university, and 
we are all of us ready to bear testimony to 
his talents and attainments : He has been in 
the important situation of a public tutor of a 
college : He resides a good deal among us, 
and by his zeal and his perseverance is well 
qualified to make impressions on the unsus- 
pecting minds of youth: He is known to 
have objections to the established doctrines 
of the church of Fmgland, and if he be per- 
mitted thus to defame with impunity the 
solemn institutions of our religion, and the 
public functions of the clergy, I am sure that 
great use will be made of such forbearance 
and lenity *. our under- graduates will soon be 
taught to insult the doctrines and ceremonies 
of the church to which they belong ; they will 
believe them to be mere political contrivances ; 
and they will conclude, that as we ourselves 
dare not support them, even when we have 
the law on our side, we also, as well as others, 
are convinced, that they are indefensible by 
reason, and are only induced to adhere to 
them from pusillanimity or self-interest. 

Such I think is the natural inference which 
a sensible young man would draw from the 
silence and indifference of the governing part 
of the university, upon the appearance of such 
a pamphlet as this. 

I may perhaps be told, that these are mere 
speculations of my own fancy — I instantly 
repel the insinuation by affirming a well- 
known fact, that a numerous and respectable 
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body of this university, appear to have been 
influenced in a great measure by sentiments 
of the same sort, l or while I myself was 
hesitating, whether, .as vice-chancellor, I was 
not called upon ex ojficio , by a flagrant breach 
of public decorum, to animadvert, in a sum- 
mary way, upon the author of this pamphlet, 
I was released from much doubt on this head 
by the application of thirty-four members of 
the senate, and most of them of distinguished 
reputation, who requested the vice-chancellor 
to take cognizance of an offence which ap- 
peared to them dangerous in its tendency, 
and degrading to the clergy of the establish- 
ment. And here I must say, in justice to 
the laudable and zealous efforts of the re- 
spectable characters who stood forth ou this 
occasion, that I think it impossible to con- 
ceive a business of this sort to have been con* 
ducted with less appearance of private animo- 
sity or resentment; and I feel myself bound 
to declare, that in the application of no one 
of those gentlemen could I discover the 
slightest trace of* a wish to injure or distress 
Mr. Frend. On the contrary, every one ex- 
plained the grounds of his application in the 
most distinct and guarded manner, professing 
himself to be solely influenced by a desire of 
maintaining the honour and credit of the uni- 
versity. 

After having advanced so much respecting 
my own views and the motives of others, I 
suppose the minds of several who hear me 
may be disposed to object the inaptitude and 
irrelevancy of these reflections, and to sug- 
gest the propriety of proceeding directly to 
the consideration of the evidence, and to the 
administration of the justice of the case. 

I openly and freely acknowledge the force 
of this objection, and if I have introduced re- 
flections which seem in a degree foreign to 
the subject, it is only because great stress i$ 
frequently laid upon such topics, and parti- 
cularly by persons who aff ect more than ordi- 
nary candour and liberality of sentiment^ In 
order that arguments derived from such 
sources may have no more than their just 
weight and influence, I have been tempted to 
oppose this sort of reasoning by arguments of 
a similar nature. 

Having freely acknowledged so much, let 
us now seriously and solemnly approach the 
cause itself. — Let us hear no more of Tyranny 
and Persecution on the one hand, nor of 
Heresy and Sedition on the other. 

A grievous charge is brought against Mr. 
Frend; and, as judge of this court, I find my- 
self bound by the most solemn obligations to 
enforce the statutes of the university. I do 
not mean to insinuate in the slightest degree, 
that the 45th statute is an unwholesome or 
impolitic law, but this I say, that in my pre- 
sent situation I have nothing to do with ex- 
plaining or justifying the policy of that law; 
I find it in existence, and I am bound to 
execute it. Dr. Kipling, the promoter of this 
cause, has not alleged that the offence comes 
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under any general sweeping clauses of the 
statutes, such as that it is contra bonos mores , 
modest iam , or the like, on which account I feel 
myself relieved from that embarrassment 
which naturally attends a conscientious dis- 
charge of duty, in a case where much is left 
to the feeling and to the discretion of the 
judge ; but he has pointed out certain and 
particular statutes wnich he affirms to have 
Been violated, and therefore, in case of con- 
viction, the Court has no option. 

Now the conviction or acquittal of Mr. 
Frend depends entirely on the solution of 
two questions. 1st. Is Mr. Frend the author 
and publisher of the pamphlet^ intituled 
Peace and Union? On this head we have 
not the slightest embarrassment. We think 
that Dr. Kipling has produced a great deal of 
superfluous evidence. The secona question is, 
does the pamphlet contain matter by which 
the 45th statute is violated ? We are all sa- 
tisfied that it does ; nor has the eloquence of 
Mr. Frend convinced us that the most offen- 
sive passages in the pamphlet do not apply, 
and were not intended to apply, to the church 
of England, as well as to the church of Rome. 
Then, I say, the Court has no option. 

Yet I am willing to pause for a moment, 
and to consider what might be the conse- 

S uences of a supposed discretionary power in 
ills court. 

Enumerate, then, the circumstances which 
should induce the vice-chancellor and his 
assessors to mitigate the penalties of this 
statute. Did the pamphlet make its appear- 
ance at a time when every well-wisher for his 
country entertained the most serious appre- 
hensions for its safety and tranquillity ? Does 
the oldest of us ever remember so general, 
and I had almost said universal, a concur- 
rence and union of sentiment in the best cha- 
racters of all parties uniting to oppose the in- 
fluence of seditious meetings and seditious 
publications? At such a critical time as this, 
did the author of this pamphlet inculcate the 
necessity of peace ana good order? Or did 
he ekhort the lower ranks of people to be 
patient and submissive in bearing the addi- 
tional burthens which might be necessary to 
repel by force, the unjust attacks of an out- 
rageous and insolent enemy? Or, again, 
when the national convention of France had 
filled up the measure of their crimes, by mur- 
dering their king and destroying all lawful 
government, when their deliberations breath- 
ed nothing but atheism and anarchy, and 
when they were threatening every country in 
Europe with the introduction of similar prin- 
ciples, did the author of this pamphlet sin- 
cerely inculcate a respect for the icing and 
parliament of this country, and for the re- 
formed religion and the functions of the 
clergy as established by law? 

I ask not whether he entered into any nice 
disquisitions concerning improvements, or 
reformation in smaller matters; but I ask, 
in one word, whether the plain object of the 


author, at least in some parts of the para- 
hlet, was not to teach the degraded laity, as 
e calls them, that “ like brute beasts they 
were sitting tamely under an usurped autho- 
rity”? 

Is there any satisfactoiy answer to be given 
to these questions ? In the title page, it is 
true, there stand in great letters PEACE 
and UNION. 

Is it satisfactory to be told, that all the 
offensive passages apply to the members of 
the church of Rome, ana not to the church of 
England ? I answer as I have often heard 
my lord Mansfield instruct a jury — “ Take 
the writing and read it as any plain man 
would do, and tell us the obvious meaning of 
the passages.” Upon this principle, I firmly 
believe, my assessors, the heads of colleges, 
who have unanimously concurred with me in 
opinion, have most conscientiously acted. 

But perhaps the author is sorry for his of- 
fence. This would plead strongly in mitiga- 
tion of censure, and I wish I could have per- 
ceived, in the whole conduct of this business, 
the slightest vestige of contrition. 

Mr. Frend haa certainly an undoubted 
right to use his own judgment in conducting 
his defence, yet still I cannot but think he 
has mistaken the proper mode, in several 
ways. 

1st. He has not treated the cause with a 
sufficient degree of seriousness. 

Did he expect to make an impression on 
the minds of the judge and his assessors by 
legal quibbles, by strokes of wit, by allusions 
to novels, or by endeavours to excite smiles 
in the galleries ? 

2dly. He might have avowed the author- 
ship, and if conscious of having gone too for 
in the propagation of principles, he might 
ingenuously nave said — This I maintain to 
be true, that may possibly be defended, but 
here I wish I had stopped. 

Sdly. If not conscious of having gone too 
far, he might have boldly confessed and de- 
fended his principles, and in a manly way, 
have submitted to the infliction of penalties, 
which, according to his judgment, were arbir 
trary and unreasonable. 

Whichsoever of these modes of defence he 
had chosen to pursue, I do not perceive that 
he would have endangered his reputation as 
a man of honour and veracity. 

It was certainly laudable in Mr. Frend to 
use every fair and honest exertion of his ta- 
lents to exculpate himself from the charges. 
But the Court has been at a loss to compre- 
hend in what way the continued application 
of satirical remark and virulent invective on 
the character of Dr. Kipling, and on the rest 
of the gentlemen who disapproved of this 
publication, Could be considered as useful to 
this purpose. Can he now say as the great 
Roman did of old, “ Si nulU ali& in re , mo- 
dest id cert'e et temperando lingus , adolescent 
senem viccrc?’ f 

Such satire and invective might indeed have 
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a tendency to debauch the sentiments of the 
galleries, out could not well be supposed to 
make any impression upon the minas of the 
vice-chancellor or his assessors, or of any gen- 
tleman who had carefully read and considered 
the pamphlet. 

In the course of this defence it was more 
than insinuated, that the promoter of this 
cause could neither write nor speak a sentence 
of pure Latin. Suppose, for a moment, that 
the bishop of Llandaff, whose authority was 
so confidently appealed to on Friday last, 
could permit the most important professor- 
ship in this university to be so scandalously 
degraded and neglected, as this imputation 
on Dr. Kipling implies — how would all this 
exculpate Mr. Freud from the charges that 
have been brought against him? Again, sup- 
ppse for & moment, that calumny could, by 
possibility, fix itself on the respectable cha- 
racters of Dr. Glynn and Professor Main- 
waring, of twelve tutors and lecturers of this 
university, of thirty-four members of the 
senate, who all applied to the vice-chancellor 
to take cognizance of this offence ; I still ask, 
how would all this exculpate Mr. Frend from 
the charges that have been brought against 
him ? 

But Mr. Frend has not contented himself 
with applying the most disrespectful appella- 
tions to inis considerable body of academical 
gentlemen. He has in effect maintained, that 
their evidence on oath ought to be rejected in 
this cause. 

To tliis part of his argument, f confess, I 
listened with the utmost astonishment. 

Let us try the truth of this assertion by a 
very possible supposition. — Suppose an offence 
to have been of so gross a nature, that not 
only 34 but twice that number, — suppose 
even the particular friends and intimates of 
the offender himself should have joined the 
caAo/, as it has been termed— suppose the 
whole university, in a body, or by delegates, 
had applied to the vice-chancellor, “ Sir, you 
must take cognizance of this offence: our 
character and credit in the world demand it;” 
will any man say that the evidence of all 
these gentlemen, speaking on oath, not to the 
intrinsic merits of the pamphlet, but to a plain 
&ct, as the buying of a book, or the hand- 
writing of a person, is to be rejected in such 
a cause? This would indeed be an alarming 
proposition, and enough to startle any consi- 
derate person. It amounts to no less an ab- 
surdity than this, that the very greatness of 
a crime might properly become its shelter 
and defence. 

Before I put an end to this unpleasant busi- 
ness, by finally dissolving the Court, I feel 
myself called upon, by the extraordinary cir- 
cumstances of this cause, to say a few words 
to the junior part of this university. 

You have shown yourselves to be much in- 
terested in the investigation, and in the event 
of this trial, and now that it is brought to a 
conclusion,! wish to engage your most serious 


attention for a few nioments, while I pro- 
pose the following advice to your serious con- 
sideration : 

I have no intention to animadvert upon the 
noisy and tumultuous irregularities of conduct 
by which our proceedings, on some of the 
former court-days, have been interrupted. 
Let these be consigned to oblivion ; but let 
the principles from which these irregularities 
arose, be well considered, and let me seri- 
ously exhort you to be upon your guard in 
future against the consequences of their dan- 
gerous and delusive operation. I cannot sup- 
pose that you have even heard distinctly, much 
less that you can have digested every thing 
that has been advanced in the course of this 
trial. Your passions and affections therefore, 
in this case, are not founded on a knowledge 
and understanding of the subject. Examine 
yourselves, you will perceive that they are 
founded upon certain vague ideas, that the 
accused person has been persecuted. 

Such an unreasonable persuasion, if not 
effectually opposed by sober argument and 
reflection, will soon produce the most de- 
structive consequences on your practice. And 
I think it the more necessary at this time to 
advertise you of your danger, when this coun- 
try has just escaped and survived a most 
alarming crisis, and when several turbulent 
and democratic spirits still endeavour to per- 
suade the public, that every attempt to punish 
libellous attacks upon the constitution and 
government of the kingdom, by enforcing 
wholesome and establishedTaws, is a species of 
persecution, and contrary to the imprescrip- 
tible Rights of Man. 

Now I affirm, that in this country, wherever 
there is fair ground for an accusation, and 
where tne accused person has had a fair 
hearing, there can he no such thing ap perse- 
cution. On these two essential points I rest 
the merits of the question. When, therefore, 
I look on the junior part of this university, 
and foresee in them the future supports and 
ornaments both of the civil and ecclesiastical 
establishment of England, and when 1 con* 
siderthat they have been entrusted to our 
care and nurture by relations and connexions 
who venerate these establishments, I feel my- 
self authorized to interrogate you closely, and 
to demand, whether being educated from 
earliest infancy, in the practice of frequenting 
the church, and reverencing her institutions, 
you are now prepared to say, on reading this 
pamphlet, that the accusation of having im- 
pugned the established church was either 
frivolous or oppressive ? 

I know very well how you must answer this 
question, and am persuaded that the ingenu- 
ous dispositions of youth only needea this 
matter to be clearly stated to them. 

In regard to the second question, whether 
the accused person has had a. fair hearing, I 
have no anxiety. Whatever notions you may 
have inconsiderately entertained before the 
trial, I have no doubt but that now, after the 
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trial, you will tell your fathers, your guar-' 
dians, and your friends, that you never heard 
or read of a trial where the accused person 
had a more full, deliberate, and impartial 
hearing. 

' You will tell them also, that the only doubt 
you could entertain of the propriety of the 
proceedings might be, whether the judge of 
this court, through an extreme unwillingness 
to interrupt the accused person in his defence, 
did not carry his patience and forbearance to 
an almost unwarrantable length, while he 
rmitted the defendant to proceed in an uii- 
unded strain of virulent and irrelevant in- 
vective. Then you will add, and I trust, with 
some effect, that the university of Cambridge 
will not suffer the sacred and venerable in- 
stitutions of the established church to be de- 
rided and insulted; and that at a time when 
a profane and licentious spirit of infidelity 
and irreligion makes rapid advances and 
threatens the destruction of our ecclesiastical 
fabric, there were to be found in these semi- 
naries, respectable characters who could ac- 
cuse with liberality and decorum, and judges 
who could condemn with firmness and mo- 
deration. 

The remaining part of my advice to you 
will not fatigue your memories. It is brief ; 
but it is important ; and it is well worth your 
most serious consideration. Beware of en- 
tering into religious controversies at this pe- 
riod of your lives. Whatever may be the 
profession you are intended for, improve your 
understandings by the diligent pursuit of aca- 
demical studies : obey your tutors t frequent 
the service of God according to the established 
forms, both in your private colleges, and in 
the university church. At present, take it 
for granted, that our forefathers had some 
good reason for steadily adhering to, and sup- 
porting these venerable institutions. I re- 
peat it, at present take it for granted, and 
those whom I perceive to be objecting to 
these words, will themselves tell you, that it 
has not been my way to take things for grant- 
ed. Ail I contend for is, that this is not your 
time for becoming parties in controversial 
matters of religion. It is your business to 
cultivate your understandings, and to be care- 
ful, that the good seed sown in these retire- 
ments may take root downwards, and bear 
fruit upwards, and increase to a mighty har- 
vest in your lives and practice. 

Against those who would openly attack the 
religious principles in which you have been 
educated, it is easy to guard. I have more 
apprehensions from those who are perpetually 
talking of candor, of liberality, of thinking 
for themselves, of examining things to the 
bottom, of the newly discovered modes of in- 
terpreting scripture, and of the opinions of 
fallible men. These, and such like topics are 
excessively captivating to the unsuspecting 
minds of youth. Impressions of the most 
durable nature, are made in a few conversa- 
tions, and, in this way, I have more than 
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once seen the finest talents and most amiable 
dispositions soon perverted or rendered use- 
less, which, doubtless, in happier circum- 
stances and with a better cultivation, might 
have been eminently serviceable to their 
country, either in church or stale. 

Remember then the earnest and zealous 
advice of a person, who thus addresses you 
from the purest motives of good-will, and the 
warmest wishes for your best interests ; of a 
person whose imagination and temper have 
never been heatea with religious dispute, 
whose pride and ambition have ever been to 
obtain, in the various branches of useful 
science, solid information for himself, and to 
communicate it to others, and whose health 
has been almost exhausted with academical 
labours.— Remember then, I say, the advice 
of a person who at this moment addresses 
you, not with the authority of a vice-chan- 
cellor, but with the friendship and affection 
of an experienced academic, of a person who 
has never been suspected of being fond of 
possessing offices or dignities, who has la- 
mented bitterly that the necessity of this en- 
quiry should have taken place in the present 
year ; but who, when the inquiry was once 
instituted, thought it his duty to go through 
it with all the energy he was capable o£ and 
who found it impossible to acquit Mr. Frend 
of having offended against the statute, with- 
out sacrificing every principle of truth, of jus- 
tice, and of honour. 

The Vice chancellor, with the assent of the 
m^jor part of the Heads of Colleges, then de- 
creed sentence of Banishment against Mr. 
F rend in the following form : 

“ I, Isaac Milner, D.D. and Vice-chan- 
cellor of the university of Cambridge, do de- 
cree, declare, and pronounce thatWm. Frend, 
M. A. and Fellow of Jesus College, havmg 
offended against the statute, “ De Condom- 
bus, M by writing a pamphlet, intituled “ Peace 
and Union, recommended to the associated 
Bodies of Republicans and Anti-Republicans,” 
and by publishing the same within the univer- 
sity of Cambridge, and having refused to re- 
tract his error and temerity m the manner 
prescribed to him by me, the Vice-chancellor, 
with the assent of the major part of the Heads 
of Colleges, has incurred the penalty of the 
statute, and that he is therefore banished 
from this university. 

(Signed) I. Milner, Vice-chancellor. 
J. Smith, 

R. Farmer, 

W. Colman, 

L. Yate$, 

J. Barker, 

J. Turner, 

Fra. Barnes, 

W. Craven, 

T. POSTLETHWAITE.* 

The Court was then dissolved. 
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Thus ended the proceedings in the vice- 
chancellor's court.* The day after, Mr. Frend 
waited on the vice-chancellor, to declare his 
intention of appealing to the senate against 
the sentence of the court ; and on the follow- 
ing day, the proctor inhibited the vice-chan- 
cellor, in the usual form, from putting his sen- 


* Mr. Beverley inserts the following Papers, 
at the request of Mr. Kilvington ; and he con- 
siders them as no unsuitable addition to his 
account of Mr. Frend’s trial : 


(Copy) 

Cambridge, June 1, 1793. 

We, the underwritten, express our detesta- 
tion of the scandalous and unfounded impu- 
tations, which were attempted to be thrown 
upon the characters of Mr. Lloyd, and Mr. 
julvington, at the late trial of Mr. Frend. 


T. Kipling 
J. Jowett 
R. Glynn C. 

W. L. Mansel 
3. Mainwaring 
R.T. Bel ward 
Geo. Whitmore 
W. Walford 
J. Oldershaw 
W. Wade 
W. Mathew 
J. Smith 
J. Wood 
W. Wilson 
H. Greene 
R. Ramsden 
A. Frampton 
E. Outram 


R. Boon 
J. Dudley 
W. Pugh 
C. Simeon 
Ant ho. Main waring 
Edw. Wigley 
W. Millers 
Jos. Watson 
Tho. Castley 
John King 
Philip Douglas 
E. Edwards 
J. Bradshaw 
W. Walker 
J. Fawcett 
R. Tillard 
W. Easton 
Henry Jowett 


tence into execution. The mode of appeal 
and inhibition is stated by theregistrary in the 
following words : 


Queen's College, June 1, 1793. 
Business of Appeal } Before the right 
between ( worshipful Isaac Mil- 

William Frend, M.A.) ner, D. D. vice-chan- 
and f cellor of the university 

Thos. Kipling, D. DJ of Cambridge. 


On which day, at the hour of eleven in the 
forenoon, the said William Frend appeared, 
and having, in the afternoon of yesterday, 
declared to the vice-chancellor his intention 
of appealing from a certain definitive sen- 
tence pronounced upon him by the said Isaac 
Milner on the 80th of May last, did then and 
there take the oaths u de gravaraine" and “ de 
non solicitando delegatos." 

At the same place, day, and hour, George 
Hunter, M.A. junior proctor of the univer- 
sity appeared, and inhibited Isaac Milner, 
D. D. vice-chancellor of the university, during 
the appeal between William Frend, partyappel- 
lant, and Thomas Kipling, party appellate, m 
the following words : “ Ego Georgius Hunter, 
procurator alter, nomine academia: te Isaacum 
Milner, procancellarium, judicem a quo, in- 
hibeo, ne quid, pendente appellatione inter 
Gulielmum Frend, etThomam Kipling atten- 
tare vel innovare pnesuraas," 

Me present, 

Geo. BorlasR, 

Not. Publ. and Registr. 


Business of Appeal 
between 

William Frend, M. A. 
and 

Thos. Kipling, p. D.J 


Before th? right 
worshipful Isaac Mil- 
ner, D. D. vice-chan- 
cellorof the university 
of Cambridge. 


(Copy) 

The testimony given by Mr. Kilvington, 
during the trial oi Mr. Frend, having been 
openly contradicted by the latter, and an idea 
having prevailed that certain letters written 
by Mr. Kilvington to Mr. Frend, contained a 
proof that the testimony was untrue : I think 
myself called upon to declare publicly, in vin- 
dication of Mr. Kilvington's character, that 
since the trial in the vice-chancellor’s court, 
Mr. Frend, on application made to him by 
Mr. Kilvington's desire, showed me those let- 
ters, and that there was nothing in them 
which appeared to me in the smallest degree 
to invalidate that testimony. The substance 
of the letters was an application for college 
testimonials, and they contained general ex- 
pressions of gratitude to Mr. Frend for fa- 
vouri receive!, which, according to Mr. 
jFPtsnd's explanation, consisted in attentions 
sho w n to Mr. Kilvington, when at Jesus col- 
lege, and the supplying ham occasionally with 
bdofes from the library. 

W. Parish, 

Senior Proctor of the University. 

JlAagd. Coll. July 1, 1793. Orix. Ed, 
VOL. XXIL 


On which day, at the hour of twelve, Thos. 
Kipling, D. D. and John Beverley, M. A. his 
proctor, did appear, and did then and there re- 
spectively take the oath “ de non solkitando 
delegatos," in a certain cause of appeal be- 
tween William Frend, party appellant, and 
him the said Thomas Kipling, party appellate. 

In the presence of me, 
Geo. Borlase, 

Not. Publ. and Registr. 


PROCEEDINGS 

IN THE 

COURT OF DELEGATES • 

First Court. 

University qf 3 Before the right honourable 
Cambridge > and right worshipful William 
to wit. 3 Wynne, knight, doctor of law, 

the worshipful John Hey and John Barlow 
Seale, respectively doctors in divinity, and 
the worshipful John Lane and Edward Chris- 
tian, respectively masters of arts, judges dele- 

• Compiled from the respective publica- 
tions of Mr. Beverley and Mr. Frend. 

2 T 
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gates, in a certain cause of appeal, or com- 
plaint, between William Frend, M. A. and 
fellow of Jesus college, party appellant, and 
Thomas Kipling, D. D. party appellate, in 
the law scnoofs of the said university, on 
Triday the 28th day of June, 1793, at nine 
o’clock in the morning. 

Me present, 

Geo. Borlase. 

Not. Publ. and Registr. 

Business of Appeal T The Grace of the 
between I senate, 14th June, 

, William Frend, M. A . ) 1793, appointing dele- 
and | gates in this cause, 

Thos. Kipling, D. D.J was read. Also a cita- 
tion of William Frend. party appellant, and a 
citation of Thomas Kipling, party appellate. 
And John Beverley, esquire bedel, was sworn, 
who deposed, that he had respectively served 
the said citations on Mr. Frend and Dr. Kip- 
ling, who both appeared. 

Also was read a paper signed Robert Tyr- 
whitt, purporting to be a protest against the 
legality of the aforesaid grace. Mr. Tyrwhitt 
was heard in support of the protest ; and the 
judges delegates, after deliberating on the 
same, declared, that they were unanimously 
of opinion, that nothing contained in the pro- 
test ought to prevent their sitting to hear this 
cause ; and that they were ready to do so. 

The registrary being sworn, deposed, that 
he had looked over the minutes, since they 
were returned by the promoter of this cause, 
in the court below, and that they had not 
undergone any alteration while in the pro- 
moter's hands. 

And the proceedings and evidence had and 
taken in the court below were read as far as 
to the act of court 13th of May inclusively. 

And the delegates adjourned the court to a 
quarter past lour o’clock in the afternoon of 
tnis day. 

Grace for the Appointment of Delegates. 

Judices delegation causk appellationis inter 
Gultelmum Frend, A. M. et Thomam Kipling, 
S. T. P. electi et dati sunt. 

Gulielmus Wynne, Eque9. I 
Dr. J. Hey, Sidn. colb 
Dr. Seale, Xti. 

Mr. E. Christian, Div. Johannis. j 
Mr. Lane, ColL Regia. j 

Placeat vobis ut praedicti viri sint judices 
deiegati in pradictk appellationis causk.* 
Summons from the Delegates . 

William Wynne, knight, doctor of law, 
John Hey, doctor in divinity, John Barlow 
Seale, doctor in divinity, Edward Christian, 
master of arts, and John Lane, master of 

* The delegates are nominated by the two 
proctors, and the members of the caput, ex- 
cept the vice-chancellor. The grace js then 
read in the houses like other graces. In this 
case, the master of St. John’s brought with 
him a written list, to which the others, except 
Uro, acceded. Frend . 


arts, judges delegates rightly and lawfully con- 
stituted, in the under-written cause, and be- 
tween the under-mentioned parties. To our 
beloved in Christ, John Beverley, William 
Matthew, and Henry Gunning, esquire bedels 
of the university of Cambridge, greeting. 
Whereas in a certain cause of appeal and 
complaint which before us in judgment is 
now moved and depending between William 
Frend, master of arts, the party appealing or 
complaining on the one part, ana Thomas 
Kipling, doctor in divinity, the party appellate 
or complained of on the other part, rightly 
and duly proceeding therein, We nave decreed 
the aforesaid William Frend, the party ap- 
pealing and complaining, to be cited and ad- 
monished* to attend on the day time, and at 
the place and to the effect and purpose under- 
written, (justice so requiring.) We do there- 
fore strictly enjoin ana command you jointly 
and severally, That one of you esquire bedels 
of the said university do peremptorily cite, or 
cause to be cited the aforesaid William Frend, 
the party appellant and complaining in the 
said cause, to appear before us in the law 
schools of the said university, on Friday the 
twenty-eighth day of this instant June, be- 
tween the hours of nine and twelve in the 
forenoon, then and there to prosecute his said 
appeal, and to abide in judgment Until the 
final determination thereof, and further to do 
and receive as unto law and justice shall ap- 
pertain, under pain of the law, and contempt 
thereof ; and ye shall moreover intimate, or 
cause it to be intimated to the said William 
Frend (to whom also we do so, intimate by 
these presents), That we do intend to pro- 
ceed, and will then and there proceed to bear 
and finally determine the said cause of appeal 
according to law. And that you or either of 
you shall duly certify to us, what you shall 
do in the premises, together with these pre- 
sents. Given under our hands and seals, 
this twenty-first day of June, in the year of 
our Lord one thousand seven hundred and 
ninety three. [Here follow the signatures.! 

After the summons had been read, the fol- 
lowing conversation took place. 

Sir IF. Wynne. Are the parties here? 

Mr. Frend. X am the appellant ip this 
cause. 

Sir W. Wynne. The delegates are ready 
to proceed. What is that paper? (to the re- 
gistrary). 

Registrary. It is a paper which I received 
from Mr. Tyrwhitt. 

Sir W. Wynne . Read it. 

The registrary then read as follows : 

Jesus College , 2 01 A June , 1703. . 

Whereas a grace proposing five delegates 
was read a second time in the noo-regent 
house, on Friday last, and was then suffered 
to be taken away by the officiating bedel, 
without a scrutiny; which grace was after- 
wards approved by a majority of votes in the 
other house: 
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. I Robert Tyrwhitt, a non-regeirt master of 
arts, do, witbm ten days, make this open and 
legal protestation against the said grace. I 

1. In the first place, because f had not a 
statutable opportunity of expressing my dis- 
approbation of it, either in whole or in part, 
though I was present in the house at the time 
it was 4 read. 

2. In the second place, because both the 
persons who acted as scrutators, were depu- 
ties, and neither of them sworn agreeably to 
the law of the university. 

Robert Tyrwhitt. 

1. Stat Vet. 161. De modo et formft pe- 
tendi gratias. 

Stat. Vet. 80. Quomodo scrutatores tenen- 
tur pctere gratias. 

Stat. Vet. 63. De gratiis petendis. 

2. Stat. sive gratia, de procuratoribus et 
scrutatoribus deputatis. 

This writing I received of Mr. Robert Tyr- 
whitt, on the twentieth day of June, 1793. 
Mr. Tyrwhitt, at the same time, expressed a 
desire that the same might be recorded. 

George Borlase, registr. 

Sir W. Wynne. Has Mr. Tyrwhitt any 
thing to say upon this? 

Mr. Tyrwhitt . A great deal on all the sta- 
tutes which relate to the duty of scrutators 
and moderators on passing graces : but I did 
not think that I should be called upon here. 

I thought another place more proper for this 
discussion, and accordingly proposed my ob- 
jections in the senate. 

Sir W. Wynne. Do you wish to have the 
statutes referred to read in the court ? 

Mr. Tyrwhitt. If you think it necessary, I 
do : but I desire it may be understood, that it 
was not on account of this particular case 
that I objected: I should have done it on 
any other matter of more than ordinary con- 
cern. 

Sir W. Wynne. It must be at your request, 
if they are read. 

Mr. Tyrwhitt. Then I make it my request, 
that they may be read. My objections were 
opposed m the senate house by some persons 
there, with a degree of petulance and violence, 
extremely unworthy of any member of the 
university. 

The statute was then read. 

161. De modo et form& petendi gratias. 

Item, statuimus, quod procurators vel 
corum alter cum occupante vices alterius, seu 
procuratorum vices occupantes, quamlibet 
gratiam petendam priv&tim scrutari teneantur, 
et quilibet regens alteri eorum votum expri* 
mens secret! respondere praemonitus per 
alteram procuratorum privatim respondere 
teneatur, et pro secreto habere teneantur tam 
scrutator quam scrutatus : et qui contra hoc 
statutum venerit pcenam de secreta revelan- 
tibus incurrat. Nulla etiam gratia conditione- 
tur sed purb concedatur vel negetur nec etiam 
aliqua gratia cum ali& concurrat. 
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Mr. Tyrwhitt. It appears from this statute, 
that on all occasions the scrutiny should be 
secret. The putting in of a non placet at 
reading actually subjects a person to a pe- 
nalty. It is wrong that the omission of 
putting in a non placet at the reading of a 
grace should be made a pretence for depriving 
any member of his privilege of voting. No 
person is authorized even to tell in what 
manner he voted. 

Mr. Lane. What do you mean by pretence 
and omission ? 

Mr. Tyrwhilt. I mean only to represent 
the fact. The present pract ice of taking three 
steps in the house is a remnant of the original 
mode, prescribed by the statute, of walking 
round and asking the votes separately and 
privately, and supposes that a scrutiny has 
been actually taken. On common occasions, 
this may be sufficient : but, on such an occa- 
sion as this, it is an abuse of. what even in 
ordinary cases is only an indulgence. 

The statute 80. Quomodo scrutatores te- 
nentur petere gratias, was then read. 

Item, duodecimo die mensis Octobris, anno 
millesimo CCCC* LXVIP, in plenSt congrega- 
tion regentium et non-regentium, statutum 
est atque ordinatum ; quod scrutatores electi 
arctentur ad petendum gratias et alia negotia 
universitatis exequenda secunddm formam 
statuti quo arctantur procuratores, e&demque 
poenft puniendi sunt, si secundum formam 
praedicti statuti requisiti id facere recusent. 

Mr. Tyrwhitt. This shows that scrutators 
and proctors are in this respect bound by the 
same laws. 

The two other statutes referred to by Mr. 
Tyrwhitt in his protest were then read. 

63. De gratiis petendis. 

Statuimus et ordinamus, quod de caetero 
nulla gratia tempus aut formam concernens 
petatur, nisi in prsesentiH cancellarii vice-can- 
ccllarii vel prasldentis, et hoc in novft capelin 
et non alibi concedatur ; exclus& parvit ca pel 111 
eidem annex&, salvis tamen gratiis quae in 
antiquis statutis soldm regentibus reservantur 
concedendis. Et si aliqua gratia vel gratias 
concedantur, quod alter procuratorum vel al- 
terius eorum vices occupans, alt& voce dicat in 
medio capellae, ista gratia vel istae gratise haben- 
tur in istk congregatione. Et si aliqua gratia 
contr& prsedictam formam concedatur, lmpe- 
trans officio suo sit ipso facto privatus, et utens 
scienter e&dem gratift excommunicationis sen- 
tentiae sit ipso facto subjectus, it quit nisi in 

{ >lenii congregatione per cancellarium vel ejus 
ocum tenentem non valeat absolvi. Et ad 
hujus statuti continuam observantiam volumus 
singulos procuratores ac scrutatores futuros 
antequam admittantur ad eorum officia esse 
personality juratos. 

Gratia 1575. Quod jurejurando astringantur 
procuratores et scrutatores deputati. 

Conceditur 6 Mail, edm procuratores et 
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ecrutatores saepfe propter negotia sua privata | nutes : and on its return, sir W. Wynne said; 
abesse cogantur a congregationibus et aliis | the delegates have deliberated, and unani- 
publicis muniis academia*, ut eorum substituti mously determine, that nothing contained in 
et vicarii jurejurando astringantur ad benfe et Mr. Tyrwhitt’s protest, or urged by him in its 
fidelity peragendum eorum officium, ante- . support, ought to hinder them from proceed- 
quam aliquid in pra?missis pertractent. ing in this cause; and they are accordingly 

ready to proceed. We are ready to h$ar tne 
Mr. Tyrwhitt. This provides that substi- appellant, 
tutes should be sworn before they act; which Mr. Frend rose, and after remarking on the 
was not done. Mr. Collier was not sworn unusual step of being cited by them, read the 
before he read the grace. This is the history proper mode of proceeding, as described in the 
of the matter It is the duty of the scrutators bedel’s book. 

and proctors, after reading any grace in either u The delegates, which, by the statute, are 
of the houses, to go and ask every member ordered to be at least three in number, and at 
of that house his vote personally. This ap- the most five, pro qua litate causa, being chosen 
pears from the bedel’s books, from printed the party goes to each of them, desiring them 
books, and every other authority by which to meet in the consistory, or some other fit 
the practice of the university is directed, place; and when they are met together, he 
When I was scrutator, I took the votes, presents the grace unto them as it passed in 
though no non plucet had been put in. the senate ; and when they have read it, they 

Court . Is it the usual practice now? acknowledge acceptors in se onus commissumis, 

Mr. Tyrwhitt. No : not in ordinary cases : and declare themselves ready and willing tq 
it is connived at. put in extraordinary cases, perform the office of judges in that cause, 
where any opposition is expected, it ought to juxta tenorem delegations. After acceptation 
be observed. In this case it was known that made, the party appellant, or his proctor, doth 
above twenty persons came into the univer- desire the judges delegate to decree M partem 
sity, in expectation that it would be opposed, appellatam arrestandam fore citra diem eorum 
Court, Did you take the votes personally arbitrio assignandam,” to answer unto such 
in all cases when you were scrutator? things as the party appellant shall object 

Mr. Tyrwhitt. No ; not in all. against him. If the party appellate will then 

Dr. Hey. In what cases did you ? appear, the cause is declared on both sides, 

Mr. Tyrwhitt. On one grace in particular, and the party appellant hath assigned him 
which, had I been only a private member, I ad proponendum in formh on the next court 
certainly should have opposed, but as an offi- day, wherein such gravamina for the which 
cer, I could not. he doth appeal, must be specified. The pro- 

Dr. Hey. Perhaps the purport of that grace ceedings afterwards are ordinary, such as are 
was not very material. in cases of the first instance.” 

Mr. Tyrwhitt Yes ; it was, in my opinion, He concluded with saying: I beg leave to 
very material ; it was a matter which I had know, whether this is the mode which is to 
long and uniformly endeavoured to correct: be followed now. 

it was a mandate decree for the master of St. Sir W. Wynne. We think that the whole 
John’s college. But I repeat, I did not proceedings in the vice-chancellor’s coarts 
expect to be called upon here to explain the should be first read. 

grounds of the protest: it must therefore be Mr. Frend. Shall I make any remarks on 
considered as a very short and imperfect them, as they go on ? 
account of the business. Sir IP. Wynne. As you please. But we 

Sir W. Wynne. We shall not retire to take think it better for the whole to be read first, 
it into consideration, till you have said all that and then for you to take up your exceptions ; 
jrou choose. unless there is any part which you wish not 

Mr. Tyrwhitt. I will tell you then another to be read, 
instance, in which it was done. When the [The registrary then began to read the pro- 
present vice-chancellor was a regent master ceedings in the vicc-chanceHoPs court; and 
of arts, a grace had been read in the non- when he came to the articles of accusation, 
regent house, and passed without a non placet sir William Wynne directed the quotations by 
having been put in. The present vice-chan- which the respective charges were supported, 
cellor, and the present bishop of Lincoln to he read from the pamphlet itself.] 
were adverse to it, and wished it to be read Mr. Frend. I hey were not read in. this 
again, and put to the vote. They came very place on the trial. 

improperly into the non-regent house, and Sir W. Wynne. They ought to have been, 
declared, with much violence, that there were Mr. Frend. With submission. Sir, to you, I 
persons in the house, who wished to oppose should think it would be better to read them 
it. I remonstrated upon the indecency of from the pamphlet in the course in which 
their coming as regents into the non-regent they were produced on the trial, 
bouse to make their objections. However, I Sir W. Irynnc I have no objections. I*® 
stated it to the house, and in consequence of willing that they should. 

12 iy representation, the votes were taken. [Registrary reads to the words, * f&fj 

The Court then retired for about five mi- wicked, and malicious,” page 5$4.J 
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Mr. Frend . In my defence, I observed to 
the court, that in denying the whole, I did 
not mean to deny every particular. I did not 
deny that I was a master of arts : I did not 
say that I was not the author or publisher ; 
but I gave (what I believe is usual in such 
cases) a general answer. 

When the registrary began to read the de- 
positions of the witnesses, Mr. Frend addressed 
the Court : You will take notice, gentlemen, 
that I gave into court, and do here repeat my 
protest against the validity of the evidence, 
the whole having been vitiated by the pro- 
moter’s taking it out of court ; and also for 
particular reasons against particular persons. 

Sir W . Wynne. It will be impossible for us 
to judge, without hearing it all. 

Mr. Frend. I only meant to save trouble : if 
it is of no use, it is only a waste of time to hear it. 

Dr. Hey. May it not be as well to consider 
the protest now? 

Sir W. Wynne. Perhaps it may be better. 
Will the registrary say, tnat the papers, which 
Dr. Kipling took out of the court, were re- 
turned to him exactly the same ? 

Bedell. Is the registrary to be sworn ? 

Sir* W. Wynne. I have no objection to his 
being sworn. 

Mr. Frend. I would spare the registrary 
the oath, as I conceive it impossible Tor any 
person to take it ; it is impossible to prove, 
or to be certain that the papers have not been 
altered. Except in the divinity schools, I 
never heard of a proof being called for of such 
a negative proposition. 

Sir W. Wynne. This is a court of justice, 
and we think it highly proper : they ought to 
be proved to be the same. 

Mr. Frend then repeated the protest and 
the case of the jury, page 591, as a case in 
point. This was denied t>y Mr. Lane ; and a 
short conversation followed, in which Mr. 
Frend maintained, that if not strictly in point, 
it yet concluded a fortiori in favour of his 
protest. For if the bare examination of a 
tingle witness out of court, by a set of unin- 
terested and unprejudiced men, merely that 
he might repeat what he had said before in 
court, was yet sufficient to set aside their 
verdict : how much more must the removal 
of the whole evidence affect its validity, when 
taken out of court by the promoter himself, 
and with the express purpose of directing it 
in the roost forcible manner to the conviction 
of the offender? 

The Registrary repeated the declaration he 
had made in the vice-chancellor’s court, that 
the papers had undergone no alteration, and 
that he was ready to swear to this. He was 
accordingly sworn. 

Sir W. Wynne. Are the papers which Dr. 
Kipling returned to you, the same which you 
gave to him ? 

Mr. Frend. Can you say that there are no 
marks, no erasures, no obliterations, no al- 
terations whatsoever, made by the promoter? 
Did you look all the papers over? 
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J legist rary. I did look them over, and 
they have not undergone any alterations 
while in the promoter’s hands. 

Mr. Frend now observed, that having no 
expectation, that the proceedings of the vice- 
chancellor’s court would be thus taken up, 
he had not brought with him the copy of the 
evidence delivered to him by the registrary : 
he desired, therefore, permission of the court 
to go to his rooms for them. This being 
granted, Mr. Frend went out, and Mr. Lam- 
bert took the opportunity of going out for the* 
notes which he had taken during the whole 
of the trial. On their return, the reading 
was resumed, and very little progress was 
made before Mr. Frend observed the omis- 
sion of a word in his copy. 

llegistrary . Your copy is not attested by 
me. 

Mr. Frend. It has not your name to it, 
but it is on a proper stamp ; it is marked as 
having been examined ; it ought therefore to 
be literally exact. If it is not exact, for what 
purpose was it given to me ? 

The Registrary went on reading; and Mr. 
Frend, after remarking repeated variations, 
observed, that if mistakes of this kind are so 
easily made in copies taken and examined as 
accurate, it must be extremely difficult to 
swear to the indentity of writings. 

When the registrary read the resolutions 
and signatures, p. 525, 526, Mr. Frend asked 
him, whether they were given to the pro- 
moter ? 

Registrary. Yes; I presume they went 
with the other papers ; I cannot be certain. 
But if they did, they returned as they went. 

On Mr. Lunn's evidence, Mr. Frend ob- 
served, that no notice was taken of the ob- 
jection and answer of the commissary, p. 546, 
but that the gentleman who assisted him in 
taking the notes of the trial, is ready to swear 
that he did object. He observed, at another 
time, that the depositions of each witness had 
been transcribed all together, without any 
distinction of the different times in which he 
had been called up ; and that the registrary 
was now reading them in such a manner, 
that the delegates might conclude it was all 
one continued deposition. He begged leave 
to recommend the same order in reading the 
depositions, as had been followed in the pro- 
ceedings at the trial. 

Registrary. I cannot speak to the order. 

Mr. Frend. This is another instance of 
the irregularities of this business. 

On Mr. Plam pin’s evidence, p. 549, Mr. 
Frend observed : Here is another omission 
of important matter. No notice is taken of 
my objection to this man’s evidence I ex ! 
cepted to him on two grounds. Mr. Lambert 
is ready to attest it. Mr. Lambert here rose, 
and offered to make oath of the above, but 
the court rejected his offer; sir William 
Wynne declaring, that they could not attend 
to any thing not in the registrary’s minutes. 

On Mr. Hudson’* evidence, M Jr. Frend ob- 
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served, that Mr. Marsh was called in, but the 
registrary had taken no notice of that circum- 
stance. This oujjht to be attended to, as it 
proved the ground of a serious complaint from 
Mr. Marsh, of the treachery which had been 
practised against him. He had been pro- 
mised, that, if he were called upon to give 
evidence, it would not be with any view of 
proving the publication : whereas, on the 
trial it appeared, that he was called upon for 
that* very purpose. Mr. Frend then desired 
that he might read what Mr. Marsh had said 
in court, as it would establish his charge of 
malice in the prosecutors. 

. The court said, that as this did not appear 
en the minutes", it could not come before them. 

On Mr. Alger’s evidence, Mr. Frend ob- 
served : The court does not perhaps see the 
tendency of these questions and answers. 
That copy of the pamphlet had been taken 
out of court, and the commissary himself 
had expressed his surprise at it. Several 
other remarks were made by Mr. Frend on 
various parts of the depositions, proving their 
inaccuracy : and at the close of them ne ob- 
served, that the whole of the evidence was 
too inconclusive for the judges to have formed 
any opinion upon it ; that the proceedings of 
the court had Deen very irregularly recorded ; 
that all that had passed ought to have been 
registered; for, as the vice-chancellor took 
upon himself to make the heads concur with 
him under p, law, which required the consent 
of the majority, and the master of Trinity, 
without whom that majority could not have 
been formed, was absent several days, the 
proceedings should have been taken down 
with accuracy; otherwise the master of 
Trinity had no opportunity of forming a 
judgment. Indeed he must have been to- 
tally unacquainted with the nature of many 
objections suggested by Mr. Frend; and yet, 
without his concurrence, no recantation could 
have been proposed. This was a grievance 
exceeded only by that which could not have 
escaped the observation of the delegates, 
since it was manifest to every person, that 
from the beginning to the end of the business, 
the prosecutors and the judges were one and 
the same party. 

The third article having been read, p. 561, 
Mr. Frend addressed the Court : When this 
charge was read by the promoter, I objected 
then, and I must repeat it now, tliat no such 
passage was to be found in the book, as that 
which the promoter articled against me. 
But there is no entry of this objection in the 
acta curia : which proves that the master of 
Trinity could not be a competent judge in 
the case. He heard none of my objections to 
the mode of quoting mutilated passages, nor 
of my proofs of the necessity of producing 
the words themselves. 

On article the fifth being read according to 
qcia curia , page 562, Mr. Frend observed, 
that here again the master of Trinity could be 
no judge, not having heard either his* or the 


promoter’s remarks. The promoter, by way 
of directing the proceedings of the court, 
produced tne case of Charke; but being 
questioned, whether Charke had been sum- 
moned to appear in the vice-chancellor’s 
court, and on several other points necessary 
to establish his case as a precedent, could say 
nothing, though the master of Trinity, from 
what appears in the acta curia, must naturally 
suppose that it was admitted as a case in point. 

Dr. Scale . Did not the judge suffer every 
thing to be stated, which you expressed a de- 
sire to have inserted ? 

Mr. Frend. No : he ordered the registrary 
to mind what he said, not what I said. 

When the registrary had finished the acta 
curia for the thirteenth of May, p. 64, the 
Court was adjourned to a quarter past four in 
the afternoon. 


Second Court. 


University of 1 Before the right honourable 
Cambridge > and right worsnipful William 
to wit. ) Wynne, knight, LL.D. the 
worshipful John Hey, and John Barlow Seale, 
respectively doctors in divinity, and the wor- 
shipful John Lane, and Edward Christian, 
respectively masters of arts, judges delegates, 
lawfully constituted, in a certain cause of 
appeal or complaint between William Frend, 
M. A. a 
pellant, 
pellate, 

sity, on Friday the 28th day of June, 1793, 
at a quarter past four o’clock in the afternoon 
of the same day. 


nd fellow of Jesus college, party ap- 
and Thomas Kipling I>. D. party sp- 
in the law schools or the said univer- 


Me present, 

Geo. Borlase. 
Not. Publ. and Registr. 

Business of Appeal 


The rest of the pro- 
ceedings and evidence 
in this cause were 
read. 


between 

William Frend, M. A. 
and 

Thos. Kipling, D. D. J 

And the judges then declared, that the 
proceedings with the evidence had and taken 
in the court below, having been read and 
gone through in this court, they (the judges) 
now called on him (Mr. Frend) to proceed in 
his appeal. 

Mr. Frend objected, that a certain paper 
relative to the sentence in the court below, 
and signed by the heads of colleges, had 
not been read. The judges inauired of the 
registrary for that paper, who declared that 
it was not committed to his custody. 
Mr. Frend then declared, that he conceived 
he was not, by the statutes, or practice and 
usage of the university held to proceed in his 
appeal till the next court day, particularly by 
the 48th statute, and an interpretation of the 
same, dated Oct. 6, 1596. 

The judges having considered the said 
statute, and the interpretation, were of opi- 
nion, that the interpretation had no reference 
to causes of appeal ; and again called on Mr. 
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Frend to proceed on his appeal. Mr. Frend 
declared, that he was not yet fully prepared. 
The iudges deliberated ; and declared they 
would hear Mr. Frend to-morrow, imme- 
diately after the morning congregation. Mr. 
Frend objected, that to-morrow being a holy- 
day, was not a dies juridicus ; but the judges 
over-ruled this objection. 

When, in reading the proceedings and evi- 
dence, the registrary came to the vice-chan- 
cellor’s declaration in the acta curia of the 
28th of May, p. 625, that he was satisfied 
that Mr. Frend was proved to be the author 
and publisher of the pamphlet, Mr. Frend 
observed that this was very improper: it 
ought to have been, we the vice-chancellor 
and heads of colleges are satisfied. How else 
does it appear, mat they were convinced? 
and unless they were convinced, how could 
they sign the subsequent resolutions and 
sentence ? The proceedings of this day are 
very imperfectly recorded. I should have 
spoken then on the form of the recantation 
proposed to be signed, but was prevented 
very abruptly by the vice-chancellor, who 
adjourned the Court very improperly, with- 
out giving me an opportunity of being heard. 

On the acta curia of the 30th of May, p. 
628, Mr. Frend observed, that he brought a 
paper, which was not allow ed to be entered 
on theproceedings of the Court 

Sir W. Wynne . Nothing of this appears on 
the record. 

Mr. Frend . No, Sir, because it was not 
allowed. 

As soon as the registraTy had closed the 
reading of the papers, sir W. Wynne asked 
for the resolutions at Queen’s-college, and 
then addressed Mr. Frend: we have heard 
now all that has passed hitherto, and are 
ready to hear what you have to say. 

Mr. Frend. I observe, Sir, that you have 
not yet heard all ; there were certain resolu- 
tions entered into at the vice-chancellor’s 
lodge, which you just now seemed to inquire 
after, but which I did not know that you were 
aware of. 

. Sir W. Wynne. They are not here: we 
know nothing of them. 

Mr. Frend. I beg that the delegates may 
know that such resolutions were passed at 
Qucen*s-college. 

Registrary. There is no copy of them in 
court. 

Mr. Frend. There was a copy sent to me. 
The sentence has been vead : the resolutions 
were brought into the vice-chancellor’s court, 
and should have been read as part of the 
acta curia. 

Sir W. Wynne . They are no part of the 
proceedings submitted to us. 

Mr. Frend. Then I shall be ready to pro- 
duce my gravamina on the next court day. 

Sir W. Wynne. We are ready to hear them 
now. 

Mr. Frend* It cannot he, I apprehend, on 
this day. 
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Sir W . Wynne. Why not? 

Mr. Frend. Because it appears from the 
books by which the practice on these occa- 
sions is regulated, that the grievances are 
not to be produced till the next court day, I 
shall read an extract from the bedell’s book, 
in proof of my assertion. Having stated 
that a day is to be appointed for the appear- 
ance of the party appellate it goes on, “ If the 
party appellate will then appear, the cause 
is declared on both sides, and the party ap- 
pellant hath assigned him ad proponendum in 
formd on the next court day, wherein such 
gravamina, for the which he doth appeal, 
must be specified. The proceedings after- 
wards are ordinary, such as are in causes of 
the first instance.” 

The only question now is ; when the second 
court day is to be : and this is explained by 
an interpretation of the heads, Oct. 6, 1596, 
which direct that the second court day can 
only be some court day in the following week. 
The interpretation runs in these words: 
“ Whereas it is carefully by statute provided, 
that all causes and controversies hereafter 
commenced or coming before Mr. Vice- 
chancellor, should, with great expedition, he 
adjudged and determined : yet notwithstand- 
ing it is of late years come to pass, that 
causes are often a very long time delayed 
and protracted, not only to the great trou- 
ble of the magistrate * • • * of suitors, 
and their extreme charge and hinderance, 
but even to the discredit of the court and 
university. 

“ For remedy whereof Mr. Roger Goade, 
doctor in divinity, vice-chancellor of the uni- 
versity, and the heads of colleges, whoso 
names are underwritten, have and ao inter- 
pret and explain a doubt rising of a branch of 
the former part of the 48th chapter of the 
statute intituled, De causis Forensibus and 
beginning thus : Omnes cause et lites 
qua ad universitatis notionem pertinent, &c. 
nnem autem accipiant infra triduum si fieri* 
potest omni iuris solennitate semota, via. 
m these words : infra triduum si fieri po- 
test, that all causes and controversies 
whatsoever wherein the vice-chancellor is 
competent judge, shall be by him. or his 
deputy, adjudged, determined, and ended, 
within three several ordinary court days, and 
those within three weeks next immediately 
following, (saving and excepting such weeks 
and court days as by law are to be excepted, 
as dies nonjuridici ), the first day of the three 
to be the first court day next after the day upon 
which the party defendant shall or cfaght to 
make his personal appearance, and the other 
two, the two ordinary court days in the two 
several weeks next following, without any 
fraud or further delay/’ 

Sir W. Wynne . The interpretation does 
not appear to refer to the causes of appeal, 
but only to proceedings in the vice-chancel- 
lor’s court; and therefore you should he 
ready now. 
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Mr. Trend. I came here with the best 
information I could procure from the statutes 
and the books of practice, relative to the 
course which I was to follow in these pro- 
ceedings. 

Dr. Hey. Are the books called the bedell’s 
books, Bucks' books, or what authority have 
they ? 

Mr. Trend. All proceedings in causes of 
appeal to delegates, must be conducted in the 
same manner as causa forenses, except in the 
preparatory part, which is regulated by these 
books. 

Sir W. Wynne. I cannot tell what authority 
is ascribed to these books. They can have 
none, but as it is confirmed by the practice of 
the university. 

Mr. Trend. I can only revert to them as 
the best directions I could procure. 

Sir W. Wynne. Why cannot you enter on 
your gravamina now ? 

Mr. Trend. Because I am not prepared. I 
came here this day with the expectation of 
hearing that the cause would be proposed, 
and that then you would appoint some court 
day in the next week for me to produce my 
* grievances. 

The delegates now retired for nearly half 
an hour ; and on their return into court, a 
little before six, sir William Wynne addressed 
himself to the appellant : Mr. Frend, the 
delegates are willing to allow you all possible 
indulgence, and therefore will allow you till 
to-morrow morning, after the congregation, 
to enter on your defence. 

Mr. Trend. Gentlemen, to-morrow is not a 
diet juridieus ; it is a saint’s day ; there is a 
sermon in the university church. The pro- 
ceedings in this very cause in the vice-chan- 
cellor’s court were put off two days on the 
same account. I believe that the master of 
Catherine-hall suggested the propriety of it, 
and the Court acquiesced in it. 

Sir W. Wynne , (to the master of Catharine- 
hall, Dr Yates.) Was your objection founded 
on the reasons urged by Mr. Frend ? 

Dr. Tates. Not at all. I only did it as in- 
convenient on account of the sermons. 

Mr. Trend. I must still maintain my objec- 
tion to the appointment of to-morrow for hear- 
ing mygraroamina as informal and irregular. 

sir W. Wynne. We take that irregularity 
upon ourselves, and will atlow you no further 
delay than till after the congregation to- 
morrow morning : the sitting to be resumed 
after the congregation in the afternoon. 

Accordingly, tne Court was adjourned. 


Third Court. 

Before the right honourable and right wor- 
shipful William Wynne, knight, doctor of 
law, the worshipful John Hey and John Bar- 
low Seale, respectively doctors in divinity, 
and the worshipful John Lane and Edward 
Christian, respectively masters of art9, judges 
delegates, lawfully constituted, in a certain 
cause of appeal* or complaint, between William 


Frend, M. A. and fellow of Jesus college, party 
appellant, and Thpmas Kipling, D. D. party 
appellate, in the law schools of the said uni- 
versity, on Saturday the 29th day of June, be- 
tween the hours of twelve and three, in the 
afternoon. 

Me present, 

Gko. Borlase. 

Not. Publ. and Registr. 

Business of Appeal -j The minutes of the 
between I two courts of ye 9 ter- 
William Frend, M. A. \ day weTe read: and 
and [ in the latter, after the 

Thos. Kipling, D. D. J words “ he was not, 
by the statute," were inserted (by Mr. Fiend’s 
desire) the words “ or practice and usage pf 
the university.” 

After the registrary had read his papers, 
Mr. Frend rose, and desired leave to observe, 
that he had not objected to the production 
of his gravamina on this day, merely on ac- 
count of the interpretation of the statute ap- 
plying particularly to cases of appeal : the 
application of that interpretation was univer- 
sal, and related only to the explanation of 
time meant to be allowed in all cases by the 
word tridnum. My objection, continued Mr. 
Frend, was on the ground of practice, col- 
lected from the instructions handed down 
as authority for the public officers of the 
university. 

Sir W. Wynne. There can be no objection to 
any pfoa from customary usage and common 
practice : this day was certainly objected to 
r>y Mr. Frend, but the objection was not ad- 
mitted to have any weight. 

Dr. Hey. 1 would not be understood to 
have acknowledged tine authority of the be- 
dell’s books ; I asked if they were BucksT 
books, but received no answer. 

BedeU. Bucks’ books are here in Court, 
and may be consulted, if you wish it. 

Dr. Hey. Not at sill. 

Mr. Frend then addressed the Court : 

Gentlemen, 

In the situation in which I stand, it can- 
not be supposed that I wish to ofietufranyef 
the delegates ; and in the step which I am 
about to take, I request you to consider me 
as acting upon motives which affect evdiy 
member of the senate, and as being here not 
only to complain of private grievances te 
myself, but to withstand every proceeding 
which may hereafter be brought as a prece- 
dent to the injury of the members of tbe 
university. With this view I entered my 
appeal from the sentence of the vice-chan- 
cellor and the heads; and to. support this 
appeal, I have endeavoured to gain aRposfr 
ble information on the proper mode of eany- 
ing it on. I stated yesterday what 1 gathered 
from the bedell’s books as the most authentic 

f uideswhichl could follow. This J couri- 
ered, and still consider as the proper nde of 
this Court ; and without presuming to call a 
question your honour and integrity, I must 
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protest against what appears to me an unjus- 
tifikble precipitation in this business. In 
the most respectful manner therefore, I do 
desire that my protest may be taken into 
your serious consideration, not on my own 
account merely, but that I may not by any 
conduct of mine lay the foundation for a 
precedent, by which others may hereafter be 
essentially injured. 

Protest. 

I William Frend, M. A. and fellow of Jesus 
college, in the university of Cambridge, do 
hereby protest against my being callea upon 
to produce on this day my gravamina in a 
certain cause of appeal now pending before 
Sir William Wynne, LLD. John. Hey, D.D 
John Barlow Seale, D.D. John Lane, M.A. 
and Edward Christian, M.A. 

For the following reasons : 

1. Because the proceedings in all causes of 
appeal must be directed cither by the statutes 
ana interpretations, or the ancient and con- 
stant practice of the university : but the sta- 
tutes and interpretations are all silent as to 
the proceedings in causes of appeal, there- 
fore there remains only ancient and constant 
practice by which they can be directed. 

2. Because in certain books called the be- 
dell's books, the authority of which in mat- 
ters of practice is always admitted, express 
directions are given for the party appellant to 
specify his gravamina on the next court day 
after that on which the cause has been de- 
clared. 

3. Because by the interpretation given by 
the heads, October 6, 1596, of the word tri - 
duum, it appears that the next court day can 
only be understood of the next court day in 
the ensuing week. 

W. Frend. 

Having read this protest, Mr. Frend signed 
it, and having delivered it into Court said : 
If, after the pretest, you think me obliged to 
proceed, I am ready. 

Sir XV. Wynne. We are Unanimous in 
saving, that you ought to proceed now. 

Mr. Frend then addressed the Court, in 
substance as follows : 

Reserving to myself, gentlemen, the right 
of making, if necessary, my exceptions to 
tiijs mode of proceeding, I shall, without far- 
ther delay, state the grievances under which 
I have lawnired. I have called, and do call 
the prosecution malicious. A proof of ma- 
lice, and that the prosecution never originated 
ilia pure love of justice, or a simple regard 
to propriety, is, that a knowledge of the 
means of punishment appears always to have 
fallen far short of the desire to inflict it. 
When the former has been nearly extin- 
guished, the latter has blazed with unabated 
Same. At the first meeting of my prosecu- 
tors, it was determined, after some debate, 
‘that I should be prosecuted in the vice-chan, 
sailor's court, far having publicly and notori- 
VQL. XXU> 
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ously offended against a grace passed by the 
senate of this university, in the year 1603, 
in preference to a prosecution for having 
violated the statute De Concionibus, ana 
without any mention of other laws : but at a 
subsequent meeting it was agreed, that I 
should be prosecuted fm having publicly and 
notoriously offended against the laws of the 
university, without specifying any in particu- 
lar. Now, amidst this uncertainty an<j fluc- 
tuation of council, if my prosecutors had 
been actuated/ only by a regard for justice, or, 
indeed, if they had not been entire strangers 
to that virtue, would not some one of them 
have said ; If there is so much difficulty in 
finding out any law against which Mr. Frend 
has offended, how can he he said to have 
violated any publicly and notoriously? Or 
how can we plead a sense of duty or consci- 
ence in endeavouring to bring him to punish- 
ment ? 

Another proof of malice is, that many of* 
the charges brought against me have been 
founded, not on any undoubted passages in 
the book, but have been supported by pas- 
sages misquoted, and mutilated, not only by 
the insertion or omission of particular words, 
but by leaving out whole propositions. 

I am said to have defamed the liturgy, by 
asserting that it is far from the standard of 
purity in doctrine only ; but in the original it 
is said, in its arrangement, language, or doc- 
trine. If the promoter and the cabal had 
not been actuated by the fiend of malice, they 
could not have suppressed the other parti- 
culars, nor have represented me as charging 
that imperfection upon a single point, which 
they must know the author had expressly 
charged upon the accumulated defects of all 
the three. As well might I be said to de- 
fame the most beautiful woman in England, 
by a comparison of her beauty with the Venus 
de Medicis : — Suppose me to have said that, 
considering attitude, figure, and grace, she 
was inferior to this celebrated statue ; is that 
saying, in figure only she was so much in- 
ferior as to have no pretensions to beauty ? 
These are two out of an infinite variety of 
circumstances on which I ground my charge 
of malice in the prosecutors. I wish the pro- 
moter may be asked if he lias any thing to 
reply which can repel this accusation 

Sir W. Wynne. You are to go on in pro- 
ducing all which you have to allege. 

Mr. Frend. Is the promoter to answer at 
any other time ? 

Sir W. Wynne. He is to do as he thinks 
fit as to his answer. 

1 come then to the second grievance : 

II. I was cited to appear on the statute De 
Concionibus, in the vice-chancellor’s court. 
It was because I was then, and I am still, 
firmly persuaded that the vice chancellor’s 
court had no business whatsoever with any of 
the offences described in that statute, that 
I entered my protest, which is now in pos- 
session of the court. It is not necessary to 
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repeat it . here, as it has already been read. 
This, gentlefnen, I feel to be a very particular 
and extraordinary grievance, that I was cited 
to answer for the violation of a law, which 
was not cognizable in the court before which 
I was summoned to appear. 

III. I have charged the promoter and the 
cabal with malice ; I have now to impute to 
the vice-chancellor himself a bad design, in 
endeavouring to effect my punishment by two 
different ana distinct laws. He could not be 
ignorant, that no person had ever been 

S unished in the vice-chancellor’s court on 
ae statute De Concionibus; so that, had 
not I been aware of the non-existence of 
the grace of 1603, he might, and doubt- 
less meant to have proceeded to punish me 
upon it. There was another artifice in the 
^ice-chancellor, which cannot be imputed 
to any but a base design: This consists in 
availing himself of the authority of a vice- 
chancellor’s court, to compel evidence upon 
oath : which coula not be done by the vice- 
chancellor and heads of colleges assembled 
under the authority of the statute De Con. 
cionibus. All evidence there, he well knew, 
must be voluntary. The impropriety and in- 
justice of having been subjected to appear for 
the same offence on two distinct laws, cogni- 
zable before two separate jurisdictions, must 
be obvious to you, and to every person in the 
least acquainted with the laws of this land. 
Suppose, for instance, a justice of the peace, 
after hearing evidence at the quarter sessions, 
should, upon the strength of that evidence, 
take upon himself to punish, when he eot 
home, the accused person by his own autho- 
rity, would such a proceeding be esteemed 
legal ? Could a punisnment be indicted by a 
single magistrate, which required the con- 
currence of the bench, or vice vers6 V Must 
not an accused person be tried in the proper 
court, and be convicted according to evidence 
in that, not according to any thing which may 
have been produced in another court ? I wifi 
be bold to say, that no Englishman, no aca- 
demic, can submit to such an unexampled 
abuse of evenr mode of trial. To the com- 
plaints, therefore, of malice in the prose- 
'cutors, I must add a bad design in the judge 
himself. 

IV. But supposing that as an academic, I 
had offended against the statute De Con- 
cionibus, my offence was cognizable only be- 
fore the proper judges appointed m that sta- 
tute, the vice-chancellor and heads of colleges. 
It was unjust, it was indecent, for a number 
of masters of arts to form a cabal against a 
member of their own body. Such combina- 
tions are every where highly improper, but 
here they cannot be too severely reprobated. 
What then shall be said, when this cabal has 
the audacity to concert its plots, and to form 
its resolutions at the vice-chancellor’s lodge ? 
Yes, gentlemen, incredible as it may seem, 
my prosecutors were suffered, nay, encourag- 
ed, to meet jn the house of the judge himseul 


There the first resolutions wire -agreed upon-* 
there the committee was appointed— -there 
the chairman chosen — and, in snort, there was 
every measure taken, and every trap laid, by 
which an obnoxious member was to be per- 
secuted and ensnared. What Englishman 
would submit patiently to insult ana oppress 
sion like this*, or what judge would suiter his 
roof to be polluted by such arts as these? 
Would you, Sir, [to Sir W. Wynne] in the 
court in which you preside, permit the prose- 
cutors, in any cause, to assemble in your 
house, and there concert the means and met- 
sures of the trial ? No, Sir, you would not; not 
any judge in England; nor any man even 
here, except such a man as actually suffered 
it. This, gentlemen, I do then complain of 
as a most serious grievance, of a singular and 
alarming nature, that the prosecutors and 
the judge, in my case, made one and the same 
party. 

V. Perhaps after the recital of such griev- 
ances, it may be thought superfluous in me 
r to produce more : but a£ was the commence- 
ment of this business, so was its progress, 
and such was its end : it was begotten in ma- 
lice, fostered in treachery, and accomplished in 
oppression. Geritlcmen, you have heard read, 
what are called the proceedings of the Court, 
upon my trial: they are not the proceedings of 
the Court, but a very different thing: indeed, 
so totally different, that unless my friend Mr. 
Lambert ami myself h*d assisted in supply- 
ing deficiences, in rectifying the order, and 
disentangling this chaos, it would have beeh 
impossible tor you to have proceeded. Had 
they been put into your hands in such a state, 
without comment or observation from us, I 
defy any man to have understood the purport 
of them, or to have formed a just judgment 
upon the issue. It is with truth I assure yon, 
that with all the assistance of notes, taken 
during the whole of the trial, and eveiy ad- 
vantage of personal recollection, Mr. Lam- 
bert and myself were more than six hours 
laboriously employed in arranging and re- 
ducing them to an intelligible oraer. 

This defective and disorderly statement of 
matters, wliich are supposed to have been 
exactly recorded, and the omission of a num- 
ber of particulars, which I conceive to be 
essential to my vindication, I mmt consider 
as another grievance. I am precluded from 
all remedy nere, unless I were allowed to call 
witnesses, to attest every omission which I 
have remarked : but the calling of evidence 
now would be of no avail ; since your decision 
is to be guided only by papers before the 
Court Yet these papers contain no acccuot 
of my protest against the admissibility of cer- 
tain witnesses ; none of my observations m 
the irregularity in the proceedings; on foe 
impropriety of examining witnesses in p®” 
sence of each other, — of reminding them net 
only of what each had previously deposed 
himself, but what others had sworn be- 
fore,— of dictating to the witnesses the en» 
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xwer they were expected to give, and of ad- 
orifting the evidence of persons interested in 
the prosecution, — nay, of persons who were 
themselves principals in the prosecution. 

VI. The sixth grievance is of such a nature 
xb requires barely to be mentioned in a court 
of justice. After I had appeared to the citation 
tor four days together, and the examination 
of evidence was ml finished, and taken down 
in writing by the registraiy, this very writing 
was taken out of court, and put into the hands 
of the promoter, the prosecutor, the very man 
#om whose wicked and malicious designs I 
had most to fear, and for the very purpose of 
carrying those designs most effectually into 
execution. This I have maintained, ana 1 do 
still maintain to be an act which in any court 
•f justice ought to invalidate the whole ; and 
that, in fact, from thfe moment when the re- 
gtstr&ry’s minutes went into the possession of 
Dr. Kipling my judges had no grounds what- 
ever to decide upon. 

VII. The vice-chancellor having been de- 
feated in his design bf enforcing the execution 
ef the pretended law of 1603, and not being 
able to proceed on the statute De Concioni- 
bus, without the concurrence of nine heads, 
k was necessary that the master of Trinity 
should complete the number : but the master 
of Trinity, though present in court the first 
day, had been absent on all the examination of 
Sndence, nor did he return into the university 
till after the proceedings of the Court had 
been m the hands of the promoter : he could 
ther e for e have nothing on which to ground 
his opinion, or by which he could justify his 
concurrence in the sentence. — 

Here the master of Trinity got up, and 
asked if he might speak a few words ; but 
Dr. Wynne observing, that it was not neces- 
sary, Mr. Frend went on : — I do conceive this 
to be very just cause of complaint, that with- 
out any authentic evidence at all, or on such 
a miserable representation of it, the master 
of Trinity should bring himself to join in a 
sentence, which, without his concurrence, 
could not have been passed. 

VIII. But supposing the master of Trinity 
to have been present all the trial, and the vice- 
chancellor to have acted with the due con- 
currence of the statutable number of asses- 
sors, the first thing which the statute orders 
to be done is, that the offender should be re- 
ouired to recant. This, gentlemen, was never 
none; no recantation was ever proposed to 
me : a paper indeed was put into my hands, 
which tne vice-chancellor thought proper to 
call a recantation, but which, on perusal, I 
found to be absolutely unintelligible on the 
one part, and unreasonable on tne other. I 
would have expostulated upon this at the 
time when it was first given me, but was 
silenced by the violent noise of, order \ order! 
fiotn the vice-chancellor, and the Court was 
abruptly and indecently adjourned. 1 brought, 
tbe next court day, a paper containing my 6b 
jaetions into tbe court, but was prevented 
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from reading it, by the menacing language of 
the vice-chancellor ; and with much difficulty 
I prevailed upon him to take it, and look at it 
himself: he returned it to me, and would 
not permit it to remain in court. I will 
now read it, and put it into your hands for 
your consideration. 

Sir W. Wynne. You may read it as part of 
your speech. 

[Here Mr. Frend read the paper.] 

This paper I attempted in vain to read in 
the vice-chancellor’s court. I will now sign 
it, and deliver it into this court. 

Sir IF. Wynne. I do not know whether it 
is any part of the process. 

Mr. Frend. I must submit to you, whe- 
ther you will receive any paper at all from 
me. 

• Sir W. Wynne . Certainly not. 

IX . Then my grievances arc far greater than 
I had ever imagined : for if the vice chan- 
cellor's reception of any paper, which I of- 
'fered to him, is a reason against its being ad- 
mitted here, by acting as he did, he added to 
the injustice of his conduct, and aggravated 
the injury, by precluding me from the possi- 
bility of redress. 

X. My next appeal is to the absolution 
which I produced in bar of sentence, and by 
which I had been regularly acquitted by the 
vice-chancellor at the end of the term, of all 
statutable offences previously committed by 
me, and had been formally restored to God 
and the holy sacraments.* These, gentle- 
men, are solemn words : and if the vice-chan- 
cellor thought proper to treat it with con- 
tempt, I still maintain, that either I stood ab- 
solved by it from any charge which had been 
brought against me for violation of the sta- 
tutes, or tne university is three times in a year 
guilty of the most flagrant impiety in the sight 
of God and man. 

Whatever degree of superstition may be 
charged upon our ancestors, there was wisdom 
in such a provision as this; they did right to 
discourage and to check all those iniquitous 
cabal 9 , by which studious men might be mo- 
lested, and the progress of literature and 
science be suspended by the interruption of 
suits and litigations. It is very natural that 
this observation should be treated with ridi- 
cule by the promoter, the sub-promoters, and 
the familiars: but let them remember that 
they derive their ranks, their degrees, and 
their offices in this place, from the very same 
authority to which I now appeal ; and let not 
them deride a salutary law, though it may 
have originated in the impure sources of igno- 
rance and superstition. How much soever 
we may now despise the pretended power of 
any person to absolve, it is ordered expressly 
by the statutes that the vice-chancellor should 
pronounce absolution at the end of every 

• See page 631. 
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term ; and whatever exceptions may in these | 
times be taken as to the form, whatever have | 
been the notions op which it was founded, 
the regulation, I repeat it, was widely calcu i 
lated tor this place. Should any literary man j 
subject himself here to prosecution, the esta- 
blished authority says, let him be fairly tried, 
let him not be kept in suspense to the detri- 
ment of his own pursuits, and the injury of 
literary inquiry. It was foreseen that a 
number of ignorant or malicious men, people i 
of occupation and of no print iple, might I 
, cabal together against an individual, whose ! 
activity and industry might render him ob- 
noxious to them. The university says, we 
will countenance no such proceedings: we 
will put a *top to litigation and suspense : no 
man shall be harassed by tedious prosecu- 
tions i no man shall be interrupted in his stu- 
dies for more than one term : at the end of 
every term the vice-chancellor shall absolve.' 
It was on these considerations that I felt my- 
self entitled to the protection which the uni- 
versity intended to hold out to men of letters 
and application ; when I found myself, after 
a numoer of fruitless remonstrances, com- 
pelled to resort to it, it was under the full 
persuasion that I was vindicating the honour 
of our institutions ; and, when F saw my ap- 
peal treated with contempt and ridicule, I felt 
that, in my person, were insulted the rights 
and privileges of the senate. 

XI. Another grievance is, that the sentence 
floes not relate to any offence positively pro- 
hibited in the law under whicn I am tried ■ 
for the statute De Concionibus says nothing 
about either printing or publishing a book, 
It describes only sermons, common places, 
theses, and such other public discussions, as 
fall of course under the immediate cognizance | 
and observation of the vice-chancellor and j 
heads, who are supposed to attend upon them. ! 

I have indeed heard it said, that the words j 
“ aliter pub/ice ” imply all modes of making ! 
public whatsoever, and that the publication 
of books must be included in it. But no 
person at all acquainted with the interpreta- 
tion of penal laws can maintain such a posi- 
tion : a general clause annexed to a particular 
enumeration of offences cannot, by any legal i 
or fair construction, relate to any other ! 
kind of offence th.m such as had been before 
specified Now the very title of this statute 
Pe Concionibus marks out at once the 
.nature of the offences to which it was meant 
to apply, and the public manner of conducting i 
the several exercises enumerated in it (which 
are all supposed to be performed in the pre- 
sence of the vicfc-chancellor and heads of 
houses), plainly shows, that “ uliler publiee ” 
must mean only some other such kind of pub- 
lication as had been before recited. 

. ^ In what I have advanced on the construc- 
tion of a penal law, I am justified by the ex- 
press authority of a person very learned and 
jnost respectable in tne civil law [Here Mr 
Jprend quoted the opinion of Dr. Harris, upon 


the statutes of Jesus college, and applied the 
opinion which he gave on that case to the 
proceedings of the university ] 

I am ready to acknowledge^ that had I 
maintained any offensive doctrines in a ser- 
mon, common place, or thesis, or in any 
other such public manuer, whether in speak- 
ing publicly in the schools, in the senate, or 
in any other place, and on any other occasion 
where the duty of the vice-chancellor and 
heads requires them to be present I should 
indeed have been liable to their censure under 
this statute. So far from this, I am punished 
by the vice-chancellor under this statute for 
my temerity in writing a book: but be the 
contents of that book what they may, the au- 
thor is not liable to be punished for them under 
that statute : he may print a book in London 
— he may do it privately— however he does 
it, he does not necessarily for that fact come 
under the cognizance of the constituted au- 
thority . It exceeds the authority of the vice- 
chancellor and heads, to punish any man for 
his temerity in writing a book. 

XII. But the publishing of a book makes 
only part of the offence- The promoter in- 
deed did employ much time and great labour 
in attempting the proof of this ; he should 
have recollected, that the proof of any cri- 
minal assertion in that book was equally ne- 
cessary to establish the offence, as the proof 
of the publication itself : but this was never 
done. Supposing me the author, there is no 

roof whatever that l said any thing in that 
oo k which subjected me to punishment 
The promoter endeavoured, by garbling sen- 
tences, and mutilating passages, to make up 
a kind of charge against me ; but it was re- 
quisite that particular passages should have 
been faithfully and literally quoted, and par- 
ticular errors demonstrated to have been 
fairly deduced from them. I shall read you 
part of the opinion of the same learned civi- 
lian I have already quoted. (Tassage read 
from Dr Harris's opinion, which see, posf.J 
This is the declared opinion of a person of 
great authority in the civil law, whose opi- 
nion is frequently taken by men of this 
university : and I do declare, that it has no 
where been proved that I have maintained 
any position contrary to the doctrine or the 
discipline of the church of England, as by 
law established The promoter could not 
support the charge, and the criminality of the 
pamphlet still remains unproved. 

XIII. But, after all, supposing that the crime 
had been fairly proved upon me, and that 
the vice-chancellor was legally empowered to 

| proceed upon the statute De Concionibus, 
still no sentence could be pronounced, no pu- 
nishment indicted till the guilty person bad 
been required to recant Recantation im- 
plies error, and this error must be specified 
i before it can be acknowledged, or given up. 

No such thing has taken place in the course 
j of these proceedings. I was required to f#- 
tract from the error and temerity of pnhlilb* 
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lag a book : Gentlemen, it was insolence in I 
ttale extreme te put such a paper into my j 
bands, as what they called a recantation. I 
am very sensible that I am speaking now to 
gentlemen as well as delegates, and I will not 
scruple to say that no man of letters could 
insistently ]>ut such a paper into my hands ; 
much less could 1 be so base a scoundrel as 
to sign it. The paper specified no errors; nor 
did my judges in fact desire it. If they had, 
they should have come forward fairly and 
said, You have maintained such and such 
opinions, which we judge criminal, and we 
therefore require you to retract from them. 
But this neither the promoter, nor my judges 
did ; and why not? The reason is obvious : 
because their purpose was not to reform, but 
to punish ; not to reclaim, but to get rid of 
me. The promoter and his cabal had agreed, 
that punishment should be indicted without 
my being offered the opportunity of retract- 
ing. 

Let me see, then, what are the errors which 
they pretended to article against me ; and 
what ought to have been the recantation pro- 
posed by my judges : 

1. I am first accused of having defamed the 
liturgy of the church of England: It is almost 
sufficient to reply, that this has nothing to 
do with the statute De Concionibus; yet, 
suppose it had, what ought to have been the 
language of the court? — You have defamed 
the liturgy ; you have maintained it to be in- 
ferior to other rituals ; and we require you, 
in express words, to acknowledge your fault, 
and to retract from such positions. Why, 
gentlemen, was this not done ? because I bad 
plainly said in my defence, that I had read- 
many liturgies, and scrupled not to declare, 
that, taking it altogether, the liturgy of the 
church of England was the best established 
liturgy 1 had ever seen. They well knew' that 
such a recantation I might have signed at 
once, without the smallest scruple: it was my 
real opinion, formed, not, as. my accusers 
take up their notions, without reason or exa- 
mination, but upon much reading, and serious 
inquiry. 

9. I am next charged with having called 
the church of England idolatrous; if there 
was any meaning in the article, what ought 
to have been the form of recantation ? simply 
this-: You have asserted that the church of 
England is idolatrous, we require you to dis- 
claim that assertion, and to acknowledge that 
k is not Gentlemen, my accusers could not 
seriously make such a proposal to me ; because 
they must know, that through the whole of 
the work the assertion had never been made. 
I declared in my defence, and I repeat it now, 
that 1 never called it idolatrous. The charge 
is a lie. They were afraid to put my vindica- 
tion on that ground. The question is not 
now, whether 1 am, or am not the author of 
foe pamphlet : but whether in any part of the 
pamphlet the church of England is said to be 
irfofeUgus: if it were, I again insist that! 


ought to have been required to retract from 
the assertion, and warned of the statutable! - 
punishment, if 1 would not. Gentlemen, the 
whole of this accusation arose from the igno- 
rance of these wretched men ; unable to com- 
pare the different forms of worship which 
prevail in different churches in Christendom, 
they imagined that, what was strictly tme of 
the greater part of them, must be meant of all. 
Does then the church of England associate 
with the worship of the supreme God, the 
worship of created beings ? Who ever said, 
or supposed this ? I never did Had the writer 
of“ Peace and Union ,’ ” or any other person 
said so, that is nothing in this case; I do 
not think it, and indeed it was never advanced 
by me. Is it not then very extraordinaiy, 
that of two errors imputed to me, I do not m 
fact maintain either ? 

3. The third error articled against me is, 
that all ecclesiastical courts, ranks, and titles, 
are repugnant to the spirit of Christianity: 
this also is an infamous lie: I never said this, 
nor ever thought it. I leave the cabal, and 
the judges, to reflect that I pronounce the im- 
putation to be an infamous falsehood : there is 
no such sentence in the pamphlet from which 
they pretend to have extracted it. The word 
‘ are* is put in, and the word * hence* left out; 
and such insertions and omissions of words, 
such perversions and distortions of meaning, 
arise from the most abominable wickedness : 
it is infamous treachery. Gentlemen, you 
must pardon me, if I am warm upon thisT 
occasion ; it is not myself, but the university 
and its members that I am protecting against 
the intrigues of judges, managers, and ca- 
ballers. I said plainly in my reply to this 
charge, that ecclesiastical courts, ranks, and 
titles, are not all repugnant to the spirit of 
Christianity. \ produced from scripture ex- 
press examples; whose authority I willingly - 
acknowledged, and whose expedience I rea- 
dily saw. But suppose that I had said all 
which I have been misrepresented as saying, 
here again the mode of proceeding, such as 
the statute required was plain and obvious. 
The vice-chancellor should have said; You 
have maintained all ecclesiastical courts, 
ranks, and titles, to be unchristian : it is an 
error — will you retract from it ? if not, you 
must be banished. Why was this not put to 
me ? I answer, because my enemies knew 
that I should at once have answered, such an 
assertion is indeed an error: it cannot be 
maintained : I do most willingly disclaim it. 

Can anything more be wantingto strengthen 
the proofs of their malice ? Is this just judg- 
ment? Is this the conduct of an equitable and 
upright judge? No, Sir, it is wickedness — 
wickedness of no common kind, nor such as 
ordinary men are subject to : it is not igno- 
; ranee, but passion — deliberate, abominable 
passion — the result of malice and hatred, 
the project of vicious minds, waiped by 
the desire of gaining infamous preferment. 
Who cap hear of such proceedings, without 
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pronouncing them abominable, shameful, 
scandalous! 

I have been punished for a breach of 
statute of which I am not guilty : if I had 
been guilty, and had not retracted, then 
indeed in the proper place I might have been 
subjected to the sentence decreed. 

4. The last error charged against me is, 
that I have profaned the most holy offices of 
the church. But here again the law on which 
I was tried is totally silent : the statute De 
Concionibus, says not a syllable on this head. 
If therefore I had been guilty of either pro- 
foiling or ridiculing the offices of the church, 
it must be upon some other law that I ought 
to have been tried, and to some other punish- 
ment that I ought to have been subjected. 
But the fact is, I denied the whole. The 
'Offices of the church of England are no where 
reviled in the pamphlet called “ Peace and 
Union nor did tne promoter, when chal- 
lenged by me to support his accusation, pro- 
duce a single instance in which I had offended 
But suppose that I had been proved guilty of 
this article ; what ought to have been the 
conduct of wise judges, and benevolent men ? 
Had they been actuated by the love of justice, 
they would have produced a form of recanta- 
tion in this particular, and I must either have 
subscribed to it, or submitted to the conse- 
quence. In short, the recan tatfon proposed 
to me, ought, in common equity, and plain 
sense, to nave been founded on the several 
particulars articled and proved against me. 
But the Judge and the cabal had formed a 
very different project: without any regard 
either to the forms or the essence of justice, 
their sole view was to punish. This was the 
ground of their first resolution ; not a voice at 
the meeting was found dissenting, though I 
could at this moment produce evidence, that 
- one at least of the original twenty-seven had 
never seen, and I have reason to believe, that 
numbers of the rest had never read thebook. 

These are a few of the gravamina under 
which I have struggled, against an iniquitous 
and malicious prosecution. The last alone is 
sufficient to set aside the sentence : it comes 
home to the point, that my judges in fact 
never proposed the alternative which the 
statute requires, and without which no sen- 
tence could be enforced. 

The vice-chancellor is mistaken in sup- 
posing me obstinately attached to my opinions 
since I shall never refuse to retract any error 
of which I am fairly convicted. But the rea- 
sons must be given by my opposers: I 
must be induced by argument, not by com- 
pulsion : and I again affirm, that no opi- 
nion of mine has been attempted to be re- 
futed, nor any position stated which I had an 
opportunity of retracting. 

XIV. As the publishing or writing a book 
does not come amongst the offences specified 
in the statute De Concionibus, so no in- 
stances have ever occurred of any person 
bring punished under that law, for writing a 
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book, but only for maintaining vha voce, in a 
public un i verahy-exercise some point or doc- 
trine specifically r ep r o ba t ed in the statute. 
But had not the silence of the law been suffi- 
cient, the practice of the university is decisive 
against my being brought to answer for any 
thing advanced in a printed book. Is not 
this then a singular and most oppressive 
grievance, that I should be the only person 
selected out by malice and ignorance to be- 
come the victim of intrigue, and to suffer by 
an obsolete law on which no person before 
had been ever prosecuted, and all this too in 
an age which has been called by some persons 
an enlightened age ? This however is an error 
with which I cannot be charged. I have sot 
called it an enlightened age, nor shall I easily 
be Induced to call it so, while such a cabal and 
such judges can be found to exist in it; — men, 
who could put into my hands such an infa- 
mous and pitiful paper as no person of letters 
could write, nor any man of common honesty 
subscribe. Yet these persons are the guar- 
dians and instructors of our youth, and ex- 
pected to support by their examples, the 
interests of literature, and the dignity of reli- 
gion. Thanks to God ! We have had so few 
as the twenty-seven capable of such conduct 
The university has not lost its character for 
liberality and learning. I have received marks 
of friendship innumerable from men of the 
most distinguished character amongst us, such 
as are sufficient to redeem us in the opinion 
of the public. In behalf of men like these I 
have always vindicated the masters of arts* 
they are not all favourers of these wicked and 
abominable proceedings, they are not all in- 
volved in the charge, they are not all bigots, 
persecutors, and inquisitors. There are num- 
bers of men amongst us very different from the 
promoter and his cabal. I am proud to acknow- 
ledge the particular countenance, which has 
been shown me by clergymen of the church 
of England, and by gentlemen highly re- 
spected in the law, who have expressly and 
repeatedly declared their abhorrence of these 
practices: they all consider it as a great 
grievance to me to be the only person ever 
brought to answer for an action which neither 
the law forbids, nor has the court authority 
to punish. Upon the whole, what I have 
hitherto said relating to the fact, may be re- 
duced to one very short statement ; there was 
no evidence before the court on which my 
judges could pronounce me guilty of even 
publishing the book ; there was no proof ef 
any thing criminal contained in it: nor ( if 
there were, was that crime cognizable in the 
court which tried it. 

XV. After six long days however, the vice* 
chancellor undertakes to declare that he is 
satisfied of my guilt, and that the heads con- 
cur in the sentence; but there is a very ma- 
terial defect in form. It does not appear 
from this, that the heads were all satisfied ef 
my guilt : they concurred indeed in my **► 
tence; but it does not follow, that tbty 
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thought I deserved it. In both points their 
concurrence ought to have been declared ; 
and the want of this declaration affects the 
whole. 

But supposing the form to have been good, 
let it be considered only for a moment, how 
extremely disgraceful this mode of checking 
the freedom of investigation must be, in a 
place devoted to the purposes of literary im- 
provement, how utterly inconsistent with the 
very end and design of our institution. If 
false or dangerous opinions may be any where 
produced, where can they be uttered with so 
little effect as in the midst of persons, quali- 
fied at once by ability and zeal, by reason 
and argument, to expose their fallacy, and to 
repel their danger ? Such, Sir, are the modes 
naturally to be expected from literary men ; 
and such ought to have been the mode 
adopted by the men who caballed against me. 
Let the promoter, Sir, or any of his party, 
write a book, containing sentiments which I 
feel myself interested to oppose : I here en- 
gage, that I will not make a party in the uni- 
versity to rouse the indignation of the vice- 
chancellor and the beads against him ; I will 
answer it by argument ana reason ; and if 
my objections are replied to, will vindicate 
their strength, or acknowledge my mistake. 

Having stated these grievances to you, 
gentlemen, I request that you would take 
them into your serious consideration, and on 
account of each separately and all conjointly, 
I desire that the sentence of the vice-chan- 
cellor may be reversed, as totally unfounded 
in law. As a master of arts of this university, 
1 can only be punished by the statutes of the 
university : as an Englishman^ I am subject 
to no punishment but by the direction of the 
laws of the land. 

Amenable as I know myself to be to these 
laws, and submissive as I should have been 
to legal jurisdiction, legally exercised, I never 
will submit to any punishment iQ this coun- 
try, not authorized either by the statutes un- 
der which I am tried, or by the laws of the 
knd. It is on this ground that the liberty 
of Englishmen stands, that the proceedings 
Against a man accused must be open, and 
that his trial must be by law. Even in those 
cases, where juries are not admitted, still he 
must be tried by law; and there is not a 
maxim in life which I would more particu- 
larly enforce than this ; that law, law must 
be the ground and guide of all our civil con- 
duct. And here I cannot forbear congratu- 
lating that part of my audience, who, by 
their situations, are exempted from any re- 
sponsibility to jurisdictions like that under 
which I liave been tried. Let them think 
themselves happy that they can be tried only 
d/ the known laws of their country, by 
courts legally established, and the verdict of 
a jury. Yes j I do declare, that for any of- 
fhoce^of whatever kind, I would rather tub- 
flttl 019 cause to any jury of twelve men, in 
v&ttevcr manner, or from whatever ranks 
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impannelled, than to a set of judges, however 
qualified by learning or abilities, who can 
yet think themselves at liberty to act in the 
unprecedented and unwarrantable manner of 
the vice-chancellor's court. Much as 1 value 
the distinction of a master of arts of this uni- 
versity, I feel myself infinitely more happy 
as an Englishman, that I cannot be punished 
but by law. I cannot be imprisoned : I can- 
not be banished from my native country, 
but by a jury : and if I am to be punislied 
after a verdict fouud by a jury, still that sen- 
tence must be according to law. In my esse, 
the sentence was not according to law ; for 
no recantation was proposed from the pro- 
tended charges, because they knew that I 
might have signed it without the least hesi- 
tation. 

I cannot conclude, without again declaring 
that in these proceedings I have all along 
considered myself as acting, not merely on 
my own account, but in Dehalf of every 
member of the university : that we may 
none of us hereafter be exposed to the incon- 
venience and obloquv, that I have laboured 
under for many months ; be withdrawn from 
our studies to answer the cavils of malice and 
impertinence ; or be in danger of ruin from 
a factious cabal, composed, for the greater 
part, of men intriguing for preferment, or led 
away by bigotry and fanaticism. 

[Here Mr. Frend ended : and Sir W. Wynne 
asked Dr. Kipling, if be had any thing Us 
offer in reply to Mr. Frend.] 

Dr. Kipling . I have heard nothing that re- 
quires any reply. I leave it all to the Court. 

Mr. Frend desired that Dr. Kipling would 
repeat what he had said, as he had heard 
him very imperfectly. 

Dr. Seale to Dr. Kipling. I beg you will 
repeat what you said just now. 

Dr. Kipling. I am willing to submit the 
whole to the Court. 

Mr. Frend. The promoter, then, has nothing 
to observe on any of the charges ? 

Dr. Kipling. No, not any thing ; I have 
nothing to say. 

Mr. Frend . I believe so. 

The Court was then adjourned till after the 
congregation in the afternoon. 


Fourth Court. 

Before the right honourable and right wor- 
shipful William Wynne ? &c. between tht 
hours of six and eight m the afternoon 
of the 29th day of June, &c. 

Sir William Wynne addressed the Court as 
follows : 

We have conferred together since the 
morning, and the gentlemen with whom I 
have the honour to oe connected, have una- 
nimously commissioned me to give the sen- 
tence I am about to pronounce. The cause 
was originally instituted in the vice-chancel- 
lor's court, in which Mr. Frend was summoned 
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by citation to appear before the vice-chancellor 
and assessors, for violating the laws of the 
university, particularly the statute De Concio- 
nibus. [Here the words of the citation were 
quoted ] 

To this citation Mr. Frend appeared on the 
Sd of May, before the vice-chancellor, and eight 
heads of colleges and the commissary as nis 
assessors. Mr. Frend excepted to their juris- 
diction as a court, and delivered in a protest. 
£Here the words of the protest were recited ] 

This protest was taken, into consideration 
by the vice-chancellor and his assessors ; and 
the vice-chancellor pronounced for the juris- J 
diction of the Court : Apd we are of opinion 
that the vice-chancellor was right. The pro- I 
test .goes upon the assumption, that the two 
courts are distinct jurisdictions: for which we 
find no authority either in the statutes, or the 
practice of the university. For the new regu- 
lations by queen Elizabeth, require no hew 
court: the statute which directs that the vice- 
chancellor should not proceed in certain cases 
without the concurrence of the heads, is only 
a regulation of the Court ; it makes no altera- 
tion in the Court itself. The addition of a 
certain number of persons authorized to sit 
with the vice chancellor in certain cases, is 
no alteration of the Court, except only in that 
particular expressly mentioned by the law 
Something similar to this may be observed of j 
other courts of law established in this country, j 
The court of KingVbench has varied at I 
times the number ot its judges; but no alte- | 
ration took place, either in the court itself, or j 
the mode of its proceedings. The court of 
chancery, if necessary, calls in others as 
assessors: yet no alteration is thus made 
either in this court or its proceedings. In 
the court of admiralty, in cases of damages, 
assessors are called in, and pilots of the 
Trinity House sit with judges and dele- 
gates. These, however, make no alteration 
in the nature of the court, but are added 
merely as advisers. So in the present case, 
although the heads joined with the vice- 
chancellor in giving sentence, they make no 
part of the Court; nor do we see any ground 
for the distinction pretended between the au- 
thority of the vice-chancellor’s court, and 
that of the vice chancellor and heads of col- 
leges. Mr. Frend has objected that the con- 
currence of the heads was necessary in the 
whole of the proceedings as well as m giving j 
sentence. The statute De Concionibus re- 
quires no such thing: the words of the statute 
are hot “ cancellarii et praefectorum jussu,” but 
“ cancellarii jussu cum assensu majoris partis 
praefectorum :” these words are materially dif- 
ferent, and the vice-chancellor has clearly by 
this statute a right to proceed without the 
concurrence or assent of the other hqgds till 
he comes to the sentence itself. To this in- 
deed their assent is required : but to nothing 
more. In whatever manner, or however they 
may be qualified, they are authorized to give it, 
whether the evidence was delivered in their 


Proceedings in* he Case of £67£ 

presence, or they were informed by the vice- 
chancellor, no one can dispute the sentence. 
This being the case, I conceive that ho objec- 
tion can Tie against the master of Trinity’s 
absence on some day6 of the trial. So long 
as he assented to the sentence, it was not ne- 
cessary for him to be present at the whole of 
the proceedings : however desirous he might 
be to get the best information, it was not 
essential to the giving his assent that he 
should have personally attended at the trial. 
Mr. Frend observed further, that the jurisdic- 
tion of the vice-chancellor’s court and that of 
the vice-chancellor and heads must necessa- 
rily be different, as there can be no appeal 
from the vice-chancellor and heads to the 
senate : now this is odd, as he has himself ap- 

K ealed from them as vice-chancellor and 
eads, to the senate, and we sit here in con- 
sequence of that very appeal. On these 
grounds his renunciation of their authority 
was over-ruled by the vice-chancellor: ana 
the delegates think that he acted rightly. 

The charges were then read, particular pas- 
sages recited from the pamphlet, and the Grace 
of 1603, and the Statute De Concionibus re- 
ferred to. Dr. Kipling then called witnesses, 
which was objected to by Mr. Frend till the 
secundus dies juridicus, and he giounded his 
objection on a part of a Grace passed in 1609. 
But in another part of the very same grace 
the judge is expressly allowed a more sum- 
mary mode of proceeding. — [Here sir W. 
Wynne quoted the words “ nisi causae sint 
leviores et ordinari® in quibus potest judex 
statim,” &c.]. But whether the cause be 
levior or longior seems left entirely to *the 
direction of the judge, and by virtue of that 
direction, the vicc-ihancellors have in all 
cases of late summarily proceeded : and that 
the party accused might, however, have no 
just cause of complaint for want of time, a 
sufficient interval was allowed. By the 
Grace, indeed, it appears, that in deciding 
what are to be considered as leviores cam <r, 
the judge may use a discretionary power, and 
may proceed summarily upon them : this has 
been confirmed by long practice ; and it does 
not appear that the proceedings in the vice- 
chancellor’s court have been carried on by 
examination of witnesses upon Allegations, 
and intenrogatories, and subsequent publica- 
tion. Witnesses were in consequence exa- 
mined. Mr. Frend objected to tne evidence 
of Mr. Kftvington and Mr. Llovd, on the 
ground of their being accusers, and concerned 
in the prosecution. Ami had it appeared that 
these gentlemen had any interest in die 
cause, especially in the costs of suit, or any 
previous dispute or quarrel with the party, or 
any malice against him, these are circum- 
stances, which, though they would not have 
rendered them incompetent as witnesses, yet 
would have made against the credit to be 
given*them. But there appears no reason for 
suggesting any thing or this kind against 
them. Ineir public resentment of the pans* 
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phlet affords no ground for objection ; their 
indignation appears to have been, not against 
the person, but his publication : they were 
therefore strictly allowable as witnesses; and 
the evidence they gave seems impartial and 
clear. The same objections were suggested 
to have been made against other witnesses, 
but these not appearing on the minutes of 
the Court, I call them barely suggested, no 
evidence appeared of their having been made, 
and therefore no weight was allowed them. 

Mr. Frend’s next objection was, that the 
original Minutes of the Evidence taken 
down by the registrary, ought to have been 
kept in*the court, but that they were taken 
out of court, and put into the possession of 
the promoter, and therefore, have lost their 
authenticity. As the fact has not been con- 
troverted, we must consider it as admitted. 
At some period, the proceedings must go into 
the hands of all the parties : Mr. Frena must 
have had copies given to him, at what time I 
do not know. But the objection is taken up 
on that radical maxim, that no evidence shrfl 
be communicated before publication. If this 
had been a close examination, then indeed it 
would have been a fatal proceeding. But this 
was an examination in open Court, taken down 
in the most deliberate manner, by the proper 
officer, and might also have been taken down 
by the promoter, or any of his friends. It 
was therefore indifferent in what manner the 
promoter came by it; whether the originals 
came into his hands if those originals under- 
went no alteration there, and that they did 
not, has been sworn by the registrary/ But 
Mr. Frend objected also to the mode of taking 
the depositions at various times. It would, 
to be sure, have been more regular, if the de- 
position of each witness had been taken all at 
once : but it is no unusual thing in courts of 
law, by leave of the Court, to have up evi- 
dence at different times. I remember one 
instance, in a particular trial, where a witness 
having said whit he had not meant, the cause 
was rescinded, to take the deposition of that 
witness again. Mr. Frend objected next, that 
several leading questions had been asked, but 
the instances did not appear to us to be of 
such a nature as to justify the complaint. 
One witness was called and reminded what 
he had said before. [Here Bowtell senior’s 
evidence was referred to “ You told the 
Court, &c.”] I do not apprehend that to be a 
leading question. An examination conducted 
in a court familiarized to legal processes, 
might perhaps have been carried on in rather 
a more proper manner in point of regularity ; 
but to this I make one general reply : the in- 
experience of the parties who conducted the 
proceedings, and of the Court in which they 
were carried on. It would be a very unhappy 
thing, if the members of this university were 
conversant in matters of this nature : they are 
much mdre usefully employed. If it appears 
that in this case they have conducted them- 
selves with caution, witha strict regard to truth 
VOL. XXIL 
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ami the substantial ends of justice, littleregarcl 
ought to be had to objections of informality 
and inexperience ; and, I must say, I never 
saw depositions taken with greater impartiality/ 
or witnesses appear with less forwardness to 
favour the party by whom they were called. 
But there is yet one objection, the vice-chan-' 
celloFs rejection of an appeal to absolution in 
bar of sentence. I think it very evident, that 
the occasion and the offence considered, the 
vice-chancellor could do no otherwise than re- 
ject such an appeal. There are many of the 
old statutes, by which excommunication was 
usually inflicted on many offences not now 
thought deserving so severe a censure. To 
avoid hurting tender consciences in those 
days, absolution was pronounced at the end 
of every term : but that this provision should 
be construed to extend to offences stated to be 
contrary to the statutes, can never be allowed * 
the protest, therefore, was very properly dis- 
missed, and the vice-chancellor acted perfectly 
right. 

Mr. Frend has this day urged as a matter 
of the greatest consequence, that the prosecu- 
tion was malicious ; and he spoke of the pro- 
moter, and of many other persons of th© 
highest rank and the most respectable cha- 
racter in this place, in terms which nothing 
but his present unfortunate situation and th© 
heat and agitation of his mind could excuse ; 
in charity to him, I hope that on reflection he 
will be sincerely sorry for the expressions he 
lias made use of. It is sufficient for us to say 
the charge is not relevant at all ; courts du 
not inquire into the motives of a prosecution $ 
it is impossible for them to be ascertained; and 
if it could be done, it could not weigh in de*. 
terminiug the guilt, or the innocence of th© 
party accused ; these must depend on the real 
merits of the cause, and the facts actually 
proved in evidence. 

In the first place, then, it appears, from the 
name of Mr. Frend in the title page, that he 
was the author of the pamphlet : this indeed 
goes but a little way ; and though the pre- 
sumption, which it affords, remains till it be 
removed, yet, for legal proof, it must be al- 
lowed that great confirmation is wanted. In 
the evidence of Hodson, such circumstances 
occur as leave little room to doubt ; yet even 
this evidence is slight, compared with what 
appeared on subsequent inquiry ; the evidence 
of Bowtell, and the correspondence with Mr. 
Watson. In these notes, Mr. Frend does over 
and over again speak of this pamphlet, anTt 
the appendix as his ; indeed he seems to have 
exerted ipore activity than is usual in a com- 
mon publication. The only question now 
remaining is whether there be any thing in 
the pamphlet which comes under the statute 
De Concionibus. The modes of uttering 
expressly prohibited in this statute are, 
preaching, common-placing, ^nd public lec- 
tures ; but these are not all : the statute evi- 
dently goes farther, and includes much mo re 
in the expression, aut alit$r publicL The 
2 X 
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only question is, whether printing and 
publishing a pamphlet comes within this 
clause? Mr. Frend contended, that aliter 
public l must refer only to some mode of pub- 
lication, of the same kind with those before 
particularly described, and cannot apply to 
any doctrine, or position, not maintained and 
supported viv& voce. But I do not apprehend 
that this could be allowed, in the strictest way 
of interpretation, even of the statutes of the 
realm, much less of the statutes of the 
university which admit of a more liberal inter- 
pretation. We are here to consider the spirit 
of the statute, the intention of the founder, 
and the extent of the mischief which it 
was intended to prevent. It is certain, that 
publishing by printing is more general, and in 
all respects more pernicious, than by any vivd 
voce declaration; Therefore if Mr. Frend's 
pamphlet contains any matter prohibited in 
the statute, it is comprehended within the 
expression “ seu aliter public i” Of the par- 
ticular parts and passages in this pamphlet, I 
shall take notice of only three. 

1. In page thirty-nine alone, there is lan- 
guage sufficient to justify the sentence we are 
about to give. " Hence ecclesiastical courts, 
ecclesiastical ranks and titles, ecclesiastical 
dress, all repugnant to the spirit of Christiani- 
ty" It has been stated by Mr. Frend, that this 
passage was not fairly quoted ; and he denies 
that any such meaning, as the promoter has 

S ven to it, can be inferred from the original ; 

it we think the meaning is clearly determin- 
ed from the context; "The chrisUan world," 
occ. in the same page, to " concerns. Hence” 
etc. — Now, in all plain construction, the sense 
Put upon these words by the promoter is 
the true meaning of them ; and if so, how it 
can be said that they are not against aliqttcm 
et gradum , I do not know : at the close 
of the passage they are all pronounced “ re- 
pugnant to the spirit of Christianity and, the 
writer of such a passage must be admitted to 
be guilty of the charge. 

. *• A g*in “ The laity like brute beasts 
sit tamely under this usurpation, A man, if a 
priest or minister enters, is not master of his 
own house; he must not thank God for the 
blessings of providence at his own table; he 
cannot pledge his faith to a lovely woman with- 
out the interference of the priest ;#his offspring 
must [be sprinkled by sacred hands; and at 
death he is not committed to his long home 
without another spiritual incantation." How 
words could be pronounced more injurious to 
the clergy of this kingdom than representing 
them as tyrants and usurpers, I cannot see! 
I he person who uttered them must be consi- 
dered as teaching the laity, thatthey are brut - 
beasts if they submit to this usurpation ; and 
therefore I cannot but think that the writer 
must mean to oppose the degrees and ranks 
established by the church of England. 

, ;J e latter part of the sentence speaks of 
three of the most sacred offices of our church 

ui & contumelious and irreverent manner 

baptism, marriage, and burial ; we are tfaere- 
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fbre clearly of opinion, that the vice-chancel- 
lor was well founded in determining that Mr. 
Frend had offended against the 45th statute. It 
has been alleged by Mr. Frend, that he was not 
called upon to retract, in virtue of there being 
no particular errors or passages specified in the 
form prescribed; but in fact he was called 
upon to retract — the form is before the Court. 

[Here the form of recautation was read.] 

Mr. Frend’s assertion rests on this, that 
the recantation proposed, did not contain 
any particular specification; but we are 
of opinion, that, if any passages whatever 
are to be found in the pamphlet, which go 
against the statute, the requiring of him to 
retract from the book which contains such 
passages, is strictly proper. Now. I have 
pointed out three passages, in which the 
pamphlet does expressly controvert the pro- 
visions in the statute. The form, Lhererore* 
was proper ; besides, by that statute, the party 
is obliged to conform in whatever manner tbe 
vice-chancellor shall direct " to modo quo iili 
prencribitur The party had no pretence to 
dictate the manner in which he was to make 
his recantation. We are therefore unani- 
mously of opinion, that in this, and in every 
part of the proceedings, the vice-chancellor did 
right, and we affirm his sentence. 

Accordingly the sentence of the Court 
below was affirmed as follows: Whereas by 
by Grace of the university dated 14th June 
1793, William Wynne, knight. Dr. John Hey, 
Dr. Seale, Edward Christian, master of arts, 
and John Lane, master of arts, were appointed 
judges delegates in a certain cause of appealor 
complaint between William Frend, ma-st er of 
arts, and fellow of Jesus college, in thi* uni* 
versity, party appellant, or complaining, on 
the one part, ana Thomas Kipling, doctor in. 
divinity, party appellate and complained of* 
on the other part, We the said W illiam 
Wynne, John Hey, John Baitow Seale, Ed- 
ward Christian, and John Lan0^ having ialf*q 
the said cause into our serious consideration* 
after having examined the several proceed- 
ings had therein before the right worshipful 
Isaac Milner, doctor of divinity, vice-chan- 
cellor of this university, which have been 
transmitted to us ; and having heard tbe ar- 
guments urged by the appellant in support of 
his appeal, Do by this our definitive sentence 
pronounce against the said appeal made and 
interposed in this behalf; ana that the judge 
from whom the said cause is appealed* M l* 
acted rightly, justly, and lawfully. And we 
do hereby affirm the sentence pronounced 
by bim in the said cause. 

(Signed) Williak Wynne. 

John Het. 

John Barlow Seals. 

John Lane. 

Edward Christian. 

Mr. Frend now* demanded a copy of the 
sentence; and the Court was dissolved : bu t 
before the delegates left the schools, he rceey 
and said: I desire it may be understood, dot 


Digitized by ^ooQie 



677] WilUam Frend , Cfcr*, M. 

my present intention is, to appeal from this 
unjust sentence, to the court of King’s* bench 
where I hope every Englishman will meet 
with justice. 


PROCEEDINGS 

IN THE 

COURT OF KING’S BENCH. 

Wednesday , Nov, 26, 1794. 

These proceedings are thus reported by 
Messrs. Dumford and East, 6 T. It. 89 — 115. 

The King against the Chancellor, &c. of the 

University of Cambridge. 

Upon an application for a mandamus to the 
vice-chancellor, &c. of the university of Cam- 
bridge, commanding them to restore William 
Frend to the franchises of a resident master of 
arts of the said university, it appeared from 
Mr. Frend's affidavit, that he was a master of 
arts and fellow of Jesus College in Cambridge, 
and as such entitled to a vote in certain elec- 
tions of officers, &c. and may be elected him- 
self to certain offices of annual profit, and en- 
titled to the use of the books in the public 
library, and to commons, and other advan- 
tages, while resident in the university, for 
which he cannot enioy or receive any com- 
pensation if prevented residing therein. That 
on the *4th of April, 1793, he received a cita- 
tion from the vice-chancellor and his assessors 
to appear at his then next court to be held at 
the law schools on the 3d of May following to 
answer an accusation laid before the vice- 
chancellor by Dr. Kipling, deputy regius pro- 
fessor of divinity, for having violated "the laws 
and statutes of the university, particularly 
the statute De Concionibus, by publishing 
and dispersing within the university a certain 
pamphlet, intituled, &c. : that the deponent 
appeared on the 3rd of May at the couTt of 
the vice-chancellor, and excepted against the 
jurisdiction of the same over the said cause, 
on the ground that offences against the statute 
De Concionibus were not cognisable in the 
vioe-chancellor’s court, which is a court of re- 
cord, and competent to compel the attend- 
ance of witnesses; but that such offences are 
by the statute made cognizable by the chan- 
cellor and the major part of the heads of col- 
leges within the university ; which the depo- 
nent conceived to be a distinct jurisdiction 
from the vice-chancellor's court, and not in- 
vested with similar powers, being neither a 
court of record, nor competent to compel the 
attendance of witnesses. That the vice- 
chancellor, however, over-ruled the exception, 
and accepted the charges in writing against 
the deponent, which were then and there 
lead by Dr. Kipling the promoter ; that the 
Court adjourned from time to time, and the 
examination of witnesses was taken in sup- 
port of the charges. That at an adjourned 
court on the 28th of May, 1793, the vice- 
chancellor informed the deponent that he was 
of opinion that the deponent was proved to 
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be the author and publisher of the pamphlet 
in question, and that by writing and publish- 
ing it within the university he had offended 
against the latter part of the statute De Con- 
cionibus; and the vice-chancellor then read 
certain resolutions to that effect, made by 
himself and other heads of colleges, which 
concluded by requiring the deponent to re- 
tract and publicly confess his error and teme- 
rity in the following manner ; “ I William 
Frend, M. A. &c. do acknowledge that by 
writing a pamphlet intituled, &c. and by pub- 
lishing the same within the university Of 
Cambridge, I have offended against the latter 
part of the statute Dc Concionibus, as ex- 
pressed in the following words ; Prohibemus 
ne quisquam , &c. I do therefore by the di- 
rection of the vice-chancellor, with the assent 
of the major part of the heads of colleges, re- 
tract and publicly confess my error and teme- 
rity, as the said statute requires.” That the 
deponent objected to the generality of the re- 
cantation, no specific error being therein 
pointed out, nor it being shown in what 
manner he had violated the statute De Con- 
cionibus ; and therefore he refused to retract 
in the form proposed; whereupon the Vice- 
chancellor, with the assent of the major part 
of the heads of colleges, decreed sentence of 
banishment from the university against the 
deponent, and refused to receive a plea of ab- 
solution which was tendered by the deponent 
in bar of the sentence ; the vice-chancellor or 
his deputy having in the Cambridge term pre- 
ceding the passing of sentence pronounced 
the following absolution in public congrega- 
tion ; Auctontate nobis commissi nos absob 
yiinus vos ab omni levi negligently, forisfac- 
tione, seu transgressione statu torum, privile- 
giorum, et consuetudinum, et Deo et sacra- 
mentis ecclesiae vos restituimus in nomine 
Dei, &c. That the deponent afterwards ap- 
pealed from the said sentence, which appeal 
was heard before certain delegates, who 
affirmed the sentence. That on the 14th 
November, 1793, the deponent tendered his 
vote upon the election of the vice-chancellor, 
which was rejected on account of the said sen- 
tence of banishment against him, on which 
account also he had been refused the use of 
the books of the university library. He fur- 
ther stated that by the constitution of the 
vice-chancellor’s court it is not necessary that 
any of the heads of colleges should be present 
therein, and that those who do attend it are 
merely assessors of the vice-chancellor, and 
do not join in any sentence pronounced by 
him; that it has been usual to hold such 
court in the law schools or some other public 
place in the university, and that it is an open 
court. He also stated his information and be- 
lief that there is no instance of any prosecu- 
tion for an offence against the statute De 
Concionibus in the vice-chancellor’s court; 
but on the contrary, many instances of pro- 
ceeding thereon before the vice-chancellor 
and the heads of colleges privately assembled 
for that purpose. 
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Other affidavits made in support of the 
rule set forth the whole proceedings in 
the vice-chancellor's court, &c. ; by which 
it appeared that in the articles exhibited 
against Mr. Frend all the objectionable 
parts of his pamphlet were set forth. The 
affidavits further stated certain objections 
to the mode of appointing the delegates con- 
stituting the court of appeal, by which the sen- 
tence of the vice-chancellor's court had been 
affirmed, and which were now insisted upon. 

In answer to these affidavits, others were 
filed by the vice-chancellor, and several 
other respectable members of the university, 
some of whom had resided there for forty 
years; stating that there had been imme- 
morial^ within the university of Cambridge 
a court called the vice-chancellor’s court, 
which had been held, as well in the lodge or 
chamber of the vice-chancellor, as in the con- 
sistory or law schools, or other public room 
within the university, at the discretion of the 
vice-chancellor for the time being ; and which 
court had taken cognizance of offences against 
the statutes of the university as well as of 
other offences. That it is made necessary by 
the statutes, as well as by the usage of the 
Court, for a majority of the heads of colleges 
to assent to the vice-chancellor’s sentence of 
^expulsion or permanent banishment. That 
they knew not of any court of the vice-chan- 
cellor and heads of colleges distinct from the 
^vice-chancellor’s court, or of any jurisdiction 
which the vice-chancellor and heads of col- 
leges possessed or exercised distinct from that 
which the vice-chancellor possessed and exer- 
cised in his said court. Other parts of their 
affidavits we re in answer to the supposed ir- 
regularity in the appointment of delegates in 
The court of appeal. It also appeared that 
Mr. Trend had been since banished from 
Jesus College, of which he was a member. 

The following statutes of the university 
were referred to in the course of the argument, 
^and appeared in the affidavits on both sides. 

Slat. 1 Eliz. De cancellarii officio. — Can- 
.eellarius potestatem habebit ad omnes om- 
nium scholasticorum, atque etiam eorum qui 
scholasticoriim famuli sunt, controversias, 
eummarife et sine .ulltl juris ^olemnitate praeter 
illam quam nos prescribcmus, secundum jus 
civile, et eorum privilegia et consuetudines, 
ium audtendas turn dirimendas, ad congrega- 
Jtiones gradtiatorum et scholasticorum convo- 
candas, ad homines dignos gradibus scholas- 
tics ornandos, qui omnia munia scholastic* 
his contenta statutis cxpleverint, et ad indig- 
43 os rejiciendos ah iisdem et repellendos, ad 
omnes eorum violators puniendos ; ad pro- 
videndum praterea ut singuli academiee mi- 
mstri in suo officio se contineant, ignavos 
gras sa to res, rei suae dissjpatores, contumaces, 
«ec obedientes, suspensione graduum, carcece, 
cxilio, aut alio leviori supplicio judicio suo et 
assensu prafcctorum sediura, castigandos. 

Stat. 12 cap. 42. De caucellarii officio, 
ffhis statute was in terms the same as the 
.former, as far as related to the persons who 


were the subjects of punishment, ending with 
the words “ nec obedientes; 11 after which it 
proceeded, suspensione graduum, carcere, aut 
alio leviori supplicio, judicio suo. castigandos; 
non licebit tamen cancellario aliquem scho- 
larem exilio multare, aut aliquem pileatorum 
aut praefectorum collegiorum incarcerare, 
absque consensu majoris partis prafectorum 
collegiorum. 

Stat. 12 Eliz. cap. 45. De Concionibus.— 
Prohibemus ne quisquam in concione aliqufi, 
in loco communi tractando, in lectionmus 
publicis, seu aliter publieb infra universitatem 
nostram, quicquam doceat, tractet, vel de- 
fendat, contra religionem, seu ejusdem ali- 
quain partem in regno nostro publiefi auo 
toritate receptam et stabilitam, aut contrit 
aliquem statum, auctoritatem, dignitatem, 
seu gradum vel ecclesiasticum vel civilem, 
hujus nostri regni Augliae vel Hibernia. 
Qui contri fecerit, errorem et temeritatem 
su&m cancellarii jussu cum assensu majoris 
partis praefectorum collegiorum revocabit et 
public^ confitebitur ; quod si recusaverit, aut 
non humilitbr eo modo quo illi praescribitur 
perfecerit, eadem auctontate k collegio suo 
perpetuo excludatur, et universitate exulabit. 

There were also certain ancient statutes set 
out, which related to the question concerning 
the regularity in the mode af appointing the 
delegates. 

The affidavits against the rule al6o set 
forth certain cases and judgments before the 
vice-chancellor upon the statute De Concioni- 
bus ; which were in the possession of the 
registrar of the university. Rush's case 
1609 : the title of this began u officium do- 
mini” which was stated to be the style of the 
vice-chancellor's court. The proceeding ap- 
pears to have commenced by the vice-chan- 
cellor interrogating Rush as to a sermon which 
the latter had written and preached, and which 
he was required to produce ; on his evading 
the request tunc dominus ex consensu assis- 
tentium &c. monuit Rush sub pcen& juris to 
bring it to him, and verify it upon his oath to 
be the same, upon the second Friday in the 
term in the consistory. Afterwards on 17th 
October 1609 in camerA of the vice-chan- 
cellor, and before him and certain doctors. 
Rush was accused of uttering libellous matter 
in his sermon against Dr. Harwell deceased, 
and he was required to deliver it in writing, 
which he said lie could not do; whereimon 
the vice-chancellor admonished him anrst, 
second, and third time ; but he still refusing 
the vice-chancellor accused him of contumacy, 
and committed him to safe custody till he 
should produce it. Afterwards in the con- 
sistory, before the vice-chancellor and five 
doctors by name, Rush being brought up in 
the custody of one of the beadles, and after 
other proceedings, being again remanded, he 
produced his sermon and swore to the iden- 
tity of it ; whereupon he was liberated from 
custody : but because it appeared to the vice- 
chancellor and his assistants that he might 
again offend in the same manner! he was 
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suspended from his degree, and silence im- 
posed upon him until further decree and li- 
cence by the vice-chancellor and his assis- 
tants ; et dominus continuavit hanc causam 
in -statu quo, &c. There were other proceed- 
ings against him afterwards : in the course of 
which a recognizance for his appearance was 
taken from him and two others, and a recan- 
tation was proposed to him, in which, amongst 
some general admissions, were stated specific 
objectionable parts of his discourse ; and he 
refusing to read this recantation, sentence 
was passed on him by the vice-chancellor’s 
deputy “ by virtue of the statute intituled De 
Concionibus, by the consent of the greater 
part of the heads of colleges, that N . Rush 
had fallen under the penalty of the before- 
mentioned statute; and he declared him to 
be utterly precluded and shut out of the said 
university and his said college, according to 
the contents and effect of the said statute ; 
and he did accordingly exclude and banish 
him by his final sentence or decree, &c.” 

Addams’s case 1637 ; at the consistory, &c. 
present, &c. it was decreed that Mr. Addams 
should be warned to appear that day month 
and bring in his sermon. This summons ap- 
peared to have been by letter ; and it was 
not till after several meetings of the vice- 
chancellor and heads that Addams ap- 
peared and excused his absence, because ne 
nad never had any monition or warning from 
authority till lately. He was then admo- 
nished to bring in his sermon. Several pro- 
ceedings were had, the style of all which was 
entered u officium domini , &c.” and most of 
them were expressly stated to be in consis- 
torio. He produced his sermon, and the vice- 
chancellor objected to particular passages ; a 
recantation was proposed, and the form of it 
debated amongst the vice-chancellor and 
heads; and there being some difference of 
opinion, the vice-chancellor admonished Mr. 
Addams not to depart from the town without 
his leave. The form of recantation was after- 
wards set out, specifying the particular errors 
alleged ; and the vice-chancellor decreed that 
if Addams refused to make it, he should un- 
dergo the punishment pointed out by the 
statute De Concionibus ; and he enjoined the 
registrar to make an act, as well of the sen- 
tence, as of the recantation, that it might ap- 
pear he had done his part to assert the doc- 
trine of the church. Some of the heads as- 
sented, and others dissented, to the recanta- 
tion proposed. Finally the sentence took 
place, and was subscribed by the vice-chan- 
cellor and heads “ which done, Mr. Vice- 
chancellor did dismiss the meeting, but not 
the cause.” 

Whiston’s case in 1710 was before the vice- 
chancellor and heads ; witnesses were sworn, 
as appeared by the entries; and sentence 
was passed by the vice-chancellor, the heads 
assisting and consenting; by which it was 
decreed that Mr. Whiston, mathematic pro- 
fessor, &c. having asserted and spread abroad 
divers tenets contrary to religion, &c. “ had 


incurred the penalty of the statute, and that 
he should be banished from the university.” 

Waller’s case 1752: he was cited by the 
vice-chancellor “ to appear before him and 
his assessors at his next court to be held in 
consistory, the usual place of judicature in the 
university, on, &c. to answer in a certain cause 
of office, promoted by K. B., as the author of 
a profane and blasphemous libel, intituled, 
&c.” This was contained in a book called 
Acts of Court. At subsequent courts he was 
charged with being the author of the book, 
which he confessed, and that he had delivered 
it to be printed and published, and was sorry 
for it. The judge adjourned the Court, and 
afterwards the vice-chancellor with the assent 
of the assessors declared Waller to be expelled 
the university. 

Various other cases were brought forwards, 
some of which were in the consistory, and 
other public schools. One of the courts, in 
Ducket’s case, was held by adjournment in 
Trinity college lodge, the residence of the 
vice-chancellor, and sentence of expulsion 
from the university pronounced there. 

Out of the same book, intituled Acts of 
Court, were also produced various instances, 
where the vice-chancellor alone in his court 
inflicted punishments short of expulsion for 
offences against the statutes. 

In Easter term last Gidbs obtained the rule, 
calling on the defendants to show cause why 
a mandamus should notissue, &c. as above; 
and five objections were made on the part of 
Mr. Frend to the proceedings against him in 
the university. 1st. That tne cause was not 
tried before a proper jurisdiction. 2dly. That 
the plea of absolution put in by Mr. Frend 
ought to have been received. 3dly. That the 
form of recantation proposed to him was im- 
proper. 4thly. That the sentence was illegal 
in the form of it. 5thly. That the delegates 
upon the appeal had been improperly ap- 
pointed. But upon showing cause the second 
was abandoned, as being a matter of appeal to 
the ordinary jurisdiction ; as was also tne last, 
because supposing the fact to be made out, 
the application should have been for a maw- 
damuSy in another shape, to compel a proper 
appointment of delegates. 

The rule came on to be argued several 
times; in the course of which cause was 
shown by 

The Attorney-General, Erskine, Law, 
Graham, and Le Blanc seijeant, on behalf 
of the university upon the three remaining 
points. First, as to the cause not having 
been tried before a proper jurisdiction ; the 
proposition contended for by the university is 
this, that in all cases of judicial cognizance 
before the vice-chancellor, whether sitting 
alone, or with the heads of houses, the pro- 
ceeding is in the vice-chancellor’s court, 
where he is the sole judge, although he is re- 
stricted from pronouncing certain judgments 
without the assent of a majority of the heads 
of colleges ; and that whether the proceeding 
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■be held before* the Vice-chancellor in earner^ ments are there extended to imprisonment of 
or in the consistory, or law schools, the place certain members, and to exile, but though 
of holding the Court being altogether in his they are to be inflicted judicio suo , yet they 
option, it* instill the vice-chancellor's court, must be cum assensu prafectorum erdium. The 
The proposition on the other side is this, that subsequent statute of the 12 Eliz. cap. 42. ; 
in /all cases when the assent of the heads of which follows the other in terms as to the de- 
houses is required to inflict a punishment in a scription of the offences, varies as to the mode 
matter of discipline, they act as co-judices of passing the sentence. By that all punish- 
.with the vice-chancellor, and form a private ments short of imprisonment in some cases 
(tribunal different from the public tribunal of and exile in all may be inflicted by the discre- 
ithe vice-chancellor’s court, governed by diffe- tion of the vice-chancellor alone ; but he 
,rent rules, and not having the same process, cannot inflict those two Absque consensu ma- 
{Now it will appear plainly from the history joris partis praefectorum collegiorum. But 
of the university, from reference to the sta- though it is necessary for the vice-chancellor, 
lutes, of the same, and to the known usage before he can proceed to the extremity of such 
4here existing at this day, that the proceed- imprisoning or exiling of a member, to have 
Sags of the university in this case conformable the assent of the majority of the heads of 
to the proposition insisted upon by the uni- houses, yet that does not alter the nature of 
f versity were perfectly regular. It is well the court in which the proceeding is held ; it 
known that both the universities, as eccie- is still the vice-chancellor's court, he alone is 
tiiastical bodies, had ab incipio ecclesiastical the judge ; he regulates all the proceedings ; 
jurisdiction, as appears in Dr. Bentley's case; the sentence is his, and the heads merely act 
{Vide 1 Burn’s Ecc. Law, 413.J they had also as assessors to him. If the vice-chancellor 
/the same officers as ecclesiastical courts, the therefore upon examination of the charge 
chancellor presiding ; and hence arose the thought it sufficient to inflict the leviora sup- 
^appellant court of delegates. It appears too, plicia , it was not necessary for him to con- 
£bat the vice-chancellor's court has existed suit the heads of houses ; but if he consi- 
ummemorially, and taken cognizance of all dered banishment to be necessary, then he 
offences against discipline as well as of other was required to obtain the consent of a ma- 
matters ; and there is no trace of any other jority of them. Now if the construction con- 
court of the kind in the university. The tended for by Mr. Frend be the true one upon 
proceedings in this court are regulated the statute De Concionibus, the same argu- 
principally by the civil law ; the officers and ment would have equally applied in all cases 
process are the same ; and it has the power under the statute 1 Eliz., aud in all those 
of administering oaths and compelling the where exile or imprisonment was inflicted 
appearance of witnesses. The Court is held under the 12 Eliz. cap. 42 But there is no 
in the vice-chancellor’s name ; it is called his trace, in the records of the university, of pro- 
court ; by him the process is issued ; by him ceedings under these statutes in any other 
the court is convened, adjourned, and dis- than the vice-chancellor’s court; nor is it 
missed ; and the sentence is given by him, pretended that the necessity of the vice-chan- 
&nd in his own name and authority. There cellor's calling in the assistance of the heads 
being then such a known aud immemorially of the houses to enable him to pass sentence 
Existing court in the university, where all of imprisonment or exile, in any of these 
offences against the discipline and good go- cases under the 12 Eliz. cap. 42., constituted 
vernment of the university by any of the a new court different from the Court out of 
knembers can be punished, it follows of course which the process first issued, and wherein 
that if a subsequent statute create any new the depositions were taken. Then how is 
offence generally, without any particular re- the case varied by the statute DeConciombus? 
Terence m the statutes in express terms, it It creates an offence, the punishment for 
must be referred to the jurisdiction of this which, if the party do not recant, is banish- 
court It cannot be presumed, that the ment. But banishment was a punishment 
cognizance of this offence was intended to be which the vice-chancellor could in no case in- 
conferred on the vice-chancellor in his private diet on his own judgment by the 12 Eliz; 
capacity, when all other matters of discipline cap. 42., without the assent of a majority of 
were cognizable by him in his judicial capa- the heads ; to be consistent therefore it was 
city in his own court, where it is exercised necessary to require the same assistance 
openly, and by known rules and principles, under the statute De Concionibus. But there 
and where he has the means of enforcing the is no greater reason why this should be con- 
attendance of witnesses, and of executing his struea to raise a new jurisdiction than the 
sentence when pronounced. This appears former statute. And as the consequence of 
more decisively by referring to the statutes refusing to recant was so penal, the statute 
De Cancellarii Officio ; by the first of which, following its own principle required the assent 
« tat. l Elizabeth, a general jurisdiction is of the heads to the form of tne recantation^ 
conferred upon that officer to enforce disci- but still this is to be done jussu cancellarii , as 
pline and morals in the university, without under the statute De Cancellarii Officio; and 
any particular reference to the vice-chan- the sentence of banishment is to be inflicted 
cellor’s court ; and yet that jurisdiction has i e&dem auetoritate ; but even this cannot be 
always been there exercised; the punish- 1 done, if the party will recant his error. They 
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then referred to the caSes which were men- 
tioned in thq affidavits, some of which they 
contended were clearly in the vice-chancel- 
lor's court, and othera were prosecutions for 
offences under the statute De Concionibus ; 
and they showed by comparing them together 
that the latter must also have been deter- 
mined in the vice-chancellor’s court, from the 
similarity inthe style of the Court, in the ori- 
ginal process, in the subsequent proceedings, 
m the officers, in the places where it was 
held, which were either in camerA or in con- 
sist orio , at the discretion of the vice-chan- 
cellor, and lastly from the form of the sen- 
tence. That in some of the cases under the 
statute De Concionibus, when banishment 
was ultimately inflicted, some stages of the 
proceedings were before the vice-chancellor 
alone, others where less than a majority of 
heads, via. only five, attended; but when 
sentence was to be given, a majority of heads 
always appeared to Be present Lastly, as to 
the first point they relied on the affidavits 
made by persons of long standing and great 
experience in the university, who had never 
heard of any other than the vice-chancellor’s 
court in the university. 2dly, As to the form 
of the recantation not being sufficiently ex- 
plicit ; no particular form is pointed out by 
the statute creating the offence. And the 
fact being found to be true of Mr. Frend's 
having offended against the statute, no form 
of recantation more lenient than this could 
be proposed. However it does appear by the 
record of the university proceedings what the 
particular objections were, to which the judg- 
ment and recantation must be taken to refer. 
But at any rate this was a ground for appeal, 
and cannot be taken advantage of, however 
erroneous, upon an application to this court. 
Sdly, The last objection is, that the sentence 
of banishment is illegal, because not con- 
formable to the statute De Concionibus, inas- 
much as it only banishes him from the uni- 
versity, without also expelling him his col- 
lege. First, it is to be remembered that it 
does not operate merely as an ouster of pri- 
vilege, but as . an actual exclusion of the 
person from the limits of the university, 
within which the college is locally situated; 
and therefore ex necessitate it must operate as 
a banishment from both. Then it does effect 
what the statute in substance requires, though 
it does not follow the form ot words in it, 
which is not required. And the com- 
pkmant’s own affidavit shows that such is its 
operation; for one ground of complaint is 
that by means of this sentence he cannot 
enjoy his commons, which as a resident 
member he would be entitled to have. Next, 
the words of the statute are, “ a collegio suo 
perpetud excludatur et universitate exuTabit;” 
upon the legal construction of which either 
sentence ot banishment from the university 
does ex vi termini exclude him from his col- 
lege, or the effect of it is to be compulsory on 
lae college to follow up the sentence by an 
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order of exclusion from the college ; “ Let 
him be excluded from the college.” But 
each body can only give that* Sentence which 
is referable to the powers and usages of each. 
Therefore the university are required to 
banish him from the university, and the col* 
lege from their own body ; for some of the 
privileges of the college may be enjoyed by 
its members without being actually present; 
and of these he can only be deprived by a 
judgment of the college. But even if this 
were otherwise, upon what pretence can Mr. 
Frend apply to be restored to the university^ 
from which he admits the sentence to have 
banished him, because he has not also been 
banished from his college? If there were an 
error in the form of the sentence, the court 
of appeal had cognizance of it, and might 
have corrected it, or given the appellant re- 
lief. But if upon the whole it appears to thii 
court that he has been properly amoved from 
the university, they will not issue a mandamus 
to restore him because of an error in the sen- 
tence, which was in his favour. In the case 
of the King v. the Mayor, &c. of London, 
[2 T. R. 177.] the Court refused a man * 
damns to restore to the office of clerk of the 
bridge house estates, though the party was 
irregularly suspended^ it appearing on hi9 own 
showing that there was good ground for the 
suspension, if the proceedings had been re* 
gular; and other cases are there cited to the 
same effect. 

Having answered the points, on which the 
sentence of the university was objected to, a 
new ground of objection was taken to ! th£ 
mandamus itself; that it appeared from Mr. 
Frend’s own showing that nis franchise of a 
master of arts still remained to him; and 
that in fact the sole foundation of his corii* 
plaint was not that he was deprived of any 
known franchise, but that by the sentence of 
a competent court of criminal jurisdiction h6 
had been put out of a condition to avail hlnW 
self of some of the advantages of his franchise; 
but that no mandamus lay m such a case, ex* 
cept where the corporate franchise itself vfas 
either taken away or suspended. He is still a 
master of arts, which is the only corporate 
franchise he held before. Supposing he had 
been imprisoned or transported by the sen* 
tence of any other criminal court, he could 
not have tried the legality of such sentence 
upon an application for a mandamus , and yet 
he would have been deprived of the very 
same advantages which he has now lost. 

Gibbs and Raine, in support of the rule for 
the mandamus , to the last objection, which 
was entirely new, observed that a mandamus 
was a tfitoedial writ in cases where the sub- 
ject hadno other specific mode of redress. 
The sentence of the vice-chancellor operated 
in effect as a disfranehisement ’of Mr. Frend, 
by depriving him of the means of exercising 
his franchise beneficially : and he had no 
other way of getting rid ot that sentence but 
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by the present application to the Court, who 
exercised a controlling power over all inferior 
jurisdictions, to confine them within their 
proper limits, and prevent injustice to the sub- 
ject. In an application for a mandamus to re- 
store, it is not necessary that it should clearly 
appear that injustice has been done; it is 
sufficient to raise a reasonable doubt in the 
Court whether it has or not ; especially when 
it is considered that if the mandamus be re- 
fused; the party has no remedy : whereas if 
granted, it is not conclusive on the persons to 
whom it is directed ; but they may dispute 
the question on a return to the writ. Cowp. 
378. In the case cited of the King v. the 
Mayor &c. of London. [2 T. It. 177.] one of 
the reasons assigned for refusing the applica- 
tion was, that the party had another remedy. 

As to the 1st objection, to the jurisdiction ; 
all offences created by the statute De Con- 
ciouibus are cognizable only by a peculiar 
jurisdiction, consisting of the vice-chancellor 
and heads of houses in camerd, and not by 
the vice-chancellor in his court. The consti- 
tution of the vice-chancellor’s court does not 
necessarily draw to it the cognizance of an 
offence of this nature, which is partly poli- 
tical, partly religious. The origin of this 
court is involved in great obscurity; it may 
have been, as is asserted, of an ecclesiastical 
nature in its inception. In Dr. Ewen’s case, 
[E. 19. G. 3.] lord Mansfield said it is a court 
of law, instituted in order to take cognizance 
of common law offences, or such as would 
have been cognizable in other courts foreign 
to the university ; that it was for the conve- 
nience of the members of the university to 
enable them to have justice administered 
within their own limits. It appears however 
to be a court of record, issuing process, 
having proper officers, and capable of com- 
pelling the attendance of witnesses, and ad- 
ministering oaths. These are powers which 
can only be possessed by immemorial usage 
or act of parliament, which consequently 
could not be exercised by the vice-chancellor 
and heads of houses in their inquisitorial ca- 
pacity instituted by the statute De Concioni- 
tms ; and therefore it is a matter anxiously to 
be desired by them to draw the cognizance of 
this offence to the vice-chancellor’s court, 
which is armed with all these powers. But 
this cannot be done without an adequate au- 
thority. Now the statute itself, creating the 
offence, contains no reference whatever to the 
vice-chancellor’s court; on the contrary it re- 
fers the cognizance of it to a tribunal diffe- 
rently constituted. The vice-chancellor alone 
is the judge in his own court ; no other judges 
can sit there ; and it does not follow, because 
the vice-chancellor is appointed to h| one of 
many other judges under the statute De Con- 
ciombus, that tne jurisdiction is given to his 
court: Neither does it follow, because there 
exists such a court in the university, on 
which the greatest stress has been laid, that 
every offence which is newly created must be 
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referred to that court. But such an inference 
is more especially rebutted, when the cogni- 
zance of such offence is referred to different 
judges from the one who presides in the vice- 
chancellor’s court ; for the conferring of the 
power of hearing and determining these of- 
fences includes in it also the power of holdings 
court for the special purposes pointed out oy 
the statute of Elie. The heads of houses are 
not mentioned in any academical book, as 
parts of the vice-chancellor’s court ; whereas 
for the trial of offences for which certain pu- 
nishments are to be inflicted under the sta- 
tute of Eliz. they are necessary parts of the 
tribunal authorized to inflict such punish- 
ments. Suppose it had been prohibited by 
charter to tne city of London, to any member 
of the corporation to publish any thing of this 
sort; and it had been directed tliat if any 
member were guilty of such an offence he 
should be summoned before the mayor and 
aldermen, to be dealt with by them accord- 
ingly ; they might have exercised their power 
in their corporate capacity without having re- 
course to any court. But supposing further, 
that there existed then in the city of London 
a mayor’s court, having cognizance of offences, 
held by the mayor, and at which some of the 
aldermen sat as assessors on particular occa- 
sions, it could not be supposed that such a 
charter, which took no notice of the mayor’s 
court, but which said that the jurisdiction 
should be exercised, not by the mayor alone, 
but by the mayor and aldermen, must neces- 
sarily be taken to refer the cognizance of the 
offence to the old jurisdiction, the mayor’s 
court. In aid of the construction contended 
for by the university several cases have been 
brought forward upon the statute De Coo- 
cionibus, determined (as it is alleged) in the 
vice-chancellor's court. But this is an as- 
sumption not warranted by the cases them- 
selves, upon reference to which many diffe- 
rences will be observed. [Here many obser- 
vations were made upon those cases, upon 
the style and manner of proceeding therein, 
from whence the counsel inferred mat those 
cases must have been determined in camerd 
before the persons specially authorized by the 
statute De Conciombus, and not in the vice- 
chancellor’s court.] In a doubtful case the 
best way to discover whether those causes 
were determined by the same jurisdiction by 
which sentence has been given against Mr. 
Frend is to compare those proceedings with 
the present ; and in so doing the greatest 
dissimilarity will be found. Here was a re- 

r charge, exhibited by the proper officer; 

Frend was regularly summoned before 
him ; he was called upon for bis defence, and 
there was every other mark of a regular court: 
the contrary of all which is to be found in 
those cases ; and no two of them being alike 
in the form of proceedings, but appearing to 
have been conducted in the most desultory 
manner, as might be supposed to take place 
in every such examination out of a regular 
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court of justice. Then it was urged, that the 
same objection might have been made to all 
those cases, which were dearly determined in 
the vice-chancellor’s court, npon offences de- 
scribed by the 1st Stat. of Eliz. De Cancel- 
larii Officio, where the assent of the heads of 
Tiouses was equally required. But all those 
cases must have oeen determined under the 
second stat. De Cancellarii Officio, 12 Eliz. 
c. 42. which must necessarily have repealed 
the former, being as to the description of the 
offences an exact transcript, though referring 
the cognizance of them to different persons. 
2dly, The publication of a book is not an 
offence within the statute De Concionibus, 
which was merely levelled against those who 
offended in this manner in public lectures, 
sermons, or the like. The statute meant to 
prevent those places and institutions, which 
were set apart and intended for the advance- 
ment of religion and learning, being made 
the vehicles of those libels against which the 
statute is directed. The words “ seu aliter 
fublicl 99 must be taken with reference to what 
accompanies them; and taking the whole 
context together, it will be found that the 
framers of the statute only intended to pro- 
hibit the publication of improper subjects in 
preaching, in public lectures, disputations 
in the schools, (the locus communis in this sta- 
tute meaning a common exercise, and not the 
place where the exercise is gone through) and 
the like, which were written or delivered in 
some public character ; but it docs not apply 
to publications by individuals in their private 
capacity. Sdly, As to the recantation; al- 
though the form of it may rest in some degree 
in the discretion of the vice-chancellor, &c. ; 
and although the impropriety of it may be a 
matter of appeal to the delegates, yet it it ap- 
pear to this court not to be a recantation in 
thefform and substance of it, this court will 
interfere, because the court below has ex- 
ceeded its jurisdiction by passing sentence, 
without having proposed to the defendant to 
recant his error. Now this is no recantation 
at all, because it specifies no error which the 
party was called upon to recant. It is nothing 
more than a demand of him to confess that 
he had been guilty of some offence, but of 
' what does not appear ; therefore it is in itself 
a mere nullity. The statute had two objects 
in view, the correction of error, and the con- 
vincing of the party that he had erred ; or 
secondly the punishment for the offence : but 
before punishment indicted, the party is to 
have an opportunity of retracting that which 
is supposed to be exceptionable. The vice- 
chancellor and heads of houses have there- 
fore exceeded their jurisdiction; for the 
statute only authorizes them to call on the 
to confess such errors as shall have 
previously pointed out to him, in order 
that by a recantation of such opinions, proved 
to have be^n erroneous, he may avoid punish- 
ment *. whereas Mf. Frend is left unac- 
quainted with the errors imputed to him ; and 
VOL. XXII, 
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therefore*^ is precluded from restoring him- 
self to what he has lost, by a confession of 
them. In all the cases cited of proceedings 
under this statute, the recantation proposed 
contained the specific errors alleged against 
the party. But in this instance tne spirit of 
the statute has been lost by an adherence to 
the words of it. 4th, In the next objec- 
tion, where the words were most important, 
namely in the frame of the sentence, they 
have been unnoticed, and the supposed sub- 
stance of them adopted in their place. It is a 
clear rule that where a statute imposes a par- 
ticular punishment for an offence, the sen- 
tence must adhere strictly to the form pre- 
scribed by the statute. If the punishment 
consist oi two parts, the judge cannot pro- 
nounce the one without the other. If a 
statute inflict a certain penalty, judgment for 
a less penalty is erroneous ; and it is no an- 
swer in either case to allege that the punish- 
ment was milder than it need have been. 
Here the statute requires the offender to be 
banished from his college, and from the uni- 
versity ; and the latter only of these has been 
pronounced against him. It has been said in 
answer that one includes the other; if so, the 
statute would not have required both. Besides, 
no court is at liberty to depart from a positive 
injunction, however unnecessary, for the ends 
of justice. The fine in manslaughter, which 
is most commonly nominal, must yet be im- 
posed. These are matters positivi juris , and 
are not to be reasoned away. Upon the 
whole, if a doubt only can be raised in the 
minds of the Court upon any of the points 
submitted to them, it is a sufficient foundar- 
tion for the mandamus , on the return to which 
the university may have an opportunity of 
disputing the subject in a more solefnn 
manner. 

Lord Kenyon , Ch. J. After the very elabo- 
rate and ingenious arguments that we have 
already heard in this case, we cannot expect 
to receive any further information upon tlie 
subject ; and as we entertain no doubts about 
the case, I think it is our duty to declare our 
opinions now, and not to suffer this learned 
body to remain one hour longer in suspense. 
It has been contended — and I will not dispute 
the point, because I assent to it to a certain 
degree, — that it is the duty of this Court to 
correct the errors of inferior jurisdictions, and 
to grant a mandamus where we suspect on 
strong grounds that injustice has been done 
below in cases where a mandamus lies : it was 
so held in Dr. Bentley’s case, where the Court 
said it was essential to the good administra- 
tion of justice that a party should not he 
bound by one decision, hut that there should 
be an appellant jurisdiction, which might re- 
form the errors in the judgment of the first 
Court giving the sentence. But this general 
rule must be taken cum grano salis ; and it 
was intimated in that case, that if the bishop 
of Ely had acted as general visitor, this Court 
would not have entered into a discussion of 
% Y 
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the case below. But in this case, the party 
applying for the mandamus seems to have ad- 
mitted the jurisdiction of the first court; for 
he himself appealed against the decision of 
it ; it was at riis instance that the delegates 
were appointed to take into thei^ considera- 
tion the former decision. It is indeed now 
hinted that there was something informal in 
the appointment of those delegates : but if 
that wero so, the party is mistaken in the 
form of his application to this Court ; in that 
casp he should have moved for a mandamus to 
rectify the appointment of the delegates to 
constitute that court which he himself chose 
for the decision of this controversy, and not 
for a mandamus to restore him. 

But to come to tne great questions that 
nave been discussed at the bar; 4 the first of 
which is, whether the vicp-chancellor’s court, 
constituted as it was, consisting of the vice- 
chancellor assisted by the heads of houses, 
had or had not jurisdiction to hear and deter- 
mine the offence of which Mr. Frend was ac- 
cused ; and that depends upon the statutes of 
Elizabeth which have been so often referred 
to. It was admitted in the argument, that 
the constitution of this court remains in great 
obscurity : and we are desired by the person 
making this application to cancel at once 
every precedent which can be found in the 
university books for near two centuries past, 
and to say that all those proceedings are 
erroneous, and we are required to find out 
by our construction of the statutes what the 
united wisdom of this university has not yet 
been able to discover. Ail the cases that 
have been alluded to are, in my opinion, pre- 
cedents in support of the jurisdiction of that 
court, by which the sentence was pronounced 
in this case ; for as to the differences which 
have been pointed out between those cases 
and the present, they all go beside the juris- 
diction of the Court. It nas been observed 
that Rush was called upon to produce his ob- 
jectionable sermon, ana to convict himself by 
his own evidence ; if he had been properly 
advised, he would not have complied with 
that request : but it does not follow from that 
circumstance that the court by which he was 
sentenced was different from the present 
Court ; it does not affect the jurisdiction of 
the Court, it only shows the fallibility of 
those who administer justice in courts of 
; udicature. Without going through the other 
cases, I think that in all of them the Court 
was constituted as the present Court was ; 
and no one has suggested what other known 
court should be substituted in the room of it. 
Ijt was said indeed that the Court having cog- 
nizance of this offence should be composed of 
tbe vice-chancellor and the heads of houses ; 
now those very persons sat in the Court in 
question, and from that' Court the party him- 
self appealed to the court of delegates. It 
seems to me that offences against the statutes 
alluded to werp intended to be cognizable in 
the vice-chancellor’s court; and if there be 
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any errors in the proceedings of that court, 
they should be rectified in the court of appeal 
in the university. If I could raise any aoubt 
in my own mind respecting the jurisdiction of 
this court, and could discover that the statutes 
in question had intended to create any other 
for inquiring into offences of this nature, I 
should have been disposed to grant a man- 
damus : but after all the industry I have en^ 
ployed upon the occasion, I do not entertain 
the least doubt upon the subject. 

The next question, in point of order, is that 
respecting the offence. .It is not very proba- 
ble that so great a body as the university 
could have existed so long, without having 
some power within itself of controlling and 
checking those evils which, without correc- 
tion, would be subversive of all discipline in 
the university Discipline is the soul of such 
a body; ana if persons egregiously offended 
against that order and discipline so necessary 
to be preserved in the university, the latter 
must have had a power to correct such 
offences previous to the statute of Elizabeth. 
However I do not rely on that, but I rely oa 
the words of the statute of 13 Elizabeth, as 
deciding this objection. Tbe pamphlet in 
question was published in the university, and 
as appears by the proceedings by a member 
of the university ; and it certainly contains 
matter highly offensive to those who think 
that the religious establishmentof the country 
is of consequence enough to be preserved. 
It appears too that this gentleman was the 
fellow of a college, and a master of arts: but 
I hope (for his own sake) that he is not in 
holy orders ; because I do not see how any 
person, who had before in the most solemn 
manner expressed his assent to every thire 
contained in the liturgy, could have ventured 
to write the pamphlet in question ; it would 
have been for him to reconcile it to his own 
moral and religious character. Therefore I 
wish to take it for granted that he is not in 
orders ; and indeed ne styles himself gentle- 
man only in his affidavit. But I have no 
doubt but that this is an offence within the 
statute of Elizabeth. If a person in the very 
bosom of tbe university promulgate dan* 

f erous doctrines in the manner most likely to 
o mischief, namely, by publication, be is at 
least as criminal within tne meaning of tins 
statute as another who verbally declares speh 
doctrines ; for that which is uttered by tbe 
mouth may be soon forgotten, but liitta 
scripta manet, When publications like the 
present are circulated in the university, they 
call for the attention of those to whom tljje 
moral and religious education of the youth 
there is committed. And I think that those 
who instituted this prosecution below wsdli 
have forgotten the duty they owe to tie 
public, if they had suffered the publication in 
question to pass sub sitentio , without bringing 
it before that jurisdiction which is competent 
to reform or to punish the author of it 
With regard to the question concerning the 
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form of the recantation, I do not think we 
have any thing to do with it. It was for the 
courts of the university, acting on the prin- 
ciples of the civil law, to determine on the 
form of the recantation. If however we had 
been required to assist the vice-chancellor’s 
<tourt, I do not know how we could have 
framed any thing more lenient than the re- 
cantation proposed. 

The only remaining objection is that which 
respects the sentence ; and that is that the 
sentence is not so severe as it should have 
been, lor that only one of two things which 
the statute requires has been done, and that 
the rest of tne sentence directed by the 
statute has not been inflicted. It is said that 
the language of these statutes is borrowed 
from the civil law ; it was in the first instance 
in ihe hands of ecclesiastics, and always in 
those of persons conversant with the rules of 
the civil law; and they are more properly 
qualified than we are to put a construction 
upon it The court in the university having 
jurisdiction over the subject, and proceeding 
on tfye principles of the civil law, have! put 
tfiieir construction upon it; and I am of opi- 
nion that we have no authority to revise the 
judgment given. 

In Dr. Bentley’s case this court interfered, 
because the principles of all law had been 
violated; he had been condemned without 
being heard ; and the whole was an improper 
mode of proceeding: but that cannot be 
said to be the case here. I am therefore 


clearly of opinion that there is neither prece- 
dent nor principle to warrant us in granting 
thjs njondamus. If it had been a difficult or a 
doubtful question, I should have been inclined 
to grant the rule, in order that the question 
roignt be controverted in a more solemn 
maimer, on the return to the writ : but as I 
cannot find any fair ground to dispute the 
jurisdiction of the Court below, I think it is 
our duty to refuse this application, and to 
close that question, which, for the sake of the 
public and of the university, ought to be at 
rest. 

Aifihurst J. This case has been divided by 
life counsel in support of the rule into four 
questions; 1st. Whether the matter has been 
before a proper tribunal ? 2nd. Whether 
it is an offence against the statute De Con- 
eronibus ? 3rd. Whether the recantation pro- 
posed was a proper one? and 4th. Whether 
the sentence is agreeable to the statute? As 
to the first point, it is contended that it was 
heard in the vice-chancellor’s court, whereas 
it should have been heard before the vice- 
chancellor and heads of houses. It seems 


agreed by the counsel on both sides that the 
origin of the vice-chancellor’s court rests in 
great obscurity ; and there is reason to sup- 
pbee that it existed prior to any of the statutes 
that we have been furnished with. The sta- 


tute of the 1st Elizabeth and also that of the 
13th Elizabeth, De Cancellarii Officio, speak 
of the chancellor’s proceedings secundum jus 

f 


civile, ct eorum privilegia, et consuetudincs ; 
which seems to show that the Court must be 
then existing, otherwise there could be no 
such thing as any customary regulations air- . 
nexed to it. There is no pretence to say that 
either of those statutes gave the Court its 
existence ; therefore it must have existed be- 
fore that time ; and if it dick the remote dis- 
tance of that period is sufficient to found a 
presumption that it is immemorial, unless the 
other side can prove the commencement. 

As to the court of the vice-chancellor and 
heads of houses, there does not seem to be 
any such distinct from that of the vice-chan- 
cellor. The statute of 12th Eliz. gives the 
chancellor the sole criminal jurisdiction ih 
regard to such offences as are punishable by 
suspension from degree, imprisonment, or 
other lighter punishment. But where the 
offence is of a more serious kind, such as the 
present, there the statute De Concionibus has 
thought fit to require a greater degree of so- 
lemnity ; anfl therefore it ordains Uiat if any 
person in any public lecture, or otherwise, 
publicly within the university, teach or de- 
fend any thing against religion or any part of 
it, publicly received within this kingdom, 
then such person “ eyorem et temeritatem 
suam cancellarii jussu, cum assensu majorie 
partis praifectorum collegionun, revocabit et 
public^ confitebitur ; quod si recusaverit, efU 
dem auctoritate e colfegio suo perpetut) ex- 
cludatur, et universitate exulabit.” — From the 
penning and obvious construction of the above 
statute one may plainly infer that the chan- 
cellor is meant to be the judge, and that the 
proceeding is meant to be in his court ; for 
every act is to be done jussu cancellarii, but 
cum assensu majoris partis projector um ; hfe 
therefore by plain construction must be taken 
to be the judge, and they his assessors: the 
statute only imposes a check upon the chan- 
cellor in such cases, but does not create or 
establish a new court. And that such is the 
construction appears from all the cases and 
precedents that have been cited ; and there is 
not a single one against it. But, at all events, 
in the present case the proceeding has been 
before the persons required to have the cog- 
nizance of such offences ; and wherever they 
sit, it will not invalidate the proceedings. 

The second question made is, whether this is 
an offence within the statute De Concionibus ? f 

And it is said that the statute only relates to 
what is uttered in public lectures, not to pri- 
vate publications. But the bare reading of 
the statute suffices to answer this objection ; 
for the statute says “ in lectionibus nublicis, 
seu aliter infra universitatem,”&c.; therefore 
the words of the statute are large enough to 
include this case, and there cannot be a doubt 
but that it meant to do so ; for the publishing 
such a tract is within the mischief meant to 
be guarded against, and indeed it seems the 
most mischievous way of propagating and 

O a currency to such doctrines ; and we 
do Very in, were we, against the words. 
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to narrow the construction of the statute. 
The third question is, whether the recantation 

a sed was a proper one ? It is said to be 
jilous and unintelligible ; but there does 
not appear to me to be the smallest obscurity 
or ambiguity in it. The articles and recan- 
tation must be taken together; the articles 
state the offence charged to consist in pub- 
lishing and causing to be dispersed within the 
university a scandalous book or pamphlet, de- 
scribing it, and praying that it may be taken 
as if annexed ; and then the articles proceed 
to point out the most exceptionable parts. 
The recantation required is, tnat he acknow- 
ledges that by writing a pamphlet, intituled, 
&c. and publishing the same within the uni- 
versity ot Cambridge, he has offended agaimt 
the latter part of the statute De Concionibus 
as expressed in the following words [reciting 
them] ; “ I do therefore by the direction of 
the vice-chancellor, &c. retract and publicly 
confess my error and temerity as the said star- 
tute requires.” Can it then be doubted what 
error he is to confess in publishing? It can 
mean nothing but such passages as are ob- 
jected to and pointed out as exceptionable. 
The fourth ana last question is, whether the 
punishment is conformable to the statute? 
And as to this I am of opinion, that if the 
punishment in its effect answer all the end 
and intention of the statute, it is sufficient : 
and that seems to be the case here ; for if 
Mr. Frend be expelled from the university, he 
of course can never take up his residence in 
the university in a collegiate way ; therefore 
it is a virtual exclusion from his college. And 
it seems to me of all others the most fit way ; 
for I do not know that the university ever 
assumes the jurisdiction of expelling a mem- 
ber from a particular college. A court of this 
kind is not tied down by the strict and tech- 
nical formalities which obtain in courts of 
law ; and it suffices if such court as we are at 
present speaking of is substantially right in 
its proceedings. But even if an expulsion 
from the university did not operate as an ex- 
pulsion frofn the college, it would be but an 
ungraceful objection for Mr. Frend to make, 
that he is not punished as much as he ought 
to be ; and there are cases to be met with, in 
which it is held that a man shall not assign 
that for error which is for his advantage : it is 
80 laid down in 5 Rep. 39. 2 Saund. 46. 
2 Sid. 94. And this reasoning would equally 
apply to the present case, for a mandamus to 
restore must virtually annul the sentence as 
erroneous. But there is no occasion to en- 
large upon this topic, as I think the sentence 
is substantially good, as fully answering every 
end, and as attended with every effect, which 
the statute meant to enfore. Therefore, on 
the whole, I think that the rule for the man- 
damus ought to be discharged. 

Grose J. Before I enter into a discussion 
of the great questions in this case, I will say a 
few words on what has been advanced at the 
bar respecting this application, which is for a 
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mandamus to revise the sentence of another 
court. I conceive that the granting of such a 
mandamus is not of course ; nor is it of course 
to grant it in a doubtful case, where the 
Court below assuming it to be a court of 
competent jurisdiction has exercised that 
jurisdiction and proceeded to sentence, and 
where the party has appealed against that 
sentence, and it has been affirmed on such 
appeal. The principal ground for granting a 
mandamus , so frequently mentioned by lord 
Mansfield, is, where it is to prevent a failure 
of justice, and where there is no other specific 
remedy ; that chiefly applies to cases where 
there is no jurisdiction to appeal to, or where 
the judgment pronounced is clearly an excess 
of the jurisdiction of the Court below. And 
that brings me to the great questions in this 
case, which are, first, whether the vice-chan- 
cellor in doing what he did in this court (and 
which I call the vice-chancellor’s court) acted 
within his jurisdiction ; and secondly, whe- 
ther the judgment pronounced in that Court 
were correct and sufficient. 

With regard to the first, Mr. Frend was 
charged with a violation of the statute De 
Concionibus ; proceedings were instituted 
against him in the vice-chancellor’s court, 
>vnere the cause was heard; that court 
thought that the offence was sufficiently 
proved against him, for that he was the author 
of the pamphlet imputed to him, and that 
the publishing of it within the university was 
an offence against this statute ; on which the 
vice-chancellor, with the assent of the major 
part of the heads of houses, directed him to 
recant his errors; this being refused, the 
vice-chancellor with the like assent banished 
him from the university. Now that some 
jurisdiction is given t,o the vice-chancellor by 
the statute in question, and that that jurisdic- 
tion is to be exercised within the university, 
is clear, and was indeed admitted in the argu- 
ment. The university insist that that juris- 
diction was to be exercised in the vice-ihan- 
cellor’s court in the manner in which the 
vice-chancellor was accustomed to exercise Ins 
jurisdiction under the stat. 1 and 12 of Eliza- 
beth ; which is, that in the case of heinous 
offences he should pronounce the judgment 
with the consent ot the major part of the 
heads of houses, even though the punish- 
ment extend to banishment : but it is con- 
tended on the other side that no proceedings 
under the statute De Concionibus can be in- 
stituted in the vice-chancellor’s court, in cases 
where banishment is part of the sentence, but 
that they must be in camcri before the vice- 
chancellor and the heads of houses. In the 
consideration of this question it is material to 
observe that there is admitted to exist a vice- 
chancellor’s court, from whose decisions there 
is an appeal, (which fact I wish to keep, in 
view throughout the whole of this business) 
in which oaths are administered, and that 
from the sentence of this court Mr. Frend 
has himself actually appealed in this case. 
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It is no less material to remember that, ac- 
cording to the defendant’s own account, no 
appeal lies from the Court which he wishes 
to substitute in lieu of the vice-chancellor’s 
court. I consider the statutes 1 Eliz. 12 Eliz. 
c. 42, and 12 Eliz. c. 45, which were given to 
promote the discipline of the university, as 
being made in pari materid ; and conse- 
quently they throw light on each other. By 
tne 1st of Elizabeth the vice-chancellor has 
power over all the members of the university, 
and to punish them even with banishment by 
his sentence, with the assent of the heads of 
houses. By the 12 Eliz. c. 42, he may punish 
all the violators of the law by his own sen- 
tence alone ; he may suspend from degrees, 
imprison scholars, or inflict any les3 punish- 
ment judicio i uo ; but he cannot imprison 
any of the heads, nor banish any of the 
members of the university, without the con- 
sent of the major part of tne heads of houses. 
It appears by the affidavits made against this 
application by persons conversant in the 
modes of proceeding in the university, that 
the proceedings in this instance were con- 
formable to the precedents from all antiquity 
in the vice-chancellor’s court. When the 
statute De Concionibus was passed, I take it 
for granted that some improper publications 
had been made; that act therefore directs 
that the party offending should be directed 
jussu cancellarii cum assensu majoris partis 
pnefectorum collegiorum to retract and to 
confess his error, and that if the party re- 
fused he should be banished from the univer- 
sity eddem auctoritate. This statute, like the 
former ones, was made for better enforcing 
the discipline of the university. And as 
under the former statutes the vice-chancellor 
was in some instances to act as the sole 
judge, and in others where banishment was 
to be iuflicted was to act with the heads of 
houses, so under this statute De Concionibus 
where banishment was to be the punishment 
he was to act with the assent of the major 
part of the heads of houses. It is observable 
that no particular forum or court, where pro- 
ceedings under the statute De Concionibus 
were to be instituted, is pointed out by the 
statute ; and the same thing is also to be ob- 
served of the stat. 12 Eliz. c. 42. And it has 
been admitted that there existed in the uni- 
versity a court called the vice-chancellor’s 
court, in which proceedings under the stat. 
1 Eliz. and 12 Eliz. c. 42, have always been 
had, and from which there is an appeal. 
Then came the stat. 12 Eliz. c. 45, which de- 
scribed a particular offence, and ordained a 
particular punishment for the commission of 
that offence. Then in what court was that 
jurisdiction to be exercised ? The answer is 
obvious, in that court where offenders against 
the statutes of the university were by the 
laws and constitution of the university before 
punished ; in that court, which was before 
appropriated to the vice-chancellor, and 
where he preside* A former statute said, 
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that there was a court competent to punish 
all the violators of the statutes, “ ad omnes 
eorum violatores puniendos then came a sub- 
sequent statute, which created another offence, ‘ 
ana annexed to it a particular punishment to 
be inflicted by the same persons as were men-' 
tioned in the former one ; then where is the 
offence created by the latter statute to be in- 
quired into! In the same court in which 
offences against the university were before 
heard. It seems to me that all these statutes, 
when they authorize the vice-chancellor to 
act judicio suo, consider him as sitting in some 
known and established court of justice; but 
it is objected that the statute De Concionibus 
erected a jurisdiction consisting of the vice- 
chancellor and the heads of houses, where 
there is no process to compel the attendance 
of any persons, where no witness is to be 
heard on oath, and from which there i£ no 
appeal. It occurred to me that if the vice- 
chancellor had proceeded in this court, where 
Mr. Frend now insists the proceedings should 
have been, Mr. Frend woula have complained, 
and said, “ There is a court of competent 
jurisdiction, where the vice-chancellor exa- 
mines on oath into offences against the uni- 
versity, where proceedings on similar accusa- 
tions have been constantly instituted, and 
from whose decisions there is an appeal ; I 
have been accused of an offence against a 
statute of the university which does not in 
terms direct that the complaint shall b6 
heard in any other than the vice-chancellor’s 
court ; you have denied me the privilege of 
being heard in that court, and in a case too in 
whicn by the sentence of another court I am 
to be banished from the university, and de- 
prived not only of all the temporal advantages 
annexed to that situation, but also of tne 
good opinion of all moral and religious men.” 
He would have had to complain that the 
jurisdiction, by which he had been banished 
from the university, was new, unheard of, and 
self- created, in which witnesses had given 
evidence against him without oath, and from 
whose decisions no appeal lies; and all thjs 
while there are extant on the records of the 
vice-chancellor’s court proceedings on this 
very statute. This would have been a sub- 
stantial ground of complaint ; and in my opi- 
nion, it would have been no answer to it to 
have alleged that which has now been stated 
on the benalf of Mr. Frend. I am therefore 
clearly of opinion that the jurisdiction to be 
exercised under the statute De Concionibus 
was intended to be exercised in a known and 
established court in the university, in the 
same court in which offences against the 
statutes 1 and 12 Eliz. c. 42, are heard, and 
in which, according to all the precedents, ' 
offenders against the statute in question have 
been corrected or punished. Against these 
precedents produced by the university, not a 
single one has been cited in opposition. 
Then it would be dangerous in the extreme 
for this Court to attempt to put a new con- 
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struction on this statute, and to point out a 
different mode of administering justice on 
laws, which are familiar to the university, but 
new to us. 

Then it was objected that this was not an 
offence within the statute; and Mr. Frend 
ha®, attempted to confine the construction of 
the statute to speeches or writings delivered 
or published on public occasions in the uni- 
versity, as lectures, sermons, &c. : but what- 
ever may be the meaning of the former words 
of the statute, the words “ seu aliter public^ 
infra universitatem nostrum” evidently ex- 
tend the meaning beyond such a construc- 
tion- It must he remembered too that that 
statute was made for the preservation of good 
discipline in the university, and for the main- 
tenance of religion ; and the object would be 
entirely defeated if any of the members were 
permitted to publish blasphemous or any 
other objectionable doctrines in the univer- 
sity, though they were not published in the 
course of any of the public exercises there. 

As to the objection to the form of the re- 
cantation proposed ; the answer given to it by 
my brother Ashhurst^js very satisfactory in 
my mind, and I can add nothing more than 
my assent to it. 

The remaining objection is that the judg- 
ment is not sufficient, for that under the 
>tatute the vice-chancellor’s court should also 
have adjudged him to be excluded from his 
college. I confess I cannot accede to what 
my brother Ashhurst has said upon this sub- 
ject; for if a statute create an offence and 
ordain a particular punishment, the judgment 
must follow that which is prescribed by the 
statute; and if I had thought it necessary, I 
think I could have referred to authorities to 
show that a judgment given under a statute 
prescribing a particular punishment is erro- 
neous if it do not pursue the statute, even 
though the judgment be not so severe as the 
statute directs. But, in this case, I think that 
the exclusion from the college is included in 
the sentence of banishment; and I observe 
that the precedents are like the present case. 
But I think it is. perfectly immaterial whether 
the one docs or does not include the 'other, 
because this is a ground of appeal only, and 
fit for the discussion of the court of delegates. 
I have entered thus fully into the subject, be- 
cause in a case like this it is of importance to 
the discipline and good government of the 
university that the grounds upon which we 
proceed should be distinctly known. 

Lawrence J So much has been already 
advanced upon every part of this case that I 
can add but little to it. Almost every 
ground, upon which any argument can be 
founded to show that the proceedings below 
have been regular, has been already taken : 
but in a case ol this importance, I will say a 
few words. The great question is, whether 
the vice chancellor, assisted by the heads of 
houses, had or had not any jurisdiction in the 
▼ice-chancellor’s court over offences under the 
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statute De Concionibus. It has been con- 
tended by Mr. Frend that he had not: but if 
not, all the instances that have occurred from 
Rush’s case down to the present time arc 
erroneous ; for it appears from all of them 
that all offences in any of the members of the 
university have been tried and determined in 
that court. The question therefore will de- 
pend on the usage and construction of the 
statute De Concionibus, whether it was 
meant to create a new and particular jurisdic- 
tion for this particular offence, or whether it 
was intended to refer the cognizance of 
offences against it to the old jurisdiction 
under the other statutes. On this point the 
whole evidence is uniform. Mr. Frend’i 
counsel felt the weight of this, and endea- 
voured to show that the proceeding in Rush's 
case was in earner & y and not in the vice-chan- 
cellor’s court : but I think it was in a court; 
for it begins with the style of a court “oflicium 
domini ** which is the title of the proceeding 
in courts governed by the civil law. Besides, 
it appears that he was guilty of a contempt 
for which he was committed to custody, 
which shows that the proceedings could not 
have been in comer 6 . Next it was observed 
that the proceedings in that case did not ap- 
pear to have been at the promotion of any 
person : perhaps the minutes of that case are 
not sufficient to show that ; but in the sub- 
sequent cases of Waller and Duck, that cir- 
cumstance does appear. If then this court 
had jurisdiction in this case, the next question 
is whether this person was guilty of any 
offence against the statute De Concionibus ; 
upon that I cannot entertain a doubt. It 
would be a very weak statute indeed, if, when 
its object was, to prevent the circulation of 
improper doctrines in the university, it only 

f >rohibited the public preaching, or public de- 
ivery, of those doctrines on some particular 
occasion, and permitted the members to print 
books containing such doctrines, and to dis- 
perse them all over the university With re- 
ard to the form of the recantation, I see no 
ifficulty in Mr. Frend's making it, since it 
must have applied to thosf things with which 
he was charged, and not to those with which 
he was not charged. The last question, re- 
specting the sentence, is equally clear. No 
particular form is prescribed ; and it is stated 
that the sentence pronounced (as understood 
by Mr. Frend himself) has all the effect which 
he says the statute ought to have. 

Rule discharged. 

An account of these proceedings in the 
Court of King's-bench was published by Mr. 
Frend, under the title of 
“ A SEQUEL to the Account of the Pro- 
ceedings in the University of Cambridge, 
against the Author of a Pamphlet intituled 
Peace and Union ; containing the Ap- 
plication to the Court of King’.s-beitch, a 


Digitized by t^ooQie 



701 ] mUatn Frend, Clerk, M . . 

Review of similar Cases in the University, 

and Reflections on the Impolicy of Reli- 
gious Persecution, and the Importance of 

Free Enquiry/’ 

In this pamphlet, Mr. Frend thus exhibits 
the grounds on which his application to the 
court of King’s-bench was founded : 

The delegates, by confirming the sentence 
of the vice-chancellor, paved the way for an 
application to the court of King’s-bench, 
which was made chiefly upon the following 
grounds : That the pretended offence was not 
cognisable by the statute under which it was 
tried; that an offence against that statute was 
not cognisable in the vice-chancellor’s court ; 
that the recantation proposed did not specify 
any errors, by which the statute was violated ; 
and that the sentence pronounced was not 
itself agreeable to the statute. The two 
former points were affirmed to be evident 
from the words of the statute, the nature of the 
vice-chancellor’s court, and universal practice; 
for not an instance can be produced of a per- 
son being punished, under the above-men- 
tioned statute, for refusing to retract any opi- 
nion published only in writings, nor an in- 
stance of any person being punished under 
this statute in the vice-chancellor’s court, 
though there are several instances of persons 
being convened before the vice-chancellor 
and heads for a violation of this statute, and 
treated in a very different manner from that 
which a court of law requires. 

In support of these opinions references were 
made to the cases of Cnarke, Brown, Brown- 
ing, Milayne, Chadwick, Johnson, Bambridge, 
Baret, Baro, Whiston, Duckett, and Waller, 
which, it was supposed, would have thrown 
considerable light upon the question ; and, as 
they contain much curibus information on 
the progress of religious toleration and in- 
struction, merit the attention of every im- 
partial reader. 

Charks's Case.* 

The first instance upon record is that of 
William Charke, fellow of Peterhouse, who, in 

* Style of proceedings taken from a book in 
possession of the registrary, called Ecclesias- 
tical Causes and Censures. 

The following is all that relates toCharke’s 

case: 

Coram domino doctore Bing, procanc. 5 die 
Feb. 1579, assidentibus doctonbus Pern, Haw- 
ford, Kelk, Mey, Cbaderton, Harvey, Ithel, 
Whitmft, Shepherd, Goad, and Aldardge. 

Quib us, &c. comparuit Wm. Charke et in- 
terrogate duo. procancellario de duabus illjs 
prtipositionibus prius illi objectis et in con- 
cidne sua habitis, viz. (stating the two propo- 
sitions) unde dominus cum assensu prefecto- 
tmn coUegionim prefat pronunciavitD. Wm. 
Charke incidisse in poena staluti in ea parte 
fceti ideo excludend. a collcgio suo de qua sen- 
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a Latin sermon [Concio ad clerum], on Dec. 
5, 1572. asserted, that the states of bishops, 
archbisnops, metropolitans, patriarchs, popes, 
were introduced into the church by Satan; 
and that among the ministers of the church 
no one ought to be superior to another. For 
these opinions he was convened before the 
vice-chancellor and heads, required to make 
a public recantation, and, on nis refusal, was 
banished from the university. From this 
sentence he appealed, but the vice-chancellor 
refused, and, it seems, with great propriety, 
to admit the appeal ; for he judged, that no 
appeal could in reality be made, when sen- 
tence followed one, that had confessed what 
was charged upon him ; and that there could 
be no appeal, when the sentence is given by 
the “ vice-chancellor, with the assent of his 
fellow judges, the major part of the heads of 
colleges.” The mode of conduct pursued in 
this case is best seen by the letter, written to 
the chancellor of the university, by the vice- 
chancellor and heads of colleges, in vindica- 
tion of themselves, against Charke’s censures. 
[Strype’s Life of Whitgift, p. 43]. 

“ Our duties in most humble maner to 
your honour remembered. Your lordship’s 
letters, written in behalf of Mr. Charke, have 
made us al not a little perplexed ; partly for 
the boldness of him, who, fot so notorious a 
fault, and manifest breach of statute, would 
attempt to procure your lordship’s favour; 
but, most of al, for that we are hereby brought 
in some doubt of your lordship’s good liking 
of our proceedings in that case ; whereof, to 
render a just account, and that your lordship 
may thereby the better judge what lenity hath 
been used on our parts towards the said 
Charke, contrary to his report (as it seemeth), 
may it please your lordship to be advertised of 
the whole matter from the beginning. 

“ First, omitting the great expectation of 
many, long before nis sermon, raised (as may 
probably be thought) by some speech given 
out by him concerning those things, whereof 
he would entreat ; leaving also his singulz^ 
confidence, used in the wnole action and ut- 
terance of his sermon; even at that time, 
when he was called before us, besides the 

tentift D. Charke appellavit cui appellacio 
non deferend. 

In Brown’s Case. 

Coram domino doctore Whitgift procan. 24th 
Nov. 1573. 

Quibus, etc. comparuit, Ds Brown ; and it 
goes on in nearly the same as in Charke’s. 
case. 

In Milayne’s Case. 

Coram Dno, Doctore Bing procancellario, 
assistentibus doctoribus Pern, Hawford, Whit- 
gift, Harvey, Majus, Shepherd, Legg. 

Mr. Millen in artibus Mr. Socius Collegii 
‘venit coram dno. procancellario et assisten- 
tibus supernominatis qui interrogate de qui- 
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obstinate defending of his errors, he spared 
not in presence to overthwart divers of the 
heads, m very unseemly maner, and with 
taunting words; nevertheless bearing with 
his want of discretion beyond his deserts, and 
seeking to allure him by gentle persuasions, 
we thought good he should severally be com- 
muned with by three or four of our company. 
After which conference, though they had little 
prevailed with him, yet that he should not 
think himself too straitly dealt with, we 
graunted him more than seven weeks space, 
to consider thorowly of his grounds, and 
after good advisement to yield his answer 
upon the same, giving him further to under- 

busdam assertionibus a se praelatis in condone 
sua infra ecclesiam stze Marias quarto die Oct. 
affirmavit se easdem protulisse deinde dominus 
procancellarius et assist, monuerunt ei ut re- 
tractaret easdem sed Millen recusavit unde 
Dnus. procancellarius de consensu praeposi- 
torum tunc pronunciavit D. Millen incidisse 
in poena statuti acadcmice et ab academia ex- 
pcllendum decrevit. 

In Barret’s Case. 

Coram venerabili viro Dn. Dcctore S — de- 
putatoDoct. Duport, procancel. Cant. Docto- 
ribus Goad, Tindal, Whitaker, Berral, Jegon, 
Preston, M. Chadcrton et Clayton, praefectis 
collegiorum, 5 Jun. in praesentia meT. Smith. 

The entry then states the offence of preach- 
ing against the reformers, and the requisition 
to recant. There are no marks of originality, 
it being roughly copied, and fastened together 
liookways with the other papers. 

In the Cases of Johnson and Bambridge. 

23d Jan. 1588, Coram eodem Dno. pro- 
cancell. assistentibu3 D. D. Pern, Tindal, 
Copcott, Legg et Bett, et in consistorio hora 
octava universitatis in praesentia Thomas 
Brooke, Not. Pub. 

Acta facta et gesta coram venerabili viro 
dno. Thoma Neville, S.T. P. atque universi- 
tatis Cant, procan. assistentibus tunc et ibidem 
nobilibus viris dnis. doctoribus Hill, Tindal), 
Copcott, Bing, Legg et Mrs. Andrew et Pres- 
ton, 9 die mensis Septemb. 1589, in praesentia 
Thpmae Smith, N. P. in consistorio univer- 
sitatis. 

The entries in this and Johnson’s case con- 
sist of protests, explanations, canon law opi- 
nions, and as in Strype’s annals. 

On these imperlect entries indeed much 
cannot be grounded ; but the history of the 
cases throws a light upon them ; and as in 
the two full cases under the statute De Con- 
cionibus produced by the promoter, there is 
an evident difference in the style and whole 
proceedings, from the cases also produced by 
fum, and clearly proved to belong to the 
vice-chancellor’s court, the reader, it is pre- 
sumed, has had every thing laid before nim 
which can enable him to form a proper 
estimate of the question. — Trend. 
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stand how we could do none otherwise than 
the statute required, if he should persist in h b 
conceived opinions. 

“ At the time appointed we found him 
nothing altered : nowbeit, stil wishing his 
ood conformity, and meaning rather to re- 
uce him charitably, than suddenly to cut 
him off, we offered, that if he would but only 
romise, upon better deliberation, to revoke 
is assertions, he should be respected for the 
performance therof til after Easter ; which 
for that before us al, he utterly refused to do 
— it was concluded with one consent, that he 
should incurr the painc of the statute, that b, 
to lose both his college, and also the uni- 
versity. 

“ Now, if this punishment had been en- 
joyned him only by our arbitrament, and not 
by statute, yet his demerits being such as we 
have declared, and he cannot deny, he could 
not justly have complained of over much 
severity. But seeing we have done nothing 
of any private consideration in this case, but 
our sentence hath been wholly directed by her 
majesty’s statutes, delivered unto us, as & 
rule to guide us, and wherewith to dispense 
is utterly forbidden us, we much muse 
what colour of defence he can seem to pre- 
tend. And, surely, how necessary it is that 
we have such statutes, and namely that one 
concerning preachers (which statute was 
sent enclosed), the malice of these times doth 
easily show ; for, since Charke hath broached 
these untimely contentions, others have ven- 
tured to continue the same: wherby the 
minds of some are so incensed, that in many 
colleges they study and devise only how to 
molest and disquiet their govemours; their 
drift, as it is wel known, being nothing else 
but to procure to themselves a licentious 
liberty, wherein, if they may find favour 
through their importune suits, our state is 
most miserable of all others. What poison 
lieth hid in popularity cannot be unknowft 
to your singular wisdom : our labours and 
travails, in suppressing the same, must needs 
be joyned witi occasion of great envy, which 
we shat never be able to resist, unless we be 
supported by your lordship’s authority, and 
others tliat are placed in the chiefest rooms, 
especially when the difference consisteth in 
this; whether we shall be borne with fcr 
executing our laws, or others, by indulgency, 
encouraged to break the same. 

And yet for Charke we have further to re- 
port, that after the delivery of.your lordships 
letters, being again demanded, whether nc 
would yet promise to retract his former doc- 
trines, he would in no wise yield therunto, 
but made the like refusal as before, adding, 
that he thought your lordship’s meaning tns 
not to have him recant; wherin, as your 
lordship may wel perceive his great pre- 
sumption, so did he nothing deceive the ex- 
pectation of some of us, who have noted him 
m the like haughty stomac, ever si thence we 
first knew him. 
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“ Thus bavins dissembled nothing, but , 

E lainlv laid forth the cause, as it is, we are most i 
umbly to crave your lordship’s favourable 
assistance for the repressing of this, and the 
like enormities, wherwith we are so greatly 
incumbred at this present, that of force we 
should faint, were we not sustained with the 
only hope of your lordship his good accepta- 
tion and countenance of our dutiful travailes in 
that behalf. Even so praying the Almighty 
long to preserve your honour, to our great 
comfort, and the wealth of this state, we j 
humbly take our leaves. 

“ From Cambridge, the 2d day of March, 
1572. 

“ Your lordship’s ever most humble at com- 
mandment.” [App. to Whitgift’s Life, p. 14.] 
Subscribed by the vice-chancellor and ten 
heads. 

Browning’s Case. 

Browning was convened before the vice- 
chancellor and heads about the same time, 
for uttering in St. Mary’s, certain doctrines, 
tending to the heresy of Novatus, and prohi- 
bited from preaching again, till the question 
had been thoroughly investigated. In spite 
however of this admonition, he did preach j 
ag^in, and for his contempt of authority, 
totally independent of the new statute of j 
Elizabeth, was committed to prison. As be- ! 
sides the heretical opinions advanced, he had 
touched upon matters of state, the question was 
thought of higher consequence, than to be set- 
tled in the committee, and in February he was 
bound in a recognizance of two hundred marks 
to answer for tne same, when called upon ; 
and Booth and Shedley, two fellows of the 
same college, were bound in forty pounds a 
piece for his appearance. Thus released 
from the committee he was turned over to the 
chancellor, to answer for these dangerous 
words, by whom he was treated with great ; 
mildness : and it does not appear, that his j 
ecclesiastical doctrines were afterwards exa- I 
mined by the committee. His conduct how- 1 
ever gave great offence, and some years after 
he was, on the pretext of having disobeyed a 
college statute, deprived of his fellowship. 
-[Register of the commitment, anno 1572. 
Jan. 27. Johannes Browning, M. A. et socius 
collegii S. Trinitatis per D. vicecancellarium 
de assensu prspositorum, scil. D. D. Pearne, 
Hawford, Kelke, Mey, Whitgyfte, Chaderton, 
Harvey, Shepherd, Goad, Aldriche, commit- 
titur careen leTalbothe. Eo quod prohibitus 
per doctorem Whitgift, deputation D. vice- , 
cancellarii, ne concionaretur, quia accusaba- 
tur de suspicione corrupt® doctrinae per 
ipsum prolat®, ea tamen prohibitione non 
obstante concionatus est. Registr. Academ. 
Stiype’s Life of Whitgift, b. i. c. 8.] 

Brown’s Case. 

In the same year 1572, Brown was con- 
vened before the vicechanccllor and heads 
for two sermons, the one delivered on the 
VOL. XXII. 


Sunday before Christmas, the other on the 
25th of January following, on which it was 
objected to him: 1st, That in both the said 
sermons he uttered doctrine and reasons 
tending to the infringing of the order and 
manner of creating or electing ministers, or 
the regiment now used in the church of 
England, or tending to the corrupting of Mus- 
culus’s reasons, whereby the said Musculus 
would establish the said order or regiment n<*w 
used. 2d, That he said no priests, made in 
the Popish time, ought to have any function 
in the church of England, except they were 
called again, or words tending to that end. 

Upon these articles he was frequently called 
before the committee, examined ny it, treated 
sometimes with harshness, so far as to be 
confined to his rooms, but, according to the 
vice-chancellor’s account in his letter to the 
chancellor, every delay was used, upon the 
hopes of farther conformation, and that by 
reasonable means he would be ruled. Brown 
wrote also in July 1573 to the chancellor, and 
gave the following account in Latin of bis 
treatment. “ Five months ago,” says he, “ I 
preached before the university, and, in the 
opinion of those who felt themselves hurt by 
my censures, inveighed against certain vices 
with too great asperity. In consequence I 
was convened before your vice-chancellor and 
the heads. Certain articles were objected to 
me, but there was not an accuser; and, when 
I persisted in it, that such things never came 
into my mind, much less that I had proposed 
them to the people, some men in the univer- 
sity were sent for, who being supposed to have 
been present at my sermons, were compelled 
to relate upon oath what they had heard me 
speak, and to leave their declaration in writing 
signed with their own hands. By these very 
declarations, if the heads had acted according 
to law, I must have been acquitted : for some 
of these hearers freed me from every suspi- 
cion, others heard nothing at all^ others he* 
sitated much in giving any opinion. It was 
however determined, oy what mode of argt^ 
ment the heads only know, that I should 
retract propositions, which I really never 
taught, though some persons with bad ears 
dreamed that I had taught them ; and this 
condition was added, that, if I refused, I 
should not only be expelled my college but 
banished from the university.” After some 
observations on the recantation and the diffi- 
culty of pleasing men, who would prescribe 
the voice and gesture, with which it should 
be performed, he continues*. “ Let it suffice 
that an innocent man has been called very 
often before the heads, has been examined, 
has been confined to his rooms. Permit them 
not to cut me off in the career of «ny studies, 
to deprive me of my livelihood, to take away 
my character, to drive me into banishment, 
especially since I confine myself within the 
royal laws, which I have subscribed before 
the vice-chancellor.” [Ap. to Strype’s Life 
of Parker, lxxx.] This application, however 
2 Z 
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did not meet with success : he complied with 
the terms of the meeting, and in the Novem- 
ber following made his recantation. [Ibid, 
ir. 18.] 

Brown’s Recantation. 

Whereas I, preaching in this place the 
Sunday before Christmas, and also the twenty- 
fifth of January last past, was noted to have 
preached offensively, speaking as well against 
the manner and form of making and ordering 
of ministers and deacons in the church of 
England now established and allowed, as also 
against such priests as were made in king 
Henry’s and queen Maiy’s time, saying, that 
they were not to be admitt^l into the ministry 
without a new calling, I let you all to under- 
stand, that I never meant so. For I do here 
acknowledge, and openly protest^ that the 
manner ana form of ordering of ministers and 
deacons in the church of England now esta- 
blished is lawful and to be allowed. Item, 
that the priests made in king Henry’s ana 
queen Mary’s time, now allowed and having 
or exercising any function in the church, are 
lawful ministers of the word and sacraments, 
without any new ordering otherwise than is 
prescribed by the laws of tnis realm.” 

Milayne’s Case. 

The troubles to which every man, who dis- 
sented in those days from the ruling powers, 
was exposed, did not deter Milayne, a fellow 
of Christ-college, from declaring his religious 
opinions. In October, 1573, he publicly 
preached at St. Mary’s doctrine stigmatised 
as erroneous, was convened for it before the« 
vice-chancellor and heads, acknowledged the 
preaching of such doctrine, w as often required 
to confess his errors, but on refusing to 
comply with the exhortations of the meeting, 
and calling, on the contrary, upon it to receive 
liis doctrine, was banished from the university. 
This is the account given by the vice-chan- 
cellor by letter, as was usual in those days, to 
the chancellor; in which he states, “ that 
among other things Milayne entered adiscourse 
of the ordering and making of ministers, 
of fasting, of saints eves, of keeping their days 
festival, avouching these conclusions : 1. That 
the ordering and making of ministers, now 
used in the church of England, is an horrible 
confusion, and contrary to the word of God. 

2. That ignorant ministers were no ministers. 

3. That to command saints eves, as of the 
apostles, the virgin Mary, &c. to be fasted, is 
aohominable idolatry. 4. That to command 
the same saints days to be kept and observed 
as holy days, is abhominable idolatry.” 
[Stnrpe’s Life of Whiteift, I. 8.] 

The vice-chancellor besides enclosed a brief 
extract of Milayne’s sermons, and committed 
a large report to Mr. Howland, the bearer of 
the letter, and who had also himself endea- 
voured to refute, in the same pulpit, the 
grievous errors ab^ve mentioned. As it is 
curious to see on what points the heads were ' 


so much offended, and what were the subjects 
of dispute in those days of pretended reform- 
ation, the report is here subjoined. 

u The Contents of a Sermon, preached at 
St. Maries in Cambridge, by one Millayn, 
Fellow of Christ’s- college: against the 
ministrie of the Church of England. 

" First, That ignorant ministers were no 
ministers, because, they were not chosen by 
God. For they which were chosen by God, 
them God had always endued with under- 
standing sufficient. But in those were found 
no such sufficiency. Therefore they were no 
ministers. 

“ Secondly, That other ministers, which 
were both sufficient to answer their charge, 
and also ready and willing to take upon them 
the charge of the ministry, were partly re- 
jected from their function by the clergy; 
partly not called therunto. It is not latrful 
to admit him to the ministry that cannot 
preach. And therefore there is invented a 
new ministry, namely, a reading ministry. 

" Thirdly, That the clergy of England do 
not only not advance and set forward the edi- 
fying of the church ; but as much as lyeth in 
them (and this point he did exaggerate mer- 
vaillously) they do deface, hinder, and pal 
down the same, in maintaining both ad- 
voultrye and idolatry. First, advoultrye w* 
divers ways boulstred, contrary to God’s worl, 
by the pope’s law, called the canon law. Con- 
sidering, that by the canon law, if a man or 
woman he never so much suspected of id- 
voultry, if the party bring foi th twelve swear, 
that they think he hath not committed that 
crime, he is by and by cleared ; wherby many 
advoultries are boulstred. 

u A minister, not being rightly called by 
the congregation, is no minister. 

“ He that is negligent, and niaintaineth 
officials, is no minister : and so ought of the 
people to be accounted. 

“ Again. They maintain idolatry in allow- 
ing and defending holydays of saints, and 
fasting on the evens. 

u Fourthly, That the common sort of the 
clergy, which, although they had learning, 
were either negligent in teaching, or preach- 
ing, or dissolute in their lives, were no 
reachers, nor ministers before God. And so 
e persuaded the people to take them ; urging 
also an earnest and cffecUial reason therefore, 
viz. That they could show no proof of their 
preaching : chalcnging any of them out. to 
show what one soul they had won by their 
preaching ; affirming, that twelve diligent 
men would do more good, in al England, tnan 
al the preachers that now be. 

u Fifthly, That our calling of the ministers 
was not lawful, because they were not called 
to any ordinary function, nor to any certain 
place of the ministry ; but were made (as he 
said some of them made this excuse) pastors 
of England, not of any private or certain 
place; which, he said, was clean prepostrously 
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don: and that rather a pastor of England 
might make a bishop of Lincoln, than the 
bisnop of Lincoln, might make a minister of 
England. 

“ The prince admitting a bishop, called him 
to an ordinary function. What, said I, to a 
function? He stood very much upon that 
point, to persuade the people, that there was 
no minister now ; and that they ought to look 
to the matter, it being so weighty, and their 
souls lying upon it.” [Ap. to W hitgift’s Life 
page 16.] 

Smith’s Case. 

When no one is permitted to discuss an 
important subject, the peace of the university 
is said to be well preserved ; and this kind of 
peaoe seems to have been maintained till the 
year 1585, when the act of parliament for the 
better observance of the Lord’s day occasioned 
some disputes on the nature of the sabbath, 
and the propriety of keeping Sunday, from 
evening to evening, according to the law esta- 
blished for the Jewish sabbath by Moses. 
For certain opinions maintained in a latin 
sermon on this subject on Ash-wednesday, 
John Smith a master of arts was convened 
before the committee ; and in its presence on 
February 21 subscribed a confession, that he 
had declared among other things in his ser- 
mon, u That the plays at Saturday and Sunday 
at night were breaches of the Christian 
sabbath. On Sunday, for that they were at 
it before the sun was set : on Saturday, for 
disabling their bodies for the sabbath duties.” 

On the 26th he appeared again before the 
committee assembled in the great chamber* 
of the vice-chancellor in Queen’s-college, 
when certain questions arising from his 
Bennon were proposed ; in some of which 
Smith agreed with, in others differed from, 
the committee. The questions proposed were : 

1. u Whether the Christian sabbath is to 
be kept jure divino from even to even? Smith 
and the rest answered negatively. 

3 . u Whether the time of the Lord’s day is 
to be continued jure divino by the space of 
twenty-four hours ?” Smith answered in the 
affirmative ; all the rest negatively. 

3. “ Whether the Christian sabbath is 
broken, when some thing is done, which is 
not necessary or religious ?” Smith answered 
affirmatively ; so that ‘ necessary/ be not too 
strictly taken. All the rest negatively; so 
that those actions do not hinder religion or 
are not an offence to the brethren. 

4 . “ Whether Christians are bound so 
strictly to the observation of the Lord’s day 
in respect of works, as the Jews to the obser- 
vation of the sabbath?” Smith and the rest 
answered negatively. 

• The words of the registry, are in Magnk 
Camert ; and there is not the least appearance 
of a court of law in the transaction. The 
whole was clearly done, as in all other cases 
of this sort, by conference. — Frend, 


A. A. D. 1794* £710 

Upon the whole, Smith promised to explain 
his opinions more fujly in another latin 
sermon, to be first shown to and approved of 
by the vice-chancellor; and as no further 
notice is taken of him, it is to be presumed, 
that his discourse gave general satisfaction. 
The mode of conduct pursued iu this case evi- 
dently proves, that, so far from not specifying 
errors, the great business of the committee 
was to find out the errors, to point them out 
to an ignorant or tenacious preacher, and to 
be satisfied with the easiest and least ignomi- 
nious mode of recantation. [Strype’s Annals, 
iii. vol. 1. b. c. 37. A. 1585.] 

Chadwick’s Case. 

About two years after, offence seems to 
have been justly taken at a sermon preached 
at St. Mary’s, by Charles Chadwick, M. A. 
Fellow of Emanuel college, in which much 
abusive language was usca on occasion of the 
non-residence of some members of the uni- 
versity, particularly the governors of colleges, 
whom the preacher called murderers of many 
thousands. For this sermon he appeared on 
November 2, 1587, before the vice-chancellor 
and five doctors, who are styled justiciarii do- 
mine regime, and entered into a recognizance 
of fifty pounds to appear in person or by his 
attorney, before the vice-chancellor, when- 
soever legally summoned, to answer for it, 
and to any other persons, who were injured 
by and intended to prosecute for words then 
and there uttered. In this case there were 
prosecutors : and the cause was of a different 
nature from those • that were brought by the 
statute, under the inspection of the committee 
and treated therefore differently: it was a 
cause of libel and criminal accusation, and a 
recantation would not have satisfied the per- 
sons injured ; but, from an imperfection in 
the register, the punishment assigned for this 
offence cannot be ascertained. [Strype’s 
Annals, iii. vol. 2, b, c. 13. A. 1587.] 

BaMBRIDGE ATfD JOHNSON, 

In the next year the university was in con- 
siderable degree of ferment, occasioned by 
the sermons of Cutbbert Bambridge, and 
Francis Johnson, fellows of Christ college, 

K st the episcopal government of the 
h of England. For these sermons they 
appeared before the vice-chancellor and heads 
on January 23, 1588, and being required to 
answer upon oath the questions proposed to 
them, and refusing to comply with this requi* 

* The doctors before whom he appeared 
are justiciarii demine regime. — There were 
prosecutors. He was bound in recognisance 
to appear before the vice-chancellor — lie was 
liable to prosecution in the court from a va- 
riety of persons — he might appear by himself 
or attorney, as in a criminal case, which could 
not be done where opinions only were to be 
discussed, and a recantation to be proposed. — . 
Frend. 
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•Kion, were committed into 9afe custody. 
Against this conduct they protested, declaring 
at the same time their readiness to appear 
before the chancellor, to clear themselves of 
any crimes laid to their charge, or to receive 
any punishment which he should assign. 
Both parties wrote to the chancellor upon 
this occasion, who, in reply to the letter of 
the heads, intimated, that there had been too 
great severity in their proceedings; and re- 
commended, that the two delinquents “ should 
not be dealt rigorously withal.” The heads 
answered, “ that they dealt with them in 
civil and courteous wise, with offer of con- 
ference, as of intent to persuade, and not to 
force them ; v but the preachers, taking ad- 
vantage of the chancellor’s expressions, in- 
sisted upon it, that, as there was no mention 
of answering upon oath, he was clearly of 
their opinion. This occasioned another letter 
from the heads, to learn the chancellor’s 
mind concerning the oath ; and he, in return, 
told them plainly, that they had taken a very 
hard course indeed with tlie preachers by de- 
taining them so long in prison. In their 
next letter, the vice-chancellor and beads en- 
deavoured to vindicate themselves, acknow- 
ledging “ it so to have been, if they had not 
first essayed by all good and gentle means to 
prevail with them (the preachers) but as 
the law allowed it, and “ it was to be justified 
by the word of God, they thought they were 
bound, as in convenience and equity so in 
discretion and duty, thus to proceed.” Some 
reflections were thrown out against the disci- 
plinarian party ; and they urged, that “ they 
tound by experience of this one dealing, that 
the same had done no little good in the uni- 
versity ; for that since that time, some stirring 
tongues had been very quiet, who before 
spared neither state nor persons of the 
greatest honour and merit, living nor dead.” 
This letter was subscribed by the vice-chan- 
cellor and four heads; but two protested 
openly, and one privately, against their pro- 
ceedings. 

The cause being now before the chancellor, 
the opinion of the civilians was taken, for his 
information, who determined, that “ the par- 
ties here were bound by law to answer upon 
their oath;” and it appears that the preachers 
did in consequence give an account of their 
sermons upon oath, and answers to the pas- 
sages declared exceptionable in them. It 
would be tedious to transcribe the whole of 
this controversy, as happily in the present 
days it is considered of little importance : but 
the fifth article against Bambridge, which 
probably gave the greatest offence to his 
judges, deserves, for the sake of showing the 
spirit of the times, to be here inserted. It 
runs thus : 5. “ If you mind indeed to awake.— 
As though he had irreverently reflected upon 
the sleepiness of the doctors at sermons.” In 
reply to which he says, “ To the fifth I an- 
swer I said thus, directing my speech to the 
doctors.: If you desire indeed, I speak it with 
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reverence, that they should awake from their 
sleep, meaning the townsmen, if you would 
have them forsake the works of dark ness, and 
that Christ Jesus may be heard, provide that 
Christ Jesus may speak more often unto 
them.” Whether the answers were satisfac- 
tory of not, from the distance of time it is 
not easy to determine : there is no account of 
any recantation being proposed or refused. 

Bambridge was fellow of the college in 
1590 ; but Johnson, who seems to have been 
more violent, and who held archbishops and 
bishops to be anti-christian, was in 1593 a 
prisoner in the Clink. [Strype’s Annals, an. 
1588, iii, b. 3, c. xx, ana Ap. lxx, lxxi.] 

Baret’s Case. 

| The proceedings of this petty inquisition 
; seem to have put a stop for some years to 
theological controversy in Cambridge; but in 
the year 1595 a dispute arose, which occa- 
sioned no small degree of animosity between 
the heads and the archbishop, the very man 
who had been the chief instrument in pro- 
curing them the means of tyrannising so much 
, in matters of religion. William Baret, fellow 
1 of Caius college, in the term after Easter, 

( x ented in a Latin sermon at St. Mary's several 
anti-calvinistical doctrines, and .treated Calvin 
and the other heads of the pretended reform 
much in the same manner as they in general 
| treated their adversaries. It would be to lit- 
i tie purpose to enter into the merits of this 
1 question at a time, when, after many changes 
of opinion on the meaning of the articles of 
the church of England, it seems to be doubted, 
whether they were intended to have any 
meaning at all. [See Paley’s account of sub- 
scription to the Articles, in his Mora! Philo- 
sophy.] The nature of the proceedings of 
the vice-chancellor and heads acting under a 
particular statute is the chief point under 
consideration, and much light is thrown upon 
the subject by their conduct in this trans- 
action. [Strype’s Life of Whitgift, iv. u.] 

I The vice-chancellor first conferred with the 
offending preacher, to bring him to see h is 
errors. Not being convinced by the areu* 
ments of the vice chancellor, he wa9 called 
before a meeting of the heads in the con- 
sistory, in which were present, at three se- 
j veral long meetings, the vice-chancellor's de- 
puty, and eight ot the heads. At these con- 
ferences, as they are termed, “ he was labour- 
ed with to be won from his errors, and to 
make a quiet end by voluntary public satis- 
faction.” He persisted however in maintain- 
ing his opinions, and was consequently or- 
dered to revoke his errors, in the manner 
prescribed to him by the vice-chancellor aBd 
the major part of the beads. To this there 
was some demur from the preacher, who re- 
quested, that his recantation might be made 
in the regent house, and not at St. Manr’s. 
This request was not granted, and he read at 
St. Mary’s the recantation delivered to him in 
-j writing by the vice-chancellor; but in such a 
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manner as to give great offence, and to pro- 
voke many members of the university to 
testify in writing their indignation at his 
conduct. 

The form of recantation delivered to him 
proves, that though there was little liberty of 
conscience in the reign of Elizabeth, yet no 
one could be called upon, even in those into- 
lerant days, to recant, without the specificar- 
tion of a single error. The recantation was 
drawn up in Latin, to the following effect : 

•* In a sermon delivered by me not long 
ago, most accomplished men, in the church 
of the university, many things fell from me 
both falsely and rashly asserted, by which I 
understand that the minds of many persons 
have been exasperated. For the satisfaction 
therefore of the university and of truth, 
which I have publicly injured, by this public 
confession I review and revoke my errors. 

44 1st. I said, that no one in this weak world 
was endued with so much confidence or cer- 
tainty of faith, unless, as I afterwards ex- 
plained myself, by revelation, that he could 
be sure of his own safetw. Now however I 
profess before God, and acknowledge con- 
scientiously, that the justified by faitn have 
peace towards God, that is, reconciliation 
with God, and by faith stand with grace in 
him. They ought therefore to be sure of and 
secure in their safety with the certainty of 
faith itself. 

44 2dly. I asserted, that the faith of Peter 
could not, but the faith of others might fail ; 
because, as I then said, the Lord did not pray 
for the faith of every one. Now, however, 
being taught by a better mind and sounder 
judgment, by the words of Christ himself, 
John xvii, 20. I do not pray only for these, 
that is, the apostles ; but for those who, by 
their preaching, shall believe on me ; I ac- 
knowledge, that Christ prayed for the faith 
of every one ; and that, by the efficacy of this 
prayer of Christ, each true believer is so sup- 
ported, that his faith can never fail. 

44 3rdly. In that I said, that final perseve- 
rance was a proud security concerning a fu- 
ture event, a thing in its nature contingent, 
of which kind is the perseverance of every 
man, yet I did not call it only proud, but most 
impious : I now ingenuously confess, that the 
true and justifying faith, by which the faith- 
ful are most closely united with Christ, is so 
fixed and so secure from futurity, that it can 
never be rooted out of the minds of the faith- 
ful by any temptations of the flesh, the world, 
or the devil himself. So that he, who has it 
once, will always have it; for by the benefit 
of this justifying faith Christ dwells in us, and 
we in Christ. Therefore it cannot do other- 
wise than increase, sipce Christ increases 
daily in us ; and it must persevere to the end, 
since God bestows constancy. 

u 4thly. I affirmed, that in faith there 
was no distinction except in believers. In 
this I confess my error ; for I freely acknow- 
ledge, that temporary faith, which by the 


testimony of Bernard is feigned, because it is 
temporary, is distinguishea, not by measure 
and degrees, but by the thing itself, and 
differs from that saving faith by which sin- 
ners laying hold of Christ are justified before 
God to all eternity. Besides, I add, that 
James makes mention of dead faith; and 
Paul speaks of the love of him who worketh. 

44 5thly. I subjoined, that the forgiveness 
of sins is an article of faith, but not special, 
not of this man or that man; that is, as I 
explained, that a truly faithful man neither 
can nor ought to believe that his own sins 
are forgiven. But now I think otherwise^ 
and ingenuously confess, that every truly 
faithful person by this article of faith, 1 be- 
lieve in the forgiveness of sins , is bound to be- 
lieve certainly, that his own sins are gra- 
ciously forgiven. Yet it does not follow from 
hence, that this petition in the Lord's prayer, 
Forgive us our sins , is superfluous ; for in that 
petition we pray both for the gift and the in- 
crease of faith. 

44 6thly. ' These words fell from me in my 
sermon : As to those who are not saved, £ 
most firmly believe, and in contradiction to 
Calvin, Peter Martyr, and others, ingenuously 
profess, that I do thus believe, that sin is the 
true, proper, and primary cause of reproba- 
tion. But now being better taught I say, that 
the reprobation of the impious is from eter* 
nity, and that the opinion of Austin is the 
true one, namely, If sin were the cause of 
reprobation, then no one would be chosen, 
since God foreknows that all are contami* 
nated : and, to speak ingenuously, I do not 
think and believe otherwise of the doctrine 
of election and reprobation, than the English 
church believes, and teaches in its articles of 
faith, in the article of predestination to this 
purpose, 44 Predestination to life is that eter- 
nal purpose of God, by which, before the 
foundations of the world were laid, he decreed 
assuredly in his own counsel, hidden indeed 
to us, to free from sin and perdition those 
whom he chose in Christ out of the human 
race, and to bring them as vessels made for 
honour through Christ to eternal safety. 
Whence they who are endowed with so ex- 
cellent a gift of God, by his spirit working in 
due time, are called according to his purpose, 
obey the call through grace, are justified, are 
graciously adopted as sons of God, are formed 
into the image of his only begotten Jesus 
Christ; being conformable in good works, 
walk holily ; and, lastly, by the mercy of God, 
attain to eternal safety, &c.” 

44 Lastly. Against John Calvin, a man of 
the greatest merit in the church of Christ, I 
rashly uttered these words : That he dared to 
exalt himself above the truly highest and 
Almighty Son of the Highest ana Almighty 
God. By which words 1 confess that I have 
greatly injured this very learned and truly 
pious man ; and I beseech you, in the most 
humble manner, to forgive so rash an expres- 
sion. — Besides, I inveighed very bitterly in 
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some things against Peter Martyr, Theodore 
Beza, Jeremy Zanchy, Francis Junius, and 
others of the same religion, luminaries and 
ornaments of our church, calling them by the 
odiou* name of Calvinists, and blackening 
their characters with other ignominious words. 
Now, as our church deservedly holds these 
men in reverence, it was not right in me to 
hurt their fame, lessen in auy manner their 
imputation, or to discourage our own people 
from reading their very learned composi- 
tions. 

uK l repent therefore and am sorry for the 
very heinous offence which I have publicly 
given to this most celebrated university, the 
temple of true religion, the tabernacle of piety ; 
and I promise, that by the assistance of God 
I will never offend in like manner for the 
future. I most earnestly beseech you also, 
most accomplished men, and all others whom 
by the preceding articles, or by any other 
part of my sermon, I have offended, that 
this proof of repentance ye will kindly forgive 
me.” [Strype’s Life of Whitgift, App. p. 185.] 

So strong a dose was not relished by the 
penitent; and as there were many things in 
it, either capable of dispute, or clearly not 
within the letter and meaning of the statute, 
lie had good grounds for complaining to the 
archbishop on the conduct of the heads and 
some members of St. John’s college, who at 
that time had been extremely active in cir- 
cidating a libellous account of hjs sermon. 
This libel he sent to the archbishop, with his 
own remarks on each article : it ran in the 
following words : 

A Copy of Mr. Barret’s Propositions, which 
he held at S. Maries in Cambridge. As 

f iven out and dispersed by some of S. 
ohn’s College. 


I have not oneenamed' jus- 
tifying faith’ in a! my sermon. 

I spake of the ordinary cer- 
tainty, whereby a man ought 
nor to he secure; and of none 
other, as it appears in my aer- 


I said not so; but only, 
that S. Paul bad a revelation. 

T did not say ft was the 
4 highest,' but only the first 
moving cause. 

I said not so, but that it was 
* inconsiderate dictum.’ 


I said be blasphemed in 
aayiae. Our Saviour almost 
dispafred ; and yet we ought 
not once to fear. 

If I aaid any such thing, I 
submit myself willingly to any 
p uni s hment that your grace 


I. A man may fal out of 
the favour of God, and in 
again ; yea, quite out of the 
slate of grace, being in. 

IT. A man may utterly and 
finally lose justifying faith. 

III. A man cannot be sore 
of his salvation in this worl<fc 
yea, it is high presumption to 4 ■ 
think he may be. 

IV. Remission of sin in the 
creed is general, not particu- 
lar. 

V. If S. Paul was rare o f 
his salvation, h was by reve- 
lation. 

VI. Sin was the true, pro- 
per, and highest close of re- 
probation. 

VII. Beza blasphemed, who 
said, * Donum fidei a dono 
perseverantiae separari non 
potest.’ 

VIII. Calvin blasphemed 
most horribly, who said, 
Christ in his agony almost 
despaired of his salvation; 
and yet a man should not. 

IX. Calvin, Beza, Luther* 
P. Martyr, and Junius, were 
false guides; andbs menrutted 


shal think meet to inflict upon that we taught not so^ud be. 
me ; but, in truth, I said not wailed the iniquity of oar 
one word to that purpose. time, that we should be « 
misled by such young teach. 
era.* 

The archbishop now took up the cause, 
and, expressing his anger at the precipitate 
conduct of the heads, put a stop for a time 
to farther proceedings ; for it was their inten- 
tion, that the delinquent should make another 
recantation, and perform it in a more decent 
and humble manner. The archbishop tells 
them in his letter, that his reasons for dis- 
liking their manner of proceeding against 
Baret were these : 

1. u The hasty and rash proceeding against 
him ; not giving unto him liberty to confer 
with others, nor time to consider of those 
points wherewith he was charged ; a peremp- 
toriness not used by the Papists, nor in any 
well-governed church of Protestants ; and, in- 
deed, a rash and untolerable cousistorian-like 
kind of proceeding. 

2. u In that they knowing his care to have 
these new occasions of contention appeased, 
and to that end writing his advice therein to 
the vice-chancellor, to be imparted to the 
rest of the heads; knowing also, or at least 
ought to know, that, in matters of religion, 
it had pleased her majesty to commit the spe- 
cial care to him (that university also being 
within his peculiar charge, in respect to the 
vacancy of the bishopric of Ely) ; ^et they 
would not vouchsafe to make him acquainted 
therewith, as in duty they ought to have 
don; which, therefore, the archbishop added, 
he could not take in good part, neither yet 
suffer. 

3. “ For that they had proceeded in matters 
wherin they had no authority ; no, not by the 
statute by them alleged ; these points being 
not within the letter or meaning thereof al- 
though they had suffered, and daily did suffer, 
both in their colleges, and in other places in 
town, men to offend against the very letter of 
that statute, without reproof. 

4. “ For that, in some points of his retrac- 
tation, they had made him to affirm that which 
was contrary to the doctrin holden and ex- 
pressed by many sound and learned divines 
m the church of England, and in other 
churches likewise, men of best account, and 
that which, for his own part, he thought to 
be false, and contrary to the scriptures ; for 
the scriptures were plain, that God, by his 
absolute will, did not hate and reject any man, 
without an eye to his sin. There might be 
impiety in believing the one, there could be 
none in believing the other; neither was it con- 
trary to any article of religion established by 
authority in this church of England, but rather 
agreeable thereunto. 

et Likewise to affirm, neminem debtrt cue 
securum de ealute , to what article of religion 
established in this church it was contrary, he 
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saw qot, seeing security was never taken in 
good part ; neither did the scripture so use it: 
and what impiety was it to affirm, that a man 
ought be certus de salute , but not securus f 

44 To say also, that credentium fides , or elec- 
torum fides, potest deficere totaliter sed non 
finatiter he asked again, against what article 
of religion established in this church was it? 
That it was a matter disputable, and wherein 
learned men did, and might dissent, without 
impiety. 

44 in fide nullam esse distinct ionem, sed in 
credent ilms, he took to be an error ; but yet 
without the compass of their authority, hav- 
ing no article directly against it ; and an error 
ofThat nature, that might be solved by dis- 
tinction, worthy of reprehension, not of recan- 
tation, for any thing he |_the archbishop] 
could yet understand. 

44 Remissionem peccatorum esse articulum 
fidei, sed non spec ia lew, nec hujus , nec ullius” 
was likewise untrue ; and that if he had m 
that maner and sort affirmed it, he showed 
therein his ignorance; wherein he should 
have been better instructed, and in more 
Christian maner. 

44 To traduce Calvin, and other learned 
men, in pulpits, he could by no means like : 
neither did he allow the same towards Au- 
gustin, Jerome, and other learned fathers, 
which nevertheless, had often and many times 
been abused in the university without con- 
trowle ; and yet if a man would have an occa- 
sion to controwle Calvin for his bad and un- 
christian censure of K. Henry 8th or him 
and others, in that peremptory and false re- 
proof of tnis church of England, in divers 
points, and likewise in some other singulari- 
ties, he knew no article of religion against it ; 
much less did he know any cause why men 
should be so violently dealt withal for it, or 
termed ungodly, popish, impudent ; for the 
doctrin of the church of England did in no 
respect depend upon them. 

44 The premisses considered, he thought 
they had dealt in matters not pertaining to 
that jurisdiction ; and, if it remained doubtful 
which of these points were contrary to the 
doctrin professed in the church of England, 
and which not, he hoped they would not take 
upon them to determine thereof.” 

In the end, thus the archbishop concluded : 
u That if they meant not to use him in these 
cases as a friend, he must use them according to 
his place, andacording to the authority which 
God and her majesty had committed unto 
him ; and that if they had used these matters 
according to his directions, and as in good 
discretion they ought to have done, Cam- 
bridge had been as free from these controver- 
sies as other places were ; whereas now they 
were offensive to their friends, and a rejoicing 
both to the common enemy, the papists, and 
to their private ill-willers.”* 

The heads, however, having onee com- 
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mitted themselves, fbund it no easy matter to 
draw back ; and letters and messages passed 
and re passed between these theologues and 
their chief. By way of screening themselves 
from the power of Lambeth, they ppply to 
their chancellor, lord Burleigh, and pretend 
that they had done nothing which their sta^ 
tutes did not allow. Upon this point the 
archbishop observes in one of his letters, 
" that for his part he never thought to in* 
fringe any privilege of the university, but 
had studied more in defence thereof than any 
there remaining; that the statute, which they 
then alleged, had been procured by his mean* 
to his lordship, and therefore he had good 
cause to know the meaning thereof: that in 
this cause he had only dealt with them by 
persuasion and advice, in respect of the neace 
of the church, and for the avoiding of new 
controversies, but that they had not regarded 
him therein.” 

This language brought the heads to some 
humility; and, incompliance with their ehan* 
cellor’s order, they submissively petitioned 
the archbishop, that some mode might be 
devised to prevent such men as Baret from 
spreading their dreadful errors. Thus the 
cause fell into the archbishop's hands : Baret 
was twice examined by him ; the sentiments 
of the most learned men of the times were 
taken, another recantation was drawn, to 
which, with some difficulty, his assent was 
obtained, and this mighty dispute was hushed 
up in as easy a manner as was consistent with 
the dignity of the contending parties. The 
new recantation was in latin, and to the foU 
lowing, effect : 

44 Reverend fathers, and dear brethren, in 
my sermon ad Clerum, preached some time 
since before you, I asserted some things* 
which gave much offence to the ears and 
minds of many, and that deservedly; for I 
said confidently, and stifly maintained, First. 
That a temporary and unfruitful faith is al , 
one with a true and saving faith ; and that ' 
there is no difference or distinction in faith. 
Secondly, That it is given to none certainly 
to know by a certainty of faith that he is 
elected. Thirdly, That none can in this frail 
world be certain of his salvation by a cer- 
tainty of faith. Fourthly, That remission of 
sins is an article of faith, but not special 
of this or that person. Fifthly, That Peter’s 
faith onely could not fail. Sixthly, That 
Christ prayed for Peter’s faith onely, that it 
should not fail. Seventhly, That David knew 
not that he could not fal away. Eighthly* 
That the gift of perseverance is a future con- 
tingent. Being now overcome by truth, and. 
according to the appointment and command 
of my superiors, I do freely, openly, and inge- 
nuously, and from my heart, revoke, coin 
demn, and detest these assertions, as being 
contrary to the sacred scriptures, and the or* 
thodox faith, lawfully approved in the church 
of England. And I do solemnly promise, 
that hereafter I will never profess tnfcm, or dfe- 
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fend them, nor think otherwise of religion than 
now the church of England thinketn, which 
I do believe to be the true church of Christ ; 
and I am sory I spake so reproachfully of those 
chief men Martyr, Calvin, Beza, Zanchy, 
whom, 1 confess, have deserved excellently 
t wel of the chiirch of Christ.”* 

This business seems to have been brought 
to an end, after much conference and persua- 
sion with Baret, according to the wishes of 
the archbishop, about the middle of January; 
and a recapitulation of the whole was drawn 
up by the prelate, in these words : 

I. “ Baret preached a sermon at Cambridge 
ad clemm; wherein divers unsound points 
df divinity were uttered, to the offence of 
many. 

II. “ Baret therefore was convented before 
the vice chancellor and heads, and enjoyned 
to recant. 

III. “ Baret did read a recantation pre- 
scribed unto him, but not in such a sort &$ 
satisfied most of the hearers. 

IV. " Baret thereupon was convented 
Again, and threatned to be expelled tne uni- 
versity. 

V. " Baret hereupon complaineth to me; 
and I writ down to the vice-chancellor, &c. 
to desire them to stay further proceedings 
against him, until such time as I might un- 
derstand the causes of their proceeding, being 
matters of divinity : and the rather, because I 
found some errors in that recantation, which 
they had caused him to pronounce ; which 
errors also were afterward confessed by some 
of them, and were manifest. 

VI. “ Hereupon they writ to my lord trea- 
surer, their chancellor, and complained griev- 
ously of Baret; and desired, that, by his 
authority, they might procede to the punish- 
ing of him. 

VII. “ My lord answered, that he would 
confer with me, and refer the matter to my 
hearing. 

VIII. “ But that being misliked by the 
party that was sent about the business, as be- 
ing supposed to be repugnant to their privi- 
leges, it pleased his lordship to write his letter 
to the vice-chancellor and others, to procede 
against Baret. 

IX. “ VVhich when I understood, I writ to 
his lordship, and desired him to cause stay to 
be made from further proceding in this cause, 
until better consideration were had thereof ; 
some of the things called in question being 
deep points of divinity, and wherein great 
Jearned men did vary in opinion. 

■ X. “ His lordship accordingly did cause stay 
to be made.- 

XI. “ Then I desired of the vice-chancellor, 
that some might be sent unto iue, instructed 
in these causes ; and that Baret might come 
up likewise ; to the end I might the better 
end {he controversies. Al which Was per- 
formed. 
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XII. “ The dean of Ely, and Mr. Dr, Whi- 
taker came unto me, and so did Baret I 
found that Baret had erred in divers points. 
I delivered mine opinion of the propositions 
brought unto me by Dr. Whitaker ; wherein 
some few being added, I agreed fully with 
them, and they with me w 

“ And I know them to be sound doctrines, 
and uniformely professed in this church of Eng- 
land, and agreeable to the articles of religion 
established by authority. And therefore I 
thought it meet that Baret should in more 
humble sort confess his ignorance and error: 
— and that none should be suffered to teach 
any contrary doctrin to the foresaid proposi- 
tions. agreed upon. 

“ And this is the sum of al this action. 
And if this agreement be not maintained, 
further contentions will grow, to the ani- 
mating the common adversaries, the papistt : 
by whose practice Baret and others arc set on; 
some of his opinions being indeed popish.” 

Baro's Case. 

The points which Baret had discussed in 
his sermon, are of too intricate a nature to be 
easily settled, even by* laborious students; and 
the archbishop, aware, perhaps, of the difficul- 
ties attending the controversy, and willing tp 
retain hi9 own authority, and preserve what is 
called the peace of the church, drew up nine 
articles, which, being sanctioned farther by 
the authority of the archbishop of York, on 
the 20th of November, 1595, were sent to the 
heads, with strict injunctions, that for the 
sake of peace and quietness, no scholar should 
depart From them in his public exercises. 
With whatever good intentions these articles 
were framed, a considerable body in the uni- 
versity was displeased with them, as was the 
queen herself, with the exercise of an act of 
power, infringing upon the rights of the head 
of the churcn. In despite of these injunc- 
tions, Baro, the Margaret professor, preached 
on the 12th of January following, on the dis- 
puted topics, and, in consequence of the opi- 
nions maintained in his sermon, was, on tne 
17 th of the same month, convened before the 
vice-chancellor and heads. At this meeting 
the vice-chancellor declared, that Severn 
bachelors in divinity had complained of the 
sermon, and of the preacher’s disobedience to 
the mandate lately sent round to every college, 
to put a stop to farther disputation. A long 
conversation then took place between the 
professor and the heads, on the subject of the 
complaint ; and, in the conclusion, the vice- 
chancellor tells him : “ It is true, I perceive, 
that, in your sermon, you abstained very cau- 
tiously from the words and phrases expressed 
in the articles; but whether you delivered 
any doctrine contrary to these articles, must 
be a matter of farther discussion. And so the 
meeting broke up.” 

There were two other meetings on this sub- 
• Life of Whitgift, 458. 
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ject, on the 2 1st and 29th. On the latter 
day, the preacher, who had been advised by 
his lawyers not to give up a copy of his ser- 
mon, was peremptorily ordered to do it. With 
this order he complied on the next day, when 
the vice-chancellor, by virtue of his authority, 
ordered him to “ abstain from these contro- 
versies, propositions, and articles, as well in 
his lectures, sermons, and determinations, as 
in his disputations, and other his exercises.” 
The heads now found it difficult how to pro- 
ceed; they might commit themselves again, 
as they had done in Baret’s case ; and they 
were unwilling to go to extremities, until 
they had heard the opinion of the higher 
powers. In the mean time Baro was not idle, 
but wrote to the archbishop and the chan- 
cellor; and the latter, in very strong lan- 
guage, expressed his disapprobation of the 
proceedings of the committee. Such a check 
had its natural effect with the heads : they 
went on no farther with the professor in the 
common way, but by throwing out insinua- 
tions against him, that he was a foreigner, 
and busy in other persons’ matters, they con- 
trived to make the place so disagreeable to 
him, that in the next year he resigned his 
professorship, and, by retiring to London, got 
rid of the childish attacks of the heads of 
colleges.* 

Covzl’s Case. 

The instance of one Covel might have been 
brought in here, not so much to prove the 
exact mode adopted in cases of this sort (for 
the matter seems to have been hushed up) as to 
show, that they bad no idea, in those days, of 
calling a man under the statute on sermons, 
into tne vice-chancellor’s court. The vice- 
chancellor informs the chancellor,- that this 
Covel, fellow of Christ college, had inveighed, 
in a sermon, preached some time in December 
1595, against the nobility, and in some sort also 
the bishops ; that he sent for him to answer 
to these points, and that he now wrote to his 
lordship both for want of sufficient assistance 
of heads of colleges, and because u he could 
not as yet, by way of counsel and persuasion, 
induce the said party to make voluntary, con- 
venient, and public satisfaction.” He gave 
the same information also to the archbishop, 
who would have sent for Covel to Lambeth : 
but the vice-chancellor dissuaded him from 
this point, by suggesting that so severe a mea- 
sure might occasion discontent, as being a 
breach of the university privileges ; and that 
he would rather try, by himself, ami the heads 
in the place, to bring the offendant to a volun- 
tary satisfaction^ 

From the above related cases, it was pre- 
sumed, that the proper mode of acting under 
a very plain statute could not be doubted. 
They followed within a few years after the 

* Life of Whitgift, iv. 17,18. 
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granting of the statute, and there appears ia 
them nothing like the process of a v ice-chan- 
cellor’s court There is not an accuser, nor 
an open examination of witnesses : they want 
the formality of accusation, defence, proctors, 
public summing up, and sentence of the 
judge. No appeal was thought of, except in 
the tirst case, and then properly denied, be- 
cause there is no authority m the statutes for 
an appeal from a meeting of vice-chancellor 
and heads to the senate of the university. If 
there had, indeed, been any ground for this 
appeal, must it not, in those times of ferment, 
when the senate was little inclined to assent 
I to the authority of the heads, have been fre- 
quently claimed? but the persons likely to 
fall under the penalty of the statute, consi- 
dered themselves as in a situation to gain re- 
lief from their chancellor or the archbishop. 
The forms of recantation also express specific 
! opinions, and these opinions were all ad- 
vanced in sermons. But to make the matter 
still clearer, a more recent case was brought 
forward ; and, as in this century the same 
mode of proceeding was adopted as prevailed 
in the reign of Elizabeth, there is every reason 
to believe, both from the words of the sta- 
tute, and the authority of precedents, on which 
modern lawyers dwell so much, even when 
they contradict the law, that a supposed ofr 
fence against the statute n on sermons was 
never, till the late instance, thought to be 
cognizable in a vice-chancellor’s court. 

Whiston’s Case. 

[This Case will be found in the XVth 
Volume of this Collection, p. 703. Mr. 
Frcnd’s account of the case is inserted in p. 
707 of that Volume.] 

Ducket's Case. 

Ducket's case was brought forward, to 
show the difference of proceeding in general 
cases against religion, and the particular one 
under the statute so often mentioned. Ducket 
had declared himself an atheist. For this 
crime he was summoned on the 17th Feb. 
1738, to appear in the vice-chancellor’s court, 
and on his appearance on the next court day, 
on the 23rd of March, with the accuser, or, as 
he is called, the promoter, Mr. Edington, the 
Court adjourned, on account of Bentley’s in- 
disposition, from the Consistory to Trinity 
college. — There the accusation was formally 
laid ; evidence was brought ; and the vice-chan- 
cellor, on summing up the whole, declared 
Ducket guilty, convicted of the crime of 
atheism, and. with the consent of the heads, 
expelled him the university. Here everything 
was transacted in legal form ; no recantation 
was proposed or thought of. * 

For a prophane and blasphemous libel, 
intituled, “ David’s Prophecy,” Waller, 
bachelor of arts of Trinity college, was 
summoned to appear in the vice-chancel- 
lor’s court on tne 25th of June 1752, on 
the accusation of Zachary Brooke, a follow 
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•f St. John’s college, and treated in the same 
manner* 


After noticing the affidavits on the part of 
the university, Mr. Frend proceeds to state 
and observe upon the cases produced in op- 
position to him. The following is his account 
ef them: 

The promoter made affidavit, that he had 
examined the statutes and other papers of the 
university, from which he had extracted the 
statutes granted in the first and twelfth years 
of Elizabeth on the office of vice-chancellor ; 

* Acts of Courts, 1752. 

At a Court holden in the Consistory of the 
University of Cambridge, between the hours 
of ten and eleven on the 25th day of June 
1752, before the right worshipful John 
Wilcox, D. D. Vice-chancellor, the right 
reverend Edmund Lord Bishop of Chester, 
the worshipful John Ncwcomc, Roger 
Long, Win, Richardson, Robert Smith, 
Fra. Sawyer Parris, John Green, Kenrick 
Prescot, and Philip Yonge, respectively, 
D. D. being his Assessors. 

Me present. T. Bennett, 
Notary Pubhck. 


s ] ammons wen t forth, which 
motedby zt ^ in g returned, and proclamation 
dmiy Brooke, made, said Waller appeared, and 
WiuSm^wUu w * s charged by. Mr. Brooke with 
ler, b. a. being the author of a prophane 
blasphemous libel, intituled, “ David’s Pro- 
phecy," &c. which libel was then delivered into 
court. Said Waller confessed that he was the 
author of th£said book which was then shown 
to him, and that he delivered it to be printed 
and published ; that he was sorry for it, and 
declared that he was not now in the same 
sentiments as when he wrote it. 

The judge deliberated, and adjourned the 
Court to four o’clock in the afternoon in the 
Consistory, when and where said Waller was 
admonished to attend. 


At a Court holden between the hours of four 
and five in the afternoon, on the 25th day 
of June 1752, in the Consistory of the Uni- 
versity of Cambridge, before the right wor- 
shipful John Wilcox, D. D. Vice-chancellor, 
the right reverend Edmund Lord Bishop of 
Chester, the worshipful John Newcombe, 
Roger Long, William Richardson, Robert 
Smitly Fra. Sawyer Parris, John Green, 
Kenrick Prescot, and Philip Yonge, re- 
spectively, D. D. being his Assessors. 

Me present. T. Bennett, 
Notary Publick. 

Proclamation being made, Mr. Brooke and 
S. Waller both Appeared. The vice-chancellor 
having deliberates with the said nine asses- 
sors, did by and with the assent, and consent 
of them all, pronounce and declare the said 
William Waller expelled this university. 

Adjourned to Wednesday, 1st of July next, 
at thrde o'clock In the afternoon. Frend. 
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also the statute De Concronibus, and the 
cases of Rush, Adams, Whiston, Waller, 
Ducket, Latham, and two other scholars. 

Rush’s Case, 

Some time in September 1609, probably the 
10th,* Rush offended by a sermon preached 
at St. Mary’s, and after a summons he ap- 
peared on the 15th of the same instant, be- 
fore a meeting of the vice-chancellor and 
beads, in the chamber of Dr. Jegon the vice- 
chancellor. In this case there was no accuser r 
the vice-chancellor asked Rush, whether he 
bad his late sermon written or not, and on 
answering that he had it not, and afterwards 
confessing that he had the most part of it, and 
in a jesting manner saying, that he wished it 
were worth their worships’ sight, he was ad- 
monished by the vice-chancellor to bring 
“ hi9 last sermon preached in St. Marie’s, 
penned so near as possible he could in the 
very words he Mr. Rush then and there ut- 
tered it, and so as he may take his corporal 
oath, that it is the same he then preached, 
soe ncare as he shall know or believe, upon 
the second Friday in the term in the con- 
sistory," there to expect the further progress 
of this enquiry. On the 17th he appeared 
again in the same lodge, and was 44 cnarged 
I by Mr. Vice-chancellor and his assistants 
with many uncharitable speeches, uttered in 
his funeral oration in Christ’s colledge, tend- 
ing to the disgrace and discredit oF Mr. Dr. 
Barwell deceased, and also with other matters 
then by him uttered." To this Rush said, 
“ That he did believe, if any conscionable 
man had heard him, he would thinke the 
better of him for it, and not the worse." The 
vice-chancellor then admonished him three 
times to deliver up the sermon in writing, 
which he expressly refused to do, and for 
contumacy was ordered into confinement till 
he should produce his sermon.f On the Fri- 
day above-mentioned, he appeared in the 
custody of one of the esquire bedels, and then 
delivered a paper, which he declared upon 
his oath to be “ the trewe copie of his oracion 
uttered at Mr. Doctor Barwell his funerall, 
so farr as he doth know or believe and be- 
ing now asked for his sermon preached at St, 
Mary’s, he delivered a book, of which, be- 

* It is said the 10th, as the MS. is not veiy 
clear in this place. This and the following 
cases are taken from the copies of Kipling’s 
affidavit delivered by the university attorney, 
to the attorney on the other side. — Frend. 

t In the margin of the paper sworn to by 
Kipling, it is observed, that on the 14th Rush 
had been admonished in the vice-chancellor’s 
chamber, to deliver a copy of his sermon; and 
from the confused manner in which the whole 
case is related, it is evident that the business 
could not have been transacted m a court of 
law, where there would have been a regular 
accusation, and each day’s process would have 
been defined .—Frcwd. 
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cause he said u that Mr. Vice-chancellor and 
his assistants could not well read H without 
directions, and for that himselfe made some 
doubt, that it was not there written in all 
points as he uttered it in St. Marie’s,” he was 
treated as contumacious, admonished to bring 
this sermon ready written on Monday next, 
and in the mean time remanded into custody. 
On that day he appeared in the consistory, 
gave his consent to the time, place and judges, 
and renounced all advantage to be derived 
from the want of a sufficient number of heads, 
and i laving delivered a faithful copy of his 
sermon was discharged out of custody ; but, 
as it appeared to the meeting, “ that he had 
wronged manye by his sermon preached, and 
by bis oracion uttered at the sayd funeral], 
and for that it was to be feared, now he had 
his liberty e, he would or might again offend 
by publickly preaching, or in open assembly,” 
and for other .causes, he was suspended by 
the vice-chancellor in the name of the Father, 
etc. from all his degrees, and prohibited from 
praying or preaching within the university, 
till the suspension was taken off, and the far* 
ther consideration of the sermon was defer’d 
to the 27 th of October. On that day the 
heads met again, and Rush was interrogated 
on various points in his sermon, and after 
much conversation he promised to stand by 
their decree ; “ so they urged him not against 
his conscience, to saye blacke was whyte or 
whyte blacke:” upon which he was admo- 
nished to bring on the next day in writing a 
speech to be publicly delivered by him in 
satisfaction of the several points with which 
be had been charged. In the morning he ap- 
peared before the meeting, but did not satisfy 
it, and on his appearance in the afternoon it 
was decreed, on a similar submission as he had 
made before, “ that he should on the raorrowe 
immediately after the afternoon sermon, in 
St Mary’s church, in the minister’s pew or 
seat, there publiquely and openly reaae with 
an audible and loude voice, the whole con- 
tents, which shall be the schedule” delivered 
to him by the vice-chancellor before eight in 
the morning. 

At eight o’clock on the next morning the 
paper drawn up by the meeting was delivered 
by the vice-chancellor into Rush’s hands, in 
the presence of the notary public, which 
Rush refused to read, “ saying, he had Mr. 
Perkins and Franciscus Junius of his side, 
and therefore he would never ly against his 
ewne conscience.” 

In consequence of this refusal he was bound 
with his sureties, John Atkinson and Thomas 
Perkins, in a recognisance to appear within 
four days after a summons left for him at his 
college; and on the third of January follow- 
ing; he appeared again at a meeting of the 
heads, when he was admonished thrice by 
the vice-chancellor to read the contents of a 
paper, then pot into his hands, in the fore- 
noon of the next Sunday, “ if there wa9 no 
tension in the afternoon ; or if there was a 
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sermon in the afternoon, on the Sunday fol- 
lqpring, immediately after the sermon, before 
the psalme be songe, in the minister’s pewe, in 
the bodye of the cnurch of great St. Marie’s.” 
This recantation, drawn up in the following 
words, he refused to perform. 

“ Whereas many Christian auditors, wyse, 
godly, and religious, have beine offended with 
many things which I have not longe since 
uttered in a sermon in this place, justley re- 
prehending not only my create indiscreation, 
presumption, un chari tablenesse, rash and 
boulde censuring, but also some strange and 
erroneous opinions I then was taken to de- 
liver: I am now come in the same publique 
place (after sundrey conferences had with 
divers grave and learned divines of this uni- 
versitye) to acknowledge my fault and to 
make satisfaction. 

“ And first, where in my praver I used 
every unreverent and reproachfull speech 
agaynst the cleargy or some of them, terminge 
them the 1 gorbellyed clergyc,’ and also some 
offensive speeches which might be taken to 
touch authoritye or some attendinge in court, 
callinge them < develish parasyts’ in flat- 
teringe and attributynge overmuch to some in 
higher place : upon better advisement, I now 
acknowledge my presumpteous bouldnesse 
therein. 

“ Further, in that I did then deliver these 
opinions in this manner and words, viz. That 
St. Paule and Moyses did fault and err in their 
desires, it cominge from the surge and source 
of a passion too earnest and nott, and not 
sufficiently bounded with the trew limits of 
pure charity, and also even our saviour Christ’s 
prayer (Father, if ,thou wilt this cup passe 
from me, but not my will but thy will be 
done) came from nature, and without reason 
attendinge his understandinge all the whyle 
otherwise buysied, and his resonable delibe- 
racion not concurrynge therewith (for it is 
not nccessarye that the resonable mynde 
should concurre with the tonge always, men 
speaking some tymes in their sleepe, and 
parats also learninge that facultye), and that 
Ills mouth with all the instruments of speech 
were wryed as it werre, and wrested to utter 
the summe and substance of his naturall in- 
stinct and inclynacion : and further, that our 
saviour Christ’s prayer, though it were uttered 
by a person resonable, yet it was nothing in 
substance but nature’s desyre and prayer, it 
directly and originally being the proper cause 
of it : and further, that the words of Christ 
were as the words of a man in sleepe ; and yet 
further, whereas in my confutation of Mr, 
Beza’s judgment (being that the prayer of our 
saviour Christ came from a reasonable will), 
I uttered these words m auuswer : as I take 
it, it cannot stande ; for how could he without 
tediouse and untimelye troublinge and obtun- 
dinge his father’s earr (as I may soe speake) 
pray that the cupp should pass from him ? f 
now, upon better deliberacion, doe with griefe 
and sorrow harte confess before God and his 
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angells and his whole assembly, that I have 
greatly erred in my sayd opinions publiqnejy 
delivered, and specially touching the poynts 
about the most holy, earnest, meritorious, 
and heavenly prayer of our saviour, in that 
his bitter agony suffered for our sinns, wherein 
my said speeches were not only erroneous, 
rash, and presumptuous, but also such as 
mkht be taken to be dishonourable to our 
saviour, impious and profane, givingc just 
scandalle both to such as then heard me, and 
also further to whome the fame and report 
thereof hath come. 

“ Wherefore I humbly beseech, first. 
Almighty God, and next, you all (whome I 
have offended), to forgive me, (promisinge by 
God’s grace to be more vigilant and circum- 
spect hereafter) in that I shall publicly utter 
either in this or any other place. 

“ W hich that I may the better performe, I 
fyjmbly desyre you to pray for me, and now 
to joyne with me in that most absolute forme 
of prayer which our saviour Christ himself 
fyath taught us.” 

The final meeting was now held, and, on 
the 8th of January 1609, the vice-chancellor, 
in the presence oi eight heads, passed sen- 
tence upon him for his refusal, in the follow- 
ing words : 

u Whereas you Nicholas Rush, late master 
of arts and fellowe of Christ’s colledge in this 
universitye of Cambridge, have preached and 
delivered in St. Marye’s church iq Cambridge 
aforesayd, the 10th of September last past, a 
certayne doctrine judged by me deputye vice- 
chancellor and the greater parte of the heads 
of colledges of the said universitye contra reli- 
gionein seu ejusdem aliquam partem in regno 
Anglia: public^ authoritate receptam et stabi- 
litam ; and being thereuppon covented before 
me John Duport doctor of djvinitye, and de- 
putye, and the heads, and also vice-chancellor 
of this universitye of Cambridge by me, with 
the consent of the greatest parte of the heads 
of colledges, strictly charged, injoyned sub 
pena juris at a certayne daye, tyme and 
plavce, to revoke and recant the sayd false 
and erroneous doctryne according to a pres- 
cript /°r me, and manner of words heretofore 
judicially to yourselfe exhibited ; and because 
. you the sayd Nicholas Rush have peremp- 
lerely refused so to doe in manner and form 
so to you prescribed, I therefore the sayd 
yice-chanceilor’s deputy doe by that authoritye 
is to me comitted, and by vertue of the statute 
m that behalfe provided, viz. Libro statu- 
tonim academia*, cap. 46% titulo De Con- 
cionibus, bv the consent of the greater parte 
of the heads of colledges afforesayd, doe pro- 
nounce and declare you the sayd Nicholas 
Rush incidisse in penam in statuto pr® men- 
tionatam, and to be utterly precluded and 
shut out of the sayd universitye and Christ’s 
colledge, according to the contents and effect 
of the sayd statute, and doe soe accordingly 
exclude and banishe you by mye final 1 sen- 
tence or decree, which I give ana publishc in 
this wrytynge. 


Proceedings in the Case of £728 

Lecta & lata 8* die mensis January 1600, 
Per me Jo. Duport deputat. viean. 

Ita testor Ja. Tabor, registrar. 

In present, mei Johnis Wise- 
man, bedelli, testis rogati.” 

JHow this precedent can justify the proceed- 
ings against William Frend, it is difficult to 
perceive; for, 1st It relates to a sermon 
preached at St. Mary’s. 2nd. There was not 
a promoter. 3rd. Rush was ordered to recant 
according to a particular form, which he re- 
fused to do, and yet sentence did not follow, 
as it must have done in a court of justice. 
4th. The recantation finally proposed to him, 
specified his errors. 6th. The sentence was 
evidently pronounced in a private meeting, 
for not only the registrary signs it, but a bedell 
is besides requested to be a witness to it. — 
6th. The exclusion from college is mentioned 
in the sentence, as well as banishment from 
the university. 

Adams’s Case. 

In the case above related, the promoter has 
brought an instance of a person, on refusal to 
recant, banished from the university. The 
next produced by him is more full in some 
parts, though the supposed offender was not 
punished. On the 17th of July, 1637, a 
meeting of the heads was held in the consis- 
tory, in which it was decreed, that Sylvester 
Adams, M. A. of Peterhouse, should be 
warned to appear on that day month, and 
bring with him the sermon he had preached 
at St. Mary’s on the 25th of June. In conse- 
quence a summons was left at his college, 
but he did not appear at the next or subse- 

3 uent meeting, to which the business was 
eferred ; and it was then farther put off* to 
the 9th of October, when he. appeared, and 
excused his absence, on the ground that he 
had not received any warning from authority 
saying at the same time, that his sermon was 
either in Sussex or lost. Upon which he was 
admonished to bring a true copy of it, such 
tfiat he could swear to, on that day month. 

On the 6th of November he brought his 
sermon to the meeting, and took his oath, 
that the contents were so far as he knew the 
whole of what he liad delivered at St Mary’s. 
On the 4th of December was another meeting, 
in which he was admonished to deliver up a 
copy of his sermon without quotations ; and 
was asked first, Whether he held that" the 
confession of allknowne sins unto a priest is the 
only ordinary revealed meanes for s&lvacionr” 
To which he replied, that he did not hold 
it. A second question was then proposed to 
him, Whether he held “ that God doth not 
ordinarily pardon such knowne sins before 
mentioned, without such confession as is 
before mentioned?” To this question no 
answer appears. 

At the next meeting on the 11th of De- 
cember, he delivered another copy of his 
sermon, and was admonished to appear again 
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on the Saturday following. On his next 
appearance, the “ vice-chancellor was in- 
treated to conceave a forme of acknowledge- 
ment which should be propounded to Mr. 
Adams, to see if he would voluntarily under- 
take it." At the next meeting, on the 18th, 
the vice-oh ancellor objected to Mr. Adams 
certain opinions, maintained dn his sermon, 
upon confession to a priest. Adams replied, 
that he had said nothing in his sermon, which 
he beheved to be contrary to the doctrine of 
the church of England. A recantation was 
then read ; and the question was put, u Whe- 
ther the recantation read be a fit recantation, 
to be made by Mr. Adams in regard of the 
matters delivered in his sermon, whereof a 
copy is delivered ?” Upon this question the 
votes were very much divided ; four of the 
heads only votiug in the affirmative, four po- 
sitively rejecting the recantation, four voting 
for longer time to be given to Adams, ana 
one declaring that as yet he saw no reason at 
all for recantation. Upon this difference of 
opinion, Adams was admonished by the vice- 
chancellor not to quit the town without his 
leave. 

A long interval now ensued, in which most 
probably many attempts were made in private 
to bring the heads to some better agreement : 
and on the 2nd of March another meeting 
was held, in which Adams appeared, and the 
vice-chancellor, having read a form of recan- 
tation, asked him first, Whether he would 
voluntarily submit to the said recantation? 
but he expressly refused to subscribe it. He 
was then asked again, Whether he would 
acknowledge the said recantation? hut he 
persisted in his refusal. The vice-chancellor 
then delivered his opinion and sentence, in 
writing, subscribing it with liis own hands, in 
which he was followed by six of the heads ; 
and five of the heads subscribed their names 
too, but in the negative. The paper was 
drawn up in the following words : 

“ At the consistory Martij 2°, 1637, pre- 
sentibus. Doctor Brownrigg, procan. Doctor 
Ward, Doctor Collins, Doctor Bambrigge, 
Doctor Paske, Doctor Bachcroft, Doctor 
Beale, Doctor Cosen, Doctor Laney, Doctor 
Dove, Doctor Sterne, Doctor lioldsworth. 

u I having diligently perused the sermon of 
Mr. Adams, follow of Petcrhouse in this univer- 
sity, concerning the necessity of confessing of 
our sins to a priest ; and having sundry times 
eonvented him thereupon, and finding him still 
obstinate in his false doctrine, I doe sentence 
him so far forth as is in me to recall his error, 
and give satisfaction to the church, by the 
publique and audible pronouncing of this 
tonne here underwritten : 

“ Whereas upon Sunday the 25th of June 
last, in my publique sermon upon these 
words, St: John, xx. 23. Whose sinnes ye 
remitt they are remitted , and whose sinnes 
ye retain they are retained, I delivered this 
doctrine, That a speciall confession unto a 
priest (actually .where time or opportunity 
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presents itselfe, or otherwise in explicit in- 
tention and resolution) of all our sinnes com- 
mitted after baptisme so farre forth as we 
doe remember is necessary unto salvation, 
not only necessitate , butt also necessitate 
tnedijf so that according to the ordinary or 
revealed means appointed by Christ there can 
be no salvation without the aforesaid confes- 
sion : upon more mature thoughts and better 
information, I doe finde that this doctrine 
then delivered was both erroneous and dan- 
gerous, having no warrant from the word of 
God, and crossing the doctrine of our church, 
as may appeare by her liturgie in the second 
exhortation at the communion, and in the 
visitation of the sick, and in the second part 
of the horn die of repentance. As therefore 
in general I doe acknowledge in the words of 
the aforesaid homilie, that it is most evident 
and plaine that this auricular confession hath 
not his warrant of God’s word, and that there- 
fore, being not ledde with the conscience 
thereof, it we with fear and trembling, and 
with a true contrite heart use that kind of 
confession which God doth command in his 
word, namely, an unfeigned confession unto 
almighty God himselfe, then doubtless (as he 
is faithful and true) he will forgive us our 
sinnes, and make us cleane from all our 
wickedness ; so in the case of a troubled or 
doubtfull conscience, I doe conforme my opi- 
nion unto the direction of mother church, 
which, in her liturgie, doth exhort and require 
those whose consciences are troubled with 
any weighty matter, to a special confession, 
so that they who canot quiet their owne con- 
sciences are to repaire to their owne or some 
other discreet and learned minister of God’s 
word, to open to him their griefc, that so they 
may receive such ghostly counsell advise and 
comfort, as their conscience may be relieved, 
and by the minestry of God’s word they may 
receive comfort, and the benefitt of absolution, 
to the quieting of their consciences, and the 
avoiding of all scruple and doubtfulness. 
Butt it is against true Christian liberty, that 
any man should be bound to the numbering 
of his sinnes, as it hath been used heretofore 
in the times of ignorance and blindness. 
This I doe acknowledge to be the doctrine of 
the church of England concerning confession ; 
and to it I doe examine, subscribe, and am 
heartily sorry for whatt ever I have delivered 
to the contrary." 

“ And if Mr. Adams refuses to make this 
publique acknowledgement of his error, then 
my sentence is, that he shall undergoc the 
punishment which the university statutes, 
cap. 45 De Concionibus, doe appoint to be 
inflicted ; and I require the registrar to make 
an act as well of this my sentence as of the 
forme of recantation injoyned by me, wherein 
he is charged with no other but his own 
words in his sermon, and appointed to recall 
his false doctrine in uo other butt the words 
of the liturgie and homilie of mother church. 
This I require to be registered, that so it may 
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appear that I have done my part to assert 
and maintaine the doctrine of our church v 
Of the heads who determined in the nega- 
tive, four gave as a reason, that particular 
confession is not contrary to the doctrine of 
the church of England, and one required the 
qualifying of some particular expressions. 
Thus a recantation could not be proposed to 
Adams, and “ Mr. Vice-chancellor did dis- 
roisse the meetings, but not the cause ;” 
but it does not appear that the cause was ever 
resumed, or that Adams was farther disturbed 
about his opinions. 

From this case may be clearly collected, 
among other things, that the form of recan- 
tation was considered as a material part of 
the business, and that an order to recant, 
without specifying the particular errours in 
a sermon, would have been considered as an 
absurdity. The next case referred to by the 

I >romoter is that of Whiston, taken from a 
oose paper found in the registrars office, 
from which nothing can be collected, which 
does not confirm the account given in the 
preceding pages. 4 * 

Waller and Duckett. 

The above are the only precedents brought 
forward lor the court of king’s bench by the 
promoter, which relate to the statute D e 
Conciontbus : the others were all either mer© 

* Copy of the paper relating to Whiston 
ia Dr. Kipling’s affidavit. 

Octr. 20“% 1710. — Coram Dno. procanco. 
assident &c. comparuit Mr. Flackham, 
Townsend, &c. et jurat, deposuerunt. 

2S. — Decret. Mrm. Whiston monendum 
fore ad comparand. 

23. — Put in scriptis. 

23. — Put in scriptis. 

30 — Put in scriptis. 

Dr. Roderick. Balderston. 

Sir J. Elly s. Quadring. 

Dr. Gower. Richardson. 

James. Ashton. 

Blithe. Fisher. 

Covel. Lany. 

20° Octobr. 1710. 

Unde Dns. procancellarius, assidentibus et 
conscntientibus. 

Colliorum prafectis, sententiam ferendo 
decrevit, declaravit et pronciavit, prout se- 
quitur: 

In the name of God, Amen. I, Charles 
Roderick, vice-chancellor of' this university, 
do decree, declare, and pronounce, that Mr. 
William Whiston, mathematic professor of 
this university, having asserted and spread 
abroad divers tenets contrary to religion re- 
ceived and established by public authority in 
this realm, hath incurred the penalty of the 
statute ; and that he is banished from this 
university. 

Lata fuit huirroi. sentia. per dnum. procanc. 
prae sente me Robto. Grove, not. pub. et almae 
univecst. praed. regro. Frnnd . 


matters of discipline, or confessed^ tried ia 
the vice-chancellor's court, and the manner 
of proceeding was totally different Copies 
are given of the summons to W’aHer, and 
proceedings of the court, by which he was 
banished for publishing a blasphemous libel, 
intituled David’s Prophecy ; and from these 
papers it appears, that one Brooke stood for- 
ward as an accuser, that Waller confessed the 
crime, and without the proposal of recantation 
was sentenced to be banished. The papers 
of Ducket’s case are also copied, which prove 
that he was accused of atheism in the vice- 
chancellor’s court, found guilty of the crime, 
and sentenced to be expelled the university. 

Of what authority the contents of the 
papers thus sworn to by the promoter are^ he 
leaves to conjecture; for he says only, that 
they are taken from books, papers, and re* 
cords in the possession of the registrary of the 
university: the following cases fie makes oath 
are taken from two books, the one lettered on 
the back, Act. Cur. 1690. 1709, the other in- 
tituled in the first page Acts of Court, 1732. 
The first case is that of John Latham, who 
confessed, that he had been in a house of ill 
fame, for which he was suspended from all 
his degrees : the second that of Rutter and 
Osbourn, who on confessing the charge that 
they were out of college at unseasonable hours 
in the night, and quarelling in the streets, 
were also suspended from their degrees. 
From the extracts it appears, that these cases 
were determined by the vice-chancellor on 
the 18th of March, but the date of the year 
is not put down; that they were mereca 9 es 
of office, ordinary discipline, or criminal juris- 
diction before the vice-chancellor, and that 
none of the heads were present. The next 
and final case is that of an undergraduate and 
a bachelor of ai ts, prosecuted by an inhabitant 
of the town for a riot on the night of the 
28th of June and morning of the 29th, 1780, 
and indecent behaviour towards his daughters. 
For a variety of offences proved on the young 
men, by several persons examined in court 
upon oath, the vice-chancellor ou the third 
day of hearing indicted the following punish- 
ments : 1st, That they should be fined 6s. 8 d. 
each for being out of college at unseasonable 
hours : 2nd, That one should be confined a 
fortnight, the other a week, to his college : 3d, 
That they should ask pardon of the promoter 
for the disturbance at nis door, and of two of 
his daughters for some indecent language re- 
flecting on them as unchaste women. 

How these cases can serve the promoter 
Kipling, it is difficult to conceive. On the 
first day, in the last case, there was not a 
head in court besides the vice-chancellor; on 
the second, be was joined by five heads; on 
the third, two only were present with him ; 
and if none had been present, the cause would 
have gone on as well. Nothing is proved, 
except that the same course was taken by the 
promoter and his cabal against the author of 
a pamphlet, as against some yqung men for a 
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not. But what has all this to do with the 
present question? when it is not denied, that 
the author of Peace and Union wa 9 tried in a 
vice-chancellor’s court. But it is affirmed, 
that he ought not to have been tried in such 
a court, and that no precedent can be alleged 
in favour of a trial in that court, under a sta- 
tute, which implies a mode of proceeding 
absolutely incompatible with the laws of a 
criminal court. 

To the preceding remarks, Mr. Frend sub- 
joins the arguments of counsel and judgment 
of the Court; of which, as the reader has 
already been furnished with the very ample 
report by Messrs. Durnford and East, I tor- 
bear to insert Mr. Frend’s account. 


Other proceedings were instituted against 
Mr. Frend, in respect of his being a Mem- 
ber of Jesus College, Cambridge : of these 
proceedings, Mr. Frend published an ac- 
count, from which the following is ex- 
tracted : * 

At Jesus college there was a meeting of 
some of the fellows, who drew up the follow- 
ing paper : 

February 22 , 1793 . 

At a Meeting of the President and major part 
of the resideut Fellows ; 

Resolved, 

That a pamphlet, intituled “ Peace and 
Union,” lately published by W. Frend. M. A. 
fellow of this college, appears to us to have 
been written with the evil intent of preju- 
dicing the clergy in the eyes of the laity, of 
degrading in the public esteem the doctrines 
and rites of the established church, and of 
disturbing the harmony of society. And that 
as we feel it to be our particular duty to dis- 
avow principles calculated to mislead the 
minds of young men entrusted to our care, a 
copy of the said pamphlet be sent both to the 
vice-chancellor of the university, and to the 
visitor of the college, inclosed in a letter to 
each, expressing our disapprobation of the 
opinions therein delivered, and humbly re- 
miesting them to take such measures as in 
tneir judgment may appear most proper for 
the effectual suppression of their dangerous 
tendency. 

W. Mathew, Thos. Bayley, 

J. Plampin, T. Castley, 

J. Costobadie, 

The master, after two days deliberation 
with several of the fellows, and an interme- 
diate journey to London, to take the opinion 

* In the original publication, Mr. Frend 
takes occasion to comment with much in- 
vective, on the characters and motives of those 
gentlemen who were opposed to him ; — such 
comments 1 have omitted. 
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The master of Jesus college informs Mr. 
Frend that he appoints Wednesday, April S, 
at eleven o’clock in the morning, for a meet- 
ing of the master and fellows, to take into* 
consideration a pamphlet, intituled “ Peace 
and Union, recommended, &c., by W. Frend, 
&c.” which meeting the master requires Mr. 
Frend, if called upon, to attend. 

W. Pearce. 

Jesus Coll. Camb. Mar . 27, 1793. 

To Mr. Frend. 

The attention of the university was now 
turned to this meeting, and the opinion, which 
the master had brought down with him fro 
town, was thought by the faction a sufficient 
ground for expulsion from college. This the 
master would not permit the author to have 
a sight of, though it was shown by him to his 
friends out of college, who lost no time in 
circulating the report through the university, 
that every thing succeeded to their wishes, 
and that there could be no doubt of the college 
co-opcrating with the twenty-seven in the 
execution of their designs. The friends of the 
author were alarmed; with the energy of 
that zeal, whicli throughout the whole of 
these proceedings have uniformly marked 
their kindness towards him, they came round 
him, and entreated him to be no longer pas- 
sive. They requested him to send the case 
to a civilian : he considered it as superfluous, 
conceiving that it required none of the acute- 
ness of a lawyer to understand a plain college 
statute; but being unwilling to oppose the 
better judgment ot persons, for whom he has 
the greatest regard, he sent his case to town 
to be laid before a civilian, and received the 
following opinion from Dr. Harris : 

Case. 

The following is a Copy of one of the Statutes 
of Jesus College, Cambridge: 

Dc poena enormiter delinquentium. 

Item statuimus ordinamus et volumus quod 
si quis sociorum aut coramcnsalium sive stu- 
dentium dicti nostri collegii incorrigibilis 
existatvel de perjurio (quodabsit) aut sacri- 
legio fiirto rapinavel homicidio adulterio.vel 
incestu aut alio lapsucarnis cnormi aut iniqua 
violenta et atroci percussione studentis socii 
vel quod deterius est magistri vel in alio quo- 
cunque crimine de majoribus et gravioribus 
qua infamiam irrogant reus inventus fuerit 
per magistrum vel pnesidentem et majorein 
partem sociorum ab ipso collegio nostro re- 
moveatur et penitus cxpellatur. 

Mr. Frend, one of the fellows of Jesus col- « 
lege, being the supposed author of a tract,* 
intituled " Peace and Union,” &c. a copy of 
which is left herewith for your perusal, and 
the college intending to take it into consi- 
deration, how for they shall be justified in 
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proceeding against him on the above recited 
statute, on Wednesday next* your answer is 
requested, without loss of time, to the follow- 
ing question: 

u Is the author of the book, intituled, 
w Peace and Union,” &c. liable, on account 
of any thing written in that book, to the pe- 
nalty contained in the above statute, and un- 
der what part of the statute can the author 
be proceeded against ?” 

The Answer of Dr. Harris. 

The college statute h penal in its nature, 
and ought not to be construed more exten- 
sively by the members of a society, than it 
would by an established court of public jus- 
tice ; and penal statutes are always construed 
strictly in public courts. 

The recited statute enables the master or 
president and the majority of the fellows, 
which I apprehend to be a majority of the 
whole number, and understand to be 16, to 
punish any member of the college, even by 
expulsion, who is found guilty of perjury, 
sacrilege, rapine, theft, homicide, adultery, 
incest, or of any gross misbehaviour or vio- 
lence toward the master or any of the fellows, 
and also of any other crimes, which may 
stamp infamy on the offender. 

It is, I presume, clear, that the writer of 
the pamphlet cannot be accused of the com- 
mission of any of the crimes, which are ex- 
pressly specified in the statute ; it can there- 
fore only be asked, whether Mr. Trend, ad- 
mitting himself to be the author of the 
pamphlet, can, as such, be said, in conse- 
quence of any passage or passages contained 
in it, to have maintained, adopted, or favoured 
any doctrine or opinion, which can be justly 
deemed to be of such nature as to brand him 
with infamy, on supposition that this statute 
is not limited to overt acts, and can be ex- 
tended to tenets. 

To this I answer, 

That, as the crimes expressly mentioned in 
the statute, are all crimes of commission, it is 
to be inferred that the crimes, which are in- 
tended to be included under the words, quo- 
cunque alio crimine, are crimes of commission 
also, and of the same nature with those which 
are expressed, and imply not the crimes of 
entertaining and propagating opinions, be 
they what they may : I have, however, no 
difficulty in further saying, that on a very 
attentive perusal of the pamphlet, I have not 
been able to find any doctrine or opinion pro- 
posed, maintained or favoured in it, which in 
my apprehension can, in the judgment of 
any loyal, moral and Christian man, be said 
to fix a stain on the maintainer of such doc- 
trine or opinion, and much less such a stain 
as ^ould render him infamous in any legal 
sense, or in the judgment “ boni et aqui 
viri” 

After what I have written, it may not be 
absolutely necessary for me to add more, but 
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it may yet be in point of form expedient for 
me to say, though it may savour ot repetition, 
that on the fullest consideration of the case* 
according to the information before me de- 
rived from the college statute and the pamph- 
let, I am strongly lea to think, that Mr. Trend 
can have no reason to be apprehensive of any 
sort of censure from a majority of a number 
of literary, well-informed, and candid men, 
such as his college is reputed to be comped 
of, if they confine themselves in the present 
instance to the powers given them by the col- 
lege statute, and to the contents and the ge-» 
neral tenor of the pamphlet. 

George Harris. 

Doctors Commons, 31st March, 1793’. 

The case and answer the author put into 
the hands of the master the day before the 
meeting, and desired him to lay them before 
the fellows. This was done in the evening, 
and on the next day the author wrote dowu 
every thing that passed in the meeting, aa far 
as he was personally concerned, in the fol- 
lowing words : 

A little before twelve o’clock on Aprils, 
1793, I was called into the parlour by the 
porter; and the master, ii* the presence 
of ten fellows, showing me a pamphlet, asked 
me, whether I avowed myself the author’ of 
it. I told him that, by advice of a civilian, I 
requested the accusation, if I was accused of 
any thing, in writing. He told me, that thert 
was no accusation, and should only ask me 
this question. I replied, that by advice of a 
civilian I must beg leave to wave any answer 
to this question. Do you disavow it, said 
the master. I replied ; On the same princi- 
ple I wave any answer to this question. I 
was then desired to withdraw. 

Between seven and eight in the evening 
the master again sent for me, and told me in 
the presence of the fellows, that they had in- 
quired into the proofs of my being the pub- 
lisher of the pamphlet, an d that they were 
thought satisfactory. 

He also read to me the following Resolu- 
tions .* 

1st. That several passages in the said 
pamphlet have a tendency to prejudice the 
clergy in the eyes of the laity. 

2dly. That several passages in the said 
pamphlet have a tendency to degrade, in the 
public esteem, the doctrines and rites of the 
church of England. 

3dly. That there is a tendency in the 
said pamphlet to disturb the harmony of 
society. 

4thly. That the said pamphlet tends more 
particularly to hurt the credit and interests of 
this college. 

5thly. That in publishing the said pamph- 
let, Mr. Trend is guilty of an offence contrary 
to the laws of the college. 

These resolutions were made, the master 
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said, by the master and the major part of the 
fellows. 

On being asked what I had to say in my 
defence, I requested that a written copy of 
the accusation might be given to me. Upon 
which the master desired me to withdraw, 
that the matter might be put to the vote. 

About half an hour after, I was called in 
again, when the master read to me the fol- 
lowing words : 

The question being put, whether Mr. Frend 
should nave any charge delivered to him in 
writing, and it being urged, that Mr. Frend 
had seven days notice by a summons from 
the master, of a meeting, for the considera- 
tion of his pamphlet, and that the charge 
was sufficiently implied in the resolutions, 
that had been read to him, it was carried in 
the negative. 

Being asked then, what I had to say in my 
defence, I replied that, without an accusation, 
it was impossible for me to defend myselfj 
but that I should be exceedingly sorry, to 
have been guilty either intentionally or unin- 
tentionally of several things, contained in 
their resolutions. I then retired. 

About a quarter past nine I was called in 
again, when the master read to me the fol- 
lowing words : 

The question being asked, whether Mr. 
Fiend should be agaip called in, and inform- 
ed, that the meeting still persist in not deli- 
vering a written charge, and that if he will 
not proceed on his defence, the meeting will 
proceed without it. 

Agreed to. 

I then said, that I presumed I must consi- 
der the resolutions as an accusation^ and 
therefore requested that the passages in the 
pamphlet might be referred to, with the sta- 
tutes which l had offended against, and that 
I would then proceed on my defence. I then 
retired, and heard nothing more from the 
meeting, which broke up about eleven, till 
the next morning, when I was summoned 
Into the parlour between nine and ten. 

The master was going to read something to 
me, but 1 requested to see first the proceed- 
ings of yesterday 1 then retired, ana on my 
return the master informed me, that my re- 
quest was not granted I urged, that I had a 
material objection to propose, but the master 
refused to hear any thing, saying, that if I 
bad any thing to say in my defence, I ought 
to have said it yesterday. I replied, that I 
was ready to proceed in my defence yester- 
day, but was desired to retire, when I had re- 
quested that the passages of the pamphlet 
might be referred to, with the statutes which 
I had offended against, but was never called 
in to make my defence. He silenced me, 
and read the following words from a written 
paper in his hands : 

Is it the opinion of this meeting, that Mr. 
Frend be removed from the college, that is 
from the precincts of the college, and from re- 
VOL. XXII. 


sidence in it, till he shall produce such proofs 
of good behaviour, as shall be satisfactory to 
the master and major part of the fellows ? 

In the affirmative, 

The Master. Mr. Bay ley. 

Mr. Mathew. Mr. Castley. 

Mr. Plampin. Mr. Stockdale. 

Mr. Costobadie. 

In the negative, 

Mr. Newton. Mr. Whitehead. 

Mr. Warren. Mr. Otter* 

And agreed by those, who answered in the 
affirmative, that he may be allowed a month 
from this time, to settle his affairs in col- 
lege, the other four not dissenting. 

I then withdrew. 

It was not likely such arbitrary measures 
should be complied with, and though the 
bishop of Ely is visitor of the college, it was 
thought necessary to comply with the com- 
mon forms on such occasions, and to appeal 
to him from the injustice of the master and 
the six fellows. The appeal was accompanied 
with the following letter. 

My Lord ; 

The unstatutable proceedings of the master 
and certain fellows of the college, have put 
me under the necessity of troubling your 
lordship with the appeal which accompanies 
this letter; and I flatter myself that your 
lordship will see the propriety of my request, 
that your lordship would suspend the execu- 
tion of the sentence, against which I appeal, 
until the matter, now at issue, has received 
your lordship’s determination. 

I remain, with great respect, my lord, 
your lordship’s very obedient 

and humble servant, 

W. Frend. 

Jes. Coll. Comb. April 17, 1793. 

The Appeal. 

To the honourable and right reverend 
James, lord bishop of Ely, visitor of Jesu 9 
college; the humble appeal of William 
Frend, M. A. and fellow of the said col- 
lege, 

Sheweth, 

That at a meeting of the master and ten 
fellows of the said college, held bn the third 
of April, the master and a majority of the 
said fellows supposing the appellant to be the 
publisher of a pamphlet, intituled “ Peace and 
Union,” concurred in the following Resolu- 
tions : 

1. That several passages in the said 
pamphlet have a tendency to prejudice the 
clergy in the eyes of the laity. 

2. That several passages in the said 
pamphlet have a tendency to degrade, in 
the public esteem, the doctrines and rites of 
the church of England. 

3. That there is a tendency in tlie said 
pamphlet to disturb the harmony of society, 

3 B 
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4. That the said pamphlet tends more 
particularly to hurt the credit and interests 
of this college. 

5. That in publishing the said pamphlet, 
Mr. Frend is guilty of an offence contrary to 
the laws of the college. 

And in consequence of these resolutions, 
without having pointed out the exceptionable 
passages in the said pamphlet, or the statutes 
against which the appellant is supposed to 
have offended, or having even permitted him 
to speak in his defence, the master and six of 
the fellows agreed, on the subsequent day, to 
remove the appellant from residence in the 
college, as appears from the following words, 
which the master read to the appellant in the 
meeting : 

Is it the opinion of this meeting, that Mr. 
Trend be removed from the college, that is 
from the precincts of the college, and from re- 
sidence in it, till he shall produce such proofs 
of good behaviour as shall be satisfactory to 
the master and major part of the fellows ? 

In the affirmative, 

The Master. Mr. Bayley. 

Mr. Mathew. Mr. Castley. 

Mr. Plampin. Mr. Stockdale. 

Mr. Costobadie. 

In the negative, 

Mr. Newton. Mr. Whitehead. 

Mr. Warren. Mr. Otter. 

And agreed by those who answered in the 
affirmative, that he may be allowed a month, 
from this time, to settle his affairs in college, 
the other four not dissenting. 

To prevent the execution of this sentence, 
passed in so irregular and unstatutable a man- 
ner ? the appellant humbly requests the inter- 
position ot the visitor on the following 
grounds : 

1. Because no exceptionable passages in 
the said pamphlet were produced. 

2. Because no laws of the college, against 
which the appellant has offended, were 
pointed out. 

3 . Because the appellant had no oppor- 
tunity of vindicating himself from the sup^ 
posed charges. 

4. Because it does not appear from the 
statutes of the college, that the master and 
six of the fellows, or any other number less 
than the majority of all the fellows, are com- 
petent to indict any punishment on a fellow, 
much less one not expressly warranted by the 
statutes. 

5. Because the sentence of removal from 

the college is not only not warranted by the 
statutes, but is clearly inconsistent with that 
which requires the constant residence of the 
master and fellows. I 

W. Frend. | 

The master and five fellows answered the 
above appeal, and delivered a copy of it to 
Mr. Frend. 


Proceeding « in the Cate of [740 

To the honourable and right reverend 
James, lord bishop of Ely, visitor of 
Jesus college, Cambridge. 

My lord. 

We have received from Mr. Frend a copy 
of an appeal, which he has made to your 
lordship, from a sentence of amotion pro- 
nounced against him by the master and ma- 
jor part of the fellows, for publishing a 
pamphlet intituled “ Peace and Union, &c. n 
The spirit and contents of the pamphlet con- 
sidered, we had reason to think that in the 
sentence pronounced, the lenity of the col- 
lege was as conspicuous as its justice. But 
since Mr. Frend has not thought proper to 
acquiesce in it, we beg leave, in few words, to 
vindicate our proceedings from the objections 
which he has made to them. 

As Mr. Frend, in thef introductory part of 
his appeal, represents the master and fellows, 
as only supposing him to be the publisher of 
the pamphlet in question, we shall lay before 
your lordship, in the first place, the evidence 
which was adduced to us iu proof of that fact. 

Mr. Bowtell, the bookbinder, and his boy, 
were the first called in. The boy said, that a 
parcel of books came to Mr. Bowtell by the 
St. lve’s carrier, that Mr. Frend came" and 
unbound the parcel, dividing it into two bun- 
dles, which, by Mr. Frend’s orders, he carried 
to the two booksellers, Merrill and Lunn, for 
sale. Mr. Bowtell confirmed that Mr. Frend 
was at his house on this business, and that it 
was on the 12th or 13th of February. The 
boy added, that lie did not carry any books to 
Merrill’s or Lunn’s for a considerable time 
before or after. Lunn’s servant was then 
called in, he confirmed the bringing of the 
bundle by Bowtell’s boy to Lunn’s shop, and 
said that it consisted of Mr. Frend’s book 
called “ Peace and Union, &c.’ > lie farther 
said, that that morning, April 3d, he brought 
twenty copies of this pamphlet from Mr. 
Frend’s rooms, at Mr. Frend’s request, for 
sale, one of which pamphlets he produced. 

This is a detail of the evidence given to us 
in support of the fact of publication, by which 
we were fully satisfied that Mr. Frend was 
to be considered as the publisher of the 
pamphlet. The fact of publication being 
thus established, the first ground of objection 
taken to the validity of our proceeding thereon 
is, that no exceptionable passages of the 
pamphlet were produced. 

It is true, my lord, that we declined point- 
ing out particular passages, because our dis- 
approbation was founded not merely on de- 
tached passages, many of which are, in our 
apprehension, of a tendency highly criminal 
and dangerous, but also on the general tenour 
and tendency of the whole composition. If 
your lordship should deem it necessary, that 
passages should be distinctly pointed out, we 
shall nave neither difficulty nor repugnance in 
obeying any order which your lordship may 
be pleased to make upon us to that effect 
But wc humbly conceive that the whole 
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pamphlet (to which we refer, find which we 
n£ve annexed to this answer) being submitted 
to your lordship's view, will remove the ne- 
cessity of any such selection at present, and 
fully justify the propriety of having declined 
to make any such selection at the time of the 
inquiry. 

The next ground is, that no laws of the col- 
lege against which Mr. Frend had offended, 
were pointed out. 

In*cases of discipline, we apprehend that 
it is not necessary to point out particular 
statutes ; because if the matter is referred to 
the visitor, the college avails itself not of 
one, but of the whole body of the statutes, 
and also of the general design and intention 
with which societies of that Jvind are institu- 
ted. The college, we submit, hath, ouatenus 
a college, an inherent right, independently of 
any express or particular statute, to take 
cognizance of and punish offences, contra 
bonos mores , committed by its members ; and 
among those offences we believe no person 
will have any difficulty in ranking the publi- 
cation of this pamphlet. 

The 3d ground is, that Mr. Frend had no 
opportunity of vindicating himself from the 
supposed charges. 

It will appear to your lordship from the 
course of the proceedings, that three distinct 
opportunities of defence were given to Mr. 
Frend, which he declined to accept, but upon 
conditions demanded by himself, to which 
the college acceded, so far as they conceived 
those conditions to be founded in justice. 
The first time that he was called in, instead 
of entering upon his defence, he demanded a 
written charge. The second time that he 
was called in, he would not enter upon his 
defence, but insisted upon his former demand, 
though he was told that the charge, which 
he demanded, was contained in the resolu- 
tions which had been read to him, of which 
he had taken a copy. It was then resolved, 
that if he would not enter upon his defence 
without some other charge than that con- 
tained in the resolutions, the meeting would 
proceed without his defence. On being 
called in a third time, this was declared to 
him: but instead of attending to it, he made 
other new demands, which were, that as by 
the resolutions read to him, he was accused 
of certain offences, the passages of the book, 
in which he had offended, and the statutes 
against which he had offended, might be 
pointed out to him ; which were refused on 
the grounds above stated to your lordship in 
our answer to the first and second articles of 
objection. 

As to the 4th objection, that it doth not 
appear from the statutes of the college, that 
the master and six of the fellows, or any 
other number less than the majority of ail the 
fellows, are competent to inflict any punish- 
ment on a fellow, much less one not expressly 
warranted by the statutes : We answer, that 
the present sentence wap virtually passed by 
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a majority of the fellows; for a majority of 
the fellows being present at the meeting, and 
the major part of that meeting having con- 
curred in the sentence, such sentence is valid, 
and to be considered as passed by the whole 
meeting, tho’ some of tne members present 
should have refused their assent to it, and 
even expressed their dissent from it. If there 
should be any doubt of this, upon the face of 
the statutes, we beg leave to refer your lord- 
ship to bishop White’s interpretation of them, 
which is of equal validity .♦ 


* Bishop White’s Interpretation of the words 
De major e parte Sociorum , in the Statutes 
of Jesus, College. 

De majore parte sociorum quomodo acci- 
pienda sit, tarn in dietd statuto de electione 
officiariorum, cap. IS, quam etiam in statuto 
de electione sociorum et forma ejusdem cap. 
5 et denique in statuto de scholaribus in col- 
legio exhibendis cap. 9, de quibus omnibus 
idem dubium movetur, ita judicamus. Ni- 
mirum cum in statutis vestris observemus re- 
quiri alias universaliter majorem partem om- 
nium sociorum, ut in quibusdam rebus ct 
negotiis arduis, cap. 3. 25, 26, 27, 28, memo- 
ratis, alias simpliciter et indefinite majorem 
partem sociorum, non adjecta voce omnium, 
ut in elcctionibus sociorum, scholarium, et 
officiariorum dictis capitibus 5. 9. et 12. cum- 
que prseterea unicuique dictarum clectionum 
suus certus terminus ultra quern differri non 
deheat in iisdem statutis limitetur, cum de- 
nique in dicto statuto, de electione sociorum, 
expresse et signanter dicatur, magister con- 
voCabit omnes socios ejusdem collegii turn in 
academia prarsentes, absentium nulla habita 
ratione aut mentione facta, eademquc esse 
videatur reliquorum duorum statutorum ratio: 
his igitur omnibus diligenter collatis et per- 
pensis, tam verba ilia dicti capitis quinti, de 
electione sociorum et forma ejusdem, illi elccti 
censeantur et pro electis reputentur, in quos 
magister et in ejus absentia praesidens sive 
locum tenens et major pars socioruin consen- 
serint, quam ilia capitis noni, dictos vero 
scholares per magistrum et majorem partem 
sociorum toties eligi et admitti volumus, ct 
denique ilia capitis duodecimi, illi pro electis 
officiariis habeantur in quos magister vel in 
ejus absentia praesidens et major pars sociorum 
expresse consenserint, ita interpretamur, ut 
intclligantur, etintelligi debeant, non de ma- 
jore parte numeri sociorum pro tempore exis- 
tentium, sed tantum de majore parte sociorum 
turn in academia praesentium quando elec- 
tionem fieri debere contigerit. 

Proviso semper, quod in omnibus dictis 
electionibus requiratur praesentia majoris partis 
totius numeri sociorum pro tempore existen- 
tium. Proviso tamen insuper quod si quis 
sociorum legitime monitus sive vocatus ad 
capitulum venire nolucrit, aut neglexerit, vel 
cum semel pnesens fuerit in capitulo sine 
venia discesserit, habeatur pro ilia vice et 
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The last ground of objection is, that the 
sentence of removal from the college is not 
only not warranted by the statutes, but is 
clearly inconsistent with that statute, which 
requires constant residence of the master and 
fellows. 

In answer to this we must observe, that 
the statutes confer a power of total expulsion 
itself, for such acts of misconduct, as are more 
particularly criminal and offensive. But altho’ 
it were true, that the sentence was not ex- 
pressly marked out by the statutes, yet we 
contend, that it was perfectly competent to 
the college to pronounce it under that general 
and necessary authority which it possesses in 
all cases of discipline, whether specifically 
described in the statutes or not. Temporary 
amotion is a punishment well known, and is 
frequent in the practices of all colleges for 
offences either moral or academical. It is 
analogous to the canonical punishment of 
suspension ab officio, which is chargeable with 
inducing the same inconsistency as is com- 
plained of in the present case, since the mi- 
nister is thereby restrained from discharging 
those duties which he has solemnly bound 
himself to perform. It is analogous to most 
punishments in civil society, which induce, 
for the time they last, a disability of doing 
several acts which the guilty person would 
otherwise be under au obligation of perform- 
ing. A similar inconsistency to that which 
is now complained of, occurs between two 
of our own statutes : the statute De Refec- 
tionibus, cap. 19, says that the fellows shall 
not be absent from dinner or supper in the 
hall, nisi ex causk rationabili, per magistrum 
et seneschallum approband&. And yet the 
statute De Malis Moribus, &c. cap. 8, re- 
quires that a fellow, for certain offences shall 
be put out of commons. This objection we 
cannot help observing is somewhat extraor- 
dinary, coming from a man in Mr. Frend’s 
situation, since it goes to the lenity of the 
sentence; for the statutes would have war- 
ranted the college in punishing him, by total 
expulsion, for an offence of such magnitude as 
that of which he has been guilty. We have 
the honour to be, my lord, your lordship’s 
most dutiful and most obedient servants, 

W. Pearce, 

W. Mathew, 

J. Plampin, 

J. COSTOBADIE, 

Two. Bayley, 

Thomas Castley. 

The prosecution in the university now took 
up the attention of the appellant, so that 
having only cursorily looked over the answer, 
he wrote to the bishop to excuse himself from 
replying to it immediately. 

quoad res explicandas in illo capitulo tanquam 
Dullus de nutnero existentium. 

The above is the interpretation referred to. 
—i'rend. 


Proceedings in the Case of [744 

My lord; Mr. Mathew put into my hand 
yesterday, by your lordship’s order, the an- 
swer of the master and certain fellows of the 
college to my appeal. The same motives 
which led them to condemn me, unheard, m 
this college, instigated them to make part of 
a cabal to prosecute me in the vice-chai^ 
cellor’s court, and I have been under the ne- 
, cessity of appearing in that court four days ; 
where, after a strict examination of fifteen 
hours, the facts have not been proved which 
they have misrepresented in their answer, 
and on which, after a few minutes conversa- 
tion, they took on themselves to pass a sen- 
tence wholly irrelevant and unjustifiable in 
law and equity. 

My accusers are expected to finish their 
charges on Friday next, and I shall be called 
upon for my defence in the course of next week. 
Your lordship is sensible that a person who 
has for the last three months laboured under 
the pressure of every thing which malice and 
calumny can suggest, and whose attention has 
been wearied by the fatigue of observing the 
wretched tricks which my accusers have used 
in attacking me, is incapable of sitting down 
immediately to reply to the master’s answer^ 
in a manner worthy of your lordship’s notice, 
and I shall therefore presume so far on your 
lordship’s patience, as to delay the reply till I 
have completed my defence before the uni- 
versity. As the annals of the university do 
not present an instance of a persecution at- 
tended with so many circumstances of malice 
and ingratitude, and so contrary not only to 
the principles of the Christian religion, but 
to every maxim of law and justice, I trust that 
your lordship will, with your usual kindness, 
accede to the request of a much injured man, 
and one, who is with great respect, my lord, 
your lordship’s very obedient and humble 
servant W. Frend. 

Jet. Coll . Camb. May , 15, 1793. 

The bishop did not condescend to answer 
this letter, but by his secretary, allowed three 
weeks, to commence on May 22nd, for the 
drawing up of the reply, fiefore the expira- 
tion of that term another request was made 
in the following letter : 

My lord ; I am sorry to be under the ne- 
cessity of making another application to your 
lordship, to request farther indulgence with 
respect to the time of making my reply to the 
paper delivered to me by Mr. Mathew. A 
plain statement of facts will, I flatter myself, 
convince your lordship that my request is not 
unreasonable. 

The vice-chancellor’s court was broken up 
last Thursday, after having sat eight days, 
during which, my attention was necessarily 
taken up with the proceedings ; and the fa- 
tigue I underwent might have borne down 
men of much stronger constitutions. On Fri- 
day I appealed to the university, and on Sa- 
, turday the proctor, in the name of the uni- 
versity, inhibited the vice-chancellor from 
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putting his sentence, which is founded neither 
in law nor evidence, into execution. I must 
now prepare myself to appear before the de- 
legates, and not being by any means reco- 
vered from the fatigue of the last business, 
your lordship will, 1 hope, have the goodness 
to allow me a longer time to prepare the reply 
to be laid before your lordship. 

It is an unusual thing that an Englishman 
should be thus employed in two different 
courts, on the same subject, and I was once 
in hopes that my persecutors would have per- 
mitted a decision to take place in one court 
before they proceeded to attack me in ano- 
ther. But as they were resolved to harass 
me to the utmost of their power, I have only 
to commit myself to your lordship’s protec- 
tion, and to request that, as to this moment 
1 have not been free from vexation, and am 
now scarce able to take pen in hand, I may be 
indulged with longer time, or, if it should be 
agreeable to your lordship, I could wish to be 
permitted to delay my reply till the merits of 
the cause, now pending in the university, have 
been fully and finally discussed by its dele- 
gates. I have the honour to be, with great 
respect, my lord, your lordship’s very obedient 
ana humble servant, 

W. Frend. 

Jems College, Camb. June 3, 1793. 

The bishop, in return, answered by his 
secretary, that he did not think it consistent 
with a proper attention to the college, and 
the nature of the business referred to him, to 
comply with the request. His lordship was, 
therefore, put to the trouble of receiving ano- 
ther letter. 

My lord; As the circumstances already 
mentioned to your lordship have prevented 
me from giving more than a cursory glance 
at the answer to my appeal, I am by no means 
certain what time or trouble will be requisite 
for the reply. But if I am not in the mean 
while called upon by the university, I shall 
do my utmost endeavours that it may be with 
your lordship by the end of next week. I 
have the honour to be, with great respect, 
my lord, your lordship’s very obedient hum- 
ble servant, W. Frend. 

June 5th, 1793. 

After this the appellant went into the coun- 
try for a few days, and on his return to college 
drew up, in a couple of days, his reply, which 
he sent, accompanied with the following let- 
letter, to the bishop : 

My lord ; Inclosed is ray reply to the an- 
swer of the master and five fellows of this 
college. Had I, on the receipt of it, read it 
twice over, your lordship would not have been 
troubled with any requests from me for time 
to consider it. I remain with peat respect, 
my lord, your lordship’s very obedient hum- 
ble servant, W. Frskjd. 

Juju U, 1793 , 


The absence, it is presumed, of his secre- 
tary, put his lordship to the trouble of writ- 
ing an answer to the above in the following 
words : 

The bishop of Ely received, by yesterday’s 
post, Mr. Frend’s reply to the answer of the 
master and fellows of his college to his ap- 
peal against their sentence. His lordship de- 
sires Mr. Frend will deliver a copy of the 
reply to the master and fellows for their con- 
sideration. 

June 20th, 1793. 

In obedience to this order, as the master 
was absent, a copy of the reply was given to 
the president of the college. 

Reply. 

My lord ; The answer to my appeal is sign- 
ed, I perceive, by the master and five only of 
the fellows, who agreed to remove me from 
the college : from wnence I conclude that the 
sixth fellow being fully sensible of hb error, 
in acting in so unwarrantable a manner against 
one of nis society, refused to be any farther 
connected with those by whom he had been 
misled. I am not surprised that the five fel- 
lows should praise themselves for their lenity; 
since they nad sent to your lordship an ac- 
cusation very different from the resolutions 
entered into at the meeting of the 3rd of 
April, and had besides been most of them 
part of a cabal, to deprive me of my degrees, 
and to banish me from the university. It is 
no wonder that they should talk of lenity, 
who regard as of little moment the inconve- 
nience which a man of letters must feel, by 
being deprived of the calm repose requisite 
for study, and of access to the rich repositories 
of learning in this place : but their language 
in my opinion is insolence in the extreme, and 
adds insult to injustice. 

I have said that the master and fellows sup- 
posed jne to be the publisher of a certain 

f iamphlet, and they have now laid before your 
ordship the evidence by which they were 
guided. It is the boast of Englishmen, that 
toe accused person should be confronted 
with the witnesses, but, as in this instance a 
different conduct was pursued, it is no wonder 
that the pretended judges should not only fall 
into error, but should present with the utmost 
confidence such error to your lordship. 

I do declare, and am ready to attest upon 
oath, that in the evidence laid before your 
lordship, there b an absolute falsehood. 

The master and the five fellows confess, 
that no exceptionable passages were pointea 
out, and, in excuse, refer to the general tenor 
and tendency of the whole composition. What 
may be their ideas of the tendency of any 
work, it is not necessary for me to inquire. I 
do not conceive them to be competent judges 
of my writings, nor ever intend to govern 
myself by their notions of composition. In 
the most wretched inqubition that the world 
has ever seen, such a pretext for punishing a 
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man has never been held forth. Some spe- 
cific charges have been brought against the 
accused person, and whether the crimes were 
real or fictitious, the disciples of St. Dominick 
carried on the appearance of justice. Even 
the persecutors oi Galileo did not think the 
tendency of his philosophy a sufficient cause 
for confining him in prison. They brought 
forward the charges on which bet was con- 
demned, namely, for contradicting the scrip- 
tures and violating the laws of the holy see. 
To remove a man from college on the sup- 
posed evil tendency of his publications, is to 
open a door for the worst of persecutions. The 
first printed Bibles in England were burnt, 
because of their supposed dangerous tendency, 
and if this pretext were allowed, students 
must hereafter shut up their books, lest, if 
by a regular attention to college duties, they 
should offend some of the body who might 
be notorious for a disregard of all order and 
decorum, the publishing of a book should 
render them oonoxious to every species of 
vindictive malice and resentment. 

Under this head, I beg leave to offer to your 
lordship’s consideration the following histo- 
rical fact, which shows, in the strongest 
manner, the sense of the whole bench of 
bishops, on a similar occasion. In 1701, the 
lower house of convocation took into consi- 
deration bishop Burnet’s Exposition of the 
thirty-nine articles of the church of England ; 
and coming to several resolutions upon it, 
laid them before the upper house, which 
proceeded, among others, to the following 
' conclusion : “ That the-lower house of convo- 
cation’s censuring the book of the bishop 
of Sarum, in general terms, without men- 
tioning the particular passages on which 
the censure is grounded, is defamatory and 
scandalous."* 

The reason for not pointing out the parti- 
cular statutes against which I am supposed to 
have offended, is ridiculous and puerile in the 
extreme. The statutes are given us as a rule 
of conduct, and to prevent arbitrary pro- 
ceedings : I have sworn to obey these sta- 
tutes, and to submit to a punishment ac- 
cording to the statutes, but not to any other. , 
The college has certainly a right to punish a I 
member Tor an offence contra bonos mores , , 
but the offence is punishable only according 
to the statutes. Any punishment, not au- ■ 
thorized by the statutes, a fellow of this col- 
lege is not bound to submit to ; and if the | 
master should pretend to enforce it, he does it 
under the peril of perjury : for, he has taken | 
an oath to govern according to the statutes, j 
This subject has been well stated in the j 
protest laid before your lordship by three of 
the fellows present at the meeting on the 
third of April. “ We conceive, that the 

* See Historical Essay upon the Govern- 
ment of the Church of England, by George 
Reynolds, LL. D. archdeacon of Lincoln, p. 

• 194. Frcn<(. 
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master and fellows have not a power of pu- 
nishing any fellow of the college, till it is 
clearly proved that he has offended against 
some one of the college statutes; and that 
then they are empowered to inflict only such 
punishment as the statute requires." 

I have said, that I had no opportunity of 
vindicating myself from the supposed charges ; 
and the master and the five follows refer your 
lordship to some course of proceedings, which 
not having seen I might invalidate, by re- 
peating only my former assertion. But it is 
very extraordinary that the master and the 
five fellows should pretend to say, that I had 
three opportunities offered of making my de- 
fence, when three of the other fellows, who 
were present with them during the whole of 
the time, declare, as one reason for dissenting 
’ from the resolution of removing me from the 
| college, that I had no opportunity given of 
; vindicating myself. Their words are , u It ap- 
| pears to us to be repugnant to the principles of 
justice, and contrary to the rules observed in 
every court, to pass sentence on any person 
before he has had an opportunity of answering 
to the particular charges brought against him, 
which, in the present instance, was not al- 
lowed to Mr. Frend.” In addition to this 
evidence, given by three very respectable 
members of our college, one of whom is a 
tutor, and exemplary in the discharge of 
every part ofithat office, I do declare, and am 
willing to attest upon oath, that the account 
delivered to your lordship is founded on a 
gross misrepresentation. 

The master and the five fellows assert, that 
their sentence, for such they call their resolu- 
tion, was virtually passed, by a majority of 
the fellows ; and, as a proof, allege, that a 
majority of the fellows being present at the 
meeting, and the major part of that meeting 
having concurred in the sentence, such sen- 
tence is valid, and to be considered as passed 
by the whole meeting, though some of the 
fellows expressed their dissent to it. The 
consequence of this reasoning is, That if a 
master of the college, regardless of his duty 
and his oath, should make a party amongst 
the fellows to injure another, should closet 
five of the fellows, and, by promises, solicita- 
tions, or threats, bring them over to his pur- 
pose, he may drive any person from the col- 
lege, of whom, through prejudice, he has 
conceived a bad opinion, or from whose fall 
he expects to derive an advantage. But the 
author of the statutes was not so inattentive 
to the liberty and independence of the 
fellows ; he was aware of the abuses which 
in general prevail in bodies of this sort, and 
would not permit a person to be exposed to 
the continual injuries, which he might re- 
ceive from the intrigues of a roaster and five 
fellows. The smafler crimes have punish- 
ments assigned to them, to be inflicted by die 
master or president, and dean : the greater 
crimes, by the master, and majority of the 
fellows. Bishop White’s interpretation caa* 
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not apply to this case ; for it was made for 
the relief of the fellows in certain cases, in 
which, from the inconvenience or impossibi- 
lity of assembling all the fellows, the college 
might be liable to sustain some detriment; 
but in his interpretation there is no reference 
to any statute on punishment, and it is con- 
fined solely to three statutes which limit cer- 
tain elections with respect to time. In the 
preseut instance, there can be no reason for 
not expecting the concurrence of a majority 
of the fellows, if the sentence were justifiable ; 
since the meeting was not confined to any 
particular time, and the roaster was vested 
with sufficient authority to bring all the fel- 
lows together. As there was more than a 
majority of the fellows present, and only six 
concurred in the resolution of removal, the 
proper mode of arguing is, that not only those 
four who dissented from the resolution, but 
all the rest who did not appear disapproved 
entirely of the master’s conduct, m pre- 
tending to call the fellows together on a- sub- 
ject, in which it is evident they thought them- 
selves not at all concerned. For I cannot 
allow the master and fellows of this college 
any right to decide on the merits of a work 
written by one of their body The statutes 
give them no such power, and if a fellow of 
the college should, by'printing or publishing, 
act contrary to the laws of the realm, he is in 
common with other Englishmen, liable to be 
brought before the tribunal of justice. 

Instead of answering my last objection, and 
pointing out the statute which warrants their 
resolution of removal, the master and five 
fellows are content with saying, that the col- 
lege could pass such a sentence under that 
general and necessary authority which it pos- 
sesses in all cases of discipline, whether speci- 
fically described in the statutes or not. But, 
unfortunately for them, I have taken an oath 
to obey, and will obey only in those cases 
prescribed by the statutes, and the same oath 
which obliges me to obey only in certain 
cases, is a sufficient proof that the college can 
demand obedience only in those cases. 

The punishment of a fellow, by a tempo- 
rary removal from his college, is not known 
in the university, except in those colleges, in 
which it is enjoined by their statutes, and I 
have good reason for saying, that the asser- 
tion of the master and five fellows, con- 
cerning the frequent practice of such amotion 
in the university at large is without founda- 
tion. But were this true in other colleges, 
we are to be governed by our own laws, not 
by the laws or practice of any other commu- 
nity. Where the punishment of removal is 
statutable, the inflicting of it supersedes the 
duties required by the other statutes. On 
this principle the suspension of a clergyman 
ab officio, is perfectly consistent with his 
general obligation to discharge the duties of 
Eis office : such obligation being only condi- 
tional, and dependant on his own conduct, 
and the judgment of his superior. But would 
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your lordship think yourself justifiable in as- 
suming a discretionary power of banishing a 
clergyman from his living, who, by his oath, 
is obliged to residence, such punishment not 
being enjoined by any law of the church? 
There is no inconsistency between the two 
statutes pointed out by the master, and the 
five fellows. To make such inconsistency, 
they must suppose, that the fellow, who, in 
virtue of the latter, shall be put out of Com- 
mons, is not obliged by the former to dine ia 
the hall at his own expense ; or if any such 
inconsistency should be allowed, it is certainly 
not a similar one, as it arises from an express 
injunction of the law-maker. And, it the 
founder of the college had thought fit, among 
other punishments, to appoint that of tem- 
porary removal, and to aaa, that it might be 
inflicted by the master, and six of the fellows, 
there would be no doubt of the obligation on 
every fellow to comply with it ; but as the 
master, and the five fellows, have not 
brought the least shadow of a proof that this 
is the case, my objection remains in full 
force. 

On the whole, I cannot help observing to 
your lordship, that the master, and the five 
fellows, have failed in their answer to every 
one of my objections. Being sensible of the 
weakness of their cause, and the badness of 
their arguments, they pretend to talk of the 
lenity of their sentence, and of the situation 
in wnich they suppose me to be placed. The 
offence, of which they conceive me to be 
uilty, is an ideal one ; the statutes would not 
ave warranted them in punishing me by 
total expulsion ; and if they had, the exchange 
of expulsion for a temporary removal, must, 
on my part, have been optional. So far from 
giving the master and five fellows, any credit 
for their lenity, I conceive them to have done 
the utmost in their power, for which they 
imagined that they had the least semblance 
of a pretext, and the injustice of their conduct 
is apparent in the total irrelevancy of their 
sentence. For, what has the publishing of a 
book, containing speculative opinions, to do 
with the behaviour of an individual ? What 
misbehaviour could they ever charge me with ? 
What certificate of good behaviour do they 
require ? What proofs will satisfy Mr. Plaru- 
pin, who is a tutor in the college, and noto- 
rious for neglect in the most material part of 
his office, that of giving lectures? If proofs 
were requisite, I could bring them signed by 
the mosf respectable members of this univer- 
sity, and the first literary characters in the 
kingd6m ; and I should have the utmost con- 
tempt for myself, if my character could be 
in the least hurt by any imputation which the 
master, and the five fellows, have endeavour- 
ed to fix upon it. Instead, therefore, of re- 
quiring a certificate of my good behaviour 
elsewhere, let them first produce some proofs 
of my misbehaviour during my residence 
among them ; and if they could do that in a 
satisfactory manner to your lordship, the con- 
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sequences are well known. As to this worse 
than inquisitorial manner of proceeding, by 
examining witnesses without confronting 
them with the accused, by refusing to hear a 
man in his own defence, by condemning him 
without pointing out the statute against 
which he has offended, by passing a sentence 
which is totally illegal, and has no connexion 
with the supposed crimes, I am persuaded it 
must be as cfisgusting to your lordship, and 
eveiy other liberal mind, as it is to, my lord, 
your lordship's very obedient servant, 

W. Frend. 

On the 16th of July, the master of the col- 
lege called a meeting of the fellows, and in it 
read to us a paper which he professed to have 
received from the bishop of Ely, and on the 
twenty- sixth of July, it was copied into the 
order-book of the college, as appears from the 
following extract: 

July 26, 1793. 

At a meeting of the master and all the fel- 
lows resident m college, Mr. Frend having 
appealed to the visitor against the sentence 
contained in the foregoing page, and the visi- 
tor having dismissed the appeal, and affirmed 
the sentence in the following words : 

To the reverend the master and fellows of 
St. Rhadegunde, or Jesus College, in the 
university of Cambridge. 

Gentlemen; I have carefully perused the 
appeal of the reverend William Frend, of your 
college, against the proceedings had and sen- 
tence passed upon him, as publisher of a 
pamphlet, intituled Peace and Union recom- 
mended to the associated bodies of republi- 
cans and anti-republicans ; by the master and 
major part of the fellows of your society, toge- 
ther with the answer of the said society, and 
the reply of the appellant, and the several 
documents therein referred to, and having 
duly deliberated thereupon, I dismiss the 
said appeal, and affirm the sentence of amo- 
tion. — I am, Gentlemen, your constant well- 
wisher, 

James Ely, visitor. 

July 13, 1793. 

Agreed, that if Mr. Frend does not quit the 
college according to the sentence, that no 
time should be lost in Enforcing the sentence 
in the manner pointed out by sir William 
Scott, in an opinion given by him on this oc- 
casion. 

W. Pearce, master. 

W. Mathew. 

Thos. Bayley. n 
Mr. Frend was not at that time in college, 
but the master informed him by letter, that on 
the second of August, admission into the col- 
lege would be denied to him. On that day 
Mr. Frend returned to college, and about 
twelve o’c lock received an intimation in writ- 
ing from the master, that the college servants 
were prohibited from supplying hi m in future 
with any necessaries. 


This case was afterwards, by Mr. Frend, 
brought before the court of King’s-bench. 

It is thus reported 5 Term Rep. 475. 

Thursday , Jan. 23 d, 1794. 

The King against the Bishop of Ely. 

Raine moved, and was supported by Gibbs, 
for a rule calling on the bishop of Ely to show 
cause why a mandamus should not issue, di- 
rected to him, commanding him as visitor of 
Jesus College, Cambridge, to hear and deter- 
mine an appeal of the reverend W. Frend, 
late a fellow of that college, against a sentence 
of amotion. 

It appeared from the affidavit of Mr. Frend 
that in April last he was “ removed from his 
college" by a sentence of the master and 
fellows, on a charge of having written b 
seditious pamphlet : that the defendant ap- 
pealed against this sentence to the bishop of 
Ely, as visitor, on the grounds that no excep- 
tionable passages in the pamphlet had been 
produced ; that no laws of the college, against 
which the appellant had offended, were 
pointed out ; that the appellant had no oppor- 
tunity of vindicating himself ; that there was 
not a majority of all the fellows of the college 
concurring in the sentence, as the statutes 
required; and that the punishment was not j 
statutable : that in answer to this appeal the 
master and five of the fellows asserted to the 
visitor that they had examined evidence re- 
lating to the publishing of the pamphlet, by 
which they were convinced that Mr. Frend 
was the publisher; that the appellant had 
three distinct opportunities given to him to 
defend himself ; and that the sentence which 
they had taken upon themselves to inflict, 
was virtually passed by a majority of the 
fellows : that to this answer the defendant 
replied that the evidence was false; that, 
with respect to the opportunities offered to 
him of making a defence, the master and 
five fellows had misrepresented the case to 
the visitor, and that three other fellows had 
protested against the sentence on this ground 
that Mr. Frend had not had an opportunity 
of answering the charge. “ That upon the 
appeal thus made to the visitor, the answer 
of the master and the five fellows, and the 
reply of the appellant, the visitor, without 
reference to any of the statutes of the college, 
without noticing the allegations of the appel- 
lant, or the want of proof on the part ot the 
master and five fellows, without specifying 
any reasons (agreeably to the constant practice 
of former visitors) for his concurrence with the 
sentence of the masters and fellows, in short 
with a simple declaration that he had duly 
deliberated upon these things, determined 
in these words, “ I dismiss the said appeal, 
and affirm the sentence of amotion." 

The counsel for the rule admitted that this 
court had no authority to compel the bishop 
to exercise his visitatorial power in any parti- 
cular mode, or to correct his sentence, oow* 
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ever erroneous, if that sentence were pro- 
nounced after hearing the merits of the case 
on appeal; Philips v. Bury, 1 Ld. Rayrn. 5, 
2 T It. 346 ; but contended that in this case 
the bishop had not heard the appeal of 
Mr; Frend at all ; for that though he received 
the appeal, be dismissed it without hearing 
any of the parties. They also mentioned R. 
v. the bishop of Lincoln Tr. 25 Geo. 3. B. R. 
[2 T. R. 338.] j where the court said they 
nad a right to compel a visitor by man- 
damus to hear an appeal, in order that he 
might form his judgment on the merits of it 
Lord Kenyon, C. J. If there were the most 
remote probability of raising a question in 
this case, we ought to grant a rule to show 
tause, in order that the question might be 
further investigated. But as there is no pro- 
bability of throwing fresh light on this case, 
and as according to the circumstances now 
disclosed the ride which applies to cases of 
this description has been so clearly settled 
for near a century (since the case of Philips 
y. Bury) that it ought not now to be brought 
in question again, I think it would be unjus- 
tifiable to put the bishop to the expense of 
showing cause against a rule, which is desti- 
tute of every foundation on which it can rest. 
It was settled in Philips v. . Bury, in wliich 
determination the profession has ever since 
acquiesced, that this court has no other power 
than that of (hitting the visitatorial power in 
motion (if I may use the expression), but that 
if the judgment of the visitor be ever so erro- 
neous, we cannot interfere in order to correct 
it Now here the visitor received the appeal ; 
each party disclosed his case to him; the 
whole merits of the case were before him; 
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and he has exercised his judgment upon the 
whole. If therefore we were to interfere, it 
would be for the purpose of controlling his 
judgment. But any interference by us to 
control the judgment of the visitor would be 
attended with the most mischievous conse- 
quences, since we must then decide on the 
statutes of the college, of which we are igno- 
rant, and the construction of which has been 
confided to another forum. 

Ashhurst J. When a visitor refuses io receive 
and hear an appeal, this court will compel him 
to exercise his visitatorial power: out we 
have no authority to compel him to form a 
particular judgment on the merits. Here the 
bishop has heard and decided ; and I think 
that tne appellant does not state the ground 
of his application correctly, when he says that 
the bishop has not heard the appeal. 

Buller J. The whole turns on the equivocal 
use of the word, “ heard.'* The appellant 
thought he had a right to be heard personally 
before the visitor, and that the bisnop ought 
not to have decided without hearing parol 
evidence. But that is not the course of pro- 
ceeding on these appeals. Here the appellant 
states that he did appeal ; that the college 
sent their answer to the bishop ; and that he 
(the appellant) replied to it ; then the bishop 
did hear the appeal in the way in which such 
appeals are usually heard. 

Grose /. If the bishop had not exercised 
his judgment at all, we would have compelled 
him : but it is objected that he has not exer- 
cised it rightly; to this I answer that we have 
no authority to say how he should have de- 
cided. 

| Rule refused. 


677. Proceedings in the Case of Daniel Isaac Eaton,* upon an 
Indictment for publishing a Libel, intituled> “ The Second 
Part of the Rights of Man, combining principle and prac- 
tice.” By Thomas Paine. Tried at Justice Hall, in thd 
, Old Bailey, before Sir John William Rose, Seijeant at Law, 
Recorder of the City of London, on Monday, the 3rd Day of 
June: 33 George IIL A. D. 1793. 


tvDicnrfENT. 

At the general session of Oyer and Terminer,, 
of our Lord the King, holden for the city 
of London, at Justice-hall, in the Ola , 
Bailey, within the parish of St. Sepulchre, i 
in the Ward of Farringdon without, in 
London aforesaid, on Wednesday, the 
iwetieth day of February, in the thirty - 


• See the next caSe; and in this Collection, 
the trials of this same Daniel Isaac Eaton, in 
IT 94, and 1812 post. 

VOL. XXII. 


third year of the reign of our sovereign 
lord, George the Third, king of Great 
Britain, &c. 

London ,) XHE jurors for our lord, the 
to wit. S king, upon their oath present. 
That Daniel Isaac Eaton, late of the parish of 
St. Botolph, without Bishopsgate, in the ward 
of Bishopsgate, in the city of Loudon, afore* 
said, bookseller; being a wicked, malicious, 
seditious and ill-disposed person, and being 
greatly disaffected to our said sovereign lora 
the now king, and to the constitution and go- 
3 C 
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vernment of this kingdom, and most unlaw- » duces a fermentation which endeavours to 
fully, wickedly, seditiously and maliciously, ! discharge it.* And in another part thereof, 
devising, contriving, and intending, to scan- j according to the tenor and effect following, 
dalize, traduce, and vilify our saia lord the ! that is to say, “ Hereditary system * (mean- 
now king, and the hereditary succession to the ing amongst other things the hereditary 
crown and regal government of this kingdom, system of succession to the crown of this 
as by law established, and to alienate and kingdom) “therefore, is as repugnant to human 
withdraw from our said present sovereign lord wisdom, as to human rights, and is as absurd, 
the now king, the true and due obedience, as it is unjust.* 

fidelity and allegiance, of his subjects, and And in another part thereof, according to 
wickedly and seditiously to disturb the peace the tenor and effect following, that is to say, 
and tranquillity of this kingdom : on the ° Whether I have too little sense to see, or 
seventeenth day of January, in the thirty- too much to be imposed upon, whether I have 
third year of the reign of our said present too much or too little pride or of any thug 
sovereign lord the kiug, with force and arms else, I leave out of the question, but certain it 
at the parish aforesaid, in the ward aforesaid, is, that what is called monarchy * (meaning 
in London aforesaid ; he the said Daniel amongst other things the monarchy of this 
Isaac Eaton, unlawfully, wickedly, roalici- kingdom) “ always appears to me a silly con- 
nusly and seditiously did publish and cause to temptible thing, I compare it to something 
be published, a pertain scandalous malicious kept behind a curtain, about which there is a 
and seditious libel, intituled, “ Rights of great deal of bustle and fuss, and a wonderful 
Man, Part Second, combining Principle and I air of seeming solemnity, but when by any 
Practice, by Thomas Paine, Secretary for j accident the curtain happens to be open, and 
Foreign Affairs to Congress, in the American , the company see what it is, they burst into 
War, and Author of the Works intituled j laughter.* And in another part thereof ac* 
Common Sense, and the First Part of the cording to the tenor and effect following, that 
Rights of Man. London, printed for H. D. is to say, “That monarchy "(meaning amongst 
Symonds, Paternoster row, 1792 .* In which other things the monarchy of this kingdom) 
said libel are contained (amongst other things) u is all a bubble, a mere court artifice to procure 
divers scandalous, malicious, and seditious money, is evident (at least to me) in every 
matters, of and concerning the hereditary character in which it can be yiewed.* And 
succession to the crown and regal government i n another part thereof according to the 
of this kingdom, as by law established, that tenor and effect following, that is to say, a It 
is to say, in one part thereof according to the can only be by blinding the understanding of 
tenor and effect following, that is to sav, naan, and making him believe that govern- 
u It cannot be proved by what right hereefi- ment is some wonderful, mysterious thing, 
tary government* (meaning amongst other that excessive revenues are obtained. Mo- 
• things the said hereditaiy government of this narchy * (meaning amongst other things die 
kingdom), “ could begin, neither does there v monarchy of this kingdom) “is well calculated 
exist within the compass of mortal power a to ensure this end. It is the popery of govero- 
right to establish it "(meaning such hereditaiy ment, a thing kept up to amuse the ignorant, 
government). “ Man has no authority over and quiet them mto taxes,* in contempt of 
posterity in matters of personal right, and cur said lord the now king, in open violation 
therefore, no man or boay of men, had, or the laws of this kingdom, and to the great 
can have a right to set up hereditary govern- danger of our happy constitution, to the evil 
ment,* (meaning amongst other things, the example of all others in the like offending, 
hereditary government of this kingdom.) and against the peace of our said lord tfie 
And in another part thereof, according to the king, his crown and dignity, 
tenor and effect following, “ Hereditary sue- Wituess, 

cession * ( meaning amongst other things the Charles Humfhbies. 

said hereditary succession to the government j , 

of this kingdom) “ is a burlesque upon mo- ' VRTs 

narchy, it puts it in the most ridiculous light, Mr. Thomas Preston, Miles’s-lane Cannoo- 

by presenting it as an office, which any child street. 

t)r ideot may fill. It requires some talents to Edward Howell, Ditto. 

be a common mechanic, but to be a king re- Joseph Cecil, Ditto. 

quires only the animal figure of man, a sort Jos. Greening, Crooked lane. 

of breathing automaton, this sort of supersti- Thomas Bond, Ditto. 

tioh may last a few years more, but it cannot Thomas Swaine, Lilipo't-lane. 

long resist the awakened reason and interest Joshua Windsor, St. Martin Vle-grand. 

of man.* And in another part thereof ac- David Bligh, Ditto. 

cording to the tenor and effect following, Jonathan Cope, Ditto. 

-that is to say, “ A government calling itself John Morgan, St. Ann’s-lane, AI- 

free, with an hereditary office* (meaning dersgate-stred 

amongst other things, the government of this Jos. Scammel, Noble-street 

kingdom, with an hereditary office of king Samuel Glover, Alderagate-street 

thereof) “is likeathorn in the flesh, that pro- Counsel for the Prosecution.— Mr. Garaow, 


Digitized by t^ooQie 



75T] for publishing a LibeL 

E 1812 Solicitor; in 1813, Attorney General;] 

. Fielding. 

Altornies. — Messrs. Chamberlayne and 
W hite, Solicitors to the Treasury. 

Counsel for the Defendant. — Mr. Felix 
Vaughan, Mr. John Gurney. 

Attorney. — Mr. I. A.Bonney, No. 4, Pcrcy- 
street, Rathbone-place. 

[Mr. Fielding opened the Indictment.] 
Mr. G arrow. Gentlemen of the jury ; — I 
have also the honour of attending you upon 
this occasion, charged with the duty of stating 
to you, on the part of the crown, the circum- 
stances which belong to this case, imputing to 
the defendant the guilt of being the pub- 
lisher of a seditious libel. 

As this is an appeal between the defendant 
and the public, calling upon you, under the 
most solemn of all sanctions, to decide ; I 
should, after what has passed upon the sub- 
ject of this publication in other places, have 
contented myself, with very shortly desiring 
that the passages should be read to you, that 
the fact of publication should be proved, and j 
should then have asked for your verdict. 
The reason I take another course is this, it has 
happened somehow or another, that persons 
standing in the situation of the defendant, 
have had the good fortune, in every place in 
which they have been prosecuted, to be de- 
fended by very considerable talents and abili- 
ties, from the exercise of which it is to be ex- 
pected (as experience has shown us it has 
been practised), that all that the ingenuity and 
learning of the profession can bring in aid of 
such defendants, will be exerted for the pur- 
pose of standing as a shield between them 
and the verdicts of juries, in order to protect 
them from conviction. 

Upon the present occasion, the defendant 
has the advantage of the attendance of a 
learned friend of mine, if he will permit me 
to call him so, for whose abilities I have very 
great respect, and therefore it will be my 
duty (as in all probability this will be the 
only stage of the cause, in wtiich 1 shall 
have an opportunity of addressing you) to an- 
ticipate the modes of defence which my friend’s 
ingenuity will find out, and appeal from that 
ingenuity to your plain sober common sense 
and discretion, to decide between iny friend 
and me, upon the propriety of the defendant’s 
conduct. 

In the outset of the cause, I say this, re- 
presenting the public, if you have any seri- 
ous, sober, rational, doubts of tbe guilt of the 
defendant, upon any of the fair topics, that 
may be adduced before you, in God's name 
pronounce him Not Guilty. If on the other 
hand, when the evidence shall be laid before 
you, when you shall have attended to this 
publication, as men of sober reasoning must 
attend to it. you shall find it impossible to 
pronounce him not guilty without a breach of 
your oaths, or a dereliction of your duty, 
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sure I am, you will not incur the imputation 
of having sacrificed the one or infringed the 
other, upon any topics of compassion, huma- 
nity, or any other that ingenuity may fur- 
nish. 

It may occur to some persons who have' 
but superficially attended to this subject, that 
these prosecutions have been multiplied too 
much. Judge of that, when it is stated to 
you, that after this publication, which I sup- 
pose you have collected to be the Second Part 
of the “ Rights of Man,” written by that 
gentleman who states himself to be “ Secre- 
tary for foreign affairs to Congress in the 
American War, and Author of Common 
Sense;” — that when that had run through 
several rapid editions, at a high price, it was 
found that, in order to accommodate it to 
readers of all classes and descriptions, to find 
its way into (he most humble habitation of 
the most peaceful subject of this country, to 
make the poison spread and to gratify every 
palate, the press teemed with new editions at 
a cheap and easy rate; and notwithstanding 
all the admonitions of the prosecutions that 
were commenced, all the admonitions of the 
verdicts of juries, and all the judgments of 
necessary severity ; this defendant continued 
still in this metropolis, in the heart of those 
convictions, aud those judgments, with all of 
them staring him in the face, still to sell and 
to distribute this publication, until the noto- 
riety of his conduct was such, that they, 
whose duty it is to watch over the public 
tranquillity, thought themselves in duty 
bound to institute this prosecution. 

Upon the libel itself it will riot be neces- 
sary to adduce many arguments, for you to 
pronounce that it is what it is described to 
be, a most malignant, seditious, inflammatory, 
and mischievous libel. I admit to my learned 
friend, thai if taking this book, and residing the 
passages with its context and with its various 
parts, you should be of opinion, that upon 
the whole it is an innocent, fair discussion of 
a political subject, it will be your duty to 
acquit the defendant — If indeed that argu- 
ment could be offered to men of common 
sense, without an outrage upon reason, the 
author, instead of being as he is, suffering 
the judgment of the law, an exile, I hope an 
eternal exile, from this happy country, ought 
to have been a man acquitted, not con- 
demned.* 

Let it not be said that the press is Endan- 
gered by this prosecution, — that the freedom 
of the press is in danger, because libels, flagi- 
tious and seditious as this is, find their way 
into courts of justice. I state therefore, that 
if you should be of opinion that this book 
was written in the fair spirit of tme political 
inquiry, I do not desire you (because those 
I represent have not desired any body else) to 
find the defendant guilty. 

Gentlemen, I proceed to state some of these 


* See the trial of Thomas Paine, ante, p.357. 
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passages, and then you shall, if you please, as | 
you go along, judge for yourselves in what 
spirit they were published in this country. 
You will look, for certainly you are permitted 
to do so, at the relative situation of other 
countries, at the time of the publication ; that 
will assist you in discovering with what views, 
and with what spirit, this author wrote. 

He begins by talking of the constitution of 
the country, in that important part, the exe- ' 
cutive part of the government, the kingly 
office, and hereditary succession. — Observe 
how he speaks upon that subject.— I will give 
you his own words. 

He says, “ It cannot be proved by what 
right hereditary government could begin, nei- 
ther does there exist, within the compass of 
mortal power, a right to establish it.” 

Observe the reasoning, and see if his reason- 
ing be founded to what it extends. * Man 
lias no authority over posterity in matters of 
personal right, and therefore, no man, or body 
of men, had, or can have, a right to set up 
hereditary government.” 

In plain English and common sense, what 
does this mean? You Englishmen, at least to 
carry it no farther back than a century, have 
*been submitting to the folly, to the absurdity, 
to the tyranny, and to the despotism of a form 
of government, which has for its founds 
tion and corner stone, hereditary succession. 
You have been slaves therefore all that pe- 
riod, because, inasmuch as you have not 
given any consent to this form of govern- 
ment, inasmuch as you have not been called 
upon to give your approbation or disapproba- 
tion, and, as no mortal power could establish 
it, as man lias no right over posterity, and, 
as no man or set of men have a right to dic- 
tate to you, what government you shall have, 
--What is the argument? that you have been 
living the slaves of despotism, the shackles of 
which were forged for you by your ancestors. 
That it is, which this man, vain and absurd 
reasoner as he is, tells you ; he tells you all 
your rights, all your interests, all your chances 
of happiness, all that is dear and estimable in 
society, have been trampled upon, because 
those who according to him, had no right to 
$ay how you should be governed, have said, 
you shall have an hereditary succession. 

Poes the argument end here ? If no man, 
or set of men, have any right to enter into 
stipulations for posterity, how is it that we 
have any representatives in parliament ? How 
is it that any part of the constitution stands ? 
How is it that we have received from our an- 
cestors those three branches, the King, the 
Lords, and the Commons, of which our ad- 
mirable constitution is composed ? They have 
handed them down to us; but in the lan- 
guage of this author, they had no right to do 
so, for no man or set of men have a right to 
stipulate for posterity. It is folly, impudence 
and usurpation ; that is the argument of this 
jmanj — But perhaps this will be said to 
fair reasoning, and political discussion, 


and only the writing of a man, who thinks the 
constitution can be a little mended. 

He goes on to say, “ Hereditary succession 
is a burlesque upon monarchy, it puts it in the 
most ridiculous light — Is this fair, dispas- 
sionate reasoning ? Is this the man who comes 
here as secretary for foreign affairs to Ame- 
rica ? Is this gentleman in the spirit of re- 
forming our foolish opinions? — “ By presenting 
it as an office which any child or ideot may 
fill.” Is it so ? Why, if it were, I admit, that 
it is fair and fit for any man, to sit down in 
his closet, and state that, by way of argu- 
ment. — But is that true, or is it not an im- 
pudent assertion, within the knowledge of the 
author false, made in order to impose upon 
weak minds ? Is the executive government of 
this country, passing in the illustrious bouse 
in which it is to pass in succession I hope till 
the end of time, to be treated in this manner? 
Is he not telling you, that you are submitting 
to be governed in an office, which you look to 
as essential to the constitution you admire, 

I but which is, according to him, like a child's 
rattle, or the idle nonsense of an ideot? Is it 
not a malicious and seditious intent, to rouse 
up the discontents of the country ; — To alarm 
the people for every thing that is dear and 
valuable ; — to make them disgusted with the 
king and kingly office, — and to recommend it 
to them to get rid of it as soon as they can ? 

Then he goes on, “ It requires some talents 
to be a common mechanic ;” — still addressing 
himself with a meanness, of which I protest 
one is ashamed, to any vulgar mind, under 
whose notice this book may come ;— u But to 
be a king, requires only the animal figure of 
man — a sort of breathing automaton.” Is 
this the language of fair political discussion ? 
Is this the reasoning of a man, who thinks 
things may be mended by political discussion? 
or is it not the language of a man, sneering 
at all that is dear and valuable to this coun- 
try ? 

He says, “This sort,” — and if you wanted a 
commentary upon the rest of the text, this 
would furnish it, — “ This sort of supersti ion 
— What superstition ? the superstition in which 
we have been educated, as something we were 
to look up to as a blessing ; and which our 
maturer judgments have taught us to admire 
and adore;— attachment to royalty, the comer 
stone of this country. — 

“ This sort of superstition may last a few 
years more, but it cannot long resist the 
awakened reason and interest of man.” What 
is to become of it ? Why get rid of it, in conse- 
quence of this writing of mine, in consequence 
of my attempts, and those of others wno are 
engaged in this pious labour, .to illuminate 
mankind, to awaken their reason, and put 
them in the right track of inquiry and of 
action too, for 1 defy any mau alive to say, 
that that is not the meaning of the author of 
this book ! 

Is this, I ask again, calm, deliberate dis* 
cqssion? Is this what a man writes, desiring 
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St to go forth into the world, saying thus, if 
my reasoning is good, adopt it ; if it is futile 
reject ; if it is absurd, laugh at it ? No, it is an 
encteavour to undermine every thing that is 
estimable and useful, and to do it in a way 
that too often succeeds, for when you find you 
cannot attack a man to advantage by argu- 
ment, you may do something by & sneer. 

“ A government catting itself free, with an 
hereditary office, is like a thorn in the flesh, 
that produces a fermentation which endea- 
vours to discharge it.” 

“ A government calling itself free.’'— Let 
us see what that means in plain English ; for 
I invite my learned friena to this mode of 
reasoning upon the book, and let him con- 
vince you it he can, that this is plain sober 
reasoning, not calculated to do mischief. “ A 
government calling itself free !” You English- 
men call yourselves free. You say you live 
under a free government. Y ou say that in 
this country every man’s liberty is protected, 
his property secure, that he can go about his 
business with safety, that there is equal law 
for the poor and for the rich, in one word that 
you have adopted the cant of your ancestors, 
and calL yourselves a free people. 

But in thi3 freedom you have hereditary 
government, which is so utterly inconsistent 
with freedom, that “ it is like a thorn in the 
flesh, which produces a fermentation, which 
endeavours to discharge it.” What does this 
mean, but that the hereditary office of the 
king of this country, is to be got rid of by a 
fermentation? What is the argument? You 
who boast that you are free, and wish to be 
free, and have set the world a madding after 
your freedom, if you would restore yourselves 
to that envied character, or assert it if you 
never hail it before, get rid of your hereditary 
succession, it is a thorn that is stuck into your 
flesh ; set about the fermentation, — “ fermen- 
tation,” was not an accidental word ; let this 
book engender the fermentation, and then 
you may throw out this thorn. 

Gentlemen, is this the art of an advocate ? 
Is it not the plain common sense of this pas- 
sage ? I proteFt I never have tried what the 
sense of this book was in the way I do now, 
and I chose to trust to the impression which 
it would make upon my mind upon this 
pecasion. 

Then he goes on, “ The hereditary system 
therefore, is as repugnant to human wisdom 
as it is to human rights.” What, is it repug- 
nant to human wisdom ? W hat is that but 
telling us that we are the most egregious fools 
that ever lived ; that with all the lights that rea- 
son holds forth to us, and the instruction these 
gentlemen are so good as io give us, we still go 
on preferring folly to wisdom, slavery to free- 
dom? You goon adopting an hereditary system, 
which is as repugnant to human wisdom, as 
to something else 1 am coming to. But as if 
this were not enough, as because men if they 
tre fools, will be likely to continue so, our 
anther is to address us upon another point, 
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and influence us by other considerations.— It 
is repugnant too to human rights. What is 
this argument again ? Your rights, as long as 
you have had this hereditaiy succession, have 
been invaded, because hereditary succession 
is repugnant to human rights. You foolish 
Englishmen have believed you were happy and 
free, but I tell you, you are neither happy nor 
free, you are not acting consistently either 
with wisdom or with rignts, because you are 
fools enough to submit to hereditary succes- 
sion. How are you to mend that? get rid of 
it; become wise, become free, become va- 
luable, but you can only do this by getting rid 
of it. ® 

He proceeds, <• And is as absurd as it is un- 
just.” Is this the language of a politician in 
his closet, writing in the spirit of a Locke or 
a Sidney for future days? Why, it is telling 
you that it is not only absurd, and therefore 
to be got rid of, but it is unjust. What is the 
plain English of that? why, that the king 
who sits upon the throne is an usurper. 

Then he says, still, I think, in language 
which may teach you the spirit in which the , 
author wrote; “ Whether I have too little 
sense to see, or too much to be imposed upon ; 
whether I have too much or too little pride* 
or of any thing else, I leave out of the ques^ 
tion ; but certain it is, that what is called 
monarchy, always appears to me a silly con- 
temptible thing.” 

Does it so indeed ? That thing which you 
have fancied, the moment it was destroyed, 
destroyed the constitution under which you 
live.— That thing which having lost by 
usurpation during a small period of the history 
of your country, you were eager to have re- 
stored to you, feeling that you could not do 
without it. — That thing always appeared to 
this author to be a silly, contemptible thing. 

Is this a cool, calm, political writer ? No, such 
a person would have spoken in this manner, — 
“If you examine what monarchy has been 
in any ages of the world, you will find per- 
haps that considered by itself it has its ob- 
jections, but, with a little attention employed 
to meliorate the state of the parliamentary 
representation in this country, perhaps, such 
a thing might be spared.” Ana then might 
have proceeded with a fair candid course of 
reasoning. — But he goes on to say, what sort 
of contemptible thing it is, and he tells you 
what he compares it to. 

“ I compare it to something kept behind a 
curtain, about which tfyere is a great deal of 
bustle and fuss, and a wonderful air of seem- 
ing solemnity — 

The author has travelled into a very un- 
fortunate country to make this observation. 
It is the amiable characteristic of the mo- 
narchy of England, that it is the reverse of 
that character, “ but when by any accident 
the curtain happens to be open, ana the com- 
pany see what it is, they burst into laugh- 
ter.” 

What is this then, from which; accident is 
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to remove the curtain, to expose to the view 
of the people of this country and excite their 
laughter? It is nothing less than the mo- 
narchy of England, from which this man in- 
vites you by accident, — I believe he would 
have liked it much better to have been done 
without accident, — to draw the curtain that 
you might treat it as the pitiful, contemptible 
thing he always thought it. 

This man does not leave a great deal for 
counsel to do, to explain his text; he takes the 
bull by the horns, he goes on, a That mo. 
narchy is all a bubble, a mere court artifice,” 
—setting up monarchy as something, which, 
according to this man, might be indicted, 
under the statute, for false pretences , — " a 
mere court artifice to procure money, is evi- 
dent (at least to me) in every character in 
which it can he viewed.” 

Wherever I look at monarchy, whether I 
look at it as something grounded in the wis- 
dom — no he would say the folly of our an- 
cestors, — for preventing the numerous incon- 
ceivable, ana devastating consequences of 
elective monarchy ; — whether I look at it as 
something that is to attach to it the respect of 
surrounding nations ; — in whatever character 
I view it, it looks like a trick to get money 
out of the pockets of the people.' Are the 
people of this country disposed to go along 
with the author in this observation ? — No ; it 
is upon much better and nobler principles we 
contribute to the necessities of the state. It 
is because wc know we cannot be safe nor 
free but at the expense which must neces- 
sarily attend all government, in all coun- 
tries. 

He says, “ It can only be by blinding the 
understanding of man, and making him be- 
lieve that government is some wonderful 
mysterious thing, that excessive revenues are 
obtained. Monarchy is well calculated to 
insure this end.” — What end? picking the 
ockets of the people by blinding their un- 
erstanding. “ It is the popery of govern- 
ment.” Now mark the art of this; would any 
roan, sitting down in a spirit of fair dispas- 
sionate inquiry about government, attack the 
mind of an Englishman, by likening his here- 
ditary succession to popery, which he knows 
lie detests. u A tiling Kept up to amuse the 
ignorant, and quiet them into taxes.” If it 
be so, undoubtedly it is high time there were 
an end of it. If any man could persuade us, 
that that limited, well-balanced monarchy, 
under which we have had the pleasure to live, 
merited this descriptioh, we should be traitors 
to ourselves and all posterity, if we did not 
immediately set about getting rid of it. 

My friend shall have my free consent to 
read the whole of the book and you may judge 
by the context. 

But I ought perhaps to apologise for hav- 
ing taken up so much time upon such a sub- 
ject, because I have not only the opinion of 
learned lawyers what this is ; but I have what, 
speaking without intending any offence to the 


learned judge who presides upon the present 
occasion ; — I have wbat is of infinitely greater 
importance than the opinions of learned law* 
vers; — I have the concurring sentiment (I 
believe I may venture to say) of every honest 
man in his majesty’s dominions, upon the 
questiou you have to decide ; I have the opt. 
nion of various juries, concurring without any 
man’s having for a single moment entertained 
a doubt that the spirit of the author of this 
book was indeed to unite practice with prin- 
ciple, to unite a dangerous, a destructive, a 
king-killing practice, with the pernicious prin- 
ciples of his book. 

Shall I believe that you will disgrace your- 
selves and the place in which you are, by dif- 
fering. from all men of common sense and un- 
derstanding upon this book ? Shall I believe, 
any thing can for a moment divert honest and 
sensible men, like you, from that course which 
it is your duty to take ? 

The present defendant having the examples 
of these convictions, staring him in the face, 
and knowing that the guilty author of this 
book was liable to punishment unon his con- 
viction, has taken the risk upon nimself ; he 
has chosen to make it the subject of merchan- 
dise, and sold it publicly in his shop. Shall 
we have any arguments addressed to you, to 
mark a distinction between the author and 
the seller of the book ? I can only suppose we 
may, because 1 protest it seems to me to be 
extremely difficult to defend the defendant ; 
and therefore, I am to expect that all that in- 
genuity can suggest, will be suggested ; when 
a case will not aftord good arguments, he 
must put up with indifferent ones, and when 
they are but scarce, he must sometimes have 
recourse to bad. So that upon this occasion, 
you possibly may have all three, good, bad, 
and indifferent. In the class of bad, I think 
stands the argument I am about to state to 
you ; — ail this may be true, as applicable to the 
author, the book itself may be flagitious in 
the extreme, the greatest talents that ever 
stood up to address a jury, have laboured in 
vain upon this,* but it will be better to say 
at once, traitor Paine is, he will not trouble 
us any more, and therefore turn your backs 
upon him, and consider the case of the poor 
defendant, who is only a poor bookseller, a 
man who sells this for his bread. 

Will that be said? I will tell you what I 
should be disposed to say in answer to it, if I 
were a jury-man, Why Mr. Bookseller, you 
deal in a very dangerous commodity, if you 
will make a merchandise of poison to poison 
the dearest interests of the public, you roust 
answer for it. I will take the liberty of say- 
jng more. It happened to somebody to write, 
not as Mr. Paine has done in the aggregate 
against every thing that is dear and valuable* 
but only to attack the sacred religion of i ha 
country ; but he had not quite brought him* 

• See the eloquent defence of Paine by 
lord Erskine, ante, p. 410. j 
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self up to the publishing, so he left it to his 
executor with a legacy to publish it after his 
death.— It was said upon that occasion, that 
one scoundrel had charged a musket to its 
muzzle against the interests of society, but he 
was too great a coward to pull the trigger, 
and he left another scoundrel half-a-crown to 
do it for him.* It seems to me that the con- 
dition of a bookseller in this case is something 
like that of the executor. 

Mr. Paine shall have my consent to sit 
down and write till his eyes drop out and his 
heart aches, provided he cannot find any body 
to publish it; but it is by means of persons 
like the defendant, giving vent to publications 
like the present, that injury has been done to 
society.' 

Gentlemen, I shall prove that this pamph- 
let was sold at his shop, for a price, no matter 
by whom. I know tnat if ever there is an 
argument that is likely to succeed, if ever 
there is a topic that is likely to be addressed 
to gentlemen in your situation, it is that 
which is to find its way to the heart and to 
the compassionate feelings of those to whom 
it is to be addressed ; and therefore, I take it 
for granted, my learned friend will tell you, it 
would be hard to convict the defendant, since 
this book was sold not by him, but by his 
wife. I should be the last person who would 
be supposed to visit upon tne fair sex any of 
their offences: but, to speak gravely, does 
that furnish any argument at all ? I admit 
now, and I give my friend the opportunity if 
he will show that the wife of the defendant, 
against remonstrances on his part, without 
his knowledge, or against his consent, pro- 
cured and vended them, I shall risk none of 
the displeasure of any of those who are em- 
ployed in guarding the interests of the public, 
oy saying I would abandon the prosecution. 

But if, on the other hand, a man is to be 
permitted to load his musket to the muzzle, 
against the interests of society, and to go 
from home to leave a timid woman to pull tne 
trigger, he must pay for the mischief he does 
to society. 

• The following I apprehend to be the 
anecdote alluded to by the learned counsel : 
“ On the 6th of March came out lord Boling- 
broke's Works, published by Mr. David 
Mallet The wild and pernicious ravings, 
under the name of“ Philosophy," which were 
thus ushered into the world, gave great of- 
fence to all well-principled men. Johnson, 
bearing of their tendency, which nobody dis- 
puted, was roused with a just indignation, 
and pronounced this memorable sentence 
upon the noble author and his editor. Sir, 
he was a scoundrel, and a coward : a soundrel, 
for charging a blunderbuss against religion 
and morality ; a coward, because he had not 
resolution to fire it off himself, but left half- 
a-crown to a beggarly Scotchman, to draw 
the trigger after ms death !” Boswell's Life 
of Johnson, vol. 1, p. 240, 8vo. 1793, 
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You are now in a newly ascertained situs- 
tion to persons of your description, charged 
to inquire not only upon the fact of the publi- 
cation, but upon the criminal intent with 
which it was published.* 

I could say, I never read Mr. Paine’s two 
books through : would it be said as an excuse 
for me, if I nad sent these by thousands in a 
package into all the market towns in this 
kingdom,— I never read the book, but I sent 
them down, and they fell into the hands of a 
great many people "who having less to do, l 
dare say, did read them ? Still less would it 
be an excuse for me, if with all the warnings 
I have mentioned, staring me in the face, I 
had done this act. 

I am obliged to my friend Mr. Fielding, for 
suggesting to me an observation. It may 
happen now and then, that a man does not 
know what has been passing in courts of jus- 
tice, but the author of this, when he had the 
goodness to furnish the world with a cheap 
edition, had the goodness to tell all his pub- 
lishers that he was under prosecution, but 
then in an appendix he ridicules the absurdity 
of prosecutions like this. 

Evidence foe the Ceown. 

Charles Humphries, sworn. — Examined by 
Mr. Fielding . 

Do you know the defendant, Daniel Isaae 
Eaton ? — I saw him at his house in Bishops- 
gate-street. 

When was itP — I think it was the latter 
end of January, or the beginning of February. 
— I bought some books at that time. 

Did you buy the book in question ? — I did 
not buy this. 

Mr. Gurney. Do not let us hear any thing 
respecting other books. 

Humphries. I bought this book there be- 
fore that. 

Mr. Fielding. What is it? — It is the 
Rights of Man, Part the Second. 

Had you ever seen him in the shop, before 
you bought it ? — I had— The day I went into 
the shop when he was there, I asked him for 
some of Mr. Paine's publications ; he hesitated 
at selling it, but after some conversation, he 
sold me them. 

Mr. Gurney. Confine yourself to the 
Rights of Man. 

Humphries. I told him I had bought the 
Rights of Man before; and his wife I believe, 
a woman I conceived to be his wife, said she 
had sold the gentleman the Rights of Man, 
with some other of Mr. Paine's works a little 
while ago. — I think he said, “ Did she ?” and 
after that he let me have the other books. 

Mr. Gurney. On what day did you pur- 
chase the Rights of Man?— The 17th of 
January. 


• See stat. 32 G. S, c. 60. then lately 
passed. See also pp. 292, 294, of this Vo- 
lume. 
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For the Defendant. 

Mr. Felix Vaughan .— Gentlemen of the 
Jury; — I am of counsel for Mr. Eaton, the 
defendant to this indictment ; and after the 
long, and skilful, and eloquent address, which 
has been made to you on the part of the pro- 
secution, I own, that it is not without great 
embarrassment that I rise in discharge of that 
duty. For it has pleased Mr. Eaton to com- 
mit the conduct of his defence to a person so 
different from that which has been repre- 
sented to you, that I declare, without any af- 
fectation of modesty, you will hear nothing to 
day on behalf of this defendant, but what has 
suggested itself to a man of very inconsi- 
derable talents, and of absolutely no expe- 
rience. 

Gentlemen, It has been said, that you are 
to be spoken to by me, with eloquence, and 
ingenuity, and all possible contrivance ; where 
Mr. Garrpw, or any man ceuld have collected 
this, I am at a loss to discover; and for this 
plain reason, that the present is the first oc- 
casion I ever had, of defending any man by 
addressing a jury, in this, or any court what- 
ever. How then it should happen, that even 
in the outset of his speech, tne learned gen- 
tleman should load nis adversary with such 
encomiums, I should be at a loss to find out, 
did I not know he must be aware of the de- 
fence we have to lay before you ; and which, 
all his ingenuity, all his rhetoric, and all his 
experience should not so far cry down this day, 
but that I shall find in you, a jury such as he 
has described, viz. a jury of honesty and in- 
dependence, who are therefore prepared to 
give an independent verdict. 

Gentlemen, I trust that such a verdict will 
be, because, I hope to prove that it ought to 
be, a verdict of acquittal. I am persuaded 
that such a verdict only can be just in the 
circumstances of this case ; and, that when 
given, it will be universally approved by every 
man of common sense, ana generally ap- 
plauded by the people of England. 

Such are my hopes, and perhaps they are 
the sanguine hopes or inexperience, or inabi- 
lity. But if the merits of the respective ad- 
vocates are to be the direction of your judg- 
ment to day, what hope am I to entertain ? 
For what am I to look ? What is to become of 
us? What is to become of our lives, of our 
liberties, and our possessions, should the un- 
derstandings of jurymen be carried away and 
overwhelmed by the torrents of rhetoric, 
brought down upon them, in every state pro- 
secution ? 

Gentlemen, I have too great a regard for 
that constitution, which has been so much 
the subject of the learned counsel’s panegyric, 
to believe that the greatest and most im- 
portant of its establishments, is become so 
defective. 

Mr. parrow has discovered a great deal of 
ingenuity, in anticipating the modes of de- 
fence, which he imagined I might set up, On 


this occasion ; and if we were driven so hard, 
it is possible you might hear from me much 
unnecessary declamation respecting the man- 
ner in which this pamphlet was sold, and 
its having been purchased of the defendant’s 
wife, who was by this means obtaining a 
livelihood for herself, her husband, and her 
family ; but Gentlemen, we are not driven to 
any such expedients, we know that these are 
no justifications. By the English law every 
man is accountable for the conduct of his 
family, and others who shall be employed by 
him in way of trade. Such a defence would 
be no sooner made, than refuted. Why then 
should we have recourse to it. when we have 
a legal and substantial justification? When I 
can build my house upon a rock, 1 will not 
consent to lay its foundation in the sand. 

Nor Gentlemen, will you hear much from 
me in the way the learned counsel has sup- 
posed, on a subject most important, I admit, in 
itself, and in its effects, I mean the liberty of 
the press. You will not suspect me of con- 
tending for that licence of the press, which is 
neither more nor less than an abuse of this 
liberty. But I do not forget that I am stand- 
ing before twelve of my country-men, who 
cannot be ignorant of the most valuable pri- 
vilege of a free people. I should think it an 
insult to your understandings, were I to insist 
on the excellence of that, which has created 
and preserved to us the advantages we still 
enjoy, and, which I trust will be our protec- 
tion against all who shall invade them. The 
liberty of the press is that, without which, 
there is an end to our political existence. It 
is like the air that we breathe, if we have it 
not we die. 

Certain however it is, that the liberty of 
printing has, in this country, suffered no 
small opposition, and that, in quarters from 
whence it might least have been expected. 
It is not yet two years, since jurymen were 
gravely told, in our courts of justice, that al- 
though they were, by their verdict, to find 
persons accused of libel, either Guilty, or Not 
Guilty; still to inquire into the guilt of the 
publication itself, or into the intention of the 
publisher, was no part of their business. So 
that all the jury had to do, was to find the 
innuendos and the fact of publishing, which, 
if found, brought with it a verdict of Guilty, 
any thing farther being out of their juris- 
diction. 

But, gentlemen, give me leave to draw 
your attention to that jurisdiction which you 
are now acknowledged to possess in prosecu- 
tions for libel. Fortunately, for this defen- 
dant, and for us all, you are at this day no 
longer in the absurd and contradictory situa- 
tion, in which you might have stood, accord- 
ing to the doctrines of two years ago. You 
are now to judge of the whole guilt or inno- 
cence in the publication, and of those con- 
nected with it ; and for the jurisdiction thus 
assured to you, we are indebted to one of the 
most able, the most eloquent, and as this csb* 
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cumstance has proved, one of the most honest 
advocates, that ever distinguished themselves 
in this country: — We are indebted to the 
honourable Mr. Erskine (and I do not use 
the epithet in its aristocratic sense), for the 
act of parliament, which says* that doubts 
having arisen as to the powers of juries, in 
matters of libel, it is enacted, “ That on every 
duch trial, the jury sworn to try the issue, 
may give a general verdict of Guilty, or Not 
Guilty upon the whole matter put in issue/* 
&c* 

Now, gentlemen, what is the matter put in 
issue ? W hy it is that the defendant is the 
publisher of this book, that the book con- 
tains u scandalous, seditious, and malicious 
matters, of and concerning the hereditary 
succession to the crown and rtgal govern- 
ment of this kingdom,” and that all this was 
done by the defendant, unlawfully, wick- 
edly* maliciously, and Seditiously.” 

The witness has proved the defendant’s 
wife selling it to him on the seventeenth of 
January last, so that the questions remaining 
for you to try, are 

First, Whether the passages selected con- 
tain in them matter illegal, scandalous, and 
so forth. 

Second, Whether the defendant published 
them with a malicious intention, in order to 
produce an evil effect upon the country. 

And third, Whether they bear the innuendos 
or meanings affixed to them by this indict- 
ment. 

Gentlemen, There is not one of these 
points which I shall not dispute to day. I 
shall contend that not one of these passages, 
nor any part of the chapter from which they 
are taken, is either scandalous or illegal. 
And I will say, that the whole of it is such 
as may be published, without any breach of 
the law* without any malicious intention, or 
evil effect upon the public mind. 

I shall contend* mat none of the passages 
of the chapter, from whence they are taken, 
are illegal ; nor is the chapter itself any thing 
bf the kind. If the passages were calculated 
to introduce anarchy, if that were to be col- 
lected from them, undoubtedly it would not 
be for me to contend upon them alone, that 
the defendant was innocent. But I assert, 
that there is not one which may not be de- 
fended ; for I deny, that any one of them ap- 
plies to the king, the government, or the con- 
stitution of this country. Examine them by 
the only test by which you ought to judge, 
viz. by the context of the whole, comparing 
other parts of the chapter with those com- 
plained of, and I am persuaded, that it is im- 
possible that this indictment should stand as 
a criminal charge after such examination. 

I contend, moreover, upon the law, as laid 
down by the late earl of Mansfield, that sup- 
posing the passages were in themselves of 

• See the case of Stockdale, ante p. 292 
and the cases there cited. 9 

VOL. XXII. 


this criminal character, so that no man could 
doubt of the design of the author, inasmuch 
as they contained in themselves an overt act 
of sedition, &c. still in this case, there is 
sufficient evidence to resist that conclusion, 
by proving that the defendant thought there 
was nothing illegal, nothing improper, no* 
thing but what was innocent in this publi- 
cation. 

So that I shall defend this cause upon three 
grounds ; First, upon the universally ad- 
mitted right of general discussion, which 
would be Invaded if this prosecution were fol- 
lowed up by a conviction. 

Secondly, Upon the ground of the intention 
with whicn the defendant published. , 

And lastly, That not one of these passages 
applies to the English government or consti- 
tution, according to the innuendos of the in- 
dictment. 

Notf Gentlemen, consider the structure and 
context of this book, consider also, that there 
are certain prejudices which have been most 
artfully ana some most criminally raised 
agimst it, and against all ranks and descrip- 
tions of men who should dare to think, 
speak, or write upon the liberties of their 
Country, and the common interests of their 
species. Remember by what means they 
have been extended through every town in 
England hy those associations, or rather inqui- 
sitions. wnich persons interested in the sup* 
poft of public anuses have thought it good to 
establish. What has been the consequence 
of this ? why that numbers of unhappy mdivi* 
duals have suffered the most irgurious prose- , 
cations, that many have been ruined in their 
private property, that others have suffered 
the severity of public punishment, from their 
fears of provoking it by a defence of them- 
selves before a jury of their country. And 
thus it is, that two unhappy printers have 
pleaded Guilty to the same indictment with 
the present, and arc now groaning in . the 
dungeon before you* in consequence of that 
submission* 

And yet it has been said, that the de» 
fendant Eaton, published this book in the face 
of prosecutions and convictions on account of 
it. Gentlemen, as an advocate, I am entitled 
to deny, and you as jurymen are bound to 
disbelieve that there were any such convic- 
tions. Are they in evidence before you ? If 
there were — Do you know that the passages 
then in question were the same as those now 
in question ? And supposing there had been 
suen convictions, have there been no acquit- 
tals upon the book ? For instance, was there 
no acquittal at Warwick or elsewhere 
throughout the kingdom ? But taking all this 
as stated by the learned gentleman, what 
does it prove more than this, that there are 
now so many miserable men in his majesty’s 
prisons* whose families are deprived of their 
support, while themselves are consigned to 
wretchedness and ruin ? 

But, Gentlemen* I beg your pardon. It is 
3D 
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not my intention to trouble you with decla- 
mation, and therefore I restrain myself on 
this topic. I am not desirous of provoking 
your feelings of humanity, when I have argu- 
ments of justice to lay before you. 

Let us now particularly examine the prin- 
ciples of the book, and the passages selected 
from it by, the indictment ; what is its pro- 
fessed object as expressed in the title ? it is a 
pretty general one, u Rights of Man, 
combining Principle with Practice.” The 
rights of man indeed, we have been told by a 
certain apostate patriot,* are very contemp- 
tible things. Philosophy, light, and the rights 
©f man are all in his estimation, of the same 
value, that is, are all of them fit objects of our 
contempt ; but you and I who have some- 
thing to lose when those rights are taken 
from us, will be apt to look at them more 
seriously. 

But it is said the principles laid down in 
this book, tend to dissolve all order in society, 
to destroy just obedience to the laws, and 
that this was the design of the author. Has 
the event been so ? what riots, what confu- 
sion has taken place since it was published ? 
There have indeed been riots f at two 

• Perhaps alluding to Edmund Burke. 

\ ■ Of these riots, which, and the proceed- 
ings consequent upon them, long engaged the 
general attention of the country, ample de- 
tails were published at the time of their oc- 
currence. The reader is referred more parti- 
cularly to the undermentioned pamphlets : 

“ An authentic Account of the Riots in Bir- 
mingham on the 14th, 15th, 16th, and 17th 
days of July 1791 ; also the judge's charge, 
the pleadings of the counsel, and the sub- 
stance of the evidence given on the trials of 
the rioters; and an impartial collection of 
letters, &c. written by the supporters of the 
establishment and the dissenters, in conse- 
quence of the tumults. The whole compiled 
in order to preserve to posterity the genuine 
particulars and connexions of an event which 
attracted the attention of Europe.” 

“ An Appendix to the “ Account, &c.” 

, containing interesting papers omitted in that 
work, or since published. With the damages 
claimed by, and allowed to the sufferers.” 

* The Report of the Trials of the Rioters at 
the Assizes held at Warwick, August 20, 1791, 
before the rteht hon. Mr. Baron Perryn, 
taken in shorthand by Marsom and Ramsey, 
by order of the committee of protestant dis- 
senters in Birmingham.” 

The disturbances at Birmingham produced 
also a long literary contest which was carried 
on with considerable asperity, between the 
partizans of Dr. Priestley and their antago- 
nists. Numerous tracts issued from the press 
■during the controversy, but as they have no 
longer that interest which they possessed at 
the time of their appearance, ana will not be 
found to afford much either of instruction or 
amusement, I will not trouble the reader 
with a recital of them. 


laces, viz. at Birmingham and at Manchester ; 
ut were they conducted on any principles 
like the Rights of Man, or upon any other 
than those of bigotry and persecution ? Look 
to the preface and let that speak for him. I 
will not read the passage ; but it is in sub- 
stance, “ that however it might be good to 
detect the errorsof a bad law,and to expose its 
defects, still that it is proper and expedient to 
obey it, while it exists, for fear that resistance 
should weaken the force of good ones.” Will 
tt from this be contended, that Mr. Paine 
meant resistance and rebellion to law and 
good government ? The whole scope of his 
book, is to give opinions, is speculation 
which may, or may not be adopted in prac- 
tice, as shall be thought just and proper. Is 
there any title to any chapter in Mr. Locke's 
Essay, or in any other book on government, 
more abstract, more speculative tnan those of 
all these chapters of this book on the rights 
of man ? Look to them. What are they ? 

First, Of society and civilization. 

Second, Of the origin of the present old 
governments. 

Third, Of the new and old systems of go- 
vernments. 

Fourth, Of constitutions. 

And Fifth, Ways and means of reforming 
the political condition of Europe. 

Out of these the indictment has taken cer- 
tain extracts from chapter the third, which is 
a general discussion on the comparative ad- 
vantages of hereditary and representative 
government. When it is said, that the whole 
of this chapter consists of instigation to anarchy 
and confusion, it is but fair to state all such 
passages as are relevant to the subject m 
question, and not singly those of the indict- 
ment As to the latter, I admit, that they 
contain satyric and invective, I care not 
what, on a certain form of government, which 
this man had in his head, and which he con- 
ceived to be mischievous, — I mean absolute 
monarchy, and indefeasible hereditary succes- 
sion. 

But, Gentlemen, Mr. G arrow has conceived, 
and taken it for granted in all his observa- 
tions, that the author meant the English go- 
vernment, and that alone, which is begging 
the whole question in issue. Now the fair 
way to judge of a writer's meaning, is, by 
comparing the whole context, and seeing bow 
the one part of his book conforms to the rest 
of it. If so, what is the definition given by 
Mr. Paine himself, both of a republic, and of 
a monarchy in this very chapter ? It is as 
follows : — 

“ What is called a Republic is not any par- 
ticular form of government. It is wholly 
characteristical of the purport, matter, or ob- 
ject for which government ought to be insti- 
tuted, and on winch itought to be employed, 
res publica , the public affairs, or the public 
good, or literally translated, the public 
thing.” 

Undoubtedly this nan had not a tonvnad 
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education, but he always contrives to know 
the meaning of the terms he uses, being well 
aware that the ideas depend materially on 
the language in which they are conveyed. 
But what is his definition of monarchy ? “ It 
is,” says he, “ a word of base original significa- 
tion. It means an arbitrary power in the 
hands of an individual person, in the exer- 
cise of which himself, and not the res pub- 
lica is the object.” Let me ask you, let me 
ask anv man, whether this is, or not, the na- 
ture of the English constitution ; surely no ! 
the government of this country is, I trust, of 
a very opposite description. It is a govern- 
ment of linerty, a government of beneficence, 
very different, I hope, from that abominable 
system here represented. 

In the consideration of this chapter, I am 
.not at all afraid of that “ thorny ” passage, 
about which we have heard to day, and 
thorny I am persuaded they will find it, when 
they attempt to turn it against the present 
defendant. 

But says Mr. Garrow, in great triumph, 
this is said of a government calling itself 
free, and therefore, the hereditary office in 
such a government, must mean England, and 
our government ; in common fairness^ read 
the sentence preceding this, and you will find 
that it applies entirely to the stadtholdership I 
of Holland, an hereditary office, which as we 
all know caused so many disturbances in that ! 
republic As to us the subjects of England, I 
it is above a century since the thorn has" been 
extracted from the frame of our constitution. j 
Previous to the revolution, we lived under the l 
pain and inflammation which it occasioned ; j 
thank Heaven and the courage of our ances- i 
tors, the fermentation which it produced has j 
left us with provisions to prevent a recur- 
rence of the same evils, or the same re- 
medies. 

It is true, indeed, that since that time, two 
attacks have been made on the settlement of 
executive government, as by law established. 
In 1715 and 1745,* the Pretender, aided by 
a foreign power, invaded this country, with 
this same chapter of hereditary succession in 
his hand, which is almost word for word, like 
the innuendos of this indictment. They were 
in both instances, repulsed and driven out 
with shame and contempt for their portions. 
Yet after this defeat, what was the conduct 
of the people of England? The chiefs alone 
of that rebellion were punished. They made 
an example of the rats, who would have un- 
dermined the house, and they left the mice 
to go where they would. There were not, I 
believe, such numerous, nor vexatious perse- 
cutions as have taken place about this little 
book, called the Rights of Man. The mild- 
ness and generosity of that day suffered but 
few sacrifices at the altar of vindictive justice : 

m See the proceedings respecting the Re- 
be h o f 1715 and 1745, in Vols. XV. and 
XVHL of this Collection. 
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And vet it should seem, that those who in * 
vaded the promulgated will of a free people 
and the rights of man, as established in Eng- 
land, did deserve, for the benefit of the na- 
tion and posterity, very signal punishments 
indeed. 

Gentlemen, if these considerations are not, 
together with those contained in the rest of 
the indictrqent, of the most speculative kind, 
I should be glad to know whether Mr. Locke’s 
Essay is to have that or what other character. 
In fact, this whole chapter is professedly 
written, as you may observe in the beginning 
of it, in reply to the abb6 Sieyes, a French 
author, with whom Mr. Paine had a literary 
contest on these subjects. I shall therefore 
trouble you with no farther commentary ou 
this head, but request your attention to the 
authority I have already alluded to. 

Gentlemen, in sir James Burrow’s Reports, 
in the case of the King v. Woodfall, for print- 
ing the celebrated Letter of Junius, lord 
Mansfield lays down this doctrine, which I 
will give you in his own words : “ There may 
be cases, where the fact proved as a publi- 
cation may be justified or excused, as lawful 
or innocent. For, no fact which is not cri- 
minal, in case the paper be a libel, can amount 
to a publication of which a defendant ought 
to be found guilty.'** 

In pursuance of this opinion, it is clear, that 
if the printers and publishers of this book 
have done any act which may prove satis- 
factorily to you, the innocence of their inten- 
tions, then you are bound to consider this 
charge as groundless, for there can exist no 
crime in our law, where there is no crimina- 
lity of intention. 

You will observe, gentlemen, that the book 
in evidence purports to be a second edition of 
the work intituled “ Rights of Man.” At the 
time of its being published, Mr. Paine was 
under prosecution, but for what? for any 
thing contained in the book before you? not 
at all. The booksellers contracting with him 
for the reprinting his work, knowing it was 
prosecuted by the attorney-general, refused to 
print it, unless the passages contained in Mr; 
Attorney’s information, were struck out from 
the book. They reasoned thus; this is a 
matter of great public expectation ; the attor- 
ney-general has undoubtedly inserted in his 
charge, all that is criminal, for in such cir- 
cumstances, nothing surely would be omitted. 
We will bow to so high an authority, we will 
print nothing but what is innocent, which we 
conceive the remainder of this book to be. 
Examine this book, gentlemen, and you will 
find that there is no reflection on the House 
of Orange, or the House of Hanover, or the 
Revolution, for which Mr. Paine was prose- 
cuted. On the contrary, you will perceive in 
the notes of it, where these paragraphs are 
omitted: why then, I put it fairly to you, do 
you in your consciences believe, that these 

• See anti, VoL XX, pp. 917, 918. 
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men, or any of them, could do this unlawfully, 
seditiously, and so forth, in the manner as 
charged by the indictment, and as you are 
bound to find by your verdict ? if not, I con- 
tend, that you are bound to find the defendant 
not guilty. 

One word more, gentlemen, and I have 
done. The innuendos of this indictment allege, 
that these passages are “ of and concerning 
ihe monarchy of this kingdom.” Gentlemen, 
exclusive of the definition of this term, as 
given by the author, I insist that it has no 
legal application in this case. However, it 
must be. owned, that there are prejudices in 
men’s minds which favour an opinion, that 
monarchy is an essential part of the English 
constitution. These arise from the reading 
of certain popular treatises, which are very 
pretty, and very amusing, but which contain 
m them very incorrect and ill- digested no- 
tions. It is not in the essays of foreigners, 
por in the light easy lectures read before the 
students of our universities, that we are to 
look for the constitution of the country, but 
in the laws and in the history of the country. 

But, gentlemen, people have thought pro- 
per, for the sake of writing books, to sit down 
to the study of the constitution. Finding it 
composed, as it undoubtedly is, of King, 
Lords, and Commons, they being men of 
learning, and intimately acquainted with the 
Greek language, have concluded that this is 
a mixture of monarchy, aristocracy, and de- 
mocracy, according to the Greek accounts of 
those governments: with these materials they 
begin to compose an English constitution, 
much in the same way as a good English 
house-wife would compose a good English 
pudding— but these writers are not to be the 
rulers of our judgments. The indictment 
States, that these observations are written and 
published seditiously and unlawfully. Now 
I ask in what law it is, whether in the com- 
mon law or the statute law that you find the 
term monarchy ? \V here do you find, in sub- 
stance, any thing like the monarchy described 
in this book, which is the true and literal sig- 
nification of the word ? 

Gentlemen, there is, in the English law, 
no such thing. The English constitution 
knows no such tiling as an arbitrary power 
in the hands of any one individual, as distin- 
guished from the interest of the community. 

Gentlemen, let us not confound the title of 
a sovereign, governing by the free consent of 
a free people, with that of a mere monarchy. 
The one is the nobjest title our gracious so- 
vereign can wear ; the other is airectly the 
reverse. There is but one thing in which 
arbitrary power is observable, and that is in 
the law. The law is the only monarch of this 
country. And I have the highest authority, 
that of its great oracle and lumjnary, lord 
Coke, for saying, that the king is the subject 
of that law, while he is the first and pgncipal 
magistrate of the nation. 

Is this a title gained by fraud, or by force, 


or by intrigue, or by conquest, like that of al- 
most all the monarchies in Europe * — Neither. 

I t is the result of an act of parliament, under 
which, about a century since, this nation did 
elect a king, and said this, with respect to the 
future succession i — First, it shall be limited 
tn king William and her gracious majesty 
queen Mary, and their issue ; then to the lady 
Anne (afterwards queen Anne) and her issue ; 
and there was a further provision^ that in case 
queen Anne should die before king William, 
without issue, then, that the heirs of king 
William, by any other woman whom he might 
marry, should become the lawful successors. 
But it did not end here. In 1700. the duke 
of Gloucester, son to queen Anne, died ; upon 
which the then parliament provided further 
for the exclusion of the House of Stuart, and 
introduced the succession of the family of 
Hanover ; tfre whole being conditional, any 
person whatsoever, being a papist, of mam- 
lug a papist, being himself and his heirs for 
ever excluded. 

But again, this latter act determines, that 
should any man call in question the power, 
whirji the parliament has, to alter the suc- 
cession, he shall be guilty of high treason, 
if that opinion is in writing ; and shall incur 
the penalties of a praemunire, if by advised 
speaking. 

Now I ask, in what part of all this do you 
find absolute monarchy or absolute hereditary 
succession, according to the innuendos of this 
indictment, for the constitution and govern- 
ment of England ? Do wc not see directly the 
contrary ? Did not the parliament say, “ We 
will not be governed by the House o! Stuart; 
we will drive them out, and choose a new 
rape in their stead, by whom we will be go- 
verned, Jbut to \yhpm we will give certain 
conditions and limitations for the rule of their 
conduct. And should any one come and dis- 
pute our authority to alter the succession, and 
to make it conditional, let him stand by the 
consequences. He shall incur the penalties 
we have provided ?” 

Put all these circumstances together, and 
lpt them tell us how these innuendos make out 
the monarchy and hereditary succession to 
tlie crown of these kingdoms (when they put 
those words absolutely and alone, without 
qualification or condition), as being things so 
sacred. I say, that neither the author's defi- 
nition, nor the law of England, warrants tftnr 
being so used and referred tp the English 
constitution; which I say any waiter is pro- 
tecting, when he shall philipicize or satyrize 
this species of hereditary right and of here- 
ditary monarchy. He is, in effect, making a 
defence of its principles, by destroying those 
of an opposite kind, and conferring the great- 
est benefit on his country. 

Gentlemen, I have now concluded my ar- 
gument on this case. Let me intreat you to 
make some little allowance for the length of 
it, on account of the fate which may a tte n d 
inis defendant and the thousands peopk? 
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who may be subject to the same charge with 
that now brought against him, for the publi- 
cation of the Rights of Man. Let me intreat 
of you to dismiss from your minds any pre- 
judices you may have imbibed against its au- 
thor, of whom I am led to acquaint you with 
an anecdote, disproving much that has been 
said against him ; for I am credibly informed, 
that it is now several years that he has main- 
tained an old and decrepid relation, at Thet- 
ford, the place of his Dirth. This relation, 
hearing the severe things reported against 
him, said, he was the best man in the world, 
and would have been thought so universally, 
if he had never been able to write. And it 
may in the same manner be said of many per- 
sons, that it would have been well if they had 
been unable to read, as they may afterwards 
be prosecuted for lending, or otherwise pub- 
lishing, this book; for I know of no benefit 
of clergy extending to them in cases of libel. 

The present cause is to bring with it very 
serious conseguences. — C on sider how many 
thousand copies of this book have been in 
circulation ; consider hpw slight a proof is 
requisite to convict a man of being a pub- 
lisher ; for the law differs, as to evidence in 
libel, from that of other subjects, being en- 
tirely the offspring of that monster the Star- 
Chamber. Every man, who lends, or carries, 
or leaves a book upon his table, so as another 
may read it, is, by able prosecutors, made out 
to be a publisher. I do not know whether 
you have read the Rights of Man, or have it 
Xn your possession; but are you sure you 
never lent a political pamphlet that might 
subject you to a prosecution ? I know at least 
of one person in this court who cannot so 
say ; but I know my neighbour much too well 
to mention his name. And I should think 

somewhat hard, for a man to suffer a heavy 
fine and two years imprisonment for having 
left this book upon his table. 

Gentlemen, it is for you, by your verdict, 
to lay this question at rest; for otherwise, 
when, and where, and with whom, is this 
storm of informations and indictments to 
Cease? Is it to finish with Mr. Eaton, the 
present defendant ? I wish it were ; and al- 
though I have not an intimate acquaintance 
with him, I do lielieve he has spirit enough 
to wish so likewise, provided he were sure 
ff savipg the numberless victims who are 
intended jto follow him ; who are to be 
taken from their homes and occupations; 
who are to be torn from the bosoms of their 
wives and families, dependant upon them and 
their labpur for support; and to meet the 
severity of fine and imprisonment: — And all 
this for what? For having published a book 
which they believed to be innocent, and which 
they might fairly think beneficial to the pub- 
lic interest. 

Gentlemen, let me ask of you to consider 
whether this foreign, this ancient language of 
monarchy, — whether this Tory language, of 
frbs oh it c hereditary succession, — is such is be- 
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ing reviled in any book, should bring down 
upon its authors and publishers shame, dis- 
grace, misery, and ruin ? That is to be the 
fate of this man and his family, should you 
err in the verdict you have to give. I trust 
that will not be the case. I am persuaded, 
that you will give to this important cause 
every attention and every additional argument 
that may occur to you, and which may pro- 
bably have escaped me ; but, above all, that 
you will not fail to remember the circum- 
stance of intention, tending so greatly to fa- 
vour that acquittal, which I here solemnly 
claim from you on behalf of this defendant, 
because I solemnly believe him entitled to it 
upon this indictment. 

Permit me, lastly, again to beg you will se- 
riously reflect upon the consequences of your 
verdict;' should it be a verdict of that harsh- 
ness and vindictive character called for so 
loudly by the prosecutors, it will be an apple 
of discord that you shall have thrown amongst 
us, the seeds of which, spreading far and wide 
across the land, shall cover it with sorrow, 
wretchedness, and despair. 

There may be parts of this book which arc 
criminal, but I contend they are not the parts 
appearing on this indictment. Besides it is 
not quite so well that any persons, who have 
published, and, like Mr. Eaton has done 
it innocently, should never lay down to rest 
without thorns upon their pillows. 

Should you bring in a verdict of acquittal 
how different will it be ! You will, by that 
means, put an end to all these speculative 
disputes and rancorous prosecutions. You 
will be laying the foundation and cornerstone 
to a temple of peace and concord, wherein 
we shall be protected, not only from the 
storms of anarchy and confusion, attributed 
to the author, admirers, and publishers of this 
book, but also from the invasions of those 
petty subalterns of arbitrary power, who are 
ever fawning upon their superiors, by perse- 
cuting men better than themselves. 

The Recorder summed up the evidence, and 
then proceeded as follows : 

Before I come to the question of publica- 
tion, there are some previous other questions 
to be decided. 

The question of libel. —The sense of the 
libel is always stated in the indictment, by 
way of innuendo ; and before the late act of 
parliament took place, it was always clear and 
settled law, that it was matter of fact for the 
jury to decide, whether that sense was to be 
applied to the language of the libel. 

You have heard an able address to you on 
the part of the defendant ; you will have to 
consider whether the author never meant, 
and had no intention to apply himself to the 
government of this country, in the language 
which he used ; and at the same time, that 
the readers of this book, whoever they were, 
not merely philosophers and men of great 
information and learning, but the generality 
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of mankind — whether the generality of man- 
kind, reading this book, would apply this 
book, in the language in which it is written, 
to the king of this country, and the hereditary 
succession and government of this country ; 
because it has been contended, that the sense 
applied by the indictment is not the good 
sense. 

The counsel, in taking that line of argu- 
ment, has told you, that the force of this 
libel is taken away, by stating to you, and 
therefore I must take it the fact is so, that 
there was a book published on the same sub- 

a which book has been considered as a 
; and his client, in order to avoid the 
mischief of that publication, has published 
this in the way it stands ; and that, by that 
means, not only the sense is materially al- 
tered, but all the mischiefs done by the for- 
mer book are clearly done away, because no 
mention is made of the house of Hanover or 
jthe government of this country. 

You will be to consider upon this part of 
the case, whether the persons, who in genera] 
mad this book, in the common sense they use 
the word “ monarchy," the word “ absolute" 
not being put one way, or “ limited" the 
other, would not apply it to the government 
of this country. 

If upon reading the whole of this, you are 
satisfied that the person who wrote it, did not 
write it with an intention to weaken the 
hands of government, to set every thing 
afloat, to put every thine into confusion, but 
with a good, honest, philosophical, turn of 
mind, for the benefit and real advantage of 
mankind — if you are satisfied, that Paine 
published this book in this country, as a phi- 
losophical man, coolly applying to the sound 
discretion of those who were competent to 
judge upon the subject, to men of learning, 
to philosophers, who could understand the 
terms in which he wrote, and that he meant 
to do no mischief, it is what all authors in 
this country have a power to do ; for the dis- 
tinction between the freedom of the press 
and the abuse of it is precisely this — that 
every thing may be done by the press which 
is done for the honour, advantage, and benefit 
of mankind ; but nothing can be done by 
the freedom of the press that tends positively 
and decidedly to the injury of mankind; 
and, therefore, I should hope you would throw 
out of your decision that sort of captivating 
argument the learned gentleman addressed to 
you upon the freedom of the press, because I 
think it is out of the question ; for if it is a 
criminal work, the freedom of the press will 
be protected by your verdict pgainst it; if it 
it an innocent one, it will be protected by 
your acquittal. 

I shall leave it to you, whether this book is 
the work of a philosopher, meant to instruct 
mankind, and written in such language as is 
calculated for persons of that description ; or 
whether it is adapted to the lowesiorders of 
the people — people who either cannot, from 


their education or situation in life, be sup- 
posed to understand the subject on which he 
writes; and whether from those passages, 
which are selected here, and others, you will 
not find it rather adapted to the passions, 
than the good sense of mankind, to induce 
them to be dissatisfied with the government 
under which they live, and look for some- 
thing more satisfactory than they find. 

I cannot help observing, that this, if a 
criminal attack, has certainly a degree of ag- 
gravation in it, because it is an attack upon 
a government the most free that is now 
existing, a government that seems to be 
established for the benefit of all persons con- 
cerned. The crown is part of that govern- 
ment, and is at the head of it. As a chief 
magistrate must preside over it, there then 
becomes another question — Whether thaj 
shall be hereditary, or whether it shall be 
elective? Now, the best and most discreet 
writers on that subject have fopnd the most 
horrid inconveniences to arise from the re- 

eated elections of sovereigns ; and I believe 

ave, in general, agreed that hereditary sue* 
cession is most for the comfort and benefit of 
mankind. It is upon that principle our con- 
stitution is formed, and I hope will continue. 

You will judge of the points I have thought 
it my duty to state. If the book was pub- 
lished, as the work of a philosopher, for the 
benefit of mankind, then this man will not 
have to answer for the publication. If pub- 
lished with a malicious view, then he will 
have to answer for it, if you are convinced of 
the fact of publication. 

After the Jury had been out of Court, up-, 
wards of two hours, they returned. 

Foreman of the Jury. We find the defen- 
dant Guilty of pubfishing, but not with a 
criminal intention. 

Mr. Gurney. That is, Not Guilty. 

Mr. Vaughan. My Lord, the verdict must 
be entered, — Not Guilty. 

Mr. Recorder. No ; the verdict must be 
entered as the jury have given it : but I shall 
tell the jurv what verdict they have a right to 
find, in order that they may re-consider it, if 
they think proper. 

Mr. Vaughan. My Lord, I submit that the 
verdict of the jury is given, and that the 
Court is bound to receive it ; though in effect 
it is a verdict of acquittal, it is in form a spe- 
cial verdict — a special verdict is a solemn 
and a serious thing; it bears the mark of de- 
liberation. In this case the jury have delibe- 
rated maturely, and have found a verdict, 
which I submit cannot be altered. 

Mr. Recorder. I shall inform the jury of 
the powers vested in them by the libel biD, 
that they may not be taken by surprise. 

Mr. Vaughan. I am very far from wishing 
the jury to be taken by surprise, or to be pre- 
cipitate. I am sure it is for the advantage 
of my client that they should not be. ! 

Mr. Recorder. I do not think myself af 
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liberty now to give the jury my opinion upon 
.whether this is, or not, in point ox law a libel. 

Mr. White. Your lordship will pardon my 
speaking; but my counsel are not here. I 
submit, your lordship is at liberty, and that 
you are called upon to do it. 

. Mr. Vaughan. Certainly not, Mr. White 
that time is past. His lordship might have 
done it, in summing up, but his summing up 
is closed, and it is not competent to him to 
do it now. 

Mr. Gurney. I submit, if your lordship 
should inform the jury of the powers vested 
in them by the libel bill — which bill directs, 
that they may give a verdict upon the whole 
matter put in issue before them — that you 
<*rill tell them this, that, in order to find the 
defendant guilty, they most affirm every alle- 
gation ip the indictment to be true; and 
that if they disbelieve and ’negative any one 
allegation, they are bound to find the defen- 
dant, Not Guilty. 

I submit, that the intention of the party is 
the gift and essence of the crime ; and that, 
without a criminal intention, no crime can be 
committed ; consequently, the jury negativ- 
ing the criminal intention of the defendant, 
must acquit him of this indictment. 

Mr. Recorder. I think I ought to tell the 
jury, that, by the libel bill, they are entitled 
to give a verdict upon the whole matter in 
issue before them. 

Mr. Gurney. If the jury should go out to 
reconsider their verdict, I bee they may take 
out with them a copy of tne indictment; 
because I am sure it is impossible for any 
man to read the indictment without seeing, 
that, if the jury negative the criminality of 
the intention of the defendant, they must ne- 
cessarily find him, Not Guilty. 

Mr. Vaughan. I contend, that the verdict 
of the jury is given, and that it is complete 
and irrevocable. 

Jury. We have given our verdict; and 
we persist in it. j 

Mr. Vaughan. The jury persist in their 
verdict : I apprehend it is your lordship’s 
pleasure that tne verdict should be recorded. 

Mr. Recorder. Certainly. 

Mr. Gurney. The verdict must be re- 
corded — however unwillingly. 

The deputy clerk of the arraigns recorded 
the verdict, and read it to the jury. 

Mr. Gurney. Now I submit to your lord- 
ship, that the defendant must be immediately 
discharged. 

Mr. Recorder. I certainly shall not dis- 
charge him. 

Mr. Gurney. Is this man to be kept in 
custody, now he is acquitted ? 

Mr. Recorder. I suppose the prosecutors 
do not mean to admit that he is acquitted. 

Mr. White. No. 

Mr. Gurney. But after a jury of his coun- 
try have solemnly acquitted him of all crimi- 
nality of intention, it would be an unheard- 
of cruelty to inflict a punishment upon him. 
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If he is to be committed to prison, the jury 
might as well have found him guilty, 

Mr. Vaughan. This man stands in a most 
singular situation ; he stands, convicted of 
innocence. I conceive he is entitled to his 
discharge. 

Mr. Recorder. The point of law cannot be 
argued till next sessions — He must be com- 
mitted till then. 

Mr. Gurney. This man has hitherto been 
at large upon bail — he has shown no wish to 
withdraw himself from the justice of his 
country ; and can it be imagined that, after 
having surrendered, taken his trial, and ob- 
tained a verdict acquitting him of all crimina- 
lity of intention, he will now fly ? It would 
be flying from deliverance. 

Mr. Bonney proposed defendant’s being 
admitted to bail. 

Mr. While. Without consulting those with 
whom I have the honour to act, I will con- 
sent to let him be at large upon the same bail 
as before. 

Mr. Gurney. Are they here ? 

Mr. Eaton! They were just now; but thqy 
are gone. 

Mr. Recorder. Then he must be committed 
to-night, and brought up to-morrow morning, 
to be bailed. 

Mr. Vaughan. This is extremely cruel, 
that this man is to be committed to prison at 
all. 

Mr. White. I thought, without any autho- 
rity for doing it, I had gone a great way, in 
consenting to what I did. 

Mr. Gurney. We are perfectly sensible of 
your politeness, Mr. White; but we cannot 
help feeling the hardship of our client’s situa- 
tion. 

Mr. Vaughan. We will find bail in a mi- 
nute. One of the bail is returned ; and here 
is another gentleman who offer^ himself. 

Mr. White. I will not take any bail, but 
the persons who were bail before. For this 
reason, I have made inquiry, and am satisfied 
with them. 

Mr. White then left the Court ; . directly 
after which the defendant was committed to 
Newgate, to be brought up next morning, in 
order to be admitted to bail; which he ac- 
cordingly was. 

To the original publication of this case, the 
defendant subjoined the following re- 
marks : 

The following sessions commencing, and 
neither my attorney nor counsel having re- 
ceived any notice respecting the business, on 
Wednesday, the 26 th of June, my attorney 
gave notice to the attorney-general of moving 
the Court to discharge my recognizances on 
the Friday following ; to evade which mo- 
tion, Mr. Attorney General came on the 
Thursday, the day before, well knowing my 
counsel were not in Court, and moved, that 
the case might be left to the determination of 
the twelve Judges, till the* next term, as ap- 
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pears by the following account, extracted 
from the Morning Chronicle. 

June 28. “ Yesterday the attorney-gene- 
ral informed the Court, that he attended, in 
consequence of the extraordinary verdict 
found by the jury, upon the trial of Mr. 
Eaton, who was indicted last sessions, for 
publishing the Second Part of Paine’s Rights 
of Man ; when the jury found the defendant 
guilty of publishing, but without any criminal 
intention. 

“ Notice had been given him, that upon 
the foundation of this verdict, the bail of Mr. 
Eaton intended to make an application to be 
discharged from their recognizances. The 
attorney -general said, it was a case of consi- 
derable importance, and he was ready to 
argue it, or receive such direction from the 
judges as they might think fit to give. It 
would be a question for the judges to decide, 
wliat the legal import of the verdict was ; the 
case was distinguished by its novelty, and it 
was of great concern to the jurisprudence of 
the country, that the law should be settled 
upon this point. 

“ The judges, Buller and Wilson, were of 
opinion, that the verdict called for the mo^ 
serious deliberation — there was some difficulty 
in ascertaining what the intention of the jury 
was, when they pronounced the verdict. It 
would be necessary to consider whether it 
amounted to any verdict at all ; and if it did, 
whether it was an acquittal in part, or as to 
the whole of the charge upon the record. 

u Mr. Justice Wilson said, the jury possibly 
might mean, that the sentiments contained 
in Paine’s pamphlet were not criminal. After 
some conversation between judge Buller, Wil- 
son, and the Recorder, it was agreed, that the 
case should be laid before the judges, in order 
that they might enter the proper verdict, and 
settle the law upon this point.” 

The next day, being Friday, we had given 
notice for moving the Court. I attended with 
my bail ; when I was, for the first time, in- 
formed, “ that the verdict was to be decided 
by the judges next term.’' — I then addressed 
the Court ; but was desired to wait the Re- 
corder’s return, who had left the Court; 
which I accordingly did. And on his return 
began to read an address, which I had drawn 
up just before going into Court, lest I might 
have expressed myself, without intending it, 
in offensive terras. But the Recorder pre- 
vented my reading the whole; and, with 
much reluctance, I submitted, telling the Re- 
corder, however, and the Court, That, as an 
Englishman, I claimed the right and protec- 
tion of the laws ; that I conceived the verdict 
was a verdict of acquittal ; and the more so, 
as I had heard one of the jury say at the time, 
it was intended as an acquittal. I therefore 
insisted upon having justice, and demanded 
my disehaige. To which the Recorder an- 
swered, “ Mr. Eaton, you may depend on 
having strict justice; but it i 9 now left to the 
decision of the twelve judges/* 


Thus foiled by the ingenious management 
of the attorney-general, and thus prevented 
from making a regular application to the 
Court, by the irresistible interference of tht 
Recorder, I thought it incumbent on me to in- 
form the public of the nature of the proceed- 
ings ; which I did, in the Morning Chronicle 
of the next day as follows : 

To the Editor of the Morning Chronicle. 

Sir; — I think it my duty to state to the 
public* that being yesterday brought up to 
the sessions of the Okl Bailey, it was my in- 
tention to address the Court in the words sub- 
joined; being however prevented, I will beg 
of you to insert them, in order that my fellow- 
citizens may not suppose that I omitted claim- 
ing my acquittal under the verdict after men* 
tioned. I was indeed stopped by the Court, 
by reason that the attorney- general had yes* 
terday come down and moved that the verdict 
should he referred to the twelve judges. But 
as this proceeding was without any notice to 
me, or my attorney or counsel ; and notwith- 
standing I had given notice that the Court 
would be moved on this day, to discharge my 
recognizance ; I did think it proper to object 
to their proceeding, in which I am sure no 
one can fairly think me to blame. 

“ My lord If your lordship will have the 
goodness to hear me for one word. My 
counsel are not here, and therefore your lord- 
ship will excuse my speaking for myself. 

M My lord, I am come here in discharge of 
my recognizances, by which I was bound over 
to receive the judgment of this Court, upon a 
verdict found the last sessions, on an indict- 
ment for libel. 

41 My lord, that verdict was, that I was 
guilty of publishing, but without any criminal 
intent — -I am told by my counsel, and I be- 
lieve it is an almost universal opinion, that 
this is a verdict of acquittal, because tfie law 
of England knows no guilt in any action, 
where there is no criminal intent. 

44 Now, my lord, I demand my discharge of 
the Court, because no man can be imprisoned; 
unless by the judgment of his equals, or by 
the law of the land. A jury of my equals have 
found me without any criminal intention?, 
the law acquits me of jail crime, and admits of 
no imprisonment. 

“ My lord, I am a poor but an honest man ; 
I can bear punishment, when I know it it 
good for the public example. But, I should 
think myself guilty of an heinous crime m- 
deed, were I to neglect putting in rov claim 
to my right under this verdict And so my 
lord I throw myself on the justice of the 
Court; whether being acquitted by a iuiy 
of my fellow subjects, I am not entitled by 
the law, to my liberty as an Englishman.” 

Dak iel Isaac Eatok* 

No. 8 1 f Bishopsgate - street. 

Tor the result of the verdict given by the 
Jury on this occasion, see the following 
Case, 
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578. Proceedings on the Trial of an Information, exhibited Ex 
Officio, by his Majesty’s Attorney General, against Daniel 
Isaac Eaton, for publishing a Seditious Libel, entitled, “A 
Letter addressed to the Addressers on the late Proclama- 
tion : By Thomas Paine.” Tried in the Court of King’s 
Bench, Guildhall, before the Right Hon. Lloyd Lord Kenyon 


and a Special Jury, July 
1793. 

Information. 

Hilary Term, 1793. 

The King v. Daniel Isaac Eaton. 

London , £ p$E it remembered, that sir 
to wit S Archibald Macdonald, knt. at- 
torney-general of our sovereign lord the now 
king, who for our said lord the king, prose- 
cutes in this behalf, in his proper person comes 
into the court of our said lord the king, be- 
fore the king himself, at Westminster, in the 
county of Middlesex, on Tuesday next after 
the morrow of the Purification of the Blessed 
Virgin Mary, in this same term, and for our 
said lord the king, gives the Court here to 
understand, and he informed that before the 
Publishing of the wicked, malicious, scanda- 
lous, and seditious libel herein-atter men- 
tioned, to wit, on the 21st day of May, in the 
year of our Lord 1792, our said lord the king, 
by the advice of his privy council, had issued 
a proclamation, whereby after reciting that 
divers wicked, and seditious writings had been 
printed, published, and industriously dispersed, 
tending to excite tumult and disorder by en- 
deavouring to raise groundless jealousies and 
discontents, in the minds of his faithful and 
loving subjects, respecting the laws, and happy 
constitution of government, civil and religious, 
established in this kingdom, and endeavour- 
ing to vilify and bring into contempt the 
wise and wholesome provisions, made at the 
time of the glorious Revolution, and since 
strengthened and confirmed by subsequent 
laws, for the preservation and security of the 
rights and liberties of his faithful and loving 
subjects ; and that divers writings had also 
been printed, published, and industriously dis- 
persed, recommending the said wicked and 
seditious publications to the attention of all 
his faithful and loving subjects, and that he 
had also reason to believe tnat corresponden- 
ces had been entered into with sundry per- 
sons in foreign parts with a view to forward 
the criminal and wicked purposes above-men- 
tioned, and that the wealth, happiness, and 
prosperity of this kingdom, did (under divine 
Providence) chiefly depend upon a due sub- 
mission to the laws, a just confidence in the 
VOL. XXII. 


the 10th : 33 George III. A. D. 


integrity and wisdom of parliament, and the 
continuance of that zealous attachment to the 
government and constitution of the kingdom, 
which had ever prevailed in the minds ot'the 
people thereof, and that there was nothing 
which he so earnestly desired as to secure the 
public peace and prosperity, and to preserve 
to all his loving subjects the full enjoyment 
of their rights apd liberties, both religious 
and civil — He therefore being resolved, as 
far as in him lay, to repress the wicked and 
seditious practices aforesaid, and to deter all 
persons from following so pernicious an ex- 
ample — Solemnly warned all his loving sub- 
jects, as they tender their own happiness and 
that of their posterity to guard against all 
such attempts which aimed at the subversion 
of all regular government within this king- 
dom, and which were inconsistent with tfie 
eace and order of society, and earnestly ex- 
orted them at all times and to the utmost of 
their power to avoid and discourage all pro- 
ceedings tending to produce riots and tumults, 
and he did strictly charge and command all 
his magistrates in and throughout his king- 
dom ot Great Britain that they should make 
diligent inquiry, in order to discover the au- 
thors and printers of such wicked, seditious 
writings as aforesaid, and all others who 
should disperse the same, and he did further 
charge ana command all his sheriffs, justices 
of the peace, chief magistrates in his cities, 
boroughs, and corporations, and all others 
his officers and magistrates throughout his 
kingdom of Great Britain, that they should in 
their several and respective stations take the 
more immediate and effectual care to suppress 
and prevent all riots, tumults, and other dis- 
orders which might be attempted to be raised 
or made by any person or persons, which on 
whatever pretext they might be grounded, 
were not only contrary to law, but dangerous 
to the most important interests of this king- 
dom, and he aid further require, and com- 
mand all and every his magistrates aforesaid, 
that they should, from time to time, transmit 
to one of his majesty's principal secretaries of 
state due and full information of such persons, 
as should be found offending as aforesaid, or 
in any degree aiding or abetting therein, it 
SB 
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being his determination for the preservation 
of the peace and happiness of his faithful and 
loving subjects, to carry the laws vigorously 
into execution against such offenders as afore- 
said, to wit, at London, in the parish of Saint 
Mary le Bow, in the ward of Cheap. And 
the said attorney-general who prosecutes as 
aforesaid, further gives the Court here to un- 
derstand, and be informed, that after the said 
proclamation had been issued, and before the 
publishing of the wicked, malicious, scan- 
dalous, and seditious libel, herein-after next 
mentioned, divers addresses on occasion of 
such proclamation has been announced, in 
the London Gazette, as having been made to 
his said majesty, and the government and 
constitution of this kingdom, to wit, at Lon 
don aforesaid, in the parish and ward afore- 
said. And the said attorney-general, who 
prosecutes as aforesaid, gives the Court to 
understand and be informed, that Daniel 
Isaac Eaton, late of London, bookseller, well 
knowing the premises, but being a wicked, 
malicious, seditious, and evil disposed person, 
and being greatly disaffected to our said lord 
the king, and the constitution and govern- 
ment of this kingdom, and wickedly, mali- 
ciously, and seditiously contriving, devising, 
and intending to stir up and excite discon- 
tents and seditions among the subjects of 
<Air lord the king, and to bring the said 
proclamation into disregard and contempt 
amongst his [subjects, and to alienate and 
withdraw the affection, fidelity, and alle- 
giance of his said majesty’s subjects, from liifc 
said majesty’s person and government, and 
wickedly, maliciously, and seditiously to in- 
sinuate and cause it to be believed by all the 
liege subjects of our said lord the king, that 
the constitution and government of this king- 
dom as by law established, is a system of ty- 
ranny, injustice, and oppression, and destruc- 
tive of the liberties anu happiness of his said 
majesty’s subjects, and thereby to stir up and 
excite his said majesty's subjects to seditious 
meetings and conventions, and wickedly and 
seditiously to disturb and destroy the peace, 
good order, and tranquillity of this kingdom, 
on the 1st day of February, in the 33ru year 
of the reign of our lord, the now king, with 
force and arms at the parish aforesaid, in the 
ward aforesaid, in London aforesaid, unlaw- 
fully, wickedly, maliciously, and seditiously 
did publish, and cause and procure to be pub- 
lished, a certain wicked, malicious, scandalous 
and seditious libel, intituled “ A Letter ad- 
dressed to the Addressers on the late Procla* 
mation” ([meaning his said majesty’s procla- 
mation) in which said libel are contained, 
amongst other things, divers malicious, 
scandalous, and seditious matters, of and con- 
cerning the constitution of this kingdom, ac- 
cording to the tenor following, that is to say, 

“ It is a good constitution” (meaning the 
constitution of this kingdom), “ for courtiers, 
placemen, pensioners, borough-holders, and 
the leaders of parties, and these are the men 


that have been the active leaders of addresses” 
(meaning such addresses as aforesaid), u but it” 
(meaning the constitution of this kingdom), 
“ is a bad constitution for at least ninety-nine 
parts of the nation” (meaniug this kingdom) 

“ out of an hundred, and this truth is every 
day making its way. It is bad. First, be- 
cause it entails upon the nation the unneces- 
sary expense of supporting three forms and 
systems of government at once, namely, the 
monarchical, the aristocratical, and the demo- 
cratical. Secondly, because it is impossible 
to unite such a discordant composition by any 
other means than perpetual corruption, and 
therefore the corruption so loudly and so uni- 
versally complained of, is no other than the 
natural consequence of such an unnatural 
compound of governments, and in this con- 
sists that excellence which the numerous herd 
of placemen and pensioners so loudly extol, 
and which at the same time occasions that 
enormous load of taxes, under which the rest 
of the nation groans. Among the mass of 
national delusion, calculated to amuse and 
impose upon the multitude, the standing one 
has been that of flattering them into taxes, 
by calling the government (or as they please 
to express it, the English constitution), the 
envy and the admiration of the world ; scarcely 
an address has been voted, in which some of 
the speakers have not uttered this hackneyed 
nonsensical falsehood. Two revolutions hive 
taken place, those of America and France, 
and both of them have rejected the unnatural 
compounded system of the English govern- 
ment. America has declared against all he- 
reditary government, and established the re- 
presentative system of government only — 
France has entirely rejected the aristocratical 
part, and is now discovering the absurdity of 
the monarchical, and is approaching fast to 
the representative system. On what ground 
then do those men continue a declaration re- 
specting what they call the envy and admira- 
tion off other nations, which the voluntary 
practice of such nations as have had the op- 
portunity of establishing government, contra- 
dicts and falsifies ? Will such men never con- 
fine themselves to truth ? Will they be for 
ever the deceivers of the people ?” And in 
which said libel are contained (among other 
things) divers other malicious, scandalous 
and seditious matters of and concerning the 
constitution of this kingdom, according to the 
tenor following, that is to say, 

“ I have asserted and have shown both in 
the First and Second Parts of the Rights of 
Man, that there is not such a thing as an 
English constitution, and that the people” 
(meaning the people of England) “ have yet a 
constitution to form.” And in which said libel 
(amongst other things) are contained divers 
other malicious, scandalous, and seditions 
matters, of and concerning the constitution of 
this kingdom, according to the tenor follow* 
ing, that is to say, 

“ It has ever been the craft of courtiers, for 
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the purpose of keeping up an expensive and 
enormous civil list, and a mummery of use- 
less and antiquated places and offices at the 
public expense, to be continually hanging 
England upon some individual or other, 
called king, though the man might not have 
capacity to be a parish constable ; the folly 
and absurdity of this is appearing more anil 
more every day, and still those men con- 
tinue to act as if no alteration in the public 
opinion has taken place. They hear each 
other’s nonsense, and suppose the whole na- 
tion talks the same gibberish ; let such men 
cry up the House of Orange, or the House of 
Brunswick, if they please ; they would cry up 
any other house if it suited their purpose, and 
give as good reasons for it. But what is this 
house, or that house, or any other house to a 
nation ? For a nation to be free, it is sufficient 
that she wills it. Her freedom depends wholly 
upon herself and not on any house* nor on 
any individual. I ask not in what light this 
cargo of foreign houses appears to others, but 
I will say in what light it appears to me. It 
was like the trees of the forest, saying unto 
the bramble, u come thou and reign over us.” 
And in which said libel (amongst other 
things) are contained divers other malicious, 
scandalous, and seditious matters, of and con- 
cerning the constitution and government of 
this kingdom, and the power and authority of 
the parliament thereof, according to the tenor 
following, that is to say, 

u I consider there form of parliament,” 
(meaning the parliament of this kingdom) 44 by 
an application to parliament” (meaning the 
parliament of this kingdom) " as proposed by 
this society to be a worn-out hackneyed sub- 
ject, about which the nation is tired, and the 
parties are deceiving each other. It is not a 
subject that is cognizable before parliament” 
(meaning the parliament of this kingdom,) 
u because no government has a right to 
alter itself either in whole or in part. The 
right and the exercise of that right ap- 
pertains to the nation only. And the 
proper means is by a national convention 
elected for the purpose by all the people. By 
this the will of the nation whether to reform, 
or not, or what the reform shall be, or how 
far it shall extend will be known, and it 
cannot be known by any other means. Par- 
tial addresses, or separate associations are not 
testimonies of the general will. It is, how- 
ever, certain, that the opinions of men with 
respect to systems and principles of govern- 
ment are changing fast in all countries, the 
alteration in England within the space of 
little more than a year, is far greater than 
could then have been believed, and it is daily 
and hourly increasing. It moves along the 
country with the silence of thought. The 
enormous expense of government” (meaning 
the government of this kingdom) “ has pro- 
voked men to think, by making them feel, and 
the proclamation” (meaning his majesty’s said 
proclamation) “ has served to increase jealousy 


and disgust. To prevent therefore those 
commotions which too often and too suddenly 
arise from suffocated discontents, it is best 
that the general will should have the full and 
free opportunity of being publicly ascertained 
and known.” And in which libel are con- 
tained (amongst other things) divers other 
malicious, scandalous and seditious matters of 
and concerning the representation by the 
Commons of Great Britain in parliament as- 
sembled, and of and concerning the power and 
authority of the parliament of this kingdom 
according to the tenor following, that is to say, 

“ I wish that Mr. Grey since he has em- 
barked in the business would take the whole 
of it into consideration, he will then see that 
the right of reforming the state of the repre- 
sentation” (meaning representation by the 
Commons of Great Britain in parliament as- 
sembled) “ does not reside in parliament” 
meaning the parliament of Great BritainJ^and 
the only motion he could consistently make, 
would be that parliament” (meaning the par- 
liament of Great Britain) “ should recommend 
the election of a convention by all the people, 
because all pay taxes ; but whether parlia- 
ment” (meaning the parliament of Great 
Britain) “ recommended it or not, the right of 
the nation would neither be lessened nor in- 
creased thereby.” And in which said libel 
(amongst other things) are contained divers 
other malicious, scandalous, and seditious 
matters according to the tenor following, that 
is to say, 

“ Instead then of referring to rotten 
boroughs, and absurd corporations” (meaning 
boroughs and corporations of this kingdom) 
“ for addresses, or hawking them about the 
country to be signed by a few dependant 
tenants, the real and effectual mode would be 
to come at the point at once, and to ascertain 
the sense of the nation” (meaning this king- 
dom), “ by electing a national convention,” 
(meaning a convention of the people of this 
kingdom, otherwise than in parliament as- 
sembled). 

To the great danger of our happy constitu- 
tion and government, in contempt of our said 
lord the king and his laws, to the evil example 
of all others in the like case offending, and 
against the peace of our said lord the king, his 
crown and dignity, : Whereupon, the said at- 
torney-general of our said lord the king, who for 
our said lord tbe king, in this behalf, prosecu- 
teth prayeth the consideration of theCourt here 
in the premises, and that due process of law 
may be awarded against him the said Daniel 
Isaac Eaton, in this behalf, to make him 
answer to our said lord the king, touching and 
concerning the premises aforesaid. 

The Special Jury. 

Mr. Robert Alburn, Princes street. 

Mr. Samuel Horne, Size-lane. 

Mr.* William Prescott, Bow-church-yard. 

Mr. Thomas Lewis, Freeman’s- court. 

Mr. John Nixon, , Cateaton-street. 
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Mr. Isaac Osborne, Lawrence Poultney- 
h ill. 

Mr. Richard Wood, King-street. 

Mr. Daniel Lambert, St. Martin’s-lanc. 

Mr. James Arthur, Copthall-court. 

Mr. Boyce Coombe, A i|f tin friars. 

Mr. John James, Watling-street. 

Mr. Edward Smith, Gracechurch-street. 

Merchants. 

Counsel for the Prosecution . — Mr. Attorney 
General [Sir John Scott, afterwards lord 
Eldon, and successively lord chief justice of 
the Common Pleas and lord chancellor] ; Mr. 
Solicitor General [Sir John Mitford, afterwards 
lord Redesdale, and- lord chancellor of Ire- 
land]; Mr. Bearcroft, Mr Baldwin, Mr Wood 
[afterwards a baron of the Exchequer]. 

Attornies — Messrs. Chamberlayne and 
White, Solicitors to the Treasury. 

Counsel Jor the Defendant . — Mr. Felix 
Vaughan, Mr. John Gurney. 

Attorney. — Mr. I. A. Bonney, No. 4, Percy- 
atreet, Rathbone- place. 

The Information having been opened by Mr. 
Wood, the Attorney General stated the 
case as follows : 


kind is calculated to overturn the most inva- 
luable rights of individuals; it can hardly 
then be contended, that the publisher can be 
guiltless, nor can he justify his conduct In 
this cause I know not what can be sa i d for 
the publisher, who in this particular case is 
brought before you. I am speaking in the 
presence of those who I think will agree, that 
what I state is incapable of contradiction; 
that audience in whose presence I am speak- 
ing, know the governing principles of this 
country constitute all that happiness, and all 
that glory which belong to Englishmen, 
happy are they if they nave but the good 
sense to retain a fondness for those privileges 
which secure to them their civil, moral, and 
political liberty, and those felicities, which, 
under the protection of Providence, were 
never given in so ample a manner to any 
other country under the canopy of heaven, 
— to any nation on the face of the earth; 
and I must confess, I think this assertion » 
incapable of contradiction. 

Some time since we had the good sense to 
understand and know our superior privileges: 
it was not then thought, as this author bas 
flippantly asserted, “ That it was a good con- 
stitution for courtiers, placemen, pensioners, 
borough- holders, and the leaders of parties, 
and tnese are the men that have been the 
active leaders of addresses, but it is a bad 


May it please your lordship, and gentlemen 
of the Jury;—! have the honour to attend 
you in the discharge of my official duty, for 
the purpose of laying before you the grounds 
on which this information is instituted, and 
the evidence by which it is supported. The 
late attorney-general,* in the discharge of 
his duty, thought it incumbent upon him, 
from the peculiar circumstances with which 
it is accompanied, to submit this case to the 
decision of an English jury. Gentlemen, the 
defendant in this case is not the author of this 
work, but he is, as I shall be able to prove to 
you, most indisputably the publisher of the 
work in question; and the circumstances to 
which it will be necessary your attention 
should be directed, are the fact of the publi- 
cation, and the nature of the work which is 
published. 

I shall not on this occasion, enter into any 
discussion as to what may be the particular 
circumstances under which it may be proper 
either to prosecute or to forbear the prosecu- 
tion of the publisher ; I mean not to enter 
into the consideration of the propriety of 
prosecuting the author, or of prosecuting the 
publisher ; but I state it to you, under the 
correction of my lord, as a rule of law, indis- 
putably clear, that a man who holds out to 
the public, a publication of the description 
whicn I impute to this work, is guilty of the 
offence imputed to him in the indictment: 
and that man cannot state himself to be not 
guilty of offence, since a publication of this 

* Sir Archibald Macdonald. 


constitution for at least ninety-nine parts out 
of an hundred, and this truth is every day 
making its way.” But men of all descrip- 
tions, upon reasoning in their closets, looking 
; at the history and experience of mankind, are 
thoroughly convinced, that, in point of fact, 
this constitution did best secune, and does se- 
cure the great end of political government, 
personal liberty, personal security, and the 
security of property : it was not as this author 
has pleased to state it; but men in every 
country, speculating on the nature of govern- 
ment in every country, looked to Great Bri- 
tain, as the most favoured spot under the 
canopy of heaven. 

There w'as a country in Europe, which in 

E oint of fact, enjoyed the most mild and 
enignant government in Europe (I mean 
France), but, at the same time, the principles 
upon which it was enjoyed, were not such as 
to secure that enjoyment, with that security 
of permanency that rational men have a 
right to look to : whether it was thought ne- 
cessary for the introduction here of the 
same effects which have been produced in 
that country, that this government should be 
reviled or not, I know not ; but as you have 
been told by the proclamation, which is part 
of the record, in point of fact, there were, in 
this country, seditious writings of all sorts, 
and of such a nature as upon tne authority of 
this author I assert, never made their ap- 
pearance in this country before. 

The Second Part of the Rights of Man in- 
forms us, that the author felt no difficulty to 
state, that during the late war he hunted a 
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design, and he communicated it to general 
Greene, at Philadelphia,'- he was impressed 
with the idea that if he could get over to 
England without being known, and only re- 
main in safety till he could get a publication 
out, he would open the eyes of the country, 
as to the madness and stupidity of its govern- 
ment He authorizes me to say what l have 
stated, when he expresses a wish to know 
the' manner in whicn a work different from 
what had been customary to be seen in Eng- 
land would be received, before he proceeded 
farther. 

Gentlemen of the jury, this proof of the 
systematically mischievous intentions of this 
author, is confirmed by the diligence with 
which productions of such a nature have 
been dispersed through this country. The 
chief magistrate of this country (who is never 
<once represented, in this publication, as the 
chief magistrate entrusted with the powers 
the constitution has given him for the benefit 
*jf the country ; and m the exercise of which 
Jhe is restrained by the law ; his duty pre- 
scribed by law ; and his conduct regulated by 
legal principles) thought it his duty to state 
that there was a law in England, that might 
be applied to those who dared thus to inter- 
jrupt the happiness of the country ; to warn 
his subjects, not as this author has repre- 
•sented it, against a temperate and free dis- 
cussion of the principles of the constitution 
of this counlry ; but against seditious wri- 
•tings tending to mislead the public — writings 
published by those who knew the nature of 
the constitution of which they were treating 
not to be such as they represented it to be. 
Gentlemen, the Second Part of the Rights of 
Man became, after this, the subject of a pro- 
.secution in this country, the result of the 
trial of Mr. Paine was*, (for after all, the 
constitution of this country rests on the pro- 
tection which a jury will give it) the result 
of that trial was, that the jury in this place 
were of opinion that it was an infamous and 
scandalous libel; the author of the work was, 
as he stated he meant to be, out of the king- 
dom; he came here in 1790, and published 
such a writing as he confesses never before 
appeared in this country ; he remained till he 
could get his publication out, and then he 
.was gone ; this was on the 18th December, 
1792 ; his majesty’s proclamation stated in 
Abis record, had been issued in May, 1792. 

The author of the work as if his business 
*ras to revile all the authority in the country, 
4lid not wait for the decision of the jury, but 
•employed his time in printing this book, 
which is now, gentlemen* brought before you ; 
and I take the liberty to state it in your pre- 
sence, and in the presence of the country at 
large, that without exception, it is the most 
absurd and daring libel that ever was pub- 
lished. I ain not afraid to say that it requires 
the exertion of great talents, to state the dis- 

• See the trial, p. 357 of this volume. 


tinction, if there be one. according to the 
laws of England, between this sort of writing 
and such as amounts to high treason : gen- 
tlemen, I will say too there is a case that 
may happen, that a publisher, in the ordinary 
course of his triMe, may give a book to a 
customer; that he may give it with no mo- 
tives more nor less, than belong to an honest 
tradesman, he may yet in so doing expose 
himself, if the work be dangerous, to the pe- 
nalties of the law. 

It is extremely clear, that in point of pub- 
lication, the conduct of the party may be 
very different as to criminality; for if the 
work upon the face of it, purports to be a 
work reflecting on the actual government of 
the country, in any particular instance in 
which it is thought proper to exercise the 
powers of government ; it it reflects on all the 
constitute! powers of the country, and upon 
those who exercise those authorities, I beg 
leave to say if a publisher can suppose Trom 
the circumstances of the case, that he does 
publish it at a risk, and is yet resolved to 
publish it, and does publish it, and continues 
to publish it at the same risk, if so, at his 
risk be it. I say when this author had been 
convicted upon a verdict of the jury of the 
country, which had been found against him 
in December, 1792, it was becoming those 
who were vending the First and Second Part 
of the Rights of Man, to take care that they 
did not publish the third work of this author, 
if it contained matter more offensive to law 
than either the First or Second Parts 

The publication in question was sold by 
the defendant so late as the month of Fe- 
bruary last ; now gentlemen, under these cir- 
cumstances, I think I might submit to any 
man in Court, with respect to the expediency 
of this prosecution ; but entering iny solemn 
protest against the necessity of giving that 
evidence, I am prepared to prove to you that 
the chief magistrate of this city, in obedience 
to the law, and in the laudable exercise of his 
duty as such, took the trouble to inform this 
man, and advise him that he was doing that 
whicii he ought not to do, for that the law, 
as he was advised, would not permit it ; tell- 
ing him if he chose to act on any other ad- 
vice he must answer for it, he found himself 
bound to watch his conduct, and if he chose 
to act as a good subject ought to do, he might 
protect himself. Gentlemen, notwithstand- 
ing that the defendant still persisted in giv- 
ing this publication to the world ; and under 
such circumstances, if the publication he as it is 
stated, he has no reason to complain if the 
law is applied to his individual case. Now 
gentlemen, with respect to the paper itself, I 
am very far from saying, that any intimation 
of this sort, was an intimation, which any 
subject was hound to obey. 

Gentlemen, it is fully consistent with my 
duty, to remark to you the wisdom of the 
law of the country : and the impropriety of 
departing from it, on speculations, which will 
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be found to have produced more misery to 
the public, within the last three years than 
perhaps ever existed before. I say the reflec- 
tion which that remark raises in my mind, is 
to render it extremely doubtful \rhether in 
my situation, I should not better do my duty 
to the public, by following the rule of law, 
as I find it to be handed down to me, and, as 
I find it to have been n ceived by those who 
have administered it in past ages, than in 
stating to you any suspicions of my own, 
with respect to what it is, or ought to be. I 
say distinctly, this defendant nad a right, 
subject to this qualification, to publish this 
book, for I find the law to be such, that if the 
liberty of the press is not infringed, or vio- 
lated, it is essential to a free state. — Gentle- 
men, you will give me leave to observe, that 
in all states which have not been founded on 
principles of liberty, in them the liberty of 
the press does not exist; this liberty consists 
in laying no restraints on publications ; every 
freeman has an undoubted right to lay what 
sentiments he pleases before the public, but 
if he publishes what is improper, he must 
take the consequence of his temerity. 

A man (says a fine writer on this subject) 
may be allowed to keep poisons in his closet, 
but not publicly to vend them as medicines, 
and to this he adds, it is necessary to prevent 
improper conduct, and that to censure the 
licence is not to attack the liberty of the 
press. 

Gentlemen, I say the defendant had a 
right to publish this book if he chose, leaving 
it to you to say whether he had done right 
in publishing it, — without attending to liis 
duty as a publisher, — whether you find your- 
selves bound to censure him or not with re- 
spect to the publication of it. Gentlemen, 
I am one of those who admit that a case has 
never occurred, in which it was less necessary 
to dispose of a dry question of law, whether a 
man might or not freely and rationally dis- 
course in public, or otherwise, on the princi- 
ples of any government under heaven, and I 
ao not believe the case ever will occur ; or 
that a jury need to be asked that question : 
but I have no objection to say, that if you 
can take up this book, and can Jay your hands 
upon your hearts, and can say that the author, 
with the knowledge he necessarily must have 
of the nature of the constitution of this coun- 
t nr, meant fairly to represent the constitution 
of this country, and to reason upon it, and 
that he meant to state the principles on 
which the constitution of other countries 
were formed, and the effect of those princi- 
ples, as he knew them, at the time tins work 
was published, and then by fair reasoning 
without a seditious intention, that he meant 
to draw a just comparison, and that he did 
not publish this work purposely to argue 
down the system of law and the constitution 
of this country, I do not ask you for your 
verdict. 

Gentlemen, what I impute to this work, is 


this, the author misrepresents the constitu- 
tion as it stands ; he ddes not state the effect 
of those laws as he knew them ; it was not 
his intention to draw a true representation of 
the constitution of this country, but he sat 
down with a design to misrepresent it, and 
that he has sacrificed in every page of his 
book, the real truth to a fondness for the 
principles of his system, and to forward 
which he had declared, was the inteutioa 
with which he came into this country. 

Look at the book where he speaks of the 
chief magistrate, and considers him as a king 
and as a man, and give me leave to say, that 
the wisdom of the law of our ancestors, the 
wisdom of the law of England taught them to 
look at man as he is, they did not think with 
this sclf-suflicient author, that man was all 
perfection, but that we were beings such as 
God had formed us, and that our infirmities 
were to be corrected by the system of laws 
which were formed on deep reflection and 
on deep experience. Take and read this 
book through, and after you have so done, 
is there any of you, who can suppose that the 
king of this country has any power of being 
hurtful to this country? Considering the 
weakness of infancy, Ihe dotage of old age, 
and the imbecility of human life in general, 
why did not this gentleman state that the 
crown of this country was a trust for this 
country, that the weaknesses of infancy, the 
infirmity of old age, are all rectified by the 
infinite variety of checks, with which the law 
has guarded the execution of the chief magis- 
tracy in this country ? Take it another way ; 
observe, this gentleman does not state to his 
readers the constitution as it is ; he has not 
the integrity to tell them that the constitu- 
tion of tiiis country was acknowledged to be 
a constitution securing all the blessings of 
civil liberty, not only by the subjects ot this 
country, but by those of other nations, who 
were looking at it as the best consvitutkm 
that could be framed, a constitution which is 
at once the envy and admiration of the 
world. 

When this gentleman was describing the 
nature of our constitution, why not state the 
whole truth ? he should not have vilified it 
beyond fair reasoning and sober argument. 
Why not put it to the people of England as 
he ought to have done; and have said, when 
I published my former works I thought so 
and so, and, in support of those opinions, you 
will find I have published this work of which 
I can fairly say, you will find in this book 
sober reasoning and fair discussion? I hope 
the law of England, never will prevent fair 
discussions, nor would this man have been an 
object of prosecution, if the work had con- 
tained fair discussion only, and not scanda- 
lous and malicious abuse : but that not being 
the case, by persisting in this publication, he 
enters into a conflict with the law. 

I say, the fair account of the sense of the 
passages which will be read to you, is no 
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more nor less than this, making the consti- 
tuted authorities of- this country inadequate to 
the end. Gentlemen, I appeal to your own 
attention and observation, it would very ill 
become me to make any other appeal. The 
late attorney-general thought it necessary to 
follow up this prosecution, my reverence for 
the veraict of a jury of England, and my 
regard for our excellent constitution, as it is 
established, has induced me to ask for your 
determination. 

Evidence for the Crown. 

[The printed proclamation produced.] 

Mr. Vaughan. I submit to your lordship, 
that the printed proclamation unsupported 
by any evidence whatever, cannot be re- 
ceived. 

Mr. Attorney General. Mr. Justice Buller 
has received it. 

Mr. Gurney . At least the king’s printer 
should be called to authenticate it. 

Mr. Attorney General. That is not neces- 
sary to authenticate an act of parliament. 

Mr. Gurney. That is a very different 
thing. 

Lord Kenyon. I think I ought to receive it, 
I will, if you wish it, save the point for you. 

Mr. Vaughan. I should be obliged to your 
lordship, certainly. 

[The printed proclamation read.] 
Charles Humphreys sworn. — Examined by 
Mr. Solicitor General. 

Look at that book [showing him a copy of 
the letter to the addressers]; did you pur- 
chase it ? — Yes. 

Where?— No. 81 Bishopsgate-street. 

Of whom ? — Of the defendant. 

When ? — On the 1st of February. 

You did it at the request of the lord mayor ? 
—Yes. 

[The title of the pamphlet read.] 

Mr. Vaughan . With submission to your 
lordship, J object, that the title of the 
pamphlet is not fully and sufficiently de- 
scribed in the information, the information 
states only w Letter addressed to the Ad- 
dressers on the late Proclamation,” whereas 
the title continues, “ By Thomas Paine, Se- 
cretaty for Foreign Affairs to Congress, &c.” 
and the names of the publishers. 

Lord Kenyon. I must acknowledge that in 
my opinion, it is abundantly and fully de- 
scribed. 

Mr. Attorney General. The rest seems to 
be rather the title of the author than of the 

book. 

[The paragraphs read which were inserted 
in the information.] 

Mr. Gurney. My lord, from the office copy 
of the record we were led to expect that we 
should find two variances in this information : 
which, however it might possibly be con- 
tended that they did not very materially alter 


the sense, we should have submitted must be 
fatal, but these two variances have been at- 
tempted to be concealed by erasures. 

Lord Kenyon. I have nothing to do with 
the record, but as it stands at present; 
happy indeed is the clerk who never made a 
mistake in transcribing. 

Mr. Gurney. My lord, I should submit 
that the existence of the variances in the 
copy of the record delivered to us, raises such 
a presumption as calls upon the attorney- 
eneral to show that the variances were cured 
efore the issue was joined. 

George Storey sworn. — Examined by Mr. 

Baldwin. 

I believe you are secretary to the lord 
mayor? — Yes. 

Do you remember the defendant being 
brought before my lord mayor ? — I do ; it was 
customary when his lordship received informa- 
tion, anonymous or otherwise, to send for the 
person complained of, and in consequence of 
some information which he received, he sent 
for the defendant. 

What passed on that occasion ? — My lord 
mayor asked him whether the information 
was true, and that he had sold the publications 
mentioned. 

Mr. Gurney. My lord, I submit this exami- 
nation is irregular, unless Mr. Baldwin lays a 
ground for it, by asking in the outset whether 
any thing passed in this conversation relative 
to the pamphlet in question. 

Lord Kenyon. You may ask that question if 
you please. 

Mr. Gurney. In the conversation you are 
relating, did any thing pass relative to the 
“ Letter to the Addressers-?” 

Mr. Attorney General. That will be a ques- 
tion in cross-examination. 

Mr. Gurney. The present examination is 
only calculated to raise a prejudice, by facts 
which are not relative to the cause. 

Lord Kenyon. Does this go to the fact of 
the publication ? 

Storey. He replied it was true that he 
had sola these publications. 

Mr. Baldwin. Were there any publications 
mentioned ? — I believe the Rights of Man; he 
said the deputy of the ward had been to him, 
complaining of his selling those books, but 
that his behaviour was such, he being drunk 
at the time, that he had not paid that attention 
to him, that he otherwise should have done. — 
He reasoned with him very particularly on 
the impropriety of so doing; at first it seemed 
to give him very little concern, but he went 
away promising to desist from selling them in 
future. 

George Storey , cross-examined by Mr. 

Gurney. 

How long was this conversation? — I think 
about ten minutes or a quarter of an hour. 

Are you sure it was not much longer than 
a quarter of an hour ? — I can’t say. 
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I believe you produced a letter ? — I do not j 
recollect a letter. 

Have you no recollection of a letter being ! 
read, which the lord mayor had received from . 
Mr. Reeves at the Crown and Anchor, re- 
specting Mr. Eaton ? — I cannot saj\ 

Will you venture to say upon vour oath, 
that the lord mayor did not read to Mr. 
Eaton, a long letter from Mr. Reeves? — 1 
cannot recollect. 

W ill you say upon your oath, that such a 
letter was not read? — No, certainly I will 
not. The only information I believe was 
written, in a disguised hand upon the back of 
a card of Mr. Eaton’s; to tlie best of my 
knowledge and remembrance, this is the 
minute I made at the time, “ Isaac Eaton, 
about selling seditious libels, who promised 
to discontinue it.” 

I will refresh your memory respecting this 
letter; do not you recollect that Mr. Reeves 
complained of Mr. Eaton selling several Sedi- 
tious pamphlets besides the Rights of Man, 
and among them the duke of Richmond's let- 
ter to colonel Sharman ? — I do not recollect it. 

Will you venture to swear, that no conver- 
sation passed between Mr. Eaton and the 
lord mayor, about the contents of that letter ? 
— I can’t say. 

Do not you recollect, Mr. Eaton putting 
this question to the lord mayor, “ how it 
could possibly be criminal, to publish a 
pamphlet before it had been declared to be a 
libel by the verdict of a jury ?’’ — I cannot at- 
tempt to enter minutely into what passed ; I 
cannot attempt to swear to any particulars. 

Will you swear that that did not pass? — 
No, I will not. 

But you do recollect Eaton's telling the 
lord mayor of this drunken deputy who went 
to reprove him for a breach of the law ? — 
Yes. 

Mr. Baldurin. After this conversation, did 
the lord mayor say any thing to him ? — Only 
wished him a good morning, and I believe 
he told him the penalties ne would be sub- 
ject to. 

Charles Humphries again. 

Mr. Gurney. Mr. Eaton did not sell you 
this pamphlet very willingly ? — lie did not. 

I Delieve you were under the necessity of 
employing some art, to induce him to sell it? 
— I was, I was directed so to do. 

Mr. Attorney General. What do you mean 
by art, tell us what you did ? — He asked me 
for what purpose I wanted it; as I had pur- 
chased some of Mr. Paine's works on the 17 th 
of January, he asked me whether I would 
purchase the rest, as there were more coming 
out ; he asked me if I wanted to bind them 
up together, I told him I probably should ; he 
asked me when I would call again, I told him 
in the course of a week or a fortnight. 

Mr. Gurney. It was on the 17th of Janu- 
ary that you purchased the 4< Rights of Man;” 
for selling which. Mr. Eaton was tried at the 
Old Bailey?— Yes. 


In your evidence upon that occasion, you 
stated that Mr. Eaton hesitated at selling you 
the 44 Letter to the Addressers,” but that he 
did it in consequence of his wife telling him 
she knew you, and had sold you 9ome oT Mr. 
Paine’s works before ? — I did. 

Upon that trial the jury found Mr. Eaton 
44 guilty of publishing, but without a criminal 
intent?” — The/ did. 

Mr. Attorney General. I don't care a far- 
thing about it, but I must object this ; it hat 
nothing to do with this cause. 

Defence. 

Mr. Felix Vaughan : 

Gentlemen of the Jury; You have now 
heard from Mr. Attorney-General his open- 
ing, together with the whole of the evidence 
produced in support of this information : and 
it has become my duty, as counsel for Mr. 
Eaton, to lay before you such plain and sim- 
| pie observations as have occurred to a very 
lain and simple understanding; but which, 
trust, will operate in your minds a conclu- 
| sion directly opposite to that desired on the 
part of the prosecutors, against this unhappy, 
or rather this unlucky, defendant. 

But, gentlemen, when I am told, and from 
so great an authority, that in this cause are 
required such uncommon talents, to distin- 
1 guish the pamphlet in question from the 
! crime of treason ; and when I reflect on the 
1 miseries which must ensue to this man and 
his family, in case he were convicted, my heart 
sinks within me, to consider the importance 
of having undertaken his defence. At the 
same time I am comforted, because I know I 
shall be supported by the learned judge who 
sits on the bench ; and if it should, from any 
circumstance, happen that I were unable to go 
through with this defence, you, gentlemen, in 
discharge of your oaths, are bound to supply 
the deficiency. So that the defendant has 
also to rely on the judgments of twelve of his 
fellow citizens ; and therefore it is, that I 
hope and look for a verdict in his favour. 

Such however isr the situation in which we 
are placed, when prosecuted by his majesty’s 
attorney-general, that the chances are almost 
two to one against any defendant under such 
a prosecution ; for the attorney- general claims 
a right to reply to all that may be answered 
to his charge. Consider this infinite disad- 
vantage to the defendant, viz. that the pro- 
secutor has two addresses to the jury, and 
therefore reserves all the strength of his argu- 
; ment till the time conies when he is to reply; 
' and thus will it happen to-day. All that you 
have hitherto heard is but a sort of proem for 
what we are to hear : it is the protatic part of 
the drama, very necessary and well calculated 
: for the catastrophe intended to be produced, 
j We have been told indeed a great deal about 
this writing, its author, and its publisher; 

I but hardly a passage ot it has been quoted, 
i All has been matter of general reflexion; n 
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principles have been laid down by which you 
might determine the question before you, or 
by which we might have conducted this de- 
fence. We are to lay the grounds of the 
whole cause, and to build up a fortress of 
protection for this unfortunate man, whose 
thoughts were as far from those imputed to 
him by this charge, as the poles of the earth 
are from each other. 

Gentlemen, it seems to have been expect- 
ed, that you would hear from us a deal of out- 
rageous declamation upon subjects of public 
liberty. If a man will speak on subjects of 
that description, it is impossible to be other 
than declamatory, because, in general, they 
consist of axioms, whose truth stares you in 
the face ; and all that such a man can say, 
is, “ How excellent are these things ! how in- 
dispensable to our happiness ! How crimiual 
must those be, who attempt to deprive us of 
them !” But, gentlemen, I am persuaded that 
fairness and candour are the best weapons we 
can use in behalf of the defendant. I will 
therefore freely make to you my profession of 
faith, on the principles by which I conceive 
we should all of us be guided in this question ; 
I am very far from maintaining extravagant 
doctrines, or approving every thing I have 
heard respecting them. 

Among the numerous proceedings obser- 
vable in our jurisprudence, there is no pro 
ceeding which contains so much obscurity, 
ambiguity, and confusion, as this charge of 
sedition, malice, and so on, by libel. I do not 
say the charge of libel, for that term contains 
nothing imputed to the defendant by this in- 
formation. Nothing can fix that upon him, 
but the adjectives implying the qualities to be 
found in this libel or book (for 1 use the term 
in its innocent sense); and these qualities 
arise out of the intention he had in publishing 
this book. It is certain, that this ambiguity 
and confusion have created in the minds of a 
great number of well meaning men extreme 
dissatisfaction and discontent. Of this dis- 
content, a great deal is well founded ; but it 
must be owned, that a great deal is likewise 
unfounded. But while, on the one hand, it 
is contended that no mere opinions delivered, 
but that actions only, are fit objects of public 
punishment — it has, on the other, with equal, 
if not greater vehemence, been maintained, 
that every thing, true or false, rational or 
otherwise, if it happen to be offensive to par- 
ticular descriptions of society, is to be re- 
pressed with the utmost rigor which the law 
can inffict. Each of these opinions I hold to 
be extremely, though not equally dangerous, 
and nothing shall at any time influence me 
to defend either the one, or the other, in the 
present cause, or upon any future occasion ; 
yet, gentlemen, it is with no small sorrow, 
that I have observed the latter of them re- 
duced to practice in a way sufficient to alarm 
us tor the very foundations of liberty and per- 
sonal security. We have seen a system of 
things unknown before to the people of Eng- 
VOL. XXII. 


land ; we have seen persons getting them- 
selves together in holes and corners, and 
erecting themselves into an Imperium in i/a- 
perio, under pretence of defending the.English 
constitution. These associators, for so they 
style themselves, are so many mere in- 

a uisitors, who have spread themselves and 
tieir sectaries through every part of the coun- 
try, from the Channel to the Tweed, and 
from thence northwards ; ^ but the chief tri- 
bunal, and the grand inquisitors of all, hold 
their office at the Crown and Anchor tavern, 
in London. It is not immediately in evidence, 
but in my own mind I have not the smallest 
doubt that it is to them we are indebted for 
the prosecution of to-day. It is from them 
that advice against this unfortunate defendant 
was communicated to the lord mayor ; who 
thereupon employed his spies, his emissaries, 
or informers, or whatever else you please to 
call them, for the purpose of obtaining a con- 
viction, which, if obtained, must bring Mr. 
Eaton and his family to inevitable ruin. 

Gentlemen, when you consider that I am 
counsel for a man in these circumstances, you 
will, I am sure, favour the little which may 
be offered to you on his behalf, with a patient 
attention. And you will look into all that has 
been or may be advanced against him, either 
in this information or out oY it, with an eye 
of jealousy and mistrust, which is never un- 
| becoming an English jury. 

Gebtlemen, I trust that Mr. Attorney-Ge- 
I neral will not be dissatisfied with the princi- 
ples I have hitherto contended for. I declare 
; in the outset, that all malicious and inten- 
tional mischief, is at all times and equally 
punishable, by whatever means it may be 
effected ; and that it is the same, in point of 
criminality, whether such intention be com- 
pleted by the tongue or by the hand, by the 
en or by the poignard. If, therefore, this 
as been proved on the defendant ; and that 
in the publication of this book, his designs 
were wicked, seditious, and malicious, as in 
the charge before you, he could have no claim 
whatever to an acquittal. As it is, I must 
intreat you will examine attentively the dif- 
ferent parts of the information, having pre- 
viously considered the act of parliament 
known by the name of the Libel Bill, upon 
tne benefits of which I shall not enlarge (the 
author and first mover of the question being 
now present in court) however gratifying it 
might have been to my own feeling9. 

Gentlemen, by that bill,* it is said, that 
the jury sworn for the trial of the issue be- 
fore them, in matter of libel, are to jud^e of 
the whole matter put in issue. If you nave 
been frequently in this place, you must know 
that an issue on any trial, is nothing more 
than an affirmation of the charge on one side, 
and a denial of it on the other, which the jury 
are to decide upon by the evidence produced 
to them. Now, gentlemen, all that is in evi- 

• See p. 306 of this Volume. 
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dence amounts to no more than this, that the 
defendant published a sixpenny pamphlet, 
and that the lord mayor sent to him, desiring 
him not to publish another book called “ The 
Rights of Man." 

Gentlemen, I do not understand that the 
lord mayor is a lawyer : where has he learnt 
his law? I suppose from the Crown and 
Anchor tavern; — his law, if he has any, must 
come from the other side of Temple-bar, per- 
haps from the association we have spoken of, 
for I never heard of its being extracted from 
coffee or sugar, or any other article of com- 
merce in this city. I know he is a municipal, 
but I never heard of his being a judicial 
officer; although he seems in this instance to 
have supposed he had an authority of the 
latter kind, and is of opinion, that by warning 
a man against any act, he has the power to 
prevent nis doing it. But, gentlemen, I sub- 
mit to you. that the whole of this history 
about the lord mayor is totally out of the 

J iuestion, and that you ought so to consider it ; 
or the beauty of the whole is, that the wit- 
ness has said nothing about this pamphlet — 
he has told us, that tne lord mayor never had 
any conversation with the defendant, but con- 
cerning the book called “ The Rights of 
Man," and of seditious publications in gene- 
ral. Does the lord mayor’s opinion make 
them so ? Most assuredly not. They are to 
be construed and decided upon by your opi- 
nions, by a jury of the country, who are cer- 
tainly, as Mr. Attorney General has said, the 
great support of the constitution, — and I fear 
its greatest, if not its only support. And as 
that is now become your duty, let me again 
and again intreat you, that should you nave 
belonged to any of these associations, you 
will cast from your minds every prejudice they 
may have created, so that it may no longer 
bias or contaminate your verdict. 

The defendant, not being much in favour, 
and having perhaps some private enemies 
among those associators, nor with the drunken 
deputy that you have heard of, is brought 
forwards by a public prosecution, and is 
charged by the information as follows : “ That 
the said Daniel Isaac Eaton, being a wicked, 
malicious, seditious, and evil disposed person, 
and greatly disaffected to our said lord the 
king, intending to stir up and excite discon- 
tents and seditions among the subjects of our 
said lord the king, and to bring the said pro- 
clamation into disregard and contempt among 
his subjects, and to alienate and withdraw the 
affection, fidelity, and allegiance of his said 
majesty’s subjects, from liis said majesty’s 
person and government, and wickedly, and 
maliciously, and seditiously, to insinuate, and 
cause to be believed, by all the liege subjects," 
Ac. Ac. 

What ! Gentlemen, is all thi9 contained in 
the single fact that is in evidence, viz. the sale 
of a sixpenny pamphlet? Were a man con- 
scious of all this, would he risk the conse- 
quence to gain by it a penny or two-pence ? 


Would any of yon risk the punishment of 
such an offence, if you knew it to be so, even 
were you reduced to the lowest condition of 
life ? Why, the multitude of evil designs here 
imputed to thb act, is something like lord 
Burleigh’s shake of the head ; which, being 
explained, meant a long series of reflections 
on the consequences of the Spanish armada. 
The charge is indeed of no common sort, and 
we are told by Mr. Attorney General, that it 
is little less than treason, at least a cousin 
German, or some near relation to it. But if 
so, why is the defendant brought here for a 
misdemeanor ? Why is he not prosecuted for 
the crime of which he is guilty, so that a due 
proportion may be observed between his crime 
and his punishment ? You, gentlemen, will 
remember, that you are not brought here to 
judge of any charge like that of treason ; but 
of that which stands upon thb record, im- 
puting to the defendant objects and motives, 
which, to criminate him, must be made out 
to your certainty and satisfaction. 

But gentlemen, be pleased to attend to the 
passage I have just read from the informa- 
tion, and observe how the motives and the 
objects imputed to the defendant, and the 
means he is said to have used for the attain- 
ing them are huddled together, without dis- 
tinction, and as it were with a purposed ob- 
scurity and confusion. I will endeavour to 
divide and analyze it, so that it may be re- 
duced to common sense. And first it appeuv 
by it, that his motives were malice ana sedi- 
tion : secondly, that his objects were to bring 
his majesty’s person into hatred and con- 
tempt, and to excite seditious meetings and 
conventions among his majesty’s subjects; all 
which were to be effected by the means of 
bringing hb majesty’s proclamation into dis- 
regard, and by representing the constitution 
ana government, as a system of tyranny, in- 
justice, and oppression. Whether the de- 
fendant has had such motives and objects you 
can only judge by the evidence of the means 
he is said to nave used, vb. the mere act of 
selling this book to the worthy informer, who 
is the witness in this cause. 

Gentlemen, Mr. Attorney General, reserv- 
ing himself, no doubt, for his reply, has taken 
but little or very slight notice ot the pamphlet 
before you ; but when the time comes, you 
will hear the whole artillery of hb eloquence 
discharged upon it. Hitherto, we have heard 
a great deal about the “ Rights of Man," and 
the circumstances of its - publication, and 
about the intentions of its author ; but I ask, 
what have either of them to do with the ques- 
tion you have to try? Is any part of that 
book upon the record, or before the Court? 
Certainly not. And yet they are all mixed up 
together, so as to produce a conclusion in your 
minds fatal to the defendant, who is by this 
means to be convicted of designs fatal to the 
Englbh constitution, “ the envy and admira- 
tion of the world." As to this latter expres- 
sion, it b indeed in the pamphlet; but will 
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the learned gentleman contend, or can you be 
persuaded, tnat every man and every book, 
telling you, that the constitution of England 
is not the envy and admiration of the world, 
must therefore be criminal ? 

Gentlemen ; I believe, nay, I know I could 
read you many books, in which it is said, that 
the English constitution is neither the per- 
fection of human wisdom nor of human hap- 
piness. Observe, gentlemen, that I do not 
partake of such sentiments, for I hold the 
constitution of England in that state of 
purity wherein I know it has existed, and in 
which I hope, before I die, to see it exist, in 
as much veneration as any person. I am per- 
suaded, I shall not be misunderstood in any 
observations respecting it ; but its original 
and pure condition is well worth hooking after, 
when we are told by a very elegant writer, 
that the English constitution had, for a long 
time, been advancing, with rapid strides, 
towards a popular government ; but that, now 
having attained its summit in that way, it is 
taking a contrary course, and is now declin- 
ing, by gentle degrees, towards a perfect and 
absolute monarchy. He contends also, that 
it is much better so to continue, than trying 
to relieve ourselves from such a change of 
our condition ; because it is much quieter to 

f o on as we are ; and that all this will happen 
y slow and imperceptible gradations. Tnis, 
says Mr. Hume, is the natural death, or (to 
use the delicate expression he has borrowed 
from an ancient language) the Euthanasia of 
the English constitution.* Gentlemen, there 
is no doubt, but that death is a state of pro- 
found quiet ; but I hope, that whenever our 
country shall arrive at such a dissolution of 
its principles, this author’s description will be 
something more than metaphorical. I hope, 
that the natural and political existence of 
every Englishman will then be lost together. 
Of this l am sure, that when the latter is 
gone, the former is not worth having. 

Let us look a little farther into the structure 
of this information, and I think we shall be 
led to no small discoveries as to the object in- 
tended by it. There are, in all, six passages 
extracted from the book, and charged as cri- 
minal upon the publisher, Mr. Eaton. These 
passages are some of them said, to be of and 
concerning the constitution and government ; 
others of and concerning the representation, 
power, and authority of parliament; but the 
sixth and last is not stated to be of and con- 
cerning any thing. However, gentlemen, as 
it is said of a good epigram, that its sting is 
ever to be found in its tail ; so, as 1 take it, it 
is with this information, the whole scope and 
design of which may be found in the last 
passage, extracted from the pamphlet. Mr. 
Paine says, “ that instead of resorting to 


• See Hume's Essay, Whether the British 
government inclines more to absolute mo- 
narchy, or to a republic. Essays, vol. 1, 
p. 63, 8vo 1809. 


rotten boroughs and absurd corporations, for 
addresses, or hawking them about the coun- 
try, to be signed by a tew dependant tenants, 
the best way would be to come to the point at 
once, and to ascertain the sense of the nation, 
by electing a national convention.” Why, 
gentlemen, if this is of and concerning any 
one, it must be of and concerning the rotten 
boroughs, the absurd corporations, and the 
dependant tenants : and is it so wicked, sedi- 
tious and malicious, to treat with disrespect 
such great and distinguished persons, as the 
voters in rotten boroughs, or the dependants 
who sign addresses? 

Now, gentlemen, as the extremes of things 
are said often to meet, let us bring the end of 
this information to the beginning, and observe 
how exactly they fit one another. At the 
outset |we are tola of evil designs against the 
constitution, and at last of sedition against 
borough-mongers and rotten corporations. 
Why, gentlemen, if such rotten corporations 
exist (which you understand as well as 1 do), 
and if they are to be upheld as the legitimate 
constitution of this country, can there be a 
doubt of the cause of this prosecution ? Why 
does not every one see that it is to protect 
borough-mongers, and their property, that 
this information has been filea ? If I were 
possessed of, or connected with this species of 
property( for so it is called), and were I base 
enough to wish its continuance for my own 
profit and advantage, what would be my con- 
duct? Why I should cast within my own 
mind, whether it would not be proper to sup- 
press all publications on the subject of 
boroughs. If I were determined to support 
that interest, per fas el nsfas, I should never 
think it safe till I could prevail in having a 
prosecution. I should never rest until I had 
thrown the broad shield of this information 
between myself and the public. But the at- 
torney-general is a man of honour and a 
gentleman, so that without telling the plain 
naked truth, I would say ; l * Sir, here are base 
and virulent libels abroad ; they swarm, they 
fly in covies over the nation ; and they con- 
tain strong insinuations that the government 
is not so pure as it ought to be. They tell us, 
the government isexpensive — wicked creatures 
to say it is expensive ! — and that this expense 
goes to courtiers also. Now, Sir, we are the 
persons to whom this government is benefi- 
cial, and what is to become of it when we are 
no more ? Prosecute in time, or where is this 
to end : for what is the English government 
but a majority of the boroughs in parlia- 
ment ?” 

And yet, in this point of view, it may be 
doubted, whether prosecutions of this kind 
are very prudential, or a political measure. 
For first, they raise into lignt ail that might 
be kept secret; and revive in our memories 
what otherwise might have been forgotten : 
How long it is since any of us have seen 
u The Rights of Man," or any other of Mr. 
Paine’s writings? As objects of sale, they 
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have Ions disappeared from before the public 
eye ; and this defendant would not have been 
brought here to day on that account, had it 
not been for the spies of the lord mayor, who 
have entrapped him into his present unfortu- 
nate situation 

For good and sufficient reasons, no doubt, 
“ The Rights of Man” have been introduced 
into the cause, which, give me leave to say, 
must want a deal of bolstering, if what is not 
in question, must be brought forward in its 
support. Permit me also to say a word or two 
on that pamphlet. On account of certain 
passages reflecting on the revolution and the 
House of Hanover, the author was convicted 
by a special jury in this court. But what 
use has there not been made of his name, in 
every town and village throughout the king- 
dom ? nay, what use was there not made of it 
before his trial, and before his conviction? 
Let me call to your memories, whether going 
into any place of public resort, you dia not 
find all the journals of the day stuck as full 
as they could hold, with paragraphs, as mali- 
cious and as scandalous as ever were vented 
on the head of man ; and this before his con- 
viction, when he stood under the protection 
of the law, and I will add under that of Mr. 
Attorney-General’s information. For, by 
the same laws, under which he was prose- 
cuted, ought he to have been protected ; and 
it w ould greatly have added to the dignity of 
the character of that officer, had he caused 
the same proceedings to have been filed 
against the calumniators of Mr. Paine, as had 
been exhibited against the writings of Mr. 
Paine. It would have been an act worthy of the 
censor murum in a great and a generous nation. 
Political enmities would have ceased, and 
nothing but a sense of justice would have 
reigned among the people. Instead of that, 
what have we seen ? One part of our fellow 
subjects have been associated against the 
other. An itnperium in imperio has been 
raised amongst us, as if the laws of the coun- 
try were insufficient for public purposes. — 
This author, or rather his name, has become 
a means of oppression, raised up by these 
judicial daemons against the poor inhabitants 
of this country, who have happened unfortu- 
nately to imbibe, with their mother’s milk, a 
strong attachment to liberty. After all, is 
this book answered? — By whom is it an- 
swered? — By no one whom any of us re- 
member. I am persuaded that there must 
exist, in the hearts of many people, a lurking 
affection for this man, arising from the re-ac- 
tion of the prosecution, which his name has 
undergone. Is it then wise to be eternally 
prosecuting his book, and every one who 
happens, in an unguarded moment, to sell it 
for the small advantage that may accrue from 
that sale ? 

The passages to which the exceptions were 
made, were omitted by the printers in their 
second edition of (i The Rights of Man.” 
The printers of that edition were prosecuted ; 


— they pleaded guilty, and were convicted. 
Surely, here was example sufficient, if that 
alone was the object.— Why extend it, be- 
yond the printers, to the numberless pub- 
lishers, who perceiving in it many maxims, 
not only innocent, but laudable, published 
till such time as the second edition was con- 
demned by the courts of law. From that 
time they stopped their sale : yet, after all 
this, it is judged necessary to bring Mr. Eaton 
before a jury for this Letter to the Addressers, 
in order that he may increase the number of 
persons now under fine and imprisonment! 
Good God ! Is every thing with the name of 
Thomas Paine to be libellous and criminal ? 
When he tells you that our country should 
be the world, and our religion to do good, I 
should be glad to know whether that and 
other opinions of the same kind are criminal. 
Gentlemen, all this persecuting practice re> 
minds us ofCadmus and the serpent These 
writings resemble the virulent teeth of that 
serpent, which he would not leave above 
ground, but planted them beneath it, until 
they rose in such a crop, as no honest or 
well meaning man can ever wish to return in 
this enlightened nation. 

But let us look into other passages of the 
Letter to the Addressers, contained in the in- 
formation, and respecting the constitution. 
It is charged and held out to be a great crime, 
that Mr. Paine has said, “ that it is a good 
constitution for courtiers, borough-holders, 
and pensioners.” — Why, if there are such 
persons, and they are 4 ‘ the active leaders of 
addresses,” who doubts but that it is good for 
them ; their actions prove that they think it 
so. From borough-holders (if any such people 
exist) may they not become courtiers ? And 
from courtiers, may they not become pen- 
sioners ? And if so, what is the state of the 
English constitution ? Is it conformable to the 
spirit of the constitution, that the representa- 
tion of the country should have become the 
property of a few individuals ? Of what na- 
ture is property ? It is the rightful possession 
of what I have acquired by my industry, or 
what is confirmed to me by the laws of the 
land. But where is the law, either common 
or statute, or is it among any of the systems 
of law, which though permitted amongst us, 
seem as it were to cross our original juris- 
prudence, that we find a toleration tor this 
diabolical species of pretended property? 
Why, suppose a place without either house 
or tree, should send as many members to par- 
liament as the county of Middlesex, is this to 
be called a property? If you, an English 
jury, can look on such property with any 
thing but abhorrence ; if you can consider it 
as a legal part of the English constitution, 
your hearts do not beat within your bosoms 
after the manner of your fathers, who did so 
much for its establishment on principles of 
wisdom and independence. 

Mr. Paine goes on to say, rather strongly, 
“ that it is a bad constitution for ninety^jino 
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parts of the nation out of one hundred.” This 
is said, in reference to the persons, who, as 
he says, find their advantage under it. But 
why may we not speak of it as we think of it ? 
why not speak as freely of the body politic, as 
of the body natural ? It is my misfortune, to 
have a very unhealthy constitution; and 
when I meet with a man of the same appear- 
ance with myself, I suppose he has a very 
bad constitution likewise. In the same 
manner, when I find that in all the constitu- 
tions of Europe there was once that third 
estate, which is said to be the splendour of 
our legal government ; and when I find that 
it is now lost in them all by means of fraud 
and corruption, I cannot help looking with 
anxiety to our present representation. We 
are told, it is the envy and admiration of the 
world * yet, in point of fact that is not true, 
as we know from two recent examples. 

But, says Mr. Attorney General, till within 
these three years the kingdom of France had 
a mild and benignant government. Gentle- 
men, I do not know whether the learned gen- 
tleman has ever travelled in that country ; 
but of tins I am sure, that if so, he is the first 
traveller who ever returned with such an ac- 
count. Are not our books filled with rela- 
tions of bastiles and of cruel imprisonments ? 
If ever you resided in the capital of this be- 
nignant government, what did you find but a 
motley appearance of filth and finery ? and in 
the provinces what did you observe but luxury 
and grandeur in the midst of disease and 
poverty ? The griping hand of corrupt courtiers 
had fastened upon every thing profitable or 
valuable, while the cottage of the peasant 
remained unthatched, his cnildren ill-clothed 
and worse educated, to support the folly and 
license of the metropolis. Is it to be won- 
dered, if being so treated, the people should 
now break forth in violence ana cruelty? 
But give me leave to speak from my own ex- 
perience as to the mercantile and middle ranks 
of life in Franc e, among which I have known 
men of as much virtue, and of as pure princi- 
ples, whether moral or political, as ever 
existed in this country or any other. 

I ask Mr. Attorney General, and I hope 
for an answer to tliis question, Has this 
observation on the English, representation 
never been made before r I assert that it has, 
and in much stronger language, and I hold 
the proof in my hand, viz. the petition pre- 
sented to the House of Commons, accepted 
by the House of Commons, and entered on 
the Journals of the House of Commons. It 
is a petition received at a time when others 
were rejected on the subject of a reform in 
oar parliamentary representation. Permit 
me to read you two extracts ; and first it is 
stated, “ that the petitioners complain of a 
grievance, detrimental to their interests, and 
contrary to the spirit of the constitution.” 

A grievance, if I understand the term right, 
is something bad, if not uncommonly bad ; 
and what is the grievance? Why, « that the 


elective franchise is so partially and unequally 
distributed $ and in so many instances com- 
mitted to bodies of men of such very limited 
numbers, that the majority of your honourable 
House is elected by less than fifteen thousand 
electors ; which, even if the male adults ih 
the kingdom be estimated at so low a num- 
ber as three millions, is not more than the 
two hundredth part of the people to be repre- 
sented.” 

The proportion of the nation represented is 
but the two hundredth part of the whole ! 
and this is a grievance, entered as such on 
the Journals, and with the consent of the 
House of Commons. Why, then, one hun- 
dred and ninety-nine out of two hundred are 
unrepresented, which is a grievance in the 
constitution. Will it be said that this is not 
the same language with that of Mr. Paine ? Is 
it not a grievance ? Is it not bad for one 
hundred and ninety-nine out of two hundred ? 
All the difference consists in the larger 
measure of badness complained of by the pe- 
titioners ; since Mr. Paine says, the constitu- 
tion is bad for only ninety-nine out of one 
hundred. If so, is it criminal to have writ- 
ten in this pamphlet, what is at least not dis- 
countenanced on the Journals of the legisla- 
ture itself? 

Think not gentlemen, that I mean to speak 
with slight or disrespect of that petition, or 
of the gentlemen who signed it. In my mind 
it does them immortal honour ; and pursuing 
that line of conduct, as I doubt not they wilt, 
it will render their names dear to our latest 
posterity. 

Thus far, I hope that the defendant is 
rescued from some of the charges in this in- 
formation. In one of the passages to which I 
have alluded, it is said, that the constitution 
consisting of three separate systems, is 
expensive. What then ! May I not say so 
without any breach of the truth? We are a 
great and commercial people, with great 
establishments, colonies, ana foreign posses- 
sions. It may bo good to have there an exten- 
sive military force, with an expense adequate 
to those purposes, upon the supposition that 
it 19 faithfully applied. But it is said by Mr. 
Paine, and here seems to be the great crime 
of all, “ that we have yet a constitution to 
form ; and that the means should be by a 
convention.” All this we are told, is highly 
culpable, if not treasonable. 

Gentlemen, it is not fair to prosecute any 
man for words of a doubtful meaning, and 
nothing contributes more to injustice than a 
misrepresentation of an author’s language. — 
Convention was not always an odious term 
amongst Englishmen ; ana, standing as it does 
in this book, how do you know but the 
author might mean exactly such a convention 
as that of 1688 ? 

Had the information stated this fairly, it 
would have placed together upon the record, 
all that was advanced by the book on the sub- 
ject; we should then have found that the 
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writer, so far from wishing disorder and con- 
fusion, has stated the manner as well as the 
reasons for carrying it into execution. “ I 
wish,” says the author, “ that Mr. Grey, 
since he has embarked in the business, would 
take the whole of it into consideration. He 
would see that the only motion he could con- 
sistently make, would be, that parliament 
should recommend a convention.” What is 
this, but providing the most peaceable mode 
for such a measure ? Let it originate with 
parliament ; it is possible they may be will- 
ing to abdicate such part of their power, 
which may be good for the people to possess; 
they may think it fitting to cut away the dif- 
ferent corruptions which the hand of time 
has introduced. If you could bring the 
wishes of the people to one point, they would 
know their own political interest too well to 
do themselves a mischief, and you would 
know whether they meant to have any, and 
what reform. The convention of France, of 
whose acts we have been told so often, is no 
where mentioned in the course of the book ; 
which, indeed, was published before any of 
us heard there wa9 such a thine in contem- 
plation. It is easy to paint tne massacres 
which have taken place in that country; and 
you will hear of them more than once, in the 
course of Mr. Attorney General's reply ; but 
after all, they are subjects of sorrow, and not 
of exultation ; for though the people of that 
country are now our enemies, they are still 
our fellow creatures. If we are to reason 
from the example of conventions, cast your 
eyes on thfe other side of the Atlantic ; com- 
pare the effects among those who resemble us 
in laws, in manner, in language, in religion. 
Behold the laws administered at a small ex- 
pense ; the commerce and population of the 
American continent increasing, and extend- 
ing beyond what could have been foreseen or 
believed; and then determine whether the 
argument is for or against conventions in 
matters of reform. As to what is said of our 
having no constitution, take the word con- 
stitution in the sense here defined, and 
that completely justifies it. Every writer 
is to be understood according to his own 
definitions; and the only answer I shall 
give, is the passage of page 17. “ A consti- 
tution is a thing antecedent to government ; 
it is the act of the people, creating a govern- 
ment, and giving it powers, and defining the 
limits and exercise of the powers so given.” 

I have but two remarks to add ; — the first 
of this instrument, and this charge called an 
information. In form, it has an omission, which 
is somewhat new — I believe, intirely. There 
is omitted one of the principle qualities of 
the charge of libel, I mean the word “ false.” 
Consider what a difference that must make 
in the extent of any charge. For will it be 
said, that there b no difference between a 
direct political truth, and a direct political 
falsehood ? I have not made this an objection 
in point of law to the court, because it may be 


so argued in a future stage of thb proceeding, if 
necessary. But it is a question for you consi- 
dering tne whole matter put in issue, whether 
that word “ false ” ought or ought not to have 
been left out. Is it true, that these addresses 
come only from rotten boroughs, and absurd 
corporations? Is the rest of the matter of 
this book true f It must be either true or 
false ; and it is not charged to be false. Why 
then, I ask, is it fitting, upon such a charge, 
that Mr. Eaton shall be brought here, and 
attacked by thb formidable phalanx, by such 
a regiment of advocates as we do not often 
see, the defendant having but two inexpe- 
rienced men to oppose me most veteran 
and devoted troops m hb majesty’s service. 

It remains for me only to observe, as to 
the intention of the publisher, which, if inne 
cent, I care not what you think of the pamph- 
let Upon this ground I set my foot The 
conversations held at the lord mayor’s, and 
the publication by the defendant, were both 
prior to any conviction of this book. The 
prosecutors have attempted to prove the in- 
tention; but I say, they have failed in thb 
part of their case. I snail leave the whole 
upon this one question : Do you oa not be- 
lieve, THAT WHEN THE DEFENDANT TOOK 
THIS BOOK FROM HIS SHELF WITH THE ONE 
HAND, AND RECEIVED SIXPENCE FOR IT WITH 
THE OTHER, THAT HE MALICIOUSLY AND MIS- 
CHIEVOUSLY ENTERTAINED IN HIS MIND 
THOSE CRIMINAL MOTIVES, THOSE CRIMINAL 
OBJECTS, AND THOSE CRIMINAL MEANS AL- 
LEGED AGAINST HIM, AND ALL OF WHICH 
YOU ARE BOUND TO FIND BY YOUR VERDICT? 

Gentlemen of the jury, I have now to sur- 
render the defendant into your hands. Take 
him ; do what you please with him ; but re- 
collect, that the situation he stands in to-day 
may become that of yourselves to-morrow. 
For you also may be accused, and be as little 
guilty of the charge as Mr. Eaton, while the 
only difference between you, may be that of 
your several properties ; ior he, unhappily, b 
not worth fifty pounds in all the worm. Nay, 
were it in private, I should not fear to ask you, 
whether by reading aloud, or by lending, or 
in some other way, exposing thb book you 
have not made yourselves liable to prosecu- 
tion. All this might happen to you without 
any seditious or malicious motives. And 
can you lay your hands upon your hearts, 
and say, that the defendant published with 
those motives? Look well to the charge, 
and see whether it is proved to your satisfac- 
tion, by the evidence produced, or by that of 
common sense. — Suffer no vile prepossessions 
to bias you, nor let any eloquent parts of 
the reply distract your judgments. Re- 
member that you are to sacrifice no victims 
to clamour, or to vulgar reputation: but that 
the eyes of your country are upon you in the 
verdict you are presently to deliver. Reflect 
upon it calmly, consider it coolly, as a duty 
tnat you owe to yourselves and to your pos- 
terity, to your consciences and to your God, 
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And if a prejudice should have been in- 
stilled into you, that whenever liberty is 
mentioned property is in danger, do not be 
carried away by it, but see whether property 
does not increase in the same proportion with 
liberty. Look around, and see whether 
there ever was a great and commercial 
country where there was nothing but slavery; 
the grass grows in the streets of Antwerp, 
'which was once the common mart for all the 
nations in Europe: but from the moment 
that liberty was crushed m that city, com- 
merce took her flight, and its mercantile 
prosperity was no more. To insure the 
principles of public liberty, is to insure the 
existence of property in this country. You 
will therefore coolly, but solemnly, consider 
on your verdict as you value its consequen- 
ces to yourselves and to the public ; as you 
are true and honest men ; as you are freemen 
and merchants of the city of London, spe- 
cially chosen, and sworn for that duty. 

But, gentlemen, I beg pardon for taking up 
so much of your time. You are now going 
to hear, from one of the first men in the 
country, all that his duty requires him to 
urge in reply. You will observe it accurately : 
and as far as it affects the defendant, as to 
his acquittal, or his conviction, I sit down, 
in the fullest persuasion, that your verdict 
will terminate in the former ; and that you 
will send him home with a joyful heart to 
comfort his family. 


Reply. 

Mr. Attorney General. Gentlemen of the 
Jury; — If I did not think the present case of 
the greatest importance, I would not trouble 
you even with these few words in answer to a 
speech which you have heard delivered with 
unquestionable abilities and talents, but 
where much has been said entirely foreign to 
the question before you, if those few words 
did not appear to me to be exceedingly ma- 
terial. 

Gentlemen, whether it has arisen from 
custom, or from what cause it may have arisen, 
I cannot say, but it has so happened that 
every question of this kind is generally made 
rather the trial of the officers of the crown, 
instead of the defendant, by the imputation 
of unworthy motives to that officer of the 
crown in instituting this species of trial. 

Gentlemen, my learned friend has done me 
the honour to suppose that I have done that 
for which no roan in England entertains a 
more sovereign contempt than myself, which 
is, the making an eloquent speech on an 
occasion like the present, since it has always 
appeared to me that the duty of a counsel 
for the prosecution consists in stating facts 
fairly to the jury, and reasoning with candour 
on those facts. I should betray that impor- 
tant and sacred trust which has been reposed 
in me, aud should no longer desire to be 
continued in the discharge of the duties of 


that situation which I unworthily fill, if I de- 
parted from those sacred principles which 
actuate my conduct in this place, as the ser- 
vant of the crown, prosecuting a subject of 
the crown, well knowing that I am bound by 
the duty of my office to do justice to that sub- 
ject equally as much as to the crown itself. 
Gentlemen, if I betray my duty to that sub- 
ject, I betray my duty to the crown. It is 
the duty of all to acquiesce in your verdict ; 
and God forbid that I should, standing here 
in the exercise of my duty, betray any wishes 
for any other verdict than that which will be 
dictated by the strictest justice. 

Gentlemen, I am bound to do more than 
this ; to assure you, and through you to as- 
sure the public, that I did not bring this 
charge before the public till I had duly con- 
sidered it, and the consequences : I must say 
it, not in vanity, but in gratitude, and as a 
duty owing to the individmu himself, whom I 
here represent, that no way can so certainly 
insure his approbation as the fair and just 
exercise of my best talents. 

Gentlemen, I wish you carefully to consider 
the case as proved to you, and to determine, 
without prejudice. Far be it from me to urge 
you to deliver a verdict against the defendant, 
if the case is not proved to you ; if the case be 
not a case of guilt, I doubt not but he will 
meet with an acquittal; if it be a case of 
guilt, it is my duty to ask a jury of the coun- 
try for their verdict. When this gentleman, 
sitting by me, informs you, that by your ver- 
dict the defendant may be subjected to fine 
and to imprisonment; and that he has a wife 
and several children dependant on his labours; 
God forbid that I should have a temper so 
discordant with the lenity of those laws under 
which I live, but to wish that you, acting 
under that consideration, will yourselves be 
satisfied as to your verdict, as humane men, 
and as conscientious men, but above all, as 
jury men, under the oath you have taken. 
No man more warmly wishes than I do that 
you should consider the consequences of your 
verdict carefully and deliberately, and form 
your decision with impartiality. 

Gentlemen, I will now only trouble you 
with a single word with respect to those asso- 
ciations in the country, to which my learned 
friend alluded. Gentlemen, I do not stand 
here to-day, to discuss before you, whether 
they were right, or whether those are in the 
right who have chosen to call them an im- 
perium in imperio. My learned friend has 
said that, in which I perfectly agree with him, 
which is, that this business was commenced 
by the late attorney-general, — a gentleman, 
who, in the discreet discharge of his duty, 
never can be exceeded by any successor. 

Of that gentleman I will say, that had he 
been called upon to protect Mr. Paine, if Mr. 
Paine could nave satisfied him that it was a 
case which admitted of a defence, no man 
living would have given him a more willing 
ear; gentlemen, you all know that the 
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persons conducting these prosecutions are I one has a right to that property, which labour 


Wind to carry them on in discharge of the 
duties of their office, and that for the public 
good ; and men are placed in these situations 
with a view to make themselves useful to the 
country. But you have had in proof that, 
which I believe when it once comes to be 


and industry have procured him. We can 
here enjoy, and leave to our children that pro- 
perty, which, under the blessing of Provi- 
dence, we have been able to obtain. That 
has been declared, over and over again, to 
be the indisputable and indubitable right of 


folly considered, will notallow of any extenua- j the subjects of this country. 
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tion; for what did Mr. Paine do? He came i 
into this country, for the express purpose of 
publishing such a work as never was pub- 
lished here before. A jury was asked, whe 
ther that book was a fair, reasonable, honest 
discussion, stating the facts as they are, and 
reasoning upon it honestly. This jury gave 
their determination in this place, that that 
publication was a libel ; he directly goes and 


My learned friend speaks of the oppressions 
of the old government of France. I say, that 
compared with the present existing govern- 
ment of France (tf it may be called a govern- 
ment) it was mild ; but when you talk of 
bastiles, will my learned friend count with me 
bastile for bastile ; if he will, he will soon be 
counted out of court. Gentlemen, no man 
can dispute it, that more of real liberty, and 


publishes this book, which is now before you, ' of solid public happiness, has in fact been en- 
and in it he libels the attorney-general, and j joyed, for a longer period of time, in this than 
disclaims all reference to a jury. Is the de- j in any other country under heaven. — Now, if 

you look back to the fifteenth page of this 
book, you will perceive that this author has 
wickedly and blasphemously employed, from 
the Holy Scriptures, that passage which 
contains, I believe, the expostulation of the 


fendant then, who publishes such a book, and 
under such circumstances, a person, who can 
have any very great claims to indulgence ? 

Gentlemen, this is not all ; for my learned 
friend introduces to me a principle, which I 
confess, as far as relates to my observation, is 1 Almighty with the Jews, when they wanted a 
perfectly new ; he states it thus, that a book king. I believe, with this author, that if t 
L -j - J i-i- i. _ — ^ thing is good, it will not suffer by investiga- 
tion and discussion ; stating it properly, mean- 
ing to do all the mischief which the work is 
calculated to do ; but my learned friend says, 
that an act is never criminal till it is proved 
so. Therefore the question before you is, is 
the work criminal ? Is this publication crimi- 
nal or not ? 

Gentlemen, I am not ashamed to state, in 
the face of this court, and in the face of the 
country at large, that there is not a question 
relating to the boroughs of this country, that 
can come with propriety into the question 
which now waits your determination. And 
as to those, who talk of restoring to the con- 
stitution that purity which never existed, it 
should be considered, that this is a subject 
'upon which a man may reason speciously; 
but upon which he may speculate rather in- 
accurately. When that petition was pre- 
sented to the House of Commons, the posi- 
tions it contained deserved a great deal of at- 
tention ; and I hope they received thaf atten- 
tion from me, and that I acted conscientiously 
in the discharge of my duty. 

Gentlemen, I said that this publication » 
not treason, but it certainly approaches as 
near to treason as could be, although I believe 
the author thought that it was treason. I am 
asked, why the defendant is not indicted for 
treason. I answer, for this plain reason, his 
offence does not quite amount to treason. 

Gentlemen, I have a right to assert, that 
the first men in the country, as well as well- 
informed foreigners, have all looked to the 
government of this country as the best con- 
stitution that ever wa9 established. Why, 
gentlemen, look to the passage which has 
been read to you : <c It is a good constitution 
for courtiers, placemen, pensioners, borough- 


is not to be considered as libellous, when it 
comes out of the hands of the publisher, 
until it has been proved so by a jury. Here 
is such a receipt for disobedience to the law 
of the kind, that for my own part, I do not, on 
this principle, see what could operate to the 
conviction of the author or publisher of any 
publication whatsoever. Much has been said 
about the petition of the society of the Friends 
of the People, in the endeavour to palliate 
the expressions employed in this pamphlet. 
But, gentlemen, having the honour to be a 
member of the House of Commons, I will 
mention to you the difference between that 
petition presented to that House, and this pub- 
lication. In that petition, certain grievances 
were stated indeed, but that in the most re- 
spectful manner. I pray God, that there 
never may come a time when the subjects of 
this country may not state to the legislature 
of the country what they conceive to be 
grievances, whether they really are grievances 
or not ; but this is a publication that does 
not state them in a respectful manner, but is 
a direct attack on the magistracy and legisla- 
ture of the country ; and really this book was 
such, that my learned friend was put to a 
stretch on the occasion : he was obliged to 
have recourse to the convention of 1688, to 
excuse the proposal of a convention made by 
this author; but where is the similarity? I 
confess I can discover none. This author, in 
fact, states that if the people possess not 
those things, they are not to look to the legis- 
lature for the remedy. And now I am to re- 
peat what my learned friend said ; and he is 
counsel for the publisher of a book which 
vilifies the whole of the revolution ; I tell 
you, that every one has a right to personal 
liberty and personal security ; and that every 
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holders, and the leaders of parties ; and these 
are the men that have been the active leaders 
of addresses. But it is a bad constitution for 
at least ninety-nine parts of the nation out of 
one hundred; and this truth is every day 
making its way.” Now, in thus addressing 
those who are not capable of comparing go- 
vernment with government, and forming a 
proper judgment, consider the pernicious con- 
sequences that may arise. When the affairs 
of a neighbouring nation were referred to, it 
Would have been fair to have observed, that 
this author has not told his readers of the ad- 
vantages which had accrued to this country 
ever since the establishment of monarchy in 
its true principles, at the time of the Revolu- 
tion; stating the subject rationally, dis- 
cretely, and deliberately. 

Gentlemen, my learned friend talks a great 
deal about America ; and here 1 must observe, 
Mr. Paine, a subject of America, chose to 
prefer the government of that country ; if he 
chose to prefej it to that of Great Britain, on 
account of the greater expense of that of Great 
Britain, which in truth had paid for the go- 
vernment of America, would it not have been 
feir to have stated that fairly ? It is one thing 
to establish principles, by which the govern- 
ment of a country may be accelerated ; and 
another thing to excite uneasiness in a coun- 
try, by the means of saying what he knows 
not to be true. Should he not have told his 
readers, that in a country, like America, 
where both the country and population differ 
from that of this country, it is impossible to 
s^y that the same system should hold good, 
with respect to the government of the two 
countries. 

Gentlemen, the next passage in the book 
is, u it has ever been the craft of courtiers, 
for the purpose of keeping up an expensive 
and enormous civil list, and a number of an- 
tiquated places and offices, at the public ex- 
pense, to be continually hanging England 
upon some individual or other, called a king, 
though the man might not have capacity 
enough for a parish constable.” Gentlemen, 
a man who wishes for hereditary succession, 
ought not so to express himself. Gentlemen, 
what does he say ? he says, — “ an individual, 
called a king, though the man might not have 
capacity to be a parish constable.” Gentle- 
men, am I talking to Englishmen or am I 
not ? If there is a parish constable here, I 
may tell him his duty is to protect the liberty 
of the subject; and while he does so, he will 
have the protection of the great magistrate, 
whose representative in some respect he is. 
If I had treated the constable in this way, 1 
should have derogated from that manly and 
proper conduct which is due to every public 
officer in every public capacity. 

Gentlemen, he next says, u the folly of 
these men, and the absurdity is appearing 
more and more every day; and still those 
men continue to act, as if no alteration in the 
public opinion had taken place; they heat 
VOL. X 3m. 


each other's nonsense, and suppose the whole 
nation talks the same gibberish; let such 
men cry up the House of Orange or the 
House of Brunswick, if they please.” Now, 
would it not have been decent in this author 
to have stated to you what the pretensions of 
these Houses were ? 

Gentlemen of the Jury, look at that part of 
the pamphlet which recommends the conven- 
tion. “ I wish,” says the author, “ that Mr. 
Grey, since he has embarked in the business* 
would take the whole of it into consideration. 
He would see that the only motion he could 
consistently make, would be, that parliament 
should recommend a convention.” I know I 
live in a country, that asserts, by an act of 
parliament, that the King, Lords, and Com-, 
mons, constitute the government of the coun- 
try. Why, gentlemen, will it not require a 
great deal of discussion to determine, whe- 
ther, in the way that gentleman states it, it 
is not high treason ? 

Gentlemen, I am not stating this, to pres® 
against this defendant. God forbid ! but I 
mean to justify, at least, the propriety of op- 
posing those who adopt this species of con- 
duct. It rests with you, gentlemen, to deter- 
mine, whether you will allow works of this 
kind to be circulated. Observe how artfully 
he requests a very respectable gentleman,- a 
member of the House of Commons, I mean 
Mr. Grey; and lie puts his name in italics 
too. I state it before you, and the public, 
that this is a high crime in this country: 
the work is now before you, in which the 
constitution of the country is calumniated; 
and not only the offices, but all the magis- 
trates of the country. 

Now, gentlemen, with respect to the pro- 
priety of the prosecution, as against the pro* 
sent defendant, I have said elsewhere, that in 
my opinion, it may be more proper that the 
publisher of the work should be prosecuted 
than the author; on this plain principle, 
that the man who mixes tne poison, and 
does not distribute it, is Jess guilty than he 
who lends his hand to the distribution of it. 
Gentlemen, the licentiousness of the press 
needs to v be restrained ; for when the author 
of the Second Part of the Rights Of Man was 
prosecuted, the booksellers thought it proper 
and safe to re-publish it ; and that it was suf- 
ficient to leave out some offensive parts, 
marked in the information, and substitute 
others, equally offensive in the room of them ; 
and to say, that let the nature of the work be 
what it will, the smallness of the gain is to 
be an excuse for its publication, because, if a 
man, knowing the actual mischief resulting 
from the publication of these books, chooses, 
for two-pence, to run the risk of publishing a 
work, the purport of which is to make wives 
and children detested of husbands and fathers, 
— and is he not to be broughtto justice, because 
he happens to haye a wife and children? I 
know what yon would have said to t be officer 
of the cfown, if he had negligently permitted 
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the continuance of such publ ications : I know 
you would have said, that if a guillotine was 
to be found in this country, his head ought to 
be the first that should be severed. Gentle- 
men, the defendant published this book, 
which, by its title, imported either a decent or 
indecent account of the conduct of the first 
magistrate of the country ; the title of the 
Very same book staring him in the face, and 
telling him it was written by Mr. Paine, who 
was at the same time under a prosecution for 
a libel on the government of this kingdom. 

Gentlemen, you must perceive that if this 
can be the course, the thing is easily done ; 
and though a magistrate of this city,— who I 
am sure would say I acted very basely by 
him, if I Ventured to flatter him, — he being to 
execute his duty as a magistrate, what Joes 
he do? He is informed, that the defendant 
Vended these seditious publications : this in- 
formation came bv an anonymous hand, I 
grant; and what does he do ? Why, he sent 
for the defendant, and told him, he must not 
publish the work in question; but he, the 
defendant, neglecting this admonition, aboht 
& fortnight afterwards this person, the witness 
in the cause, purchased tne book; for you 
never can have a conviction without buying a 
book. He used some art; — why, certainly, 
some art is generally employed in these cases. 
Gentlemen, have you a doubt that this de- 
fendant had been persuaded, by somebody or 
Other, to dispose of his stock after this admo- 
nition of the lord mayor ? 

Gentlemen of the Jury, God Almighty for- 
bid, that I should press this matter against ' 
the defendant farther than sound justice and 
tequtty should require ; I know the constitu- 
tion of this country, and all that is dear to all 
of us depends on the firmness, integrity, and 
honesty, with which juries will decide on the 
nature of the conduct of persons charged with j 
offences. 

Gentlemen, with regard to myself, I have 
only to say, that I know I want pardon for my 
own errors and inaccuracies, as well in this as 
in all my public transactions : and if, when 
you consider the benign principle of the laws 
of England, which have been so vilified in this 
publication ; if you feel it is your duty to ac- 
uit the defendant, you will discharge that 
uty ; on the other hand, you will recollect 
that these principles tend to the deprivation 
to yourselves and your families, of both 
liberty and property. 

Summing up. 

Lord Kenyon . — Gentlemen of the jury ; 
this cause has consumed a considerable por- 
tion of your time, and I shall keep my word 
with you when I tell you I will not add many 
minutes to that time. I have several weighty 
reasons for so doing. In the first place, this 
is not the only business of this day, it is the 
last day in which justice can be administered 
by me in this place, and those fcivil causes of 
your fellow citizens that are not heard to day, 
must stand over to a future period. 
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There is another weightier reason than 
this, that this prosecution, which depends 
upon a few short facts, does not appear to me 
to want a great deal of detail of argument or 
a great deal of artificial reasoning either to 
substantiate the guilt or to substantiate the 
innocence of the party before you. The 
cause is either plain to be decided upon very 
short topips, or I confess I know nothing of 
the cause. 

If I were master of eloquence I would not 
make the decision of this cause a stage upon 
which I would display that eloquence. Those 
things which are very proper for advocates to 
do, become very improper for the judge, who 
has nothing to do, but to state to the jury the 
short grounds upon which the cause ought to 
proceed. 

I shall not travel into the affairs of France 
and America, or any of the various topics 
that have, at considerable length, undoubtedly 
not improperly, been talked about this day ; 
but I shall make one or two observations 
not exactly to the point of this cause. 

I dare say it was not intended, but it did 
rather appear that the chief magistrate of this 
city was a little sneered at for what he has 
done. He was called to the office by the 
unanimous voices of the citizens, the situation 
he holds is the first officer of the first city in 
the world in point of commerce and riches 
and every thing that can constitute the mag- 
nificence of a city. He is not a judicial offi- 
t cer it is said. He is a judicial officer, 
and a municipal officer too, and from these 
combined characters there arc duties incum- 
bent upon him, which by all the ties that can 
bind a man to the discharge of duty, he is 
bound to discharge. It stands at the head of 
his duties, next after protecting the religion 
which binds us to God, to govern that civil 
policy which binds government together, 
and prevents us from being in a state of anar- 
chy and confusion. What could he do other 
than he has done ? He would have retired 
from his station, if, intelligence being given 
him, he had not used all due diligence to see 
whether crimes had been committed, and to 
he accessary as far as he could to the support 
of government, and the detection of those 
crimes, and putting them in the way of pro- 
secution, ana of being brought finally where 
this person is brought, — before a jury. 

Therefore, I would state that ; making no 
farther remarks upon it, because every man 
living who has adverted to his situation, has 
long ago not only acquitted him, but approved 
of his conduct. 

Something too has been said respecting the 
nature of this prosecution, that it ought not 
to have been commenced, because this man 
had been guilty of the offence in common 
with thousands of his fellow countrymen.— 
Are all the thousand to be prosecuted, or is 
iniquity to go unpunished ? 

I have heard that it was the perfection of 
the administration of criminal justice to take 
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care that the punishment should come to few 
and the example to many ; and surely there is 
no blame to be imputed to the executive go- 
vernment, when tne offence was. so dissemi- 
nated, that a few, or that one only, for we 
treat only orte to day, — that the punish- 
ment being indicted upon one person, the 
example might come to many. 

Oentlemen, the book is before you j if you 
think it necessary to look through the 
whole before you give your verdict, that you 
will certainly do, because upon the whole 
contents of the book your judgment upon 
criminality or innocence is to be formed. If 
the parts which have been extracted from it 
have been unfairly garbled, and taking ^the 
whole context together, that does not belong 
to them which the information states, take 
the context,* and if tke context compels you to 
acquit the defendant, you must acquit him,. 

That it was purchased from the person who 
is now the defendant iu this cause has been 
proved and is not controverted. But you are 
asked, and very properly asked, not to con- 
vict him unless he had an intention to offend. 
—To enter into the hearts of men belongs to 
him who can explore the human heart, it 
belongs to human judicatures to judge of the 
intention by the overt act of the person ; and 
therefore if in all cases positive proof must be 
brought of evil intention, it would be pro- 
claiming impunity for all offences where the 
intention goes to constitute the offence, which 
is almost all criminal cases whatever. I t may 
occur to a man that death is a consummation 
devoutly to be wished for, and he may think 
it a laudable act to put an end to the lives of 
as many people as he can, because it is that 
consummation; and if a man indicted for 
murder were to tell you by hi9 advocate, that 
this act was done from the purest intentions 
in the world to take the* object out of the 
miseries of this world, and you were called 
upon not to convict unless you had positive 
evidence of the badness of the intention, I 
know not how crimes are to be punished. 

In this case and in all others, we must 
refer to the act the party has done and 
ascribe that to the intention of doing good, 
of doing evil, or of doing neither good nor 
evil, to which of those motives it ought to be 
ascribed. You will, under the solemn obliga- 
tion you have been so often reminded of, 
answer that question and want no advice 
from me. 

The cause is all in your power, and in a 
power which does not take its rise from the 
act of parliament, but which arose from prin- 
ciples interwoven with our constitution, which 
juries before have exercised beyond all doubt. 

If you think the defendant is guilty of pub- 
lishing that which trenches upon the govern- 
ment of the country, he will then be liable to 
punishment : on the other hand, if the man 
is innocent, he has a right to be acquitted by 
your verdict, 


The Jury withdrew two hours and twenty 
minutes, and returned a verdict, Guilty op. 
Publishing. 

Lord Kenyon. The verdict . should be 
Guilty, or Not Guilty. 

Juryman. We have considered the case, 
my lord, maturely, and this is the only ver- 
dict we can give. 

Lord Kenyon. I have no right to ask what 
are your doubts, gentlemen. If you have no 
doubts to state to me, I can have nothing to 
say to you voluntarily. 

Juryman. We have canvassed the point as 
well as we could : we can find no other 
verdict. 

Lord Kenyon. I do not know the meaning . 
of the words “ Guilty of Publishing/’ — 1 don’t 
know in what that guilt consists. You are 
bound to try the issue ; you arc sworn to try it. 
— The country will expect a verdict from you. 

The Jury withdrew again, and in about 
forty minutes returned with a verdict of 
Guilty of Publishing that Book. 

Lord Kenyon. Gentlemen, you should give 
some verdict — but if you persist, I must re- 
cord it as it is. ' 

Juryman. We have very maturely consi- 
dered the case, my lord, since we went out of 
court ; we cannot give any other verdict. 

The verdict was then recorded. Guilty op 
Publishing the Pamphlet in question. 


Of the proceedings which took place in 
consequence of the verdicts given in this and 
the preceding case, I have not discovered any 
printed account — For the communication of 
the following particulars, I am indebted to 
that distinguished member of the profession, 
Mr. Gurney, who was, on both occasions, of 
counsel for the defendant. 

In the beginning of Michaelmas Term, 
1793, the attorney- general (now lord chan- 
cellor Eldon) moved the court of King's- bench 
for a rule to show cause why the verdict in 
this case should not be entered up according 
to its legal import* : a rule to show cause was 
granted, and the counsel tor the defendant 
w*re instructed to show cause ; but the argu- 
ment did not take place, nor was the case 
publicly mentioned. The reason assigned for 
its not being brought on was the pendency of 
the case which had been reserved at the Old 
Bailey for the opinion of the twelve judges, 
and it was thought fit, that that should be 
argued first. As the defendant was out on 
bail, in that case, he never applied to have it 
argued ; the crown did not apply, and it was 
not argued or decided. The case in the 
King’s- bench has never been mentioned 
since. 


* The same motion that was made in the 
case of Woodfall: ante 9 vol. xx. p. 903. 
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579. Proceedings on the Trial of an Indictment against William 
Winterbotham,* for Seditious Words uttered in a Sermon, 
preached on November 5th, 1793; tried at Exeter, be- 
fore the Hon. Sir Richard Perryn, one of the Barons of his 
Majesty’s Court of Exchequer, and a Special Jury, on July 
25lh : 33 George III. A. D. 1793.f 


Counsel for the Crown — Mr. Serjeant Rooke, 
In 1793, one of the Justices C. B. ; Mr. Ser- 
jeant Lawrence, afterwards successively one 
of the Justices C. B., B. R., and C. B- ; Mr. 
M orris, Mr. Fanshawe, Mr. Clapp. 

Solicitors — Messrs, Elford and Foot, of Ply- 
mouth Dock. 

Counsel for the Defendant — Mr. Gibbs, in 

1813, Lord Chief Baron of the Exchequer, in 

1814, Ch. Just. C. B. ; Mr. East; Mr. Dam- 
jpier, aftei wards one of the Justices B. R. 

Solicitor— Mr. John Saunders, of Plymouth. 

Jury, 

William Tucker, of Kilmington, Devon, E. 

Richard Kingdon, of Holsworthy, ditto. 

Richard Hawkins, of Dodbrook, ditto. 

Charles Jiayne, of Blackawton, ditto. 

Samuel Walkey, of East Budleigh, ditto. 

Thos. Cummings, of Bishops Teignton, do. 

Charles Row, of Silferton, ditto. 

J. Ing. Fortescue, of Buckland Filleigh, do. 

Walker Palk, of Rattery, ditto. 

Wm. Ponsford, of Drews-Teignton,do.esqrs. 

Talesmen, 

Wm.IIallet, clothier, of Thorncombe, ditto. 

Richard Ware, of Northawton, ditto. 

Mr. Clapp. T IilS is a prosecution against 
tjie defendant Wm. Winterbotham, for that 
he maliciously and seditiously intending to 
disquiet, molest and disturb the peace and 
common tranquillity of our lord the king, and 
of this kingdom, and to traduce and vilify the 
happy constitution and government of this 
kingdom, and to bring the king and his go- 
vernment into hatred and contempt, and to 
excite the subjects of the king to sedition 
against his government, on the 5th day of 
November last, did preach, speak, and pub- 
lish the following words, to wit : 

In the first Count — of and concerning the 
revolution in the government of this king- 
dom, in the year of our Lord 1688, and the 
laws of this kingdom then made, these sedi- 
tious words following : — 

ft The laws” (meaning the laws of this 
kingdom) “ made at that time” (meaning the 
time of the Revolution) “ have been since 


* Published by the defendant* 

f See the next Case. 


abused and brought into disuse ; and it par- 
ticularly behoves me to speak of the present 
times,”— (meaning thereby that the said laws 
were in the present times abused and brought 
into disuse by his said majesty's govern- 
ment). 

In the second Count—- of and concerning a 
supposed revolution in the government of 
France, whereby the ancient monarchical go- 
vernment of the country was supposed to be 
subverted, and a republican government esta- 
blished in its place ; and of and concerning 
the government of this kingdom ; these sedi- 
tious words following : — 

« I” (meaning the said Wm. Winterbo- 
tham) “ highly approve of the revolution in 
France” (meaning the said revolution in the 
government of France), “ and I” (meaning 
the said Wm. Winterbotham) “ do not doubt 
but that it has opened the eyes of the people 
of England,” (meaning that the people of 
England saw there was a necessity for a 
similar revohilion in the government of this 
kingdom). 

fn the third Count— of and concerning the 
laws and government of this kingdom, these 
seditious words following: — • 

“ Why axe your streets and poor houses” 
(meaning the streets and poor houses of this 
kingdom) “ crowded with poor” (meaning the 
poor of this kingdom), “ aud your gaols with 
thieves” (meaning crowded with thieves) u but 
because of the oppressive laws and taxes?” 
(meaning that the Jaws and statutes of this 
realm, and the taxes imposed on the subjects 
of this realm, thereby were oppressive). “ I” 
(meaning the said Wm. Winterbotham) “am 
astonished that you” (meaning the subjects 
of this kingdom) “ are quiet and contented 
under these grievances, and do not stand forth 
in defence ot your rights.” 

The fourth Count — similar to the third. 

In the fifth Count— of and concerning the 
laws and government of this kingdom, these 
seditious words following : — 

“ You fancy you live under a mild govern- 
ment” (meaning the government of this king* 
dom) “ and good laws,” (meaning the laws of 
this kingdom), “ but it is no such thing,** 
(meaning the government of this kingdom 
was not mild, and the laws of this realm wm 
not good). 

In the sixth Count— of and concerning ihm 
national debt of this kingdom; ami certain 
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monies lately paid and applied in reduction 
thereof by authority of parliament, these se- 
ditious words following : — 

“ I” (meaning the said William Winter- 
botham) a speak boldly ” — u I” (meaning the 
said William Winterbotham) “ deny it” 
(meaning that any money had been applied 
in reduction of the national debt) ; “ for it is no 
other than a person taking money out of one 
pocket, and putting it in the other” (meaning 
the other podtet). 

In the seventh Count — of and concerning 
the granting by the Commons of Great Bri- 
tain m parliament assembled of supplies to 
hi? majesty for the public services of this na- 
tion, and the application of such supplies 
when granted, these seditious words follow- 
ing:— 

u When there is a demand made to the 
House of Commons,” (meaning the Commons 
of Great Britain in parliament assembled), 
M for a supply,” (meaning a supply to our said 
lord the king, for the public service of this 
nation, “ they” (meaning the Commons of 
Great Britain in parliament assembled) “ deny 
it” (meaning deny granting the said supply) 
“ at first” (meaning on the first demand of 
the saypl supply), “ and on a second demand” 
(meaning a second demand of the said supply) 
“ there are two thuds or three fourths” 
(meaning two thirds or three fourths of the 
said Commons of Great Britain in parliament 
assembled) “ will grant it” (meaning the said 
supply) ; u and then they” (meaning the said 
two thirds or three fourths of the said Com- 
mons of Great Britain in parliament assem- 
bled), “ will share it” (meaning the said sup- 
ply), u among them.” 

In the ninth Count — of and concerning the 
said late supposed revolution in the govern- 
ment of France, and of and concerning the 
subjects of this kingdom, these seditious words 
following — 

" We” (meaning the subjects of this king- 
dom), “ have as much right to stand up as 
they did in France for our liberty” (meaning 
ana intending it to be believed that the sub- 
jects of this kingdom ought to stand up to 
effect a revolution in the government of this 
kingdom similar to the late revolution in the 
government of France). 

The tenth Count— similar to the third and 
fourth. 

In the eleventh Count — of and concerning 
our said lord the king, these seditious words 
following : — 

u His majesty,” (meaning our sovereign lord 
the now king) “ was placed upon the tnrone” 
(meaning the throne of this kingdom) “ upon 
condition of keeping certain laws and rules ; 
and if lie” (meaning our said lord the king) 
4 ‘ does not observe them” (meaning the said 
laws and rules ), u he” (meaning our said lord 
the king), u has no more right to the throne” 
(meaning the throne of this kingdom), “ than 
the Stuarts had” (meaning the family of the 
Stuarts heretofore kings of England). 


The twelfth Count — similar to the second. 

The thirteenth Count — similar to the third, 
fourth, fifth, and tenth. 

4 In the fourteenth Count — of and concerning 
the taxes imposed by the laws and statutes of 
this realm upon the subjects thereof, these 
seditious words following — 

“ Under these grievances” (meaning the 
said taxes) “ His time for you” (meaning the 
subjects of this kingdom) “ to stand form in 
defence of your rights.” 

Mr. Serjeant Rooke. I stand forth autho- 
rized by government to prosecute the defen- 
dant William Winterbotham, a dissenting 
preacher, for having preached a seditious ser- 
mon. — Before such a jury as I am now ad- 
dressing, it will scarcely be necessary for me 
to go into the subject of government, and I 
believe there will be little difference between 
me and the gentlemen concerned on the other 
side, upon that subject. — Without subordina- 
tion, there can be no government; and with- 
out government society cannot exist; and 
those who would produce anarchy, would wish 
to put us in a worse condition than we should 
be in under the government of Turkey. — It 
has been laid down by divine authority, that 
there is no power but what is derived from 
the Supreme Being — therefore to cry out 
against the government where there i9 no oc- 
casion, is a crime. And for a juan living 
under mild and equal laws, to preach sedition 
and discontent, is blasphemy against the ma- 
jesty of Heaven. — Till of late, there has been 
no attempt to deny these principles ; but in a 
neighbouring country, never remarkable for 
religion, there has been a new light sprung 
up. But if we look to that country we shall 
find nothing there to lead us to imitate them ; 
we shall there see a desire of overturning all 
the old establishments under which we nave 
lived so happily for a great number of years, 
and which till very lately were never thought 
about as subjects of investigation. 

The success of the French had induced their 
friends in England to stand forth and avow 
their principles; and one gave encouragement 
to the other, till at last it spoke out little 
short of treason. — In all parts of the country, 
persons were trumpeting forth sedition, Uli 
government found it necessary to interfere. 

The defendant Mr. Winterbotham, a dis- 
senting teacher at Plymouth, thought proper 
on the 5th of November last to preach a ser- 
mon of the most inflammatory nature. — You 
have heard the particular passages of what 
the witnesses which I shall call can remem-* 
ber of the sermon. — It is not to be expected 
that a person could carry off in his memory 
the whole sermon — it is most likely he would 
take notice of what was particularly grateful 
or particularly obnoxious ; — and it is next to 
impossible if ne paid attention, that a hearer 
should not collect the general tenor of the 
sermon. — With respect to the tendency of the 
words as laid in the indictment, if the w Hr 
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nesses I shall call should prove thnse words, or 
any thing like them, it is impossible for you 
to have a doubt whether they are seditious, qf 
whether the defendant intended to excite se- 
dition by them. 

[The serjeant here enumerated tlie words 
laia ip the seyeral counts of the indictment] 

I would ask whether these words tend to 
conciliate the people to the government ? — 
How it is possible to explain these • words 
away, or persuade the jury that they had not 
the tendency of exciting the people to sedition 
I know not. — If ever the trumpet of sedition 
was sounded in the pulpit, it was done in this 
instance. 

The defendant said, “ You fancy you live 
Under a mild government and good laws, but 
it is. no such thing.” — What could these words 
mean, but that they did not live under a mild 
government and good laws? — Whether the 
assertion relative to the House of Commons 
granting supplies, was founded in ignorance 
or not, the defendant certainly intended to 
make the people dissatisfied with the House 
of Commons. — The words laid in the several 
other counts are of the same nature. And a 
minister of the gospel, who utyered such a 
discourse from the pulpit, betrayed his duty 
with respect to that gospel which he pre- 
tended to preach, the doctrines of which 
breathe nothing but peace ; and in opposition 
to that peace for which he pretended to pray, 
thereby endeavoured to stir up the minds of 
his audience to mutiny and rage,, and to put 
them into such a state of rebellion as we have 
seen in a neighbouring country.— If oyer a 
country had warning ot the pernicious effects 
of sedition and tumult, it is this opuntry ; we 
have had warning by what passed in king 
Charles’s time — we have had warning by what 
passed in the year 1780, when we knew what 
tf was to have popular disturbances — and we 
have had warning by what has lately passed 
on the other side of the water. — Our constitu- 
tion has made us happier than any other na- 
tion upon earth, and if we are not content, 
we must deservedly fall; — but if we are thank- 
ful for its blessings, as we ought to be, we 
should repress, those people who endeavour to 
instil a contrary doctrine into the minds of 
the public. — When offenders of this sort are 
brought before us, we should without remorse 
find them guilty. — If the jury should think 
the defendant guilty of the offence laid to his 
charge, they wnl say so without regret. 

I shall now call the witnesses for the crown, 
and prove that the defendant spoke these 
words; and I have no doubt but you, gen- < 
tlemen of the jury, will find your verdict ac- 
cordingly. 

Evidence for the Crown. 

William P addon sworn. — Examined by Mr. 

Morris. 

On the 5th of November last, were vou at 
How’jwlane chapel ? — Yes, 


Do you know the defendant? — Yes. 

Who preached at the chapel on thatday ? — 
Mr. Winterbotham. 

What time was it when you went?— About 
seven o’clock. 

Had Mr. Wipterbotham begun his dis- 
course ? — Yes. 

Do you know where hi| text was ? — No. 

What was he preaching about? — He' wa* 
then speaking of the riots in Birmingham, 
where he said there had been a lawless mob ; 
— that the dissenters there were much op- 
pressed*, and that they above all others were 
much oppressed. 

Well, what else did he say ? — Did he say 
any thing about the revolution ?— [To this 
mode of examination an exception was taken 
by the defendant’s couhsel, but over-ruled by 
the judge.] — Yes. 

What (lid he say about the revolution ? — 
Said the Revolution of 1688 he very much 
approved of,— he called it a glorious Revolu- 
tion ;— he said he was very sorry to 6ee the 
laws so abused, and brought into disuse. 

What, did he say the laws were abused ? — t 
He said they were not now as they wpre at 
the Revolution, and when first instituted. 

Wei], and what else did he sav ? — Hcufhen 
spoke "of the present times — said he approvl 
of the revolution ms bjornce veFy much — and 
he? endeavoured to expose the old despotic 
government of France ; — said he did not doubt 
but it had opened the eyes of Britons. — He 
then spoke] of the method of tai-gathering 
in England, and said a tax-gatherer will come 
ihto your house, and demand your property 
out of your pocket, without satisfying you to 
what purpose the money is to be applied : — . 
he said that was not liberty for a Briton — 
every man had a right in a land of liberty, to 
know how his money was to be applied. — He 
then spoke of the expenses of the late arma- 
ments — said he disapproved of three of them, 
— and said they were manoeuvres for minis- 
ters to make up their accounts ; — said then, 
how are your streets crowded with poor, your 
poor houses with vagrants, and your gaols 
with thieves — it is all owing to your oppres- 
sive taxes. — He then said he had often heard 
people talk what a happy land they lived in, 
and what a mild government they laboured 
under; but. that it was no suchjthing ; — he 
was much astonished at their quietness ; and 
added, it is high time you should stand for- 
ward to defend your rights. — He then said he 
was sorry to see justice so abused — said no 
magistrate or justice had any right to hold 
I his office, unless he obeyed his trust, not even 
his majesty, if he did not see the laws duly 
observed, he had no more right to the throne 
than a Stuart; and he concluded by saying, 
he hoped we should soon see better times. 

Cross-examined by Mr. Gibbs. 

Mr. Winterbotham, I believe, is a baptist? 
— I believyhe is. 

Are you of that persuasion ?=— No, - 
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Pray as you are not of that persuasion, what 
Jed you to go on that evening to this place of 
worship? — I was informed tnat Mr. Winter- 
botham was going to preach a political ser- 
mon, and for that reason wen t. 

That was your reason for going ?-^Yes. 
'Then you did not go for your instruction ? — 
No ; I did not know what he was going to say. 

Pray what are you ? — A member of the 
church of England, and a-brus]?-maker. 

Were you ever at this meeting before? — 
Yes, several times. 

You don’t know the text? — No. 

Pray did you never hear %vhat the text was ? 

* — I heard some words spread about Plymouth 
as the text, but did not believe them. 

Did you never tell any one what the text 
was?— -No; the words spread about the text 
were something afiout binding kings in chains 
and nobles in tetters of iron. 

Why did you not believe that to be the 
text? — 1 had a better opinion of Mr. Winter- 
botham, and thought he knew better than to 
preach from such a text. 

Did you make any minutes of what you 
heard? — Not before I gave information be- 
fore the mayor. 

You have done it theft since? — Yes, about 
a month after. . 

How long was it after the sermon was 
preached, before you went to the mayor in 
order to give an account of what you heard 
preached?— It was soon after— I went and 
gave a verbal account. 

And is the account you have given now, 
the same with that you gave before the mayor 
of Plymouth ? — As well as I can recollect, I 
related to the mayor of Plymouth all the cir- 
cumstances I have given in evidence. 

The first part of Mr. Winterbotham’ s ser- 
mon which you heard was about the riots at 
Birmingham — did you look on that as sedi- 
tious ? — Mr. Winterbotham introduced his 
sermon with an account of the riots : — when 
he said the dissenters were oppressed, I did 
not in particular object to that, but thought 
it an improper observation. 

And tnen he spoke of the revolution. In 
what manner, pray, did he speak of it ? — lie 
spoke of the Revolution in an honourable view, 
call’d it a glorious Revolution — but said it was 
deviated from since that time. 

He said it had been deviated from. Did 
he say in what instance it had been deviated 
from ? — I understood that he said the laws 
were abused and brought into disuse. 

You understood so; are you positive he 
said so ? — Yes, I can swear positively to that. 

You heard the introduction to the discourse, 
but you don’t know where the text was ; did 
you never inquire of any of the congregation ? 
or did you never hear any person say where 
the text was ? — I never heard what the text 
was, but I heard people say that the text was 
not consistent with the sermon. 

How many persons do you think were pre- 
sent when this sermon was preached ?— The 
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congregation consisted of about two hundred. 

And though there were two hundred per- 
sons present, you never could find any one 
that could tell you where the text was ? — No ; 
though I inquired of many. I inquired of 
Mr. Channens, and he told me part of the 
text was, “ I will teach them to thy children 
in time to come.” 

Did you think that text improper f — No. 

Did you think it consistent with the ser- 
mon? — Yes: I thought that text consistent 
with what he preached. 

Do you recollect Mr. Winterbotham’s sayj 
ing any thing about the gunpowder plot in 
his sermon, or our deliverance from popery ? 
— I don’t recollect he said any thing about 
the gunpowder plot; but he spoke of the Re-r 
volution as a crisis when we were delivered 
from papal power; and he spoke of the prin-^ 
ciples on which the Revolution was founded, 
and said something about king William, but 
I cannot remember what It was. 

You don’t recollect that any thing was said 
about the gunpowder plot, nor what was saidt 
about king William ; but you recollect very 
particularly those things you have takefi upon 
you to give in evidence ? — I made minutes of 
what I heard, and which were the same as I 
have now delivered. 

Were there no innocent parts in the sermon 
which you recollect? — There were very little 
innocent parts in the sermon. 

Pray hotv long was Mr. Winterbotham in 
preaching this sermon ? About three quarters 
of an hour. 

And during all this time, you don’t recol- 
lect any part of the sermon that was innocent? 
— During the whole time, all he preached 
from beginning to end was very seditious. 

Ilow far do you think Mr. Winterbotham 
had proceeded in his sernign when you first 
went in ? — I cannot tell. 

Was the serjnon divided into parts? — Yes, 
I remember it was divided ; but I don’t re- 
member any of the divisions, only the last, 
when he said he should treat of the present 
times : this was all I collected. 

Then you do not recollect any passage in 
the sermon that was innocent? — There might 
have been such, but I cannot recollect them. 

There has, I believe, been a considerable 
deal of conversation about this sermon ; did 
you never hear any persons speak of it in a 
very different light ? — have you not heard it 
spoken of as a discourse very well adapted to 
the occasion for which the day is set apart; 
and as being very innocent? — Yes; I have 
often heard persons say so. 

In giving your evidence, have you given 
Mr. Winterbotham’s own words? — Yes; as 
nearly as I could. 

You have told us Mr. Winterbotham said, 
his majesty, if he did not see the laws duly 
observed, had no more right to the throne 
than a Stuart ; what did you understand by a 
Stuart ? — I understood he meant by a Stewart, 
some officer under the crown; — I considered 
it in the light of a gentleman’s steward. 
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You thought Mr. Winterbotham meant 
some officer under the crown like a gentle- 
man's steward?— Yes; I took very little no- 
tice of it, and did not think much about it. 

You took but little notice, and paid but lit- 
tle attention then to what was meant ? — No ; 

I paid very little attention to what his mean- 
ing was about the Stewards. 

John King sworn.— Examined by Mr. Serjeant 
Lawrence . 

Did you go to the meeting in How’s-lane, 
On the 5th of November last? — Yes. | 

Did you see the defendant there? — Yes. 

Had he begun his sermon ? — Yes. 

What was he preaching about ? — He was 
speaking of the Revolution in 1088, which 
he spoke highly of, and called it a glorious 
Revolution : he next spoke of the revolution 
of France ; spoke highly in favour of it; said 
he did not doubt but ithad opened the eyes 
of Britons. He then spoke concerning the 
corruption in electing members of parliament, 
and the interested views they voted with — 
Concerning taxes, he said every man in a land 
of liberty, ought to know how his money was 
applied ; and said, why are your streets 
crowded with vagrants, vour poor houses with 
poor, and your gaols with thieves? — it is 
owing to the heavy taxes. 

Wnat else did be say ?— lie spoke concern- 
ing the late armaments; part, he said, he 
disapproved of ; and added, it is high time to 
come forward in defence of your rights. 

Did he say any thing else ? — This is all I 
recollect. 

Did you make any minutes of what you 
heard ?— No ; I took no minutes at the time, 
but thought the passages improper. 

Cross-examined by Mr. East. 

What are you ? — A shoemaker. 

Are you a frequenter of the meeting ? — No 

Were you ever there before ? — Yes. 

How came you to go there on that evening r 

Paddon (the first witness) told me there 

was to be a constitutional sermon preached 
at the Baptist meeting, and we agreed to go 
there. 

What time was it?— We were going out to 
supper; it was before supper time, about 
seven o'clock. 

Did you hear the text?— No, I did not hear 
the text ; I was not there at the beginning of 
the sermon. 

When did you first speak of the sermon as 
Seditious?— I spoke of it to Paddon after we 
went from meeting, at the house where we 
‘supped, and very much disapproved of it, and 
thought it dangerous. 

How long was it before you went to the 
mayor about it ? — It was about a month after 
when we went to the mayor. 

Could you at a month's distance take upon 
you to speak with accuracy as to particular 
words?— Yes, l remembered the particular 
words. 


Have you ever taken minutes of them 
since ? — No, I have never put any thing into 
writing. 

Is tne evidence you have given now the 
same as that you gave before the mayor ? — 
Yes, exactly the same. 

What were the particular words or sen- 
tences in the sermon which you thought im- 
proper ? — Mr. Winterbotham called the Revo- 
lution of this country a glorious Revolution. 

And was that one of the parts you thought 
dangerous and improper? — Yes; I thought 
his speaking of the Revolution in such terms, 
mischievous, as it introduced the other parts 
of the subject, and therefore very dangerous 
and improper. 

Well, and what other parts did you object 
to ? — The defendant spoke highly favourable 
of the revolution in France ; and laid a very 
great stress on its having relieved a number 
of people from despotic power and the papal 
yoke ; and made this the ground of his re- 
joicing: this I thought dangerous and im- 
proper. 

Were there any other parts you objected 
to ? — Speaking ot the election of members of 
parliament he spoke of the corruption. 

Do you remember any particulars of what 
was said respecting the election of members 
of parliament ? — N o, I don’t recollect any par- 
ticulars ; but I thought his speaking of bri- 
bery and corruption very dangerous and imr 
proper. 

Was there any thing else in the sermon 
you thought dangerous? — The general tenor 
of the discourse appeared to be so: speaking 
concerning the taxes, he said every man in a 
land of liberty, had a right to know how his 
money was to be applied: this I thought 
highly dangerous and improper. 

"Was there any other part you thought ina- * 
proper? — lie said, “ Why are your streets 
crowded with vagrants ? your 'poor houses 
with poor, and your gaols with tnieves? ow- 
ing to the heavy taxes : w these I am positive 
was the identical words ; I could not be mis- 
taken. 

Did Mr. Winterbotham speak this as a cir- 
cumstance he lamented, or in what manner 
did he speak of it ?— He lamented those cir- 
cumstances in his sennon, and thought it a 
kind of oppression to the inhabitants. 

And you thought that it was very improper 
and dangerous for Mr. Winterbotnaro to la- 
ment these distressing circumstances did you? 
—Yes, I did. 

Was there any other part you disapproved 
of and thought dangerous and improper- 
lie spoke of the late' armaments : and said a 
part he disapproved, and made use of the 
words, it is time to come forward in defence 
of your rights. 

Did Mr. Winterbotham use the latter ex- 
pressions with reference to the armament^ 
or to any other part of his sermon ?— I cannot 
say to what part the words referred* whether 
to the armament or any other. 
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Mr. Baron Perrin. Did you understand the 
"words to be applicable to any particular part, 
or to the whole of the discourse? — It was at 
the conclusion of the whole discourse, and I 
thought them applicable to the whole dis- 
course. 

Mr. East. Were there any other parts of 
the sermon you objected to ? — I and raddon 
disapproved of the whole sum and substance 
of the sermon. 

You cannot take upon you to say what those 
words “ It is time to come forward in defence 
of your rights/' followed, or in what part of 
the sermon they were spoken ? — I cannot tell 
what they followed, but to the best of my re- 
collection, they were in the latter part of the 
sermon. 

What construction did you at that time put 
on those words ? — I do not ask you what con- 
structions you put upon them now; — What 
rights did you understand they were to come 
forward in defence of? — I understood it was 
to come forward in defence of those rights 
they were in want of. 

Did not the words appear to you to apply 
to something particular ? — They appeared to 
apply to the whole sermon ; but I do not 
know what preceded. 

Mrs. Pridham sworn — Examined by Mr. 

Faruhawe. 

Were you at the meeting in How's-lane on 
the 5th of November last? — Yes, I was. 

Did you hear the defendant preach at that 
time ? — l did. 

What did you hear him say ? — He said lie 
approved of the French revolution, and made 
no doubt but the eyes of the people were 
opened. 

What people were they whose eyes he said 
were opened? — I understood he meant the 
people of England. 

What else did he say ? — He then said, why 
are your streets (or poor houses) crouded with 
poor, and your gaols with thieves, but because 
of the oppressive taxes. He was rather sur- 
prised people were happy and contented un- 
der their grievances, and did not stand forth 
for their rights. He likewise said, we thought 
we lived under a mild government and good 
laws, but it was no such thing. He men- 
tioned the number of millions ot the national 
debt, and what was said to be paid ofF: he 
said he spoke boldly, he denied it : he said 
we call ourselves Englishmen, an English- 
man has a right to speak his own words, but 
1 deny it. He thought we hail as much right 
to stand up for our liberties as the people in 
FYance. He reprobated taxes and tax-ga- 
therers, saying they come into your house to 
demand money out of your pockets. He 
thought we haJka right to know which way 
the money was applied. 

Cross- examined by Mr. Dumpier . 

Were you present at the beginning of the 
sermon? — I was. 

VOL. XXII. 
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Do you recollect the text ? — No, I do not. 

Was the sermon divided ? I believe it was. 

Have you given us your evidence in the 
defendant's own words? — Yes, as near as I 
can recollect. 

You are not quite certain they are all his 
own words ? — I am certain all I said were his 
own words ; but I do not recollect all the par- 
ticulars of the sermon. 

You say you believe the sermon was di- 
vided : do you recollect the division ? — No, 
I do not recollect the division or the subject. 

Miss Margaret Jago sworn. — Examined by 
Mr. Clapp. 

Pray Miss Jago where do you live ? — At 
Cawsand. 

Do you know the defendant? — Yc9. 

Do you remember his preaching this ser- 
mon on the 5th of November last ? — Yes, I 
was at the meeting. 

Were you there before the beginning of the 
sermon ? — Yes, I was there before Mr. Win- 
terbotham came in. 

Will you tell us what you recollect of the 
sermon? — Mr. Winterbolham said our streets 
and poor houses are filled with poor, and our 
gaols with thieves, on account of oppressive 
laws and taxes. He spoke of the national 
debt, of the number of millions, he specified 
what had been said to be paid, and said I 
deny it; it is no other than taking money out 
of one pocket and putting it into the other : 
he said, he disapproved of the corrupt inode 
of choosing members of parliament, but l do 
not recollect the particular words he used. 

Cross-examined by Mr. Gibbs . 

I believe, Miss Jago, you said you were pre- 
sent at the beginning ot this dicourse? — Yes, 
I was there from beginning to end. 

Are you a usual attendant on the meeting? 
— No, but I have been there before. 

Did you pay particular attention to this 
sermon? — Yes, from the beginning to the 
end. 

Do you recollect the text ? — No, I do not, 
it was so long ago. 

Do you recollect the division of the ser- 
mon, or whether it was divided ? — I believe 
it was divided, but cannot recollect the par- 
ticular heads. 

Do you recollect the particular subject on 
which Mr. Winterbotham treated? — It was a 
sermon preached in commemoration of the 
Revolution, and the deliverance of this king- 
dom from papal power. 

Did Mr. Winterbotham treat these subjects 
largely?— -Yes, he went much at large into 
these subjects. 

He went largely into the subjects of the 
Revolution in this kingdom, and its deli- 
verance from papal power : pray did he go at 
large likewise into the deliverance of any 
other countries? — I do not recollect anything 
that he said about the deliverance of other 
countries. 

S U 
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If Mr. Winterbotham did say any thing! rules, &c.?* — No, he said nothing about hi* 
about the deliverance of other countries, it majesty, throughout the sermon, 
could not be a great deal or very striking, 
otherwise I suppose you would have remem- 
bered something of it ? — I think I should. 

Pray how long was Mr. Winterbotham 
preaching this sermon ? — About three quar- 
ters of an hour. 

Do you recollect Mr. Winterbotham saying 
in his sermon that the laws made at the time 
of the Revolution have been since abused and 
brought into disuse?* — No, I do not recollect 
he said any thing about the laws being abused 
or brought into disuse. 

Do you think there was anything of the 
kind said?— I believe not; I did not hear it. 

Do you recollect Mr. W mterbotham’s say- 


ing he highly approved of the French revo- 
lution ?— He said something about it, tut I 
cannot remember the particulars. 

Do you remember any thing that Mr. Win- 
terbotnam said would be the probable conse- 
quences of the revolution in France ; as that 
ft would be the means of delivering it from 
papal power ? — No, I do not recollect it. 

Did he say it had opened the eyes of the 
people of England ? — I do not recollect any 
thing of the kind; I heard nothing about 
opening the eyes.f 

Did Mr. Winterbotham make use of the 
words oppressive laws and taxes, as a reason 
for the streets being filled with poor, &c. ?J— 
I am almost sure tfiat he did say oppressive 
taxes. 

4 Did you never say the word oppressive was 
not used ? — I mav have said that I did not 
recollect the word being used, but it appears 
now to me so clear, 1 can swear to it. 

Pray what money did you understand the 
defendant to mean when he spoke of taking 
it out of one pocket and putting it into the 
bther? — I understool him to mean the na- 
tional money. 

Do you recollect Mr. Winterbotham’s say- 
ing in his sermon, that when there is a de- 
mand made in the House of Commons for a 
supply, they deny it at first, and on a second 
demand, there are two thirds, or three fourths, 
will grant it, and then they will share it 
among them? § — I do not recollect any such 
thing. 

Do you think you should have remembered 
it if H had been said ? — If it had been said, I 
think I must have remembered it. 

Do you recollect Mr. Winterbothara’s say- 
ing his majesty was placed upon the throne 
upon condition of keeping certain laws and 

• The words hod in the first Count of the 
indictment. Orig . Edit. 

f This, and the two preceding questions, 
mefude live words laid in the 2nd and 12th 
Comits. Orig . Edit. 

t The words charged in the 3rd, 4th, 10th, 
and 13th Counts. <Jrig. Edit. 

§ The words hud in the 7th Cotint. Orig . 
Edit . 


Did Mr. W T mterbotham say we had as much 
right to stand up as they did in France for 
our liberties ? f — 1 do not recoMect lie said 
any thing like it. 

Do you think Mr. Winterbotham’s sermon 
was calculated to excite sedition ? — I cannot 
say it appeared so to me ; I thought it im- 
proper to be preached at that time, as ignorant 
persons might misconstrue it. 

Wiikam Little sworn. —Examined by Mr. 
Sextant Rookt- 

Were vou at the meeting in Hows-ta 

on the 5tfi of November last?— Yes. 

Did you hear Mr. Winterbotham s dis- 
course ?— Yes ; but I recollect but Httle about 
it, as I have a bad memory, and was bott 
called upon before. 

What do you recollect ? — Mr. Wintetbothso 
spoke concerning the Revolution of ldH8,and 
hi my opinion, very much to the purpose: he 
mentioned something about the Birmingham 
riots, but what I do not recollect. He told 
about the perversion of laws, and the dinerent 
situation of the nation at the time of tbt Re- 
volution and this : I heard some tilings trait 
did not plfease me, bur cannot recolkct the 
particular passages. He mentioned the street* 
being crowded with poor, and said somethin* 
about heavy taxes, but said nothing about op- 
pressive laws or taxes. 

Cross-examined by Mr. Gibbu 

Do you remember what the difference aw 
which Mr. Winterbotham pointed outbctwwn 
the situation of this country now and at the 
Revolution He pointed out a material dis- 
tinction . He said that then there was no na- 
tional debt, and that now there was a ten 
large one. 

You are sure when Mr. Winterbotham wu 
speaking of taxes, be did not use the 
oppressive ? — He said the taxes were hea*Jj 
but I do not remember that he saw op- 
pressive. 

Mary Ohannens sworn. — Examined by Ml- 
Morris . 

Were you at the meeting in HowVlact o» 
the 5th of November last ?-— Yes, I was. 

Did you hear the defendant preach r— i* f 
I did 

Do you recollect the text ? — No, I d® 

Were you there all the time the dtremm 
was preaching ?— Yes, I was. 

Wnat did ne preach about?— He 
with the revolution in France; he app ro'”? 
of it, and said he wished it to be ttf ** 
here as it was there ; he said it was Ugh®” 
for us to stand forth for our rig hts. Hetaiiw 

* The weeds k M in fet nHsCmA. 

£ t*Tbe words laid in the 9th Count 
Edit. 
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nbou our streets filled with vagrants, our 
poor houses with poor, and our gaols with 
thieves, owing to the heavy taxes. *He said 
he hoped it would open our eyes, arid that it 
was high time for us to come forth for our 
rights* He said that at the Revolution in 
1688, the nation was not a shilling in debt, 
and low our debt was many millions. He 
added, they say there is soma of it paid off ; 
but I deny it, i speak boldly. 

John Cfmnmns sworn.— Examined by Mr. Ser- 
jeant Laurence. 

Were you at the meeting in How’s-lane, 
on the*5in of November last?— Yes/ 

Were you there at the beginning ? — Ycsl^I 
. was there first before the defendant came iff 
- Do you remember whffe the text was? — I 
cannot be ce^pin m tothe text, but to the best 
of my recollection it'ffas’-" Jthou shall teach 
them to thy children in time to come.” 

And what did f the defendant, say in his 
sertnon ? — The first thing I remarked, was 
concerning the Revolution at the time of king 
William, when the defendant said the nation 
wan* not a shilling in debt, but now it was 
so many millions; and then stated the interest 
of the millions, but I don’t remember the 
amount ; said the minister had said so much 
of the national debt had been paid off, but 
I apeak boldly, I deny it. 

What else did he say/r-Ue also said we 
had very good laws, which was the House of 
Commons; that his majesty had not arbitrary 
powe?to demand any thin^of lfonself, but 
when they first applied to tHe House of Com- 
mons, they denied it, and upon the second 
demand, two thirds or three fourths would 
:* grant it ; and when it warranted, they would 
take and. divide it among tnem. 

Did he say any thing else? — He said the 
tax-gathered come into our houses and de- 
mand the money out of our pockets; but in a 
lapd of liberty, every man had a right to 
knew what was done with his money: He 
also said; why are your streetB crowded with 
vagrants, your poor houses with peon and 
Ayr gaols with thieves, but by means of your 
wbpiwive taxes. He then said we call our- 
sMvm Englishman, an Hhglishman has a 
right to speak his. own words, but I deny it; 
mp hs*e as much right to stand up for our 
rights as they have an France. He said his 
majesty was set upon the throne for main- 
taining certain laws and rules, whereof if he 
d&i not, he had no' more right to the throne 
them' the Stuarts had. In regard to electing 
members of .parliatdent, he said at Plymouth 
wc had * very good members, but they were 
chosen by a set of idle and, debauched people. 
—From tbe beginning to the end of his di6- 
ooupse, he endeavoured to stir up the people 
tflthiit government ; and St. Paul when be 
went to Damascus to persecute the people 
of God, had not greater envy against the peo- 
ple than Mr. Winterbotham had against the* 
king and government. 


A. D. 1793- 
On Cross-examination, 

This witness said he never heard of any 
political sermon to be preached ; that he di d 
not attend for instruction, that he is a super- 
annuated carpenter in his majesty’s yard at 
^Plymouth, but is not seditious. 

Defence. 

Mr. Gibbs. The applause which has been 
bestowed on the opening of the learned gen- 
tlemen, on the part of the prosecution, would 
on this occasion render me extremely doubt- 
ful of the event of' the cause, if Mr. Winter- 
botham were to be tried by the audience, and 
not by the iury ; for I think it has sufficiently 
appeared that there is such a considerable 
spirit of prejudice excited against Mr. Winter- 
I potham, as would leave him, in such a case, 
littiereason to expect a fair trial. But you, 
gentlemen of the jury, are come here to try 
the cause according to the evidence adduced 
before you ; and when you sit as judges in 
the cause, you will discard from your minds 
every injurious imputation which may have 
arisen to the prejudice of Mr. Winterbotham. 

I had beard such misrepresentations of the 
sermon preached by Mr. Winterbotham on the 
.5th of November, and likewise of the text, 
that I had the greatest difficulty to bring my- 
self to undertake Me. Winterbotham a de~ 

! fence. However, it is for you, gentlemen of 
tiie jury, to compare the evidence of the wit- 
nesses on the part of the prosecution, and of 
the wiuiesses which I shall produce, with the 
indictment, and then judge whether Mr. Wia- 
terbotham ipade use of those expressions; 
and whet liar they were used with the inten- 
tion stated in the indictment — The defen- 
dant, Mr. Winterbotham, is of the sect of 
dissenters called Baptists, and that sect ap- 
proaches nearer to the church of England 
than any other sect of dissenters whatever ; 
for they agree with it in almost all points, 
only differing with respect to infant baptism ; 
I do not mean to insinuate that, because Me. 

; Winterbotham is a dissenter, it will dispose 
the jury to convict him ; but I only observe 
this, that as some sects of dissenters are sup- 
posed to entertain particular opinions of go- 
vernment more obnoxious than others, to ex- 
plain what Mr. 'Winterbotham is, and thus 
to set him strait before you. 

Mr. Winterbotham was originally brought 
up in a different line from that in which he 
is at present, and did not in the early part of 
! his life, receive such an education as persons 
destined for the ministry among the dis- 
senters, generally do ; and this perhaps might 
| . pleau some alleviation for the use or expres- 
sions not strictly weighed with grammatical 
accuracy; but I do not mean to urge that Mr. 
Winterbotham is intitied to any peculiar in- 
dulgence on this account. — I disclaim, and 
Mr. Winterbothaip, through me, disclaims all 
such defence, I admit syid contend that Mr. 
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Winterbotham is a man of considerable I 
talents, and of a very good understanding ; ' 
and who by an unwearied though late atten- 
tion to his studies, has attained to a very high 
degree of knowledge, not only in those pur- 
suits pertaining to nis profession, but in the,* 
laws of his country, and its civil and political ! 
rights ; and is a man of as well informed and ; 
enlightened a mind as most of those of his 
age, who have enjoyed much greater advan- 
tages. 

I do not hold it my duty to defend sedition, 
— the defence which I have to offer on the 
part of Mr. Wiuterbotham is of a very dif- 
ferent complexion : and if I can succeed in 
carrying the attention of the jury to the dif- 
ferent articles of the charge, I do not doubt 
but I shall make it clearly appear, that the 
far greater part of the words were not spoken 
by Mr Winterbothain ; and that where the 
witnesses for the prosecution have laid hold 
of some of the words which he did use, by 
the omission of some words, and the trans- 
posing of others, they have been taken in a 
very different sense from that in which Mr. 
Winterbotham used them ; and this I under- 
take to lay before the jury, not in my speech, 
but in evidence. The nature of my defence 
is that in many instances the words were not 
■spoken at all: in others, where they were 
spoken, or something like them, they have 
been veiy much perverted, and will bear a 
quite different construction. 

The jury will recollect that this sermon 
was preached on the 5th of November, on a 
<lay set apart by the legislature to comme- 
morate our deliverance from papal power, 
and the establishment of our liberties by the 
Revolution in 1688, which has been termed 
by Mr. Winterbotham, a glorious Revolution. 
I find no difficulty in admitting that political 
sermons are in general improper ; but not on 
a day set apart for the commemoration of that 
great national event', of which it is the duty of 
the minister to point out the principles, and 
to show in what those principles have been 
departed from; — was the doing this faulty in 
Mr. Winterbotham? if it was a fault in him, 
what will you say to the many sermons 
'preached on that day from the pulpits of the 
established Church ? — where all the preachers 
went into the principles of the Revolution, 
■and no one condemned them for it? — will you 
condemn Mr. Winterbotham for doing that 
which has been done without censure in. so 
many of the established churches ? The same 
breath that couderans Mr. Winterbotham, 
‘condemns not only this sermon, but those 
which were preached on the same day before 
the great national assemblies of this land. 
If a man keeps within the line of the law, to 
point out in what respect the principles of the 
revolution have been abode by, and in what 
respect they have been departed from — is no 
crime. Or do we live under a government 
which allows us to say what we can in favour 
*)£ the principles of the Revolution, but wiU 


not suffer us to point out what are the de- 
fects of our constitution, or in what respect 
its principles have been departed from? If 
such is the opinion of you, gentlemen of 
the jury, I deliver Mr. Winterbotham into 
your hands— I have no defenoe for hitn. If 
you mean to act on the principle that it is 
lawful to say what you will in commendation 
of those who have now or who have had the 
administration of the public affairs in their 
hands, but not to say m what they have de- 
parted from the principles of the constitu- 
tion, then I admit that Mr. Winterbotham 
has no defence. 

On this occasion, the jury will not under- 
stand me to say that I agree with Mr. Win- 
terbotham in all hia political opinions, or to 
declare that they' are mine. 1 have no such 
intention. But this ia^he law,* which I sub- 
mit to you unden cbrrcction from the learned 
judge, if I am wrong; that, if a man,eithcr by 
speaking or writing, publishes what he thinks 
is defective in the constitution, and what is 
in his opinion, capable of remedy and reform, 
if he has no seditious intention, he has a right 
so to do; — and I contend, that what Mr. Win- 
terbotham did on the 6th of November hat, 
was in the fair spirit of discussion ; and if I do 
not prove it, then I admit Mr. Winterbotham 
stands undefended. The questions then for 
the consideration of you, gentlemen of the 
jury, are whether Mr. Winterbotham did 
preach those words in his sermon, which are 
stated in tije indictment ; and whether it was 
with the seditious intention laid in the in- 
dictment ? or whether it was a fair, liberal 
discussion of the propositions laid before his 
audience? 

Several of the words, the jury will be of 
opinion with me, were never uttered, if they 
consider the witnesses on the part of the pro- 
secution, and their manner of giving their 
evidence. They had heard of this sermon, 
and went to the meeting with an intention of 
finding something to criminate Mr. Wmter- 
botham; for in tne whole cdurse of the ser- 
mon, they cannot, or will not, recollect a 
single passage that was not seditious. Wha 
they were asked pbout the. innocent parts tJ 
the sermon, they said they paid no attention 
to such passages: and when witnesses say 
they can give an account only on osfe side, 
surely the jury will not believe them. It is 
necessary that those passages which bad a 
contrary tendency should be brought forward, 
but not one of the witnesses for the prose- 
cution has mentioned a single circumstance 
to which they did not impute guilt. Another 
very extraordinary circnmstance is, that none 
of tliem can recollect the text, which is gene- 
rally the first object of every man’s attention* 
The text is the first point which . parents di- 
rect their children to attend to; they' lead 
them to the church dfcor, and they charge 
them to mind the text; gnd & man that can- 
not, repeat the text, can seldom give any ac- 
curate account of the sermon. A great num- 
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ber of words are laid which one or other of 
the witnesses for the crown say they attended 
to, but which being mentioned to another of 
them he doefs not recollect. Mrs. Chanuens 
does not recollect the text, hut says the de- 
fendant began about the French revolution ; 
and all the other witnesses for the prosecu- 
tion, say that the revolution in France was 
not spoken of till near the end of the sermon. 
What can the jury think of witnesses who 
differ so materially respecting the discussion 
of the most material charge in the indict- 
ment ? aud which according to some of the 
evidences, took up a considerable ujortJbn of 
the time in which the defendant spoKe, though 
that appears totally incredible with the tqpti- 
mony of others of them . 

I do not mean to say that these witnesses 
are perjured ; they may think what they have 
said is true, but surely the jury will not give 
much credit to their Recollection. —I believe 
something like some of the words, was ut- 
tered by Mr. Winterbotham, but not in the 
sense which they have mentioned, or in which 
they are laid in the indictment. 

Addon, one of the witnesses for ther prose- 
cution, was so perfectly unacijuainted with 
th&avent of uteich Mr. Winterbotham was 
preRripg, thaffluough vou, gentlemen ofthe 
jury, know very %eJFwh^Mr. Winterbotham 
intent by the StuarB} he thought he meant 
an officer umto the government, and con- 
ceived him to allude to a gentleman’s steward ; 
and so witting were some of the witnesses for 
the crown to criminate Mr. Winterbotham, 
that they attributed every word. uttered by 
him to a disapprobation of the present go- 
vernment. 

Those t witnesses who did not pretend to 
remember accurately the particular words, 
but who perfectly understood the, whole drift 
and scope of the sermon, are certainly better 
entitled to credit, than those who only re- 
membered the words, but did not understand 
the meaning of them, though they pretend to 
have made memorandums two months after 
the sermon was preached. Mr. Little said 
very properly that at this distance of time he 
cfcild i not recollect the particular words* but 
that Mr. Winterbotham compared the pre- 
sent times with the time of the revo- 
lution, saying then there was no national 
debt, but now there was a very large one — 
but is there any thing seditious in that ? he 
compared it in a view in which it bore the 
comparison. This witness went to the meeting 
for the purpose of receiving information and 
instruction, and seems to have attended par* 
ticularly to the sermon. — Speaking of the 
taxes, he gave a very material evidence — 
he said heavy taxes — Is that seditious? 
To say taxes are oppressive, may be sedi- 
tious, hot to say they are heavy, I contend is 
not seditious. — Though Mr. Winterbotham is 
stated by one of the witnesses to have said 
t rnt our laws are bad, yet by another he is 
stated to have said that our laws are good. 
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Then can you, gentlemen of the jury, believe 
witnesses who thus contradict themselves ? 

I shall now proceed t6 state the different 
counts in the indictment, and the different 
way in which I shall meet them by evidence ; 
but first I shall contend that it is necessary 
for the gentlemen concerned in the prosecu- 
tion to prove the precise words laid in the 
indictment, for no other words, however sedi- 
tious they may be (unless they are contained 
in the indictment) will be sufficient to justify 
you in finding Mr. Winterbotham guilty. 

In the first count, Mr. Winterbotham is 
charged with saying, " The laws made at that 
time (meaning the time of the revolution) have 
been since abused and brought into disuse; 
and it particularly behoves me to speak of 
the present times/' Not one of the wit- 
nesses for the crown ha9 proved this charge — 
for though Paddon has said something of that 
nature, yet his evidence does not go to proof 
of the count, but only that Mr. Winter- 
botham said the laws in being at the time of 
the revolution, have been since disused ; and 
it is certainly more than probable that Mr. 
W interbotham at that time, speaking of the 
revolution, meant to refer to the laws which 
were then in existence, and not to the laws 
which were made at the revolution ; for the 
laws made at the revolution were the laws 
that altered the government at that time, 
and which constituted what Mr. Winter- 
botham called a glorious revolution, and there 
is not a word in evidence on this sermon 
about the laws made at tKat time being dis- 
used. You cannot therefore find Mr. Wiu- 
terbutbap guilty of speaking of the abuse or 
disuse of the laws made at the time of the 
revolutioiuon proof that he spoke of tne 
disuse of other laws which were then in 
I being. 

| The charge in . the second count is, u I 
| highly approve of the revolution in France, 

I ?nd'I do not doubt but it has opened the 
j eyte of the people of England.” — Has any 
| one jjpved that Mr. Winterbotham spoke 
I these^words connectedly together ? The jury 
will recollect that what I complain of, is the 
1 garbling of this sermon. Paddon and King 
I have stated that Mr. Winterbotham endea- 
voured to expose the old despotic government 
I of France : but I appeal to the jury, whether 
| it is seditious to rejoice in the revolution in 
; France, so far as it is a deliverance from des- 
potism and papal power ?— was that power so 
very desirable r God forbid that I should at- 
tempt a defence or palliation of the anarchy 
and murder which has attended that event : 

( Mr. Winterbotham himself in this very sei> 

; mon, expressly stated his abhorrence of it ; 

I and so far from saying he did not doubt but 
it had opened the eyes of the people of Eng- 
land to see the necessity of a similar vevolu- 
. tion in this land, he said in so many express 
words that we had no occasion for a revolu- 
tion, that he deprecated such an event, and 
said that the parliament alone was to be ap~ 
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plied to for the redress of grievances — this I j by a presumption only, to think him guilty, 
undertake to prove by evidence, and have j And even supposing the evidence should be 
therefore no doubt but you will acquit Mr. i exactly equal, I am sure I need not remind 
Winterbotham of this charge. , you, that you ought to lean on the side of 

In the third count, Mr. Winterbotham is innocence, and acquit Mr. Winterbotham; 
Stated to have said, “ Why are your streets and you will consider that all the witnesses! 
and poor houses crowded with poor, and your shall produce will positively prove a nega- 
gaols with thieves, but because of the op- live, at least as far as a negative can w 
pressive laws and taxes ? — I am astonished that proved. 

you are quiet and contented under these On the next charge, viz. that in the sixth 
grievances and do not stand forth in defence count, I have a different topic to address the 
of your rights.” Not one of the witnesses for jury upon: wkh reference to the redufction of 
the crown, with all their disposition to select [ the national debt) Mr. Winterbotham is 
offensive passages could prove that Mr. Win- . stated to have said, “ 1 speak boldly, 1 deny 
terbotham uttered these words in one distinct ' it ; for it 3s no other than a person's taking 
connected sentence. But in the fourth, tenth, * money out of one pocket and putting it into 
thirteenth, and fourteenth counts, they are the other.” It certainly has been a disputed 
separated— It is said that he imputed the point whether the national debt is reduced 
streets being filled with beggars, the poor- , or not, and the subject is as perfectly uaintei- | 
houses with poor, and the gaols with thieves, : ligible, — This I take upon me to state on my 
to oppressive laws and taxes ; but if the jury own experience : I once considered the sub- 
will attend to what the witnesses for the pro- jeci as accurately as I could, but not being 
secution have said, they will find that not able to satisfy myself, I determined to in- 
many of them have used the word oppres- quire of others, and the first person I inquired 
sive ; and I desire the jury to poll them on j of told me it was very clear to. him tw.tbe 
that head.— Paddon said oppressive — King ’! national debt was reduced; and the nexMr- 
said he was confident the word was heavy — ; son told me it was as clear the other wij, 
Pridham said oppressive — Jago said she was aud I remember that he,us|^th€veryji|ae 
almost sure Mr. Winterbotham said oppres- ! expression which is ctatrgj^n : tUs Ifcflt 
sive — Little said the words were heavy j against Mr. VVint^hbthaQijpHhat it was. do 
taxes, and in express terms declares Mr. j other than a persOTtdpbgfeolley ort ofcwe 
Winterbotham said nothing about oppressive ( pocket and putting it into the oiher.-4f it 
laws or taxes — Mary Channens saia it was , were sedition for one party to differ ffem 
owing to heavy taxes : the learned serjeant’ another on a political subject, * every one 
asked her again, add she said, heavy ; and she around this table, would be liable to be is* 
was" repeatedly asked, and as * repeatedly j* dieted ; and if you gentlemen, of the jury, are 
made the same replv-^John Channens said prepared to say that this is addition, and 
the defendant used the word oppressive* but | were to go through the country, you might 
be said his wife had an excellent memory, j convict half the inhabitants of sedition, for 
aud she said heavy ; and the jury have the j few persons would be able to ovoid die chugs 
greatest reason to believe from the prosec u^- —public opinion being so fluctuating a$ gene- 
tors own witnesses that the word was heavy, j rally to go with the last speaker. 

However I 'shall call several witnesses who Although I acknowledge that I differ from 
will prove’ that the defendant oeycr used the Mr. Winterbotham -in' his political seoih 
wora oppressive ; and that the words in the meats— yet I cannot desire to send fire wd 
latter part of the count were never uttered by faggot to every one who differs from me,— if 

l: . r j. .i ■ L i. ‘c ’ _____ . i _ > . i • l 




and I am certain that the jury will not have a may it do you. ' 

doubt in' saying that the defendant is net : On the next count, the seventy I <*m*t 
guilty on this charge. speak seriously ; H is so extremely improbable 

In the fifth Count, the defendant is charged . that a man of Mr. VV interbotham’s undcr- 
with saying" You fancy you live under a mild standing should have used these words— 
government and good laws, but it is no sijch “ When ttifre is a demand made to the 
thing.” One of their own witnessdb Mas House of Commons for a supply, they deny it 
proved that Mr. Winterbotham stated in ! at first, and on a second demand mere are 
express terms that our laws were good, and two thirds or three fourths will grant it* sod 
Mr. Winterbotham is not such a tool as to h then they will share it among them.” Could 
contradict himself in the same sermon. This ' any man possessed of the understanding of * 
I do not state as an answer to the charge, but ' postilkm^lor even of the horse' the postilion 
only as a preparatory introduction to the evi- ' rides on, have spoken such nonsense? Cbsn* 
deuce which I shall adduce. I shall prove j nens is she only witness who spoke to this 
by several persons who are in the habit of at- count, and he said Mr. Winterbotham said so: 
tending on Mr. Winterbothara’s ministry, that that certainly was his evidence, but then the 
he did not vise these words, nor any like them, jury will recollect there were called before 
But if I oiily prove that it b not only impro- him Paddon, who made memorandums at U* 
bable, but next it impossible that be end of two months, and five ether? wbe 
should have done so, the jury will not be Jed heard nothing like it; and one of them 
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(Miss Jago) on being asked, says she thinks 
it impossible these words should have escaped 
hflpr if they had been spoken. Is it possible 
the words should not strike the ears of all 
those six other witnesses, who were, certainly 
not unwilling to remember any thing against 
Mr. Win ter hot hem ? But I shall call a great 
many witnesses who will prove that no such 
words were uttered. So many witnesses for 
the prosecution not recollecting them, a half 
may man at last only speaking to them, can 
the rury have a doubt remaining on their 
minds, after hearing the defendant’s wit- 
nesses and reflecting on the absurdity of the 
words, that they were never uttered by him ? 
It is impossible that they can. 

The next count is only a variation of the 
last. 

In the ninth count, Mr. Winterbotham is 
charged with saying, “We have as much 
light to stand up as they did in France for our 
BSerties.*' 

The construction put upon these words in 
The innuendos affixed. to them is forced and 
unnatural, for the maintaining the possession 
of a right does not necessarily imply the en- 
* feeing the exertion of that right and I be- 
lieve I may take upon me to say that neither 
of the two witnesses (for there afe only two 
who have declared that Mr. Winterbotham 
did utter these words in his sermon) have at- 
tempted to put such a meaning upon them, as 
u that the subjects of this kingdom ought to 
stand im to effect a revolution in the govern- 
ment of this kingdom similar to the late Revo- 
lution in the government of France.” But in 
the evidence I shall bring forward on Mr. 
Winterbotham’s behalf, I shall not only prove 
to you that he did not utter these words, but 
that no such meaning as is here affixed to 
these words could be fixed on any part of his 
sermon — I shall prove to you that Mr. Win- 
terbotham so far from saying any thing that 
had a tendency to encourage a revolution in 
this kingdom, said quite the contrary — that 
he deprecated the idea of it — said we wanted 
ao revolution, and that we should prove supe- 
rior to throwing ourselves into a state of 
AAarchy and confusion — and if I do this by a 
Humber of respectable witnesses, the jury will 
not hesitate to pronounce Mr. Winterbotham 
innocent with respect to this charge. 

The tenth epunt I have observed upon 
htfbre. 

Then comes the eleventh count — Mr. Win- 
tae fa tebate is stated in the indictment to have 
mid, “ His mayp&ty was placed upon the 
throne on condition of keeping certain rules 
and laws, and if he does not observe them he 
has no more right to the throne than the 
Stuarts had.* I shall be content for you, gen- 
tlemen, to convict Mr. Winterbotham on this 
count, and to find the innuendos as laid ; 
but I Shall not be content for you to find the 
woeds are seditious, because they were spoken. 
•—No man has a greater respect for his ma- 
jesty than I have, or is more-convinced of the 
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benefits derived from his majesty's govern* 
merit — but I contend that these words are 
true. Does any man pretend to say that h» 
majesty sits on the throne by divine right 
no one will dare to do this — no one cin do it 
without making himself an offender against 
the constitution of the country. — If the prose- 
cutors had proved that Mr. Winterbotham 
had asserted in his sermon that hi9 majesty 
did not keep those laws and rulefe by which, 
as the first magistrate of this kingdom, he is 
bound, this would have been highly seditious 
— but this none of the witnesses for the pro- 
secution have dared to insinuate. — If then be 
uttered the words laid in this count, and with 
the meaning affixed to them, he only did that 
which he was authorized to do by the laws of 
this country. — For, what was the right of the 
Stuarts? Why were they driven from the 
throne of this kingdom ? Why was it a glorious 
revolution, but because an arbitrary monarch 
having broken the laws which his engagement 
bound him to support, he wa9 hurleu from the 
throne ; and the people of England on that 
occasion dkl themselves justice. If the con- 
trary is law, then there is an end of the revo- 
lution and all its glory ; then those wfio suc- 
ceeded the Stuarts were usurpers and the 
glorious revolution of 1683, was downright 
and stark rebellion ! — There is no- person in 
these realms above the laws — no pereon so 
great but the laws of the constitution reach 
him : those laws his majesty doe9 observe — 
those laws Mr. Winterbotham said he did ob- 
serve ; therefore those words are perfectly in- 
nocent ; and not only innocent but laudable 
and praiseworthy; therefore I care not a 
farthtng if the jury find that Mr. Winter- 
botham did speak them, for be did not insist 
that his majesty had broken the laws. 

In the twelfth count wfiith imputes to Mr. 
Winterbotham those words, a I highly ap- 
prove of the late revolution in France, and I 
do not doubt but it has opened the eyes of 
Britons:” — 1 do not recollect that those 
words are proved to have been spoken in one 
connected sentence, by any of the witnesses. 
— As to Mr. Winterbotham’s approbation of 
the revolution in France, I have stated upon 
what grounds he approved of it— and this 
statement has been supported by the wit- 
nesses for the prosecution. He had before 
spoken of our deliverance from papal power, 
and he then rejoiced in the revolution of 
France, as likely to be productive of the same 
benefits ; in that sense only he improved of 
the French revolution, and hi this he wan 
supported by all who wished for the happi- 
ness of mankmd>s-Bnt God forbid that any 
mair should rejoice in the means b y w hich 
that benefit was obtained ! this Mr. Winter- 
botham had never done. 

With respect to the latter part of the 
charge, — the application of it to the people of 
England, — there will certainly be a contradic- 
tion m evidence ; for I shall caH many wit- 
nesses, who with all the attention m* their 


Digitized by t^ooQie 



847 j S3 GEORGE III. Proceedings agaimt Wm. Winterbotham [84 S 


power (the only evidence which can possibly 
be brought on such a charge) will all say that 
no such words were uttered by Mr. Winter- 
botham in the course of his sermon. 

The thirteenth count is only a repetition of 
the words in the former one. 

The words charged in the fourteenth count 
are, “ Under these grievances, it is time for 
you to stand forth in defence of your rights.” 
On the part of Mr. Winterbotham I have 
certainly to complain, and he through me has 
'to complain that his sermon has been garbled, 
and a few detached sentences, stripped of their 
connexion, have been put together in one 
count, and separated in others, with a studied 
design to criminate him ; but I doubt not but 
I shall be able to prove that Mr. Winter- 
botham did not say, throughout the whole of 
his sermon, “ It is time for you to stand forth 
in defence of your rights but the words 
“ under these grievances,” have never been 
proved to have been uttered by Mr. Winter- 
botham. One of the witnesses certainly did 
prove the latter part of this count, and it was 
in answer to a question which his lordship 
put, and which I should have objected to 
nad it been put by any other party, but as his 
lordship put it I coulcl not. 

The other words “ under these grievances” — 
arc stated to have been used by Mr. Winter- 
botham, but they have not been proved. — 
One of the witnesses indeed said he supposed 
him to mean so, — but to convict Mr. W inter- 
botham, you must have proof that he used 
the words ; and I am justified in saying that 
those words are not found in any part of the 
evidence for the prosecution, and therefore 
thejury cannot find him guilty of uttering them. 

I haVe now animadverted particularly on all 
the charges contained in the indictment, and 
on the evidence brought forward to support 
them : — And when the jury shall have heard 
the evidence I have to adduce, I think there 
are none of them on which they will find Mr. 
Winterbotham guilty. — You may probably 
hear some doctrines were coruained in the 
sermon, which you and I do not approve, but 
it is the birth-right of an Englishman to speak 
and write freely upon government, provided 
he does it fairly and candidly ; and whether 
it was in the spirit of fair discussion that the 
defendant spoke some of the words charged, 
is for the jury to decide on. Mr. Winter- 
botham certainly did enter into the subject of 
a reform in parliament ; with respect to my 
own opinion on this subject, though there 
paay be some grievances existing, though we 
may have departed from the principles of the 
revolution in some instances, — which certainly 
is the case, — yet I have no difficulty in 
saying that it would be attended with danger 
to make any alterations at present: but 
surely, considering the men who have enter- * 
tained contrary opinions, and that he who is 
now the idol of this country and at the head 
ofhis majesty's councils, and who has attained 
adegreeof popularity before unknown; — when 


such a man as Mr. Pitt has held similar opi- 
nions of the state of our representation, tl*e 
iury will not say it is sedition in Mr. Winter- 
botham to hold the same 

With respect to what Mr. Winterbotham 
did say on the subject of reform, no offence 
could* be taken by a temperate and consi- 
derate man ; he did speak, — and perhaps it 
were better not to speak On such subjects, — he 
did speak of the corruption attending the elec- 
tion of members of parliament; but thejury. 
who have Cornwall before, and Somerset be- 
hind them, perhaps may have heard of such 
a thing from others besides Mr Winter, 
botham — But if it was an error of judgment 
to speak of it, the jury will not convict Mr. 
Winterbotham for saying what the walls them- 
selves cry out, u Dura tacent clamant.’* 
Whether it would not* be better to trust to the 
voice ot God, which speaks in the experience 
of ages, than to urge an immediate reform, is 
quite another question.—' The jury know that 
contrary opinions are held, not by a majority 
certainly ; but there are none of you but have, 
friends who hold such opinions, and yet you 
do not drive them from your tables. It is not , 
consistent with the spirit of Christianity, or 
the spirit of an Englishman, to convict a man 
for differing in opinion from you on a political 
subject. A nd though Mr.^VV mterbotham may 
have uttered doctrines that may be improper, 
and that may be imprudent (and 1 will on 
this occasion admit ihqt they were so) ; surely 
the jury will not find" him guilty, unless it is 
proved he had a seditious intention. — I desire 
only your patience, candour, and impartiality, 
and after you have heard the evidence which 
I have to adduce on the part of Mr. Winter- 
botham, I have no doubt but you wall find 
him not guilty. 

I might state to thejury, that Mr. Winter- 
botham is a man whom your verdict may 
utterly ruin, that he never before has been 
accused of sedition, and that a verdict of 
guilty, may consign him to destruction ; but 
1 disdain to take that ground; — I am instruct- 
ed by Mr. Winterbotham himself to disclaim 
such a defence ; what he demands from your 
justice, he disdains to ask from your favoqr: 
and if he has that which I in his behalf would 
wish to obtain, your candid and impartial at- J 
tention to the evidence that shall be brought 
forward in his defence — I am well assured 
that you will find him not guilty of the offence 
laid to his charge. j 

Mr. Benjamin Shep heard, sworn. — Examined 
by Mr. East, 

Were you at the meeting-house in How’s* 
lane on the fifth of November last ? — Yes. 

Are you one of Mr. Winterbotham's con- 
gregation?— No — but go there at tiroes— 
sometimes once in a month or two— I went 
there that evening, it being customary to have 
a sermon preached there on that day* it Is 
likewise customary at all the other dissenting 
places of worship. 
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W ere you there before the sermon began ? 
— Yes — and was particularly attentive to what 
was said — and was in a very good situation to 
hear. 

Do you remember Mr. WinterbothanVs text ? 
— Yes — it was in Exodus the 13th chapter 
and 8th verse, “ Thou shalt show thy son in 
that day saying, this is done because of that 
which the Lora did unto me.” 

As you say you were particularly attentive, 
I ask you whether the defendant made use 
of the words charged in the first count of the 
indictment ? * — As far as it is possible for a 
man to be certain on such an occasion, I de- 
clare he did not say. those words, nor any 
words to the same effect; — the defendant said 
that at the time of the Revolution it was laid 
down as a principle that frequent parliaments 
should be held, but that they were now 
extend ed to seven years. 

Did the defendant use the words laid in the 
second count? — I heard nothing about open- 
ing the eyes, from one end of the sermon to 
the other; — the defendant approved of the 
French revolution, as it had freed twenty-five 
milHons of people from the yoke of despotism 
(hey lived under — as it had opened a prospect 
of an amicable intercourse between France 
and this country — and as it had opened a door 
for the spread of the gospel ; —but he in no res- 
pect proposed the example of France to be 
imitated here— but on the contrary, said that 
tn this cqyntry we wanted no revolution— and 
he deprecated the idea of a revolution, because 
It would produce anarchy and bloodshed. He 
Said a reformation was necessary, and pointed 
Out how it should be obtained, namely, by pe- 
titioning the parliament ; he said our princi- 
pal grievance was the long duration of parlia- 
ments, and the inadequate representation of 
the people. He observed this was our prin- 
cipal evil, and if this were removed, every lesser 
evil would be remedied of course. lie far- 
ther said it was the undoubted right of the 
people of England to petition parliament for 
the redress of grievances, for wnich he quoted 
the declaration of rights, and particularly re- 
ferred to where the Convention Parliament 
claimed this privilege as the undoubted right 
of the people. 

Did you hear the defendant utter the words 
laid in the third count ? — The defendant did 
not state it in any such way, nor with any 
such sense to it. He was representing the 
situation of the present times, and said it was 
a lamentable fact, that while the nation was 
in a state of peace and great commercial pros- 
perity, our streets were never more full of va- 

f rants and poor, or our gaols with felons and 
ebtors. I am positive the defendant did not 
use the latter words of the count, viz. “ I am 


m To prevent the trial from extending un- 
necessarily in bulk, the repetition of the words 
of the several counts is avoided — and the 
reader is referred to the opening of the case by 
Mr. Clapp. Orig. Edit . 
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astonished that you are quiet, and contented 
under these grievances, and do not stand 
forth in defence of your rights for if he had, 

I would have taken up my hat and walked 
out. 

Did the defendant say, that oppressive laws 
and taxes were the occasion of the streets and 
poor-houses being filled with poor, and the 
gaols with thieves? — lie admitted that heavy 
taxes in part occasioned it, but he did not use 
the words oppressive laws and taxes, either 
separately or connected with other words; 
had he used the word oppressive, I must have 
recollected it. 

Why do you think if the word oppressive 
had been made use of you should have recol- 
lected it ? — It would have forcibly struck me, 
as I do not think it was a proper place to talk 
about oppression. 

Did the defendant utter the words laid ii* 
the fifth count ? — Mr. Winterbotham did not 
use these words, but said the spirit of our 
constitution was excellent. He did not at- 
tempt to impress his hearers with the idea 
that they did not live under a mild govern- 
ment or good laws ; but he observed that 
our law books were incumbered with obsolete 
and contradictory statutes, and he thought it 
would be better if there were stated times for 
their revisal, and it was for want of those 
stated times, that our law books were so in* 
cumbered. . 

Did the defendant utter the words charged 
in the sixth count ? — Mr. Winterbotham said 
it was a mistake, and referred to the debates 
and estimates in the House of Commons, in 
proof of his. assertion, .saying the national 
debt was no more reduced than a person 
would reduce his substance, by taking his mo- 
ney out of one pocket and putting it into the 
other. 

Did Mr. Winterbotham use the words as an 
assertion of his own, or did he speak of it as 
the opinion of others ? — He spoke of it as a 
matter of opinion, and referred to the debates 
and estimates in the House of Commons. 
He said some thousands a year had been taken 
off the taxes. 

Did Mr. Winterbotham use the words 
charged in the seventh count ?— I should have 
thought him mad if he had. He said nothing 
like it ; if he had, I should have thought him 
fit for a strait jacket ; I paid particular atten- 
tion to the sermon, and must have heard it if 
it had been said. 

Did the defendant use the words laid in 
the ninth count? — No, the defendant used 
no such words : the only words like them 
were, that we had a right to petition parlia- 
ment for a redress of grievances. He pointed 
out our situation as very different from that 
of the people of France ; the charge is there- 
fore a falsehood or perversion ; ana this is my 
opinion of the greater part of the indictment ; 
and this has ever been my opinion. I called 
on Mr. Eales (the deputy clerk of the peace 
for Devon), in January last, for copies of Mr. 

3 1 
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Winttrbotham’s indictments; and on this in- 
dictment told him at that time, that of the 
fourteen counts, twelve of them were lies or 
<nt>ss misrepresentations : and that the other 
two were true only in part, and they were 
those which refer to the national debt. 

What is your opinion of the general tenour 
of Mr. Winterbotham’s sermon ?— I heard the 
whole of the sermon, and think it was calcu- 
lated to enlighten the head and mend the 
heart, at least it had that effect on me, and 
on my conscience I do not think it was calcu- 
lated to excite sedition. The defendant 
prayed for the king very affectionately, and for 
all in authority under him ; and it is his ge- 
neral custom so to do at those times I hear 
him. 

How many persons might there be present, 
when this sermon was preached? — Two or I 
three hundred ; they were chiefly of the mid- 
■ dling and lower class of people ; the congre- 
gation is in general a very respectable one ; 
there were two other places of worship open 
at the same time, which might be the reason 
why the congregation was not at that time 
larger. 

Cross-examined by Mr. Serjeant Rooke. 

You said Mr. Winterbotham’s sermon had 
a tendency to enlighten the head and mend 
the heart, tell us wherein ?— Mr. Winterbot- 
ham in the introduction of his sermon, said 
his text referred to the deliverance of the peo 
pie of Israel from Egyptian tyranny ; that 
their deliverance was commanded by God to 
be annually commemorated ; in consequence 
•f which a like practice had been adopted in 
most countries, and by few more so than 
England : then said the events usually com- 
memorated on that day were the frustration 
of the designs of the papists to blow up the 
parliament; and the revolution effected by 
William the Third, when James attempted to 
subvert the constitution of thi9 country. He 
called the revolution a glorious one, and 
showed wherein ; said it was a principle laid 
down then that parliaments were to be fre- 
quently holden, and gave us the particulars of 
the bill of rights ; and this enlightened my 
bead. 

Then you had never heard of the bill of 
rights before ? — Yes, but had never read it, 
and therefore was very glad to hear that we 
had such rights. 

Npw tell us wherein it mended your heart? 
—Mr. Winterbotham showed the disposition 
of mind with which we ought to commemo- 
rate such events, viz. with general charity. 
He said we ought not to commemorate these 
events with the narrow spirit of a scctaiy; 
that we ought to lay aside the distinction 
of churchman and dissenter, and join toge- 
ther as Britons and Christians; and this I 
hope mended my heart. 

A ml what else did he say? — He spoke 
highly of king William, and those who effect- 
ed the revolution; and said we ought to re- 


vere their characters, and imitate their con- 
duct in like circumstances. He said, that 
William was indebted for the crown to the 
people’s gratitude ; that the parliament acted 
as trustees for the nation, in conferring the 
crown on William— that they had since con- 
ferred it on another family, which they would 
have a right to do again in case of a vacancy 
of the throne. 

Had you ever any conversation with the de- 
fendant ibout the sermon?— Yes, the sermon 
was a subject of general conversation, and I 
have several times told him what I had heard 
about it. 

Is Mr. Winterbotham connected with you 
in any business ? — Yes, in the hemp and uax 
manufactory, is a partner. • 

Did you ever sec a copy of the sermon ?— 
Yes, about four or five months after it was 
preached. 

Did you make any minutes of the sermon? 
—Not till about the beginning of December, 
when Mr. Foot, the solicitor for the prosecu- 
tion, called upon me to give evidence, when 
I refused unless compelled ; when expecting 
to be called to give evidence before the mayor, 
I then madersome memorandums. 

Were you summoned to give evidence before 
the mayor? — No. 

Did you keep out of the way that you 
might not ? — No, but on the contrary staid at 
home on the day I expected to he called. 

How is it that at this distance of time you 
can speak with so much certainty of the 
sermon?— The general conversation about it, 
and the misrepresentations of it have been 
such as to oblige me often to enter into a de- 
fence of the sermon, by which means my re- 
collection has been supported. 

You said you made application to Mr. Sales 
for a copy of the indictment ; pray how came 
you to make that application ?— Being at Ex- 
eter on a journey, I was desired so to do by 
the defendants attorney, and if ready, to bring 
it home with me. 

You say the sermon was not calculated to 
stir up sedition ? — The general tenor of the 
defendant’s sermon was, to reconcile people to 
the constitution as first established ; and be 
pointed out a mode to rectify our grievances 
by an application to parliament for redress. 

Then you really think the whole tenor of 
the sermon was, to reconcile people to theg&- 
vemment?— I do, for he enforced submission 
to the laws, though he did not to the long du- 
ration of parliament, or to the present state of 
representation, which he wished to see re- 
formed. 


• This business, begun by eight individual 
dissenters, merely for the purpose of affording 
employment for the poor, and providing for 
the education and clothing of a number of 
indigent children, the defendant has been 
obliged to relinquish through the power and 
influence of popular prejudice. — Orig. Edit* 
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Are you a preacher ?— No, I do not conceive 
myself qualified to preach. 

What are you ? — A mercer — and the acting 
partner in an hemp and flax manufactory. 

Mrs. Jane Pearce sworn. — Examined by Mr. 

Dumpier. 

Were you at the meeting in How’s lane, on 
the fifth of November last ? — I was. 

Did you hear the defendant preach? — I 
.did. 

Do you remember the text? — Yes, I do ; it 
wrfic the 13th chap. Exod. and 3th verse. 

Did the defendant utter the words charged 
in the first count? — No, he did not — he said 
the principles of the revolution were good, 
and ought to be well understoood and cherish- 
ed ; but he said they were so buried in a volumi- 
nous pile of law books, that the greater part of 
the people had neither leisure nor ability to un- 
derstand them. If he had spoken the words 
charged in the count, I must have heard 
them. 

Did Mr. Winterbotham utter the words 
charged in the second count? — No, he did 
not When he spoke of the revolution iu 
Prance, he said nothing about opening the 
eyes oi the people of England ; nor did he say 
jn express words, that he approved of it ; 
though it seemed to me that he did approve of 
the first revolution in France, as giving civil 
and religious liberty to more than twenty mil- 
lions of persons. 

Did the defendant use the words laid in the 
third count? — He did not. He lamented that 
the streets were filled with beggars, the work- 
houses with poor, and the gaols with felons 
and debtors ; and this in a time of peace, and 
while we had a flourishing trade : but he did 
not charge it to oppressive laws and taxes — he 
said nothing about oppressive taxes ; nor did 
he use any such words as, “ he was astonished 
they were quiet and contented under these 
grievances, and did not stand forth in defence- 
of their rights - but on the contrary, said 
we ought not to throw ourselves into anarchy 
and confusion : that we wanted neither revo- 
lution nor bloodshed : that a reform in the 
representation was by most people judged ne- 
cessary ; and it was our duty to use every le- 
gal endeavour to obtain it that no body of 
men, however dissatisfied they might be, 
would be justified in attempting to obtain by 
force, a redress of grievances ; for the people 
had delegated their right in national concerns^ 
to the parliament ; to whom they ought to 
make their complaints known. 

Did the defendant utter the words laid in 
the fifth count ? — No, nor any thing like 
them. 

Did the defendant make use of the words 
charged in the sixth count ? — He did not say, 
“ I speak boldly nor did he deny any of the 
national debt to be paid off he said it might 
be asked whether tne minister had not been 
reducing the national debt — and said by a re- 
ference to the debates in the last session of 
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parliament, it appeared to be like taking mo- 
ney out of one pocket and putting it into the 
other. 

Did he 6ay any thing like the words charged 
in the seventh count ? — No ; the words are so 
strikingly absurd, I must have observed them 
if they nad been spoken. 

Did the defendant utter the words laid in 
the ninth count? — No; if he had it would 
have been contradictoiy.to all the rest of hit 
discourse. 

Then the defendant did not say any thing 
that you think could have a tendency to stir 
up the minds of the people to a revolution in 
this kingdom ? — No, he did not. 

Cross-examined by Mr. Morris . 

Have you ever seen the sermon ? — Yes. 

How long ago ? — It might he a month or a 
little more, auer it was preached : but l 
speak fromtny own recollection, and not from 
seeing the sermon. 

Pray how can you be so particular in your 
recollection ? — The sermon has been so much 
talked of in the town — I heard of it in every 
company I went into : and many falsehoods 
being propagated about it has induced me at 
different times to explain it, and to be parti- 
cular in remembering it. 

Did you ever make any memorandums of 
what you recollected ? — Yes, and carried them 
about me till I wore them out in my pocket. 

Pray is Mr, Winterbotham any. relation of 
yours? — No ; he is an acquaintance — the mi- 
nister whose preaching I attend ; and he lives 
in our house. 

1 think you said Mr. Winterbotham did not 
say positively that be approved of the French 
revolution? — He seemea to approve of the 
first revolution in France, because by that 
means a blow was given to popery— as it 
would be a means of spreading the gospel, 
and prevent wars and an increase of taxes, 

He did say something then about taxes ?-— 
Pray did he not say the taxes were oppressive ? 
— He lamented the necessity of the taxes, but 
did not say they were oppressive. 

Did he not say they were heavy ?— I do not 
recollect whether he said they were heavy or 
not. 

Miss Mary Brend sworn. — Examined by Mr. 

Gibbs. 

Were you at the meeting in HowVlane on 
the fifth of November last? — Yes. 

Were you there the whole time of the ser- 
vice ? — I was. 

Do you remember the text ? — Yes, it was 
in Exodus 13 th chapter and 8th verse. 

Did you particularly attend to the sermon? 
— I did, to the whole of it. 

Did Mr. Winterbotham utter the words 
charged in the first count ? — He did not : I 
am sure if he had, they would have attracted 
my attention. 

Did Mr. Winterbotham utter the word* 
charged in the second count ? — The words in 
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the latter part of the count about opening the 
eyes of the people of England, were not spoken 
■ — Mr. Winterbotham approved of the revolu- 
tion whicli took place in France in the first 
instance, as a Briton; as it gave liberty to mil- 
lions, and delivered the people from tyranny 
and oppression. He also approved ot it as a 
Christian ; as thereby a mortal blow was given 
to popery, and an opening made for the spread 
of the gospel. He also said we ought to es- 
teem the French as brethren, because there 
arts a probability of their enjoying like privi- 
leges with ourselves : which I understood in 
a civil and religious sense. He also approved 
of it on account of its preventing future waTs ; 
hut I am confident he did not say it h$d open- 
ed the eyes of the people of England *. nor 
did he hold out the Trench revolution as' an 
example ,to the people of England, but quite 
the contrary. He indeed showed the neces- 
sity of a reform, and how he thought it ought 
to be accomplished, viz. by petitioning of par- 
liament ; who, he said, were the only persons 
capable of effecting it : and this was to be 
done without bloodshed, violence, banditti, or 
mob. 

Then Mr. Winterbotham did not say any 
thing which you think could be construed to 
stirring up the people of this country to a re- 
volution? — No : the general drift ot the ser- 
mon was quite opposite to persuading the peo- 
ple to a revolution. 

Did Mr. Winterbotham utter the words 
charged in the third count?— No; he did not 
say tne laws and taxes were oppressive; on 
the contrary, he said the laws were very good : 
and he took it up as a lamentation that our 
nation being in a flourishing state, yet the 
streets were filled with beggars, our work- 
houses with poor, and our gaols with felons 
and debtors : but he never imputed it to op- 
pressive laws and taxes. 

Then Mr. Winterbotham did not use the 
word oppressive ? — No, I am confident he 
did not. 

Did Mr. Winterbotham make use of the 
expressions in the latter part of this count — 
u I am astonished*' &c.? — No, he never ad- 
vised the people to stand forth in defence of 
their rights: the tendency of his discourse 
was quite the contrary. 

Did he use any expressions like to them ?— 
No, he never used any words, to which such 
a sense could be given. 

Did Mr. Winterbotham use the words 
charged in the fifth count? — No, if he had 
they would have struck me forcibly. 

Wa9 there nothingsaid that might be so con- 
strued? — No words were used to which such 
a sense could possibly be affixed ; no part of 
the sermon was consistent but quite inconsis- 
tent with such doctrine. 

Did Mr. Winterbotham use the words 
charged in the sixth count ? — He said no such 
thing as “ I speak boldly, I deny it** — but he 
spoke concerning taking money out of one 
pocket and putting it Into the other, with re- 


ference to the debates in the House of Com- 
mons, and not as a fact of His own know- 
ledge. 

Did Mr. Winterbotham utter the words laid 
m the seventh count ? — I am confident no 
such words were used. 

Did Mr. Winterbotham use the wojds 
charged in the ninth count? — No comparison 
of tlie kind was made, because he did not look 
upon us to be in the same state as France 
was : there was no such passage in the seri- 
mon, or any thing like it. 

How is it you take upon you to speak with 
such certainty on the sermon ? — I hare bad 
frequent occasions to relate what 1 remem- 
bered of it. 

Do you recollect any particular time or cir- 
cumstance when you related the sermon ? — 
Yes, the same evening that it was preached, 
to my father, who was not at the meeting, but 
who inquired of me about the sermon on my 
return : the sermon being a subject of public 
conversation, I have very frequently contra- 
dicted the false reports which were propagated 
concerning it ; to one person in particular, 
who said he was ready to swear the text was 
about binding kings in chains, and nobles in 
fetters of iron. 

Did you ever see a copy of the sermon ? — 
No, I speak entirely from my recollection. 

Did you ever make any minutes of it ? — Yes, 
I made minutes of what I recollected soon 
after the sermon was preached. 

Cross-examined by Mr. Serjeant Lawrence. 

Pray how long was Mr. Winterbotham 
preaching this sermon ? — Near an hour. 

How long was it before you made your mi- 
nutes of it ? — It might be three weeks or a 
month : a prosecution was talked of, and then 
I reduced what I recollected into writing. 

And you could recollect very particularly 
what was said at that distance of time ? — I 
had then had frequent conversations about 
the sermon because it was misrepresented. 

You had frequent conversations with some 
of Mr. Winterbotham's friends, I suppose ? — 
No; I had never at that time talked with 
any of Mr. Winterbotham*s particular friends 
on the subject. 

You have taken upon you to deny the 
words charged in the indictment, pray how 
is it you can speak so positively at tnis time? 
might not these words have been spoken 
ana you not have heard them ? — The expres- 
sions charged in the indictment are so particu- 
lar, that they must have struck me had they 
been used. 

Pray what are the words that you think so 
particular? — The words charged about the 
revolution in France would have impressed 
me that Mr. Winterbotham thought a revo- 
lution necessary here, as would the word 
oppressive. 

You say that Mr. Winterbotham did not 
U9e the word “ oppressive,*' pray what reason 
did he assign for the streets and poor bouses 
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beipg tilled with poor ?— I don’t know that he 
assigned any reason. 

Did he not attribute it to the heavy taxes, 
if he did not say oppressive ? — I do not recol- 
lect that he said the taxes were heavy ; but if 
he had said they yre re oppressive, I am sure 
that would have struck me. 

You don’t recollect your having any con- 
versation with any of Mr. Winterbotham’s 
friends about this sermon ? — The only person 
of this description I have ever said any thing 
to is Mrs. Holland, with whom I have fre- 
quently conversed since we were subpoenaed 
to give evidence. 

Are you a frequent attendant on Mr. Win- 
terbotham’s ministry ? — Y es ; and have always 
considered him as a very respectable character. 

Have you never seen the sermon nor a copy 
of it? — No; I speak entirely from ray own 
recollection, unassisted by any other person 
or thing. 

Is not Mr. Winterbotham very intimate in 
your family ? — lie is no particular acquain- 
tance with my father of his family ; as a 
minister he occasionally visits. 

Mrs. Strah Holland , sworn. — Examined J>y 
Mr. East. I 

Are you a usual frequenter of the meeting 
where Mr. Winterbotham preaches? — Yes. 

Were you there on the evening of the 5th 
of November last ? — Yes, I was. 

Were you there the whole time of the ser- 
vice ? — I was. 

Did you pay particular attention to the 
defendant’s sermon that evening ? — Yes I did • 
it is n»y general practice so to do. 

Did Mr. Winterbotham make use of the 
words charged in the first count? — No, nor 
any thing like them ; he said the laws made 
at the time of the revolution were very good ; 
that ours was a glorious revolution. 

He did not say then that the laws had 
been abused and brought into disuse? — He 
said that since that time the laws respecting 
representation had been misused. 

He did not say the laws were abused in 
any other sense, but as it respected the repre- 
sentation in parliament ? — No, in no other. 

Did you hear the defendant utter the words 
laid in the second count ?— No, he did not use 
the words ; he rejoiced at the revolution in 
France, as the people had been long deprived 
of civil and religious liberty, and he hoped 
they would now enjoy both; and that we 
being influenced by the spirit of the gospel, 
should now be united as brethren, and the 
war? and discord which had so long prevailed 
between the two nations be prevented ; he 
never said it would open the eyes of the 
people of England — the sermon was of a con- 
trary tendency ; and he never represented the 
people of England as being in the same state 
as the French were. 

: You are sure he never used those words ? — 
I am ; for had he used words so striking I 
must have recollected .them. „ 
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Did the defendant use the words charged 
in the third count? — No, he said it was to be 
lamented that in a time of peace and pros- 
perity, our streets and poor houses were 
crowded with poor, and our gaols with thieves 
and debtors. 

Did Mr. Winterbotham use the words jn 
the latter part of this count?— No, he did not 
express his astonishment at the quietness of 
the people ; he enforced the necessity of a 
reform m parliament, which he recommended 
to be applied for without riot or tumult — in a 
legal manner, by petitioning the House of 
Commons. 

Did Mr. Winterbotham say that oppressive 
laws and taxes were the causes of the streets 
being filled with poor ? — lie might think the 
weight of taxes was the cause of it, but he did 
not mention the word “ oppressive” in all his 
discourse. 

Are you sure Mr. Winterbotham did not 
use the word “ oppressive ?” — If the word 
“ oppressive” had been used, it would have 
made an impression on my mind, and I must 
have recollected it. 

Did the defendant utter the words laid in 
the fifth count ? — He said no such thing, nor 
any thing like it. 

You are sure he did not?— If he had it 
would have heen a contradiction to what he 
before said ; I supposed from what he said 
that he thought the laws good. 

Did the defendant use the words laid in the 
sjxth count? — He did not deny that monev 
had been paid oft* the national debt ; but that 
other things had happened which made it 
necessary to lay on other taxes, which was the 
same as taking money out of one pocket and 
putting it into the other : and what he said 
was in reference to the debates in the House 
of Commons. 

Did Mr. Winterbotham utter the words 
laid in the seventh count? — No ; he used no 
j such words, nor any like them. 

Did he use the words laid in the ninth 
count ?— No, nothing of the kind ; no part of 
the sermon could be construed as if he thought 
we were deprived of our liberties ; he never 
held up the revolution in France, to bo 
imitated in this country ; he said he thought 
a reform in the parliament necessary, but said 
there was no need of a revolution— and he 
particularly made use of those words u we 
have no occasion for a revolution.” 

You have I think before given an answer 
to a similar charge ; but I would again ask 
you did the defendant utter these words in 
the fourteenth count, “ Under these griev- 
ances, it is time,” &c. ? — I never heard any 
thing of the kind ; the general tendency of 
the sermon was not like it. 

Do you think if the words had been used 
you should have recollected them ? — Yes, as I 
should have thought he spoke them to stir up 
a tumult. 

In what you have said of the sermon do 
you speak from your own recollection ? — Yes. 
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Did you ever seo the sermon ?— No, but I 
heard Mr. Winterbotham read it once some 
months ago — after the indictments were pre- 
ferred ; I had frequently conversed about it 
before. 

Cross-examined by Mr. Fanskawe. 

Pray do you live at Plymouth ? — Yes. 

How far from the defendant? — A little 
distance. 

The defendant I believe is a very particular 
acquaintance of yours ? — I attend his preach- 
ing regularly, but have no other particular 
acquaintance with him. 

. Pray how long was the defendant preach- 
ing this sermon r— About three quarters of an 
hour. 

Are his'sermons generally of that length? 
— Yes. 

This sermon was preached I believe on a 
Monday, were you at this meeting the day 
before?— Yes, and every Sunday before for 
five or six weeks. 

Can you recollect any particular sermon 
the defondant preached for a week or month 
before ?— No. 

Can you recollect the text of any ? — No. 

You say you heard the sermon read, where 
was it read ?— At a Mrs. Gibbs’s. 

Pray who was there when the sermon 
was read ? — Mrs. Gibbs, Mr. lowering, and 
myself. 

Pray what are fyou, are you in any busi- 
ness ? — No, I am a widow, and live with my 
father. 

Mr. Winterbotham visits you, I believe 
sometimes? — He sometimes calls, and may 
stay and drink a dish of tea. 

Do you ever visit him ? — No. 

How came you to be at Mrs. Gibbs’s when 
the sermon was read — did you go there on 
purpose ? — No, Mrs. Gibbs is an acquaint- 
ance — I called by chance — I often do so with- 
out any particular invitation. 

You did not know the defendant was going 
to read the sermon/ — I did not. 

Did you ever make any minutes of the 
sermon ? — Yes. 

Did any person desire you so to do ? — No ; 
but as I heard a prosecution was likely to 
take place, I did it— no one knew I had done 
it 

How long was it after the sermon was 
preached ?— Some time. 

How can you then speak so positive ? — It 
was impossible for me to avoid recollecting 
it — there was so much conversation about it. 

. But you don’t recollect any thing of any 
other sermon ?— If there had been a like 
eomplaiut against any other sermon, I 
should have endeavoured to have recollected 
that also. 

What led you to make minutes of this 
sermon in particular— did you ever do it of 
any other ?— - I heard a prosecution was threat- 
ened, and did it in case I should be called on 
*s an evidence, . 


You did not desire Mr. Winterbotham to 
read the sermon to you ? — No, I did not know 
of his intention to do it, I went to Mrs. Gibbs 
by chance. 

Mr. William Pearce sworn. — Examined by 
Mr. D ampler. 

Were you at the meeting in How’s-lane, on 
the fifth of November last? — I was. 

Did you pay attention to the sermon ? — I 
did, from the beginning to end. 

Did you hear the defendant utter the words 
charged in the first count?— No, nor any 
words similar to them. 

He did not utter any thing like this count ? 
—Nothing that could bear any analogy to it 
—He called the Revolution of 1688, a glo- 
rious one. 

Did the defendant utter the words laid in 
the second count ? — He did not use any such 
words — He approved of the revolution in 
France, but made no application of it io the 
people of England. 

In what sense did Mr. Winterbotham ap- 
prove of the revolution in France ? — He ap- 
proved of it so far as it would prevent future 
wars with this countiy ; and as it would make 
way for the spread of the gospel — as it would 
unite in the bonds of friendship with us, 
those who had long been our enemies, and 
thus be a considerable saving to tills nation. 

Did the defendant utter the words charged 
in the third count? — He lamented that while 
our commerce was extended to such a degree, 
there were such a number of poor in the 
streets and workhouses, and of prisoners in 
the gaols: but he said not one word about 
oppressive taxes. 

lie did not say any thing of oppressive 
taxes? — No, nor do I suppose he would have 
dared to do it in the pulpit: — had he done h, 
I should have for ever deserted his ministry. 

Did the defendant utter the words laid in 
the fifth count? — He did not say any such 
thing ; if he bad, it would have been quite 
inconsistent with the whole tenor of his 
sermon. 

Did the defendant utter the words charged 
in the sixth count ? — He did not say, “ 1 speak 
boldly, 1 deny it:”— he is not given to egotism 
in the pulpit. And what he said about paying 
off the national debt, he did not state as a 
sentiment of his own, but referred for proof 
of what he said to the debates in the House of 
Commons. 

Did you hear the defendant utter the words 
charged in the seventh count? — I heard 
nothing like them. 

Do you think you should have heard t hem 
if they had been uttered ? — I must have heard 
them if they had been used. 

You really think you must have heard 
them? — It is impossible they could have 
escaped me if they had been spoken. 

Did the defendant utter the words charged 
in the ninth count?— No, be said nothing like 
them, nothing tending to each an idea; it 
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would have been altogether inconsistent with 
the tenor of his discourse — He recommended 
them to come forward in a legal way — by a 
legal application to parliament in detence of 
ttfeir rights. 

Then what Mr. Winterbotham proposed 
for the defence of their rights was an applica- 
tion to parliament? — Yes, he recommended 
it to be done in a constitutional way, and 
mentioned an application to the House of 
Commons. 

He did not say we were to stand up as they 
did in France? — No, he said there was no 
necessity for anarchy, confusion, or blood. 

Cross-examined by Mr. Clapp . 

Did you ever see the sermon? — Yes, he 
showed it to me at my request, about four 
months ago. 

Then it is from what you read that you 
speak ? — No — the reading only confirmed iny 
recollection — I did not recollect every passage 
I read — and I only speak of what I recollected 
to have been preached. 

JBut the reading of it did refresh your me- 
mory? — Not much. 

Pray have you ever conversed with the de- 
fendant about this sermon? — Yes, but not so 
much as I have with other people. 

You* say the reading of the sermon did not 
refresh your memory much — how is it then 
that you recollect so perfectly what was said ? 
—The 5th of November was a remarkable 
day— and when I considered my friend was 
about to be indicted for seditious expressions, 
which he did not utter. I endeavoured to re- 
collect all that I could of the sermon. 

You say the 5th of November was a re- 
markable day — are there any other particular 
days in which you go to meeting, that would 
lead you to remember the sermon— such as 
the day of king Charles’s martyrdom ? — I do 
not go to meeting on that day — but if I 
thought I should be called on about any 
other sermon, I should endeavour to recol- 
lect it. 

As I believe Mr. Winterbotham lives in 
Vour house, I would ask you if it is customary 
tor him to write his sermons before he 
preaches them ?— On any particular occasion, 
be writes his sermon at length; at other 
times, only the outlines of them. 

What did you mean, when you said the 
defendant was not given to egotism?—' That it 
is not his usual way of delivering his senti- 
ments, to use the words I say, I speak, &c. 

How does he then speak ? — lie instead of 
using the I, will probably and generally say 
we. 

When Mr. Winterbotham wa9 speaking of 
the Revolution in 1688, don’t you think in 
that instance he might say I ? — Yes, I believe 
he dki there., 

When he was speaking of the French revo- 
lution don’t you think it is possible he might 
say f> — He might do it. 
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Mr. CaUb Botcering sworn. — Examined by 
Mr. Gibbs.. 

Were you present when Mr. Winterbotham 
preached this sermon on the 5th of Novem- 
ber? — Yes, I was there at the beginning — 
the text was in Exodus, 13th Chap. 8th verse; 
“ Thou shall show thy son,” &c. 

Did Mr. Winterbotnam utter the words laid 
in the first count ? — The words were not 
spoken by Mr. Winterbotham — nor any thing 
that bore the least resemblance to them— on 
the contrary, he said our constitution was a 
good one. 

Did Mr. Winterbotham utter the words laid 
in the second count? — The latter words 
charged in the count, “ I make no doubt but 
it has opened the eyes of the people of Eng- 
land,” were not spoken : — Mr. Winterbotham 
rejoiced at the revolution in France, as it 
would open an intercourse between the two 
nations — as it was a blow to popery and wafc 
a likely means for the spread of the gospel in 
those parts. 

Did Mr. Winterbotham use the words 
charged in the third count ? — He lamented that 
while our commerce flourished, our streets 
were filled with poor, and our gaols with 
felons and debtors — but he did not attribute 
it to oppressive laws and taxes. 

You are sure he did not attribute it to op&- 
pressive laws and taxes ? — lie did not say 
the laws or taxes were oppressive, but on the 
contrary spoke of the laws as very good. 

Did Mr. Winterbotham use the words ih 
the latter part of this count, “ I am asto- 
nished,” &c. ? — He did not, nor any words 
like them ; he said it was necessary to stand 
forward to obtain a reformaion in the repre- 
sentation of the people, and instanced the 
Russian armament, m which he said the 
voice of the people and that of the parliament 
were at variance — that a reform in parliament 
was wanted to remove those evils under 
which we laboured. 

Did Mr. Winterbotham say how this refonh 
was to be obtained ? — Yes, it was to be applied 
for by petition to the House of Commons. 

Did Mr. Winterbotham utter the words 
laid in the fifth count? — He did not. 

Did he use the words charged in the sixth 
count ? — He used no such words as * I speak 
boldly, I deny it.” At the end of a sentence, 
he said it appeared to be as much reduced Is 
a man reduces his fortune by taking money 
out of one pocket and putting it into the other ; 
but he did not utter this as an opinion of his 
own — it appeared to me that he spoke of it 
on some other authority. 

Did Mr. Winterbotham utter the words 
charged in the seventh count ? — He said no- 
thing that could bear the least resemblance 
to them. 

Are you confident he did not ? — If he had 
it must have attracted my notice. 

Did Mr. Winterbotham utter the wbrds 
charged in the ninth count?— No such words 
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were used : his sermon recommended his 
hearers to peace ; to avoid disorder, and to 
give up party disputes. He never held up 
the example of France, nor ever once ex- 
pressed a wish for any revolution in this 
country, but only for a reform of the abuses 
in parliament. 

Did Mr. Winterbotham utter the words in 
the fourteenth count? — He did not say the 
taxes were a grievance, or that it was time for 
us to stand forth in defence of our rights. 

Cross-examined by Mr. Seijeant Rooke. 

Did you ever see this sermon, or hear it 
read at any time ? — I heard the sermon read, 
but cannot say how long ago. I had made 
minutes of it before I heard it read. 

What are you ? — A servant tp Mrs. Gibbs.* 

Where did you hear the sermon read ?— In 
Mrs. Gibbs’s parlour. 

How came you to be there ? were you called 
in on purpose ? — I constantly sit there. 

Who was in the parlour besides you, when 
it was read ? — Mrs. Holland and Mrs. Gibbs. 

Do you think there was nothing in all the 
sermon to make the people of this country 
discontented, and to stir them up to sedition 
against the government? — Mr. Winterbotham, 
in his sermon, advised the people, if they 
were discontented with the present appearance 
of things, to apply legally to parliament for 
redress. 

You say he advised them to apply to par- 
liament for redress; pray did he not find 
much fault with the parliament? — lie ob- 
served we had not a true representation. 

Did he not find fault with the taxes, and 
say they were oppressive? — He admitted the 
necessity of taxes, but did not say they were 
oppressive. 

You are sure he did not say they were op- 
pressive ? — I never heard him use the words. 

John Wooton sworn. — Examined by Mr. East. 

Were you at the meeting in How’s lane on 
the 5th of November? — I was. 

Did you hear the sermon? — Yes, I did. 

Were you there the whole time of service? 

’ Yes, from beginning to end. 

Did you hear the defendant utter the words 
laid in the first count? — The defendant never 
said so during the whole time he was in the 
pulpit, nor any thing that bore any analogy 
or similitude to it. 

Did the defendant utter the words laid in 
the second count ? — The defendant approved 
of the revolution in France ; but did not say 
any thing about opening the eyes of the peo- 
ple of England. 

Can you tell us why the defendant ap- 

* In order to prevent wrong ideas of this 
word, the reader is informed that Mr. Bower- 
ing is a person of very respectable connexions; 
and at the time of this trial, conducted an ex- 
tensive business in the linen drapery for Mrs. 
Gibbs, then a widow. — Orig . Edit. 


proved of the revolution in France? — He said 
the revolution of France had rescued millions 
from tyranny and oppression, it had opened 
a door for the spread of the gospel, and be 
hoped that now the sword of war would be 
sheathed, and every man would worship God 
in his own way, under his own vine and his 
own fig-tree. 

Were these the reasons for which he re- 
joiced in it?— Yes, and no other. 

Did the defendant utter the words charged 
in the third count? — No, he did not. If he 
had said any thing about standing forth, I 
should have called on him to have known 
what he meant. He spoke of the streets 
being filled with poor, and the gaols with 
felons ; but said nothing about the laws : and 
he did not apply the word “ oppressive* to 
the taxes. 

You are sure he did not say, u he was as- 
tonished they did not stand forth in defence 
of their rights” ? — He did not exhort the peo- 
ple to any such thing. 

Did the defendant utter the words charged 
in the fifth count? — He did not use any such 
words. 

Did the defendant use the words laid in the 
sixth count?— He did not say, “ I speak 
boldly, I deny it.” He said it was intimated 
that the national debt had been reduced : but 
that by a reference to the debates and esti- 
mates in the House of Commons, it appeared 
the same as a man’s taking money out of one 
pocket and putting it into the other. 

Did the defendant utter the words laid in 
the seventh count? — He did not, but be said 
the representatives of the people were in- 
vested with a power to grant or refuse sop- 
plies. 

Did the defendant use the words laid in the 
ninth count? — No, he did not use them; if 
he had, I must have taken notice of them, as 
they appear to me to be opposite to the views 
of his sermon, as he recommended to lay 
aside all party spirit ; and said he hoped a 
door wa£ opened for the French to hear the 
gospel, ana enjoy the same blessings, civil 
and religious, as we did. 

Did the defendant utter the words bud in 
the fourteenth count ?— He did not use those 
words: the defendant seemed to intimate 
that we were enjoying rights beyond others; 
and said we ought to act with becoming dig- 
nity* and not throw ourselves into a state of 
anarchy and confusion, for we wanted neither 
revolution nor bloodshed. 

Have you ever seen the sermon ? — No, I 
have never seen a particle of it. 

Did you ever hear it read ? — No, I never 
did. 

Did any one ever offer to show you the ser- 
mon? — No; if any one had, I should have 
looked upon it as tampering with me. 

Cross-examined by Mr. Serjeant Laurence. 

What are you? — A biscuit-baker . in the 
victualling office at Plymouth. I served my 
time there. 
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Do you mean to take upon you to say, that 
wised you have given in evidence were the 
identical words spoken by the defendant?— I 
could not mention the identical words spoken 
by the defendant, but I have endeavoured to 
convey his ideas, and as near as possible in 
hia own words. 

Then you cannot say you have given us the 
express words the defendant used?— I cannot 
say every word I have mentioned was used 
by him. 

But as you do not take upon you .to recol- 
lect the whole of the sermon, now can you 
take upon you to swear, that the words 
charged in the indictment were not spoken ? 
— I conceive the words charged as spoken by 
the defendant, to be diametrically opposite to 
the tenor of his sermon, and therefore am cer- 
tain he did not use theih. 

How ean you be certain he did not use 
them ? — Why, for instance, we might pafes by 
a current of water a hundred times without 
noticing it while it runs in its proper channel, 
but should it instantaneously start from its 
course, and take an opppsite direction, it must 
ve»y forcibly strike our notice ; so while Mr. 
Winterbotham continued to preach that cven^ 
in? invariably suitable to the occasion of his 
subject — I cannot take upon me to repeatevery 
word of the discourse — but if Mr. Winter- 
botham, after exhorting us to act with becom- 
ing dignity, and assuring us we wanted no 
revolution, had invited us to stand forward in 
fence of our rights, and endeavoured to in- 
flame the minds of his hearers, it would have 
been impossible for such language to have 
escaped my notice. 

Are you positive they were not used ?— I 
am as positive as a man can be ; if they had 
been used they would have struck me ds & 
goad in^a sore place. 

What do you mean by a goad in a sore 
place?— It is scripture language, and perhaps 
you do not understand h. 

+ You say the words charged are opposite to 
the tenor of the defendant’s discourse. What 
do you conceive to have been the tenor of the 
sermon ?— I do not think it was calculated to 
stir up sedition, or to inflamd the minds of 
the people ; the defendant wished indeed for 
a reform in parliament, but if he had uttered 
the words laid in the indictment, I would 
have voluntarily come forward in behalf of 
the prosecution. 

Rev. Mr, Gibbs/ sworn.— Examined by Mr. 

Gibbs. 

Mr. Gibbs, what are you? — I am a dis- 
senting minister at Plymouth, and have been 
so for more than forty yedrs. 

What is Mr. Winterbotham ?— He is my 

assistant 

Were you present at the preaching of this 
sermon? — I was ; the text was Exodus, 13th 
chip, and 8th verse. I paid particular alien- 
Sion to the sermon from beginning to end. 
Jttr. Winterbotham’s design was, to let his 
VOL. XXII. 
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hearers know that a national festival was in- 
troduced by divine appointment among the 
Jews, on a very extraordinary occasion— to 
commemorate their deliverance from Egyp- 
tian bondage ; be observed that h had been 
usual for most nations to commemorate 
| grand national events which had occurred; 
and that on that day they were called upon by 
the legislature to celebrate two grand national 
events, as Britons and Christians. 

Did you hear Mr. Winterbotham utter the 
words laid in the first count ? — Noyhe did not 
use those words : on the contrary, he said he 
thought the laws made at the Revolution 
very excellent, as they had established our 
future rights. I ata sure, if the words had 
been used they would have struck me. 

Did you hear Mr. Winterbotham use tl:0 
words laid in the second* count? — He did 
speak some part of them, but not the whole ; 
he approved of the revolution of France, and 
assigned his reasons for so doing: but he 
6aid nothing about the opening the eyes of 
the people of England* He said the French 
revolution would be the happy means of de- 
livering millions from despotism and tyranny,* 
and preventing wars ; that- it would uuite us 
together with them, and save much blood and 
treasure to this country — that it would be the? 
means of spreading civil and religious liberty, 
and the knowledge of the gospel through 
those parts which ndd long been m darkness/ 
He said that we wanted no revolution here 
but laid the French had been copying our 
example. 

Then' Mr. Winterbotham did not say, 44 1 
do not doubt but it has opened the eyes of 
the people of England ?”— No, nor did I dis- 
cover any thing in the sermon alluding to the 
people of England seeing a necessity for a 
revolution ; it the defendant had used those 
words, they would have struck me so forcibly 
that I should have despised the man. 
i Did Mr. Winterbotham use the word? 
charged in the third count? — The words were 
not used. He lamented that in a time of peace 
-and national prosperity, when our trade was ex- 
tended to every quarter of the globe, that our 
streets were filleo with poor, and our gaols 
with thieves ; but he did not charge it to op- 
pressive laws and taxes, but to the luxury 
of the age, and the exorbitant price of every 
necessary of life : He wished parliament, in 
their wisdom, would consider the necessities 
of the poor. With respect to the other part 
of the charge , u I am astonished that you are 
quiet fend contented under these grievances, 
and do not stand forth in defence of your 
rights,” I never heard any such words used. 

You are certain these last words, “I am 
astonished,” &c. were not used by Mr. Win- 
terbotham ? — I am astonished that they 
should be brought foiward, for if he had used 
them, they would have made a deep impres- 
sion on my mind, and I should highly have, 
disapproved of them ; I have always beta k 
peaceable man myself) and if Mr. Winter- 
ed a 


Digitized by ^ooQie 



t 


867] S3 GEORGE III. Proceedings against Win. Winterbotham £8® 


botham had uttered these words, he shotdd 
not have preached a 3 ingle sermon more as 
jny assistant. 

• Did Mr. Winterbotham utter the words 
laid in the fifth count ? — I heard no such sen- 
tence delivered, I should have abhorred the 
ttian if he bad. 

You do not then think the words were 
Spoken?— -I am confident they were not. 

Did Mr. Wintdrbotham utter the words 
charged in the sixth count ? — He used a part 
of them, but not as*an assertion of his own, 
but as an opinion that had been formed on 
the debates of the House of Commons, and 
the estimates laid before them : he did not 
dertv that any of the national debt had been 
paid off, nor did he say that those, who in- 
spected the accounts laid before the House of 
Commons said so ; but that on a review of the 
whole, it appeared like taking money out of 
fine pocket, and putting it into the other 

Did Mr. Winterbotham use the words laid 
in the seventh count? — No, I absolutely deny 
that he used them. 

. You are certain they Were npt uttered ? — I 
ym persuaded there were no such expressions 
in the sermon. 

. Did Mr. Winterbotham utter the wordfe 
laid in the ninth count ?— He said nothing 
like that county but on- the contrary, said we 
needed no revolution, - we had already had 
one, and a glorious one. **. 

. Did Mr. Winterbotham utter the words 
laid in the fourteenth count ?— I am confident 
he did not, nor any like them. 

What would- have been your conduct to- 
Wards Mr. Winterbotham, if he had uttered 
the words laid in the indictment?— If Mr. 
Winterbotham had used* any of the words as 
laid in the indictment, I should have despised 
him, and should have deemed him an enemy 
of his king and country, both of which I res- 
pect, and I would not have suffered him to 
continue with me as a minister. 

* Did Mr. Winterbotham in his sermon point 
out any particular grievances under which 
the people of this country laboured ? — He said - 
he thought it would be extremely happy for 
this country, were the duration of parliaments 
shortened, and a reform to take place in the 
representative system. 

Did Mr. Winterbotham speak of any means 
for the accomplishment of this ?— Yes; he said 
the proper mode of redress was an application 
to the parliament itself, and that it should be 
done peaceably. 

. Then the mode Mr. Winterbotham pro- 
posed, was a peaceable application to parlia- 
ment? — Yes; ne said that he abhorred tumult 
-•-that the laws were not td be in the hands 
of a mob, and deprecated every' other means 
but an application to parliament. 

He dia not exhort to any* other means of 
redress, than what you hava,now stated, via. 
an application to parliamem? — No; he said 
that no men or body of men, however res* 
pectable^ had a tight to attempt it, except by 


the legal mode of addressing the parliament 

Did Mr, Winterbotham speak of any other 
grievance, besides that respecting the repre- 
sentation? — I do not recollect that ha did, 
but that he stated to be one. 

Was there in your opinion any thing m 
Mr. Winterbothara’s sermon which had an? 
tendency to excite people to sedition?— No, 
if there had I should utterly have reseated it 
* If it had had such tendency you think yon 
should have noticed it? If it had, it 
not have escaped me. 

What then is your opinion of the genml 
tenor of Mrr Wioterhotham’s discourse ? — It 
appeared to me to he a fair, candid diocuSsku 
of the points of which he treated. 

Did Mr. Winterbotham show you the ser- 
mon before h® preached it ?— He showed me 
the outlines of it. * 

Was the sermon Mr. Winterbotham p r eac h- 
ed, consistent with the outlines he showed 
you ? — Yes. 

Did you ever see the sermon after it w» 
preached ? - Y es, but it was at least four 
months after. 

Do you speak from recollection of what yw 
heard, or from what you read of the sermon? 
— from my recollection of what was preached: 
the perpetual questions asked ine about the 
sermon have made me particular in remem- 
bering it. One circumstance in particular 
made a great impression on my mind ; it was 
said Mr. Winterbotham preached from the 
text, “ Bind their kings in chains, and nobles 
in fetters of iron/' and I was obliged, in a luge 
circle of friends, often to repeat the test he 
preached from, and the tendency of his dis- 
course, so that I could not possibly forget k. 

Cross-examined by Mr. Seijeant Rooks . 

4 

Were you *evqr in business?— Yea, as a 
linen draper, but did not personally attend to 
it. 

How long is it since you quitted it ?— Abort j 
•even years. 

And you really think that them was m 
passage in this sermon which had a seditious 
tendency ? — No passage in it* unless misap- 
prehended, could have any such tendency. 

Why, what is your opinion of the words 
laid in the several counts of the indictment ? I 
— The greater part of them were never ut- | 
terdti. 

Bat if they had been uttered, what theft ? — 
If the defendant should preach so ms to make 
the people discontented, or to stir up the peo- 
ple to sedition— the people who attend on his 
ministry would desert him. 

But what is your opinion of the words in 
the indictment, would they have toad* the 


* Privileged with a connexion with* an 

aged and experienced divine, the defe a tis t is 
happy in saying his pleasure and p r ofit mn 
equally blended in doing this, ms opprufitity 
ottered, with all the tenuous h» pw i fitftA 
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people discontented ? Undoubtedly they 
would, if they had been used by the defendant. 

You say the defendant did approve of the 
revolution in France ? — Y es. 

Then he approved of the revolution in 
France on the fifth of November last, when 
the king was in chains? — He did not approve 
of kings in chains, or nobles in fetters of iron ; 
nor- did 1 say he approved of the revolution at 
that time. • 

Did you approve of the revolution in France 
at that time ? - 1 approved of it when the king 
of France approved of it and accepted the 
constitution, and of no other revolution. 

Did Mr. Winterbotham approve of the 
French revolution on the fifth of November? 
or, if he did not, what revolution did he ap- 
prove of? — He approved of the French revo- 
lution— -but which revolution, 1 do not know ; 
for 1 do not know what was the state of France 
on the fifth of November last : the revolution 
Mr. Winterbotham' mentioned was the revo- 
lution celebrated at Birmingham — this revo- 
lution he approved of on the grounds he 
stated, and which have been stated in this 
court — but be never expreseed any approba- 
tion of the cruelties in France, or ol their 
keeping their king in confinement. 

Reply. 

Mr. Serjeant Hooke. After tlie great length 
of time this cause lias already taken, I am 
very sorry to be obliged to trouble the jury. 
1 have explained my own sentiments at the 
outset, and I do not find that the learned gen- 
tlemen concerned lor the defendant differ 
very materially from me. The learned coun- 
sel for the defendant, has contended lor the 
lawfulness of admitting political discussions 
from the pulpit, especially on the fifth of No- 
vember ; and laid he thought it the duty of 
clergymen to point out where the principles 
of the Revolution of 1608 have been departed 
from — If it were discussed in a fair, liberal, 
candid manner, I dare not say it is illegal : — 
but X will say that the pulpit is a most im- 
proper place for discussing the subject of go* 
vernenent ; and that the clergy are of all peo- 
ple, the most incapable of the discussion, be- 
cause their studies have a very different direc- 
tion ; and of all places, this was the most im- 
proper, in an assembly of between two and 
three hundred oflow, ignorant people. — There 
could not have been a more ill-advised step 
taken than for Mr. Winterbotham, the defen- 
dant, in such a place, and before such a con- 
jmgation, to have gone into the discussion 
tWt:be has done. I have observed in the 
cone of this trial, that the defendant and 
some of his witnesses, have been wandering 
to the principles of the Revolution, and to the 
terns on which his majesty holds his crown 
-»r-e subject that least of all becomes them, or 
ymoM in their situation to inquire into.— 
Tile terras on which his majesty holds his crown 
^ugbtnottobethesubjoctofinvestigation; for 
wrhe& ncico people coqse to make this a sub* 


jeciof discussion(even among the ablest men); 
and to reason and speculate on the great prin- 
ciples of government, they endanger the con- 
stitution under which they have so long been, 
happy, and which has been the envy of every 
surrounding nation. If this be the case when, 
the ablest and best of men fengage in the dis- 
cussion, gnd I contend it is— what must be 
the consequence when the ignorant (of all. 
people the most improper) begin to speculate 
on the* high affairs of his majesty r The 
words the defondant’s counsel has stood forth* 
in defence of, are, in my opinion, extremely 
improper ; “ that his majesty has no right to 
the throne unless he keeps certain terms and 
conditions." What does this go to, but that 
whenever they catch or think they have caught 
their chief magistrate doing any thing which 
they think inconsistent, and which does not 
concur with thfcir opinions of his duty, that he 
has no right to the . throne any longer, and 
that they are absolved from their obedience h 
l shall always think it my duty to stand for- 
ward, and deny the principle:' and the la«r 
guage my friend has used on this occasion^ 
had better not have been used. We have 
been told of pulling majesty from the throne. 
The words we have heard to day are “ that 
the people of England did themselves justice/ 
and hurled the Stuarts from the throne"— but 
this is pot the way we should be taught tu 
look up to the throne ; on the contrary, we 
should look up to it with reverence and vene^ 
ration c—at the time of the Revolution, our an* 
cestors were more cautious of its dignity ; for 
the term they used was the term abdicated. 

It i» happy for us that they called in tbw 
present family, but the less wc examine into 
the principles on which they called it the bet** 
ter — we should confine ourselves to the consti* 
lution as it is at present, and give our gover-i 
nors credit for doing their duty. 

Having thus settled the principles between 
my friend and mvself, I will call your atten* 
tion to what has been brought forward in de- 
fence of this indictment.— ft appears that this 
sermon was replete with those complaints 
which have been so much in vogue since 
the celebrated sermon of Dr. Price, which 
Mr. Burke so ably commented upon. The 
increase of taxes, and the high price of provi. 
sions, has been much insisted on ; and the 
remedy proposed, is an application to the par- 
liament ; but I believe it will be admitted to 
be impossible for the parliament to take off 
the taxes, at least at present, or to lessen the 
price of provisions. 

When a man thinks proper to tell the peo* 
pie from the pulpit such tilings as Mr. Wio- 
terbotham has told them, he is not a preacher 
of the doctrine of peace, but makes use of the 
pulpit for his own seditious purposes ; and I 
appeal to the jury whether these are proper 
topics for such a place — w Our streets anq 
poor-houses are crowded with poor, and our 
gaols with thieves, because of our oppressive 
or heavy taxes,— It is time for you to stand 


Digitized by L^ooQLe 



* V 

871] 33 GEORGE IH. Proceedings against Wm. Winterbotham \879 

forward in defence of your rights.” As to the would have escaped unmolested, had it not 

K ient of the national debt — “ I speak been for an arch fellow, who told the people 
y , I deny it : it is like taking money out that it was Garrick’s harpsichord, but begged 
of one pocket and putting it into the other.” them not to touch it, as Garrick set great 
This I think has been proved even by the store by it, and they immediately tore it to 
defendant’s own witnesses ; for though one pieces. So when a man tells people from the 
set of his witnesses said that he gave no rea- pulpit that the taxes are oppressive — that they 
son, another said that there were < reasons, are not adequately and equally represented, 
and that the reasons were taxes. Shepheard ' that the voice of the House of Commons is 
said he gave a reason, and said heavy taxes, not the voice of the people, — and in the same 
in part, were the cause of this : but he did breath tells them they ought to go quietly 
not recollect the word oppressive. Holland and petition parliament — I ask whether be 
said, “ I will not say but he thought the does not do it on the same principle as the 
weight of taxes might be the cause.”— Ano- man desired the people not to touch Garrick’s 
ther witness doubted whether any reasons harpsichord ? The witnesses for the defendant 
were given— but all agreed that the word op- tell us that some of the armaments he disap- 
pressive was not used. proved of, and said they were voted contrary 

It was a sermon which has excited general to the voice of the people, and that he advised 
attention, it was a sermon shown to the rev. them to go to the very parliament who voted 
Mr. Gibbs before it was preached, and which them to 6eek redress, but there was to be do 
many people came to hear because it was said anarchy or confusion. Is that preaching the 
there would be a political sermon. gospel of peace, or is it an insidious mode ot 

It is very extraordinary that every one of setting the people against government? — There 
the witnesses for the defendant should take are men whose hearts are open, who wear their 
upon them to say, that the word oppressive hearts upon their sleeves : if such a man 
waa not used, and vet the sermon was not comes forth and says openly, 1 don’t like 
shown to them till (our months afterwards. — your constitution ; I don't like your govern- 
The defendant did not show it to the mayor; ment I could rather shake hands with that 
which he would have done had there been j man than I could with the insidious character 
nothing improper in it, and would have said, | who equivocates, and dares not avow those 
here is my sermon, read and convince j principles which are lurking in his heart — I 
yourselves there is no seditlbn in k : but in- desire the jury to consider these men, and 
stead of this, at the end of four months he defy them to have a doubt as to the prin- 
produces a garbled sermon, which he reads to ' ciples of those heads of the conventicle. One 
those poor deluded wretches instead of the of Mr. Winterbotham’s witnesses said that in 
real one ; and the iury have seen from the the latter part of the sermon, the defendant 
manner of giving their evidence how they * said we should stand forth in defence of our 
look up to tbeir pastor. They told the jury rights : this he said in answer to a question 
that their recollection was founded upon what on the fourteenth count, but he said it was to 
they heard at the time, and yet they did not be in a constitutional and legal way that they 
at tual time know the defendant was to he were to come forward in defence of their 
indicted. Ready recollection is the conse- rights. But what are those rights? I desire 
quenceof particular attention, and what could to digress a little on the subject of the rights 
make those witnesses so positive? What of man, which the philosophers of the age, to 
9 oouM induce them to say that the word op- the curse of the times, have so much spoken 

pressure was not in the sermon ? of; and I will venture to say that man has no 

I consider these poor men and women in a rights whatever in opposition to the supreme 
state of delusion, and cannot think they could being ; and that man blasphemes and talks 
say so, except with such consciences as their of having absolute rights independant of the 
pastor has fitted them up with. When told deity, who talks of rights in any other way 
our laws are buried in obscurity — has that a than in subordination to the society in which 
tendency towards conciliating people to their he lives; and yet these atheistical philoso- 
govemment? When the minister, speaking phers talk of the rights of man ! There are no 
of the national debt, says, that part of it had absolute rights of man — and if we talk of cm] 
been paid off, but tells them that it is taking rights of man ; while in a state of civil society, 
money out of one pocket and putting it into man has no rights but what that society which 
the other — can there he a doubt whether these he lives in allows him. — When these gentle- 
words have a tendency to peace or sedition ? men therefore talk of standing forth in de~ 
The defendant says that we are unequally re- fence of their rights, they talk blasphemy to 
presented — that we ought to have frequent their Creator, and treason to the constitution, 
parliaments ; and at the same time he tells Man has no natural rights but what is con- 
them from the pulpit, to go peaceably and sistent with the duties he owes his Creator, 
petition parliament : this reminds me of a and as to civil rights he has only what he is 
pleasant story about Garrick, who at one allowed by the society in which he livet — 
time had offended the audience, and they What do they mean by rights ? One of the 
were endeavouring to demolish the scenes : — witnesses for the defendant said, .the rights 
Garrick had a favorite harpsichord, which which we are in want — they have ■■ 

^ [ rights. 
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It stands thus on the testimony of the de- 
fendant's own witnesses. I put R to the 
reverend head of the flock, what was his opi- 
nion of these expressions ? and the reverend 
gentleman' at fast answered me, that though 
he did nqt think they were used, y el he 
thought they had a seditious tendency. 

Notwithstanding their wishing and pray- 
ing for peace, they either deceive themselves, 
or they attempt to deceive others. — If they 
are the objects of delusion I pity, but should 
choose to have but little communication with 
them. — As the defendant’s own witnesses, 
notwithstanding their being aided and assisted 
by the sermon, cannot be posRive as to the 
identical expressions, the witnesses for the 
crown cannot ; hut, under his lordship’s direc- 
tion, I contend that it is not necessary to 
prove the exact words. It was yesterday 
ruled in the other court, and acquiesced in by 
the counsel for the defendant, that if you lay 
two sentences in the count and prove one of 
them, if that is of a seditious tendency it is 
sufficient. The first object therefore of the 
jury, must b« the tendency of the words. 
The reverend doctor (Mr. Gibbs) has no 
doubt about their tendency ; but if the wit- 
nesses for thfe prosecution are to be believed, 
they proved much stronger words; and if the 
jury oo not join in opinion with the reverend 
gentleman, tliat they were not uttered, they 
can have no doubt as to their tendency, or 
the motives with which they were spoken. — 
Can the jury believe all the witnesses on the 
part of the prosecution to be perjured ? The 
witnesses have proved that the defendant 
spoke of the method of tax-gathering in Eng- 
land, and said this is not liberty for a Briton — 
mod then of the late armaments — three of them 
he disapproved of, and said they were voted 
by the House of Commons contrary to the 
opinion of the people— not a word of this is 
contradicted by their own witnesses. 

. They have proved a direct avoyral that they 
ought to disturb the government until they 

f ot what the witnesses called their rights. 

he witnesses for the prosecution went on to 
prove several of the counts, and if they were 
. not spoken, or wprds of a similar tendency, 
they tnust be peijured. As to the profession 
of the defendant’s witnesses who said they 
%lr0uld have left him had he uttered those 
seditious expressions, that depended upon the 
humour ot the hearer — one set of men 
thought the words seditious which another 
did not.— The defendant's witnesses have said 
they should have fired at expressions like 
those mentioned in the indictment, and yet 
they could hear of the taxes and laws being 
oppressive, and of armaments voted contrary 
to the seose of the people, of inadequate re- 
presentation and the like, without thinking 
these words any way seditious. — But are 
those words which would have occasioned 
such abhorrence, worse words than the de- 
fendant’s own witnesses have proved ? The 
words u it is time to stand forward in defence 
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of your rights,” are proved by Pearce, to 
have been spoken yet tney made so little im- 
pression on the other witnesses for the de- 
fendant that they all deny that they were 
spoken. — The negative which such people, 
t on what the witnesses fer the crown 
ve proved, is vague, idle and illusory, for 
they spoke to their recollection— their recol- 
lection has been refreshed by a garbled ser- 
mon, read to them at the distance of four 
months. If the witnesses for the prosecution 
are positive, and those for the defendant are 
douotful, the jury will certainly believe those 
for the crown rather than the defendant. 

I will not weary the jury — some of the 
words are certainly proved ; all the witnesses 
for the crown liave proved that the defendant 
said, about paving off the national debt, — “ I 
speak boldly, f deny it/' — One of the defend- 
ant’s witnesses said the defendant was no 
egotist, for that he did not use the word I ; 
but being asked what he said with respect to 
the Revolution of 1688, he said I believe he 
did say I, there, — and about the French Revo- 
lution— he might 9a y j there. — This shows 
there is a shuffle^ and the best way to extir- 
pate it, is to get rid of it first of all from the 
hearts of their pastors, for till then the indivi- 
duals of the flock will be deceitful. 

Whether the words, “ I speak boldly, I 
deny it,” are true or not, the count is proved. 
It is one among the many passages of this 
sermon, which Icontend is seditious. — Though 
the witnesses may differ in opinion — it is for 
the jury to decide whether Mr. Winterbotham 
meant to stir up his hearers to mutiny and 
rage, or to keep the people in that state of 
peace for which their pastors pray. The jury 
will recollect the assembly was composed of 
between two and three hundred of the lowest 
of the people — and that the witnesses for the 
crown have as fair a claim to their belief as 
the witnesses for the defendant ; and if that 
is your opinion, you will liave no doubt ip 
finding the defendant guilty. — Much indeed 
has been said of his being a man of an en- 
lightened mind, is he so ? — Then he will en- 
deavour to spread that light among all those 
audiences he may hereafter address. He feels 
that conviction will be his ruin, but disdains 
to take the advantage of such a defence. If 
conviction should ensue, he will meet it 
boldly : he disdains to apply to the mercy of 
the jury— he does well, because mercy has 
nothing to do there. — In this court, the juiy 
have nothing to think but what is the truth 
of the case *. and without giving way to indig- 
nation on the one hand, or compassion on the 
other, all I have to do on the part of the 
crown, is to intreat the jury to decide on the* 
evidence: — If the defendant said the words in 
the way of fair, liberal, candid discussion, 
without any seditious intention — far be it 
from me to wish you to convict him. It is 
from this tribunal we derive our happiness; 
on a jury we depend for our property and our 
lives ; therefore I do not ask you to convict a 
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man if you think him innocent ; on the con- 
trary, I intreat you to acquit him. 

But if you believe the witnesses on the 
part of the crown have really spoken the 
truth (and I see no reason to doubt it), tben 
on the other hand I demand his condemna- 
tion. 

The crown has the same right to justice as 
£n individual, and the meanest individual hai 
the same right as the crown ; and I am well 
assured that the jury will decide agreeably to 
the evidence ; and with your decision, I and 
all those with whom I am concerned, shall 
rest perfectly satisfied. 

Summing up. 

Mr. Baron Penyn, after stating the words 
charged in the different counts of the indict- 
ment, and the innuendos there laid, pro- 
ceeded to state the evidence given by the 
witnesses on the part of the prosecution ; and 
then said that on the part of the defendant a 
great number of witnesses had been called, 
who had given a very contrary evidence to 
those on the part of the prosecution. — He said 
that with regard to those witnesses, they de- 
nied that the defendant used words any thing 
like the greater part of the words charged in 
the indictment ; — the clergyman, Mr, Gibbs, 
did the same, but admitted that some parts of 
them were spoken, but in a different sense 
from that laid in the indictment; and said 
that if they had been spoken as laid in the 
indictment, he would have discharged Mr. 
Winterbotham from being bis assistant, and 
despised him. 

The learned judge then impartially stated 
the evidence of the witnesses on behalf of the 
defendant, and said that if he had omitted 


any thing, he had no doubt but it would occur 
to the jury from their own notes. — He said* 
that the jury were to judge from the whole 
evidence,; — First, whether the words laid in 
the indictment were spoken by the defen- 
dant ; and secondly, whether he spoke them 
with an intention of exciting seclition, and 
with the sense laid in the indictment : and 
if they were of opinion that they were spoken, 
and with the intent laid in the indictment, 
they would consequently find the defendant 
guilty ; hut on the other hand, if they thought 
the words were not spoken, or that they 
were spoken in a different sense from that 
laid in the indictment, they would then find 
him not guilty. The learned judge said that 
it appeared to him that this sermon might 
have been preached without any intention of 
exeiting sedition ; hut it was certainly a dis- 
cussion which was improper, as it was deli- 
vered to some of the lowest class of the 
people ; and that it was also ill-timed, for his 
majesty had lately issued a proclamation 
which ought to have cautioned the defendant, 
and he should have waved any suoh discus- 
sion at that period. The judge said, the most 
material part for the consideration of thejwy 
was whether the words were spoken in the 
sense laid in the indictment; and the jay 
should consider that if the defendant was 
found guilty by them, his punishment wooi4 
be his utter ruin, and therefore they raid 
put the beat construction they could upon tht 
matter, and show the utmost lenity in favonv 
of the defendant. 

The Jury desired to withdraw, and afhr 
being locked up about two hours and a half* 
they brought in & verdict of Guilty. 


580. Proceedings on the Trial of an Indictment against Wiun^ 
Winterbotham, for Seditious Words uttered in a Sermon, 
preached on the 18th of November, 1793 ; tried at Exeter, 
before the Hon. Sir Richard Perry n, one of the Barons of 
his Majesty’s Court of Exchequer, and a Special Jury, on 
the 26th of July : S3 George III. A. D. 1793. 


The counsel were the same as on the 
preceding trial. 

Jury. 

Richard Hawkins, of Dodbrook, Devon, F. 
Thomas Heathfield, of Woodbury, ditto. 
William Leigh, of Salcombe Regis, ditto. 
Thomas Gregg, of Sidbtiry, ditto. 

Samuel Walkey, of East Budleigh, ditto. 
Thomas Huckte Lee, of Lympston, ditto. 
William Land; of Siliertoa, diUo«--esqrs. 


Talesmrn. 

Joseph Ewen, of Iittleisam, Devon. 
William Merson, of Northmoulton, ditto. 
James Tapp, of ditto, ditto. 

William Lake, of Witherage, ditto; 

James Hodge, of Luppit, ditto. 

Mr. CLAPP opened this cause, by obswv- 
ing that this was a prosec u tion against 
fendant, William Wintarbotbam, for thstfo 
maliciously and seditiously mteudiugtod* 
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quiet, molest and disturb the peace and com- 
mon tranquillity of our lord the king, and of 
this kingdom, and to traduce and vilify our pre- 
sent happy constitution, and to bring our said 
lord the king and his government of this 
kingdom into hatred and contempt with all 
the subjects of this realm, and to asperse and 
Scandalize our said lord the king and his go- 
vernment of this kingdom, and to excite the 
subjects of our said lord the king to sedition 
against his government, -mn the 18th day of 
November last, did preach, speak — and pub- 
lish the following words, to wit : 

- In the first count of and concerning the 
government and magistracy of this kingdom 
and the subjects thereof, these seditious words 
following: 

“ Darkness has long cast her veil over the 
land (meaning amongst others this king- ! 
dom) “ persecution and tyranny have carried 
universal sway (meaning amongst others in 
this kingdom) “ magisterial powers” (meaning 
amongst ethers magisterial powers in this 
kingdom) “ have long been a scdiirgc tp the 
liberties and rights of the people” (meaning 
amongst others the people of this kingdom). 
* It roes not matter by what name these 
usurped powers are known, whether by king, 
senate, potentate, or stadtholder, they are m 
either sense usurped.” 

\ In the second count, these seditious words 
following : “ The yoke of bondage among <Air 
neighbours,” (meaning the French) “ seems 
now to be pretty well broken, and it is ex- 
pected the same blessing is awaiting us,” 
(meaning the subjects of this kingdom) “ when 
persecution and tyranny shall be no more; 
When enjoying” (meaning when the subjects 
ef this kingdom enjoying) “ the liberties of a 
free people, we” (meaning the subjects of this 
kingdom) “ shall boast of hayirig introduced 
amon£ us” (meaning the subjects of this 
kingdom) “ that equality our neighbours” 
(Meaning the French) “ have acquired.” 

The third count, similar to the first. 

The fourth count, similar to the second. 

The fifth count, similar to the first. 

The sixth count, similar to the second. 

'Mr. Serjeant Rooke said he was again called 
upon to prosecute Mr. Winterbotham for sedi- 
tion ; — he had. yesterday substantiated the 
charges in one indictment, and he had nodoubt 
Wet he should be able to do the safne hy this. 
The words laid in the indictment, and which 
be should prove to have been uttered by Mr. 
Winterbotham, he stated to be of the most 
inflammatory nature ; and said they went so 
for as to aim at the total destruction and sub- 
version of all, the governments of Europe : 
far Mr. Winterbotham had not contented 
himself with objecting to this or the other 
fmm of government, wot he had asserted that 
they were all usurped. Of the design and 
kefoncy of this sermon, the oeijeant said, 
there could be no doubt, if the manner m 
wbasfe Mr. Wintecbetbaai introduced it, and 
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the time of the delivery were considered. He 
told his audience his text applied to the pre*> 
sent times, and that it became him to treat it 
politically — which he did particularly with 
respect to France and this country ; the 
seneant stated, that the audience Mr. Win- 
terbotham addressed was not an audience 
calculated to fathom the depth of political 
subjects, and was therefore more easily de- 
ceived by specious pretences : and he thought 
no motive could be adduced that oould have 
influenced Mr. Winterbotham at that time 
to have gone into a political discussion, but 
that of exciting rebellion and discontent. 
The serjeant said, this sermon was not deli- 
vered on a day that called for a discussion of 
such a nature, it was on the 18th of Novem- 
ber, 1792, when the situation of France was 
not very eligible; the government was over- 
turned, Paris was a scene of misery, one 
massacre had followed another, the palace 
itself was violated — the guards murdered— 
the king and quepn thrown into a dungeon, 
and the goverment seized by a mob. He 
said, it was at this time that Mr. Winter- 
botham thought proper to tell his auditory, 
that all the powers of magistracy were 
usurped, and to utter the words they had 
heard read. The serjeant said, there were per- 
sons who thought all government an usurpa- 
tion, and he supposed Mr. Winterbotham to 
be one of those, or he would never have con- 
sidered the then situation of France to be a 
blessing, or have said that he expected the 
same blessing was awaiting us, and that wo 
should soqn nave to boast of having intro- 
duced among ps, that equality our neighbours 
the French had acquired. Tne serjeant, after 
some other general comments on the text 
and on the absurdity and wickedness of those 
who wished to throw us into a state of anar- 
chy and rebellion by preaching up equality, 
concluded by observing he should call has 
witnesses to prove the words laid in the indict- 
ment, anch he had no doubt but the jury would 
find the defendant guilty. 

Eduard Lyne examined by Mr. Serjeant 
Lawrence. 

Were you at. the, meeting in How’s lane on 
the evening of the 18th of November last?— 
Yes ; I weift there with Mr. Darby, in conse- 
quence of a report that Mr. Winterbotham 
had preached a seditious sermon . on the 5th 
of November. 

Were you there before the defendant began 
his sermon? — Yes, we were; we heard him 

you recollect the text he preached 
from ? — Yes, it was Rom. 15th ch. 12 ver. 
“ The night is far spent, the day is at hand, 
let us therefore oast off the works ofdaifcness, 
and let us put ou the armour of light.” 

How did he treat this test ?— After the 
preamble to his sermon, he said, he foil him- 
self bound hy the ptmeat juncture of affairs, 
to apply the text politically we were then 
$ 
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Then it was your general Christian philan- 
thropy that led you to the meeting as the 
friend of Mr. Winterbotham ?— Yes it was 
my general Christian philanthropy that led 
me to go there/ 

As the friena of Mf. Wiaterhotham, I 
would ask you, what is your opinion of the 
whole of the sermon?— I considered the whok 
of the sermon as totally seditious 
Was there no part of it but what was sedi- 
tious?— There were many motal and religious 
sentiments, but the whole, in a chain, was 
seditious. 

Pray bow long do yon think Mr. Wiater- 


in the aisle, but on Mr. Winterbotbanfs pro- 
posing his intention to treat his subject poli- 
tically, we went into a pew and sat down*— 
He then repeated the words of his text, and 
said, u Darkness has long cast her veil over 
the land, persecution and tyranny have car- 
ried universal sway.” lie then expatiated on 
that head, and proceeded, “ Magisterial 
powers have long been a scourge to the li 
Lerties and rights Jof the people ; it does not 
matter by what names these usurped powers 
were known, whether by king, senate, po- 
tentate, or stadtholder, they are in either 
sense usurped/ This he endeavoured to 
prove by the following part of his discourse, 
which I do not recollect. He then adverted 
to the affairs of France, and said, “ The yoke 
of bondage amongst our neighbours, seems 
now to be pretty well broken, and it is ex- 
pected the same blessing is awaiting us ; when 
persecution and tyranny shall be no more, 
when enjoying the liberties of a free people 
we shall boast of having introduced amongst 
us that eauality our neighbours have ac- 
quired.” He then immediately or soon af- 
terwards rejoined, “ To possess such an ac- 

3 uisition, we were to cast off the works- of 
arkness and put on the armour of light.” 

Do you recollect any thing more of the 
sermon ? — There is no other particular pas- 
sage that I can recollect the words of. 

Did you ever take minutes of what you 
heard ?— Immediately on leaving the meet- 
ing, with those observations strongly im- 
pressed on my mind, I went home to my 
lodginp, and there made minutes ; and I am 
sure these are the very expressions the de- 
fendant used. 

Cross-examined by Mr. Gibbs. 

Pray* Mr. Lyne, how came you to go to 
the meeting, on the evening on which this 
sermon was preached? — I went with Mr. 
Darby, in consequence of the rumours which 
were circulated respecting the former 9ermon. 

You say you went in consequence of cer- 
tain rumours which had been .circulated re- 
specting the former sermon; I would ask you 
it you believed those rumours? — No ; I dis- 
believed the report. 

I believe you are not one of Mr. W inter- 
bo tham’s congregation ? — No, I ahi not. 

Then as you are not in the habits of at- 
tending Mr. Winterbotham, and as you* dis- 
believed the reports in circulation respecting 
the former sermon, I would ask you what 
were the motives with which you went on 
that evening? — I went as the friend of Mr. 
Winterbotham, to take his part, that 1 might 
have an opportunity to defend him against 
the accusations circulating concerning him. 

You say you went as the friend of Mr. 
Winterbotham, that you might have an op- 
portunity to take his part; that was your mo- 
tive for going ? — Yes ; and if I had thought he 
would have been prosecuted I would not have 
gone. 


botharn was, in preaching this sermon? — 
About three quarters of an hour. 

And though you went to the meeting as 
the friend of Mr. Winterbotham, and though 
Mr. Winterbotham was three quarters of an 
hour in preaching, yoO do not recollect any 
passage in the discourse but what was sediti- 
ous ? — At that time I did not wish to recollect 
any that were not seditious. 

Though ybu were the friend of Mr. Winter- 
botham, you had no wish to retain any pas* 
sage in your memory but those you thought 
seditious? — I endeavoured to retain in my 
mind those which Were so strong. 

But you don't recollect any other sentence 
in the whole sermon, but those you have 
given in evidence ?— I can't repeat any other 
sentence. 

In what part of| the meeting were you, din- 
ing the time Mr. Winterbotham was preach- 
ing? — I remained in the aisle till he talked 
upon politics, and then I sat down in a pew. 

I think you said, if you had thought Mr. 
Winterbotham would have been prosecuted 
you should not have attended; pray howrame 
you then to be an evidence? — When he said 
he should treat his subject politically, I then 
determined to attend to what he said, intend- 
ing to take part against him if called upon. 

Pray in what manner did Mr. W interbat- 
ham begin his sermon? — He gave a moral 
exposition of the text at first ; but I don't 
remember what he said, neither the words 
nor the tenor of them. 

Then there was nothing seditious in the , 
first part of the sermon? — I really think tiie 
first exposition of the text was such as a ay 
clergyman might have used in any place it 
devotion. 

But you 'don’t remember any thing of tills 
part of the subject which you think was in- 
exceptionable ? — I cannot repeat • any sen- 
tence ; I dkl not endeavour to store in my 
mind any part of it. 

Though you went to the meeting as the 
friend of Mr. Winterbotham, . and for tin 
express purpose of vindicating him from 
what you conceived to be fabe accusation^ 
yet you did not endeavour to store in year 
mind any sentence of that part of the s cr e w 
which you conceived to be unexceptionnhlt? 
— No, 1 did not * 

As you say you cannot repeat any 
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that Mr. Winterbotharo uttered besides those 
you have given in evidence, Fll endeavour to 
<;all a few passages to your mind. I believe 
Mr. Winterbotham made several quotations 
from the preceding verse in the chapter from 
which he took his text ?— There were many 

a uotations from the Sacred History, he made 
le chapter the thesis of his discourse. 

Mr. Winterbotham, in commenting on the 
preceding parts of the chapter, I believe, 
speaking of the origin of magisterial power, 
said the powers that be are ordained of God; 
did he not? — l think he did mention the 
Origin of all power. 

You recollect he did say something of the 
origin of power; well, do you recollect 
what he said was the origin ? — He did men- 
tion that the powers that be are of God, and 
quoted that verse, “ Let every soul be subject 
to the higher powers, for tnere is no power 
but of God, the powers that be are ordained 
of God but I considered many of his ob- 
servations as interspersed for the purpose of 
insinuating what was flagitious and wrong. 

Then you . think what Mr. Winterbotham 
said on the verses preceding his text, 
was only to introduce those parts which you 
think seditious ? — I think what went before 
was consistent, in order to carry his point. 

I believe Mr. Winterbotham, speaking of 
the powers of magistrates, not only spoke of 
their origin, but also that they were the minis- 
ters of God for good, that they ought to be 
obeyed and supported ; I think he said some- 
thing of this kind ? — 1 won’t contend that he 
did not quote the rest of the chapter, speak- 
ing of the powers of government, and con- 
taining the doctrine of Christian obedience; 
but it he did, any comment he made on it 
entirely escaped my notice. 

Pray was this sermon divided into distinct 
heads ? — By one person the sermon might be 
supposed to be divided into several heads, by 
another not. 

I believe Mr. Winterbotham, in his sermon, 
Tikewise said something about different orders 
in society; I believe he contended for the 
necessity of them ; and reprobated the idea 
of equality. You certainly recollect that 
something of this kind was said? — I do not 
recollect any thing in the sermon that tended 
to show the necessity of different orders. 

Y ou don't recollect any thing of the kind ; — 
do you recollect Mr. Winterbotham’^ saying, 
the man who could entertain an idea of equa- 
lity, either in character or property, was a 
fool or a madman, and ought to De dealt with 
as such ? — If such arguments had been used, 
they would appear quite inconsistent ; they 
would appear quite contrary to the drift of 
the sermon. 

Might it not have escaped your notice ?— I 
do not know whether it could or not. 

I think Mr Winterbotham in his sermon 
insisted, on some motives, which ought to in- 
duce persons to obey the powers ordained?— 
I do not know whether he did or not. . 

\DL.Xm 
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You are sure you don't recollect any thing 
of the kind ; pray did Mr. Winterbotham 
mention the arguments made use of by 
the apostle for that purpose? — I listened 
more to the defendant’s own opinions, than 
what he stated the apostle to think ; I 
considered the whole discourse as calcu- 
lated to create discontent, though there were 
many specious arguments used to reconcile the 
people. 

Pray did not Mr. Winterbotham say some- 
thing in his sermon about the Africans, about 
their deliverance from slavery? — I have some 
faint idea that there was something said about 
the Africans, but I cannot tell what; I do not 
recollect any thing of the sermon but what I 
have already proved. 

You say you don’t recollect any thing of 
the sermon, but what you have already 
proved; I’ll endeavour to refresh your me- 
mory : I think Mr, Winterbotham, in his ser- 
mon, staled the absolute necessity of a chief, 
magistrate, whether dignified with the title of 
emperor, king, sladtholder, doge, president, or 
any other ? — -I do not recollect.* 

I’ll endeavour to call up your recollection 
to another part of Mr. Winterbothani’s ser- 
mon. In speaking of the first part of his 
text, “ The night is far spent, the day is at 
hand ;" I believe he applied these words to 
several times and circumstances ; — you cer- 
tainly recollect this? — Those words were only 
applied to the present times. 

You did not hear Mr. Winterbotham apply 
these words to any thing than the present 
times; — pray were you there the whole of the 
time in which he was preaching ? — Yes ; Mr. 
Darby was not, he left the meeting before 
the sermon was ended, hut I tarried. 

Did you see Mr. Darby at any time after- 
wards that evening ? — Yes, Mr. Darby came 
to me the same night. 

And then I suppose you made minutes? — 
Mr. Darby did not then see the minutes I 
ha4 made. 

Has he ever seen them since ? — Yes, per- 
haps in the space of ten days after, or it might 
be a shorter space. 

Then you had no communication with Mr, 
Darby that night about the sermon ? you did 
not say any thing to him that you had made 
minutes of it? — I bad no communication 
about the minutes ; I only expressed my re- 
sentment to Mr. Darby. 

Pray what are you ? — I am clerk to the col- 
lector of excise at Plymouth: 

* On the 15th of Dec. 1792, the defendant 
rode from Ashburton to Plymouth, in com- 
pany with this witness, and Mr. Tyrell, col- 
lector of the excise; when some conversation 
taking place respecting this sermon, the de- 
fendant stated this clause, and made his ap- 
peal to the witness, whose answer was, he 
believed them to be the identical words de- 
livered from the pulpit. Orig, Ed. 

$ L . 
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John. Darby, sworn. — Examined by Mr. Fan- 
shawe. 

Were you at the meeting in HowVlane, on 
the 18th of November?— Yes; I went there 
with Mr. Lyne. 

Do you remember who preached? — Yes, 
Mr. Winterbotham preached; the text was 
13th Rom. 8th verse. 

And what did he say about the text ? — He 
made some observations which I did not at- 
tend to, and then said, at this juncture it was 
necessary to apply it politically; l then paid 
attention, and Mr Lyne went into a pew, and 
sat down, but I remained in the aisle ; Mr. 
Winterbotham then proceeded r ** Darkness 
has long cast her veil over the land ; persecu- 
tion and tyranny have carried universal sway.*' 
He then expatiated upon that head, and pro- 
ceeded : 14 Magisterial powers have long been 
a scourge to the liberties and rights of the 
people; it does not matter by what means 
these usurped powers are known, whether by 
king, senate, potentate, or stadtholder, they 
are m either sense usurped/' He then in- 
troduced the former part of his text — the night 
is far spent, the day is at hand, and followed 
it up with this observation : M The yoke of 
bondage amongst our neighbours, seems now 
to be pretty well broken, and it is expected 
the same blessing is awaiting us, when perse- 
cution and tyranny shall be no more ; when 
enjoying the liberties of a free people, we 
shall boast of having introduced amongst us 
that equality our neighbours have acquired.” 
I then had occasion to leave the meeting : I 
afterwards returned, and found the service 
done, and Mr. Lyne gone. 

Are you certain that what you have given 
in evidence are the defendant’s exact words : 
— I am certain it was the sense, if not the ex- 
act words. 

Cross-examined by Mr. Ea$t. 

Did you make any minutes of what yon 
heard ?— I made no minutes at that time, but 
have done it since. 

Pray was what you have given in evidence 
Connected together in one connected sen- 
tence? — These expressions which I have 
stated did not follow each other immedi- 
ately. 

How long was it before you took minutes ? 
— The day after I heard the sermon. 

When did you see Mr. Lyne’s notes ?— The 
next day. 

Then the minutes you made were copied 
from Mr. Lyne’s ? — Mr. Lyne’s minutes re- 
called the words to my recollection. 

How came you by Mr. Lyne’s minutes ?— I 
asked him for them ; that which 1 recollected 
I copied merely for my own satisfaction. 

You had no idea then that you should be 
called on as an evidence ?— At that time I had 
no idea of a prosecution. 

Mr. Gibbs. As you only copied from Mr. 
Lyne’s minutes what you recollected to have 


been spoken, those words must at the time 
of their delivery, have made a very deep im- 
pression on your mind ? — I never heard a ser- 
mon that struck me so forcibly. 

What were the parts that made such an im- 
pression? — 1 do not recollect the particular 
parts. 

I believe there were no particular parts but 
wbat you found in Mr. Lyne’s minutes? — 
There was a part of Mr. Lyne’s minutes I did 
not copy, what passed after I left the meet- 

ou copied all that was in Mr. Tyne's mi- 
nutes that was said before you left the meet- 
ing?— I did copy all that part. 

How long were you at the meeting ? — 
About twenty minutes. 

And you take upon you to swear that what 
you have given in evidence were Mr. Win- 
terbotham's identical words ? — I do not mj 
the defendant used the ideotical words, twit 
only words to that tendency. 

As you were not in a pew, bow far were you 
from the door while Mr Winterbotham was 
preaching? — I was not very far inside the 
door. 

How many persons were there present, do 
you think, at the time this sermon ns 
preached ? — One hunded, a hundred and fifty, 
or two hundred, the meeting house was sot 
crowded 

What are you? — A midshipman in the 
navy, and my reason for going to the meet- 
ing was, I had heard of the sermon on the fifth 
of November. 

Defence. 

Mr. Gibbs. A miracle was once stated to 
have happened relative to the translation of 
the septuagint. Seventy old men were put into 
different cells to translate the testament, and 
they all translated it in the same words It 
is necessary for the jury to believe that the 
same kind of miracle has again happened, if 
they think that the two witnesses for the 
crown, one of them a clerk to the collector 
of excise — the other a midshipman m the 
navy, could both go to a meeting— hear a 
sermon preached which lasted three quartets 
of an hour— come out again, collect a (p eat 
number of sentences in the sermon — rCt am 
them in their memory — and come here adoe 
months afterwards, and repeat them prcdtl y 
in the same words: This I have not i further n 
to digest One of the witnesses took odes 
of the particular passages, which the other 
saw ana copied ; yet he said he did not *|ptak 
from them, but from his own recollectkip tf 
what passed at the time. If that wilina 
spoke from what he copied from die notrta of 
the other, all his evidence is to be left out of 
the case ; and the jury are either to fert Sere 
the miracle of the septuagint to bo *artgb 
realised — they are to belieVo that t ho ert * fWo 
witnesses recollected exaedy the siae. rt p j fc 
— and no other ; or they must lay op| ot fin 
case the evidence of the last whaew, 
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I request the jury to recollect for a moment, 
that the name of the defendant is Winter- 
botham — that he is brought here to be tried 
for having preached a seditious sermon on tlie 
18th of November. It has been stated that 
he had preached a sermon on tbe 6th of No- 
vember, which had in many points been 
greatly misrepesented, and about which he 
must have expected a prosecution : and yet 
these witnesses pretend that he went into 
tbe same pulpit and preached another sermon, 
on the 18th, which would bring him again 
within the reach of the law; — it is certainly 
improbable 

The witnesses for the prosecution are both 
young men, the latter at least, not very likely 
to carry off iu his memory such a string of 
sentences as those he repeated. On the credit 
of those witnessed, I shall not much trouble 
the jury ; and yet Mr. Lyne (the first witness) 
gave such an account that 1 think he could 
not well be believed. He said “ that not 
being of the sect to which Mr. Winterbotham 
belongs, but a clerk in the excise, and having 
before heard that Mr. Winterbotham had 
preached a seditious sermon on the filth of 
November, that he, who wished well to Mr. 
Winterbotham, went to this meeting, hoping 
and not doubting, but that he should find an 
opportunity to contradict the injurious reports 
which had been circulated relative to the 
sermon, which Mr. Winterbotham had be- 
fore preached.” He told the jury that it was 
bis “ general Christian philanthropy” (those 
were hi9 words) that brought him there, 
thjnkiog Mr. Winterbotham would not again 
prefcch a seditious sermon ; and that by the 
defendant's not preaching a political sermon, 
then he should be able to convince the people 
he had not before preached seditiously. Is 
this evidence credible. or consistent? Can tbe 
jury believe that this idan attended there for 
the purpose of finding an exculpation of Mr. 
Winterbotham ? that he, who had such ge- 
neral Christian philanthropy, that he believed 
every man innocent who was accused, should 
-go there for the purpose of finding Mr. Win- 
teibotham innocent ; and yet he should not 
recollect a single passage in the whole sermon, 
but what had a contrary tendency ? He went 
there not with a view to accuse but to defend : 
bis attention then must have been to those 
points of the sermon which would rather 
csculpate than accuse Mr. Winterbotham. 
We generally attend to what we wish, and 
** the witness could remember no one pas- 
sage in the course of the defendant's sermon, 
tat those which he had given in evidence to 
criminate him, and which Mr. Darby had 
echoed back to Mr. Lyne again. 

* This witness has said he did not recollect 
a single sentence of all those passages in the 
icauu which I asked him about ; but I shall 
that those passages which I questioned 
Shbwitoess to the truth of, were uttered by 
fir; Winterbotham, and are to be found in 
Mr. Winte rb otht m ’s sermon. 


A. D. 1795. £886 

The line of defence which I shall adopt is, 
that tbe words used by Mr. Winterbotham 
are explained by other sentences in the ser- 
mon, and that they bear quite a different 
sense from that stated by the witnesses for 
the crown, which is inconsistent with the 
context. If I prove this, the jury will con- 
clude, that they were not applieci in the sense 
stated by the witnesses, and surely in candour 
and moderation, exercising justice with 
mercy, and even without mercy, they will not 
then find Mr. Winterbotham guilty. — I do 
not mean to say those two witnesses are per- 
jured ; but I will say, that it is not true that 
the words were used in their acceptation of 
them. Those witnesses, not being competent 
judges of the subject, have brought the words 
to the jury ; but they will not bear the con- 
struction they have put upon them, ana were 
used in a very different sense. 

It is true that Mr. Winterbotham chose 
the text which they have mentioned, but he 
did not confine bis discourse to that verse ; 
he went through the whole of the chapter, 
and the sermon was a running commentaly 
upon it; he explained the former part of the 
chapter, which ureathed nothing but loyalty, 
and a proper subordination to government, 
and he particularly stated “ that every soul 
was to be subject to the higher powers— that 
the powers that be are ordained of God yet 
6f this the witness does not remember a 
single passage. 

It the former part of the chapter was intro- 
duced, he did not remember it ; it was imma- 
terial. It was certainly immaterial to his 
purpose, but it is very material for those who 
defend Mr. Winterbotham. 

He said he could recollect nothing in the 
sermon that recommended obedience to the 
civil magistrates, nothing of subordination, 
when every passage of tne chapter was ex- 
plained, and yet he went as the friend of Mr. 
Winterbotham ! He could not recollect that 
the defendant said, the magistrate was the 
minister of God for good ; that the good was 
mentioned, or that he mentioned any motives 
for obeying the magistrate ! He had no recol- 
lection that the former words of the text were 
commented upon, or that any darkness was 
mentioned. The general scheme of this ser- 
mon, I contend was, that we were to obey the 
rulers that were set over us for good ; and 
that this was tbe duty of Christians : and Mr. 
Winterbotham contended, that this chapter 
of St. Paul contained the directions and mo- 
tives, which ought to influence Christians in 
the duty of obedience to the magisterial 
power. I shall also prove, that those words 
following were used, which the witness for 
tbe crown almost denied : — “ That the powers 
which be are ordained of God, that the eco- 
nomy of nature proclaimed it, that man was 
formed a social and dependent being, that the 
poor could not do without the rich, nor the 
rich without the poor, that everything around 
us proclaimed the necessity of.degpe& and 
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subordination in society; yea, if we turned ] 
our eyes to heaven itself, as far as we had j 
any thing certainly revealed of that state, 
there were archangels, angels, principalities, 
powers and virtues; so that the man who 
could entertain an idea of equality in charac- 
ter or property, was a fool or a madman, and 
ought to be dealt by as such ” The jury have 
had it from the witnesses own mouths, 
that if such words had passed, they were 
diametrically opposite to those words they 
said they remembered. I do not mean to 
impute perjury to them, but must say that 
they have frail memories. 

Mr. Winterbotham, in his sermon, said 
likewise, “ Under whatever form government 
is administered, there must be a chief magis- 
trate and this agreed with the general tenor 
of his discourse. He stated, that the power 
of government could only be exercised by a 
chief magistrate, whether emperor, king, 
stadiholder, doge, president, or any other; 
and those are the words which the witnesses 
for the crown have so misunderstood, and 
who supposed the following were the words : 

Magisterial powers have long been a scourge 
to the liberties and rights of the people ; it 
does not matter by what names these usurped 
powers are known, whether by king, senate, 
potentate or stadtholder, they are m either 
sense usurped.” 

I shall prove that the words were uttered j 
by Mr. Winterbotham which I have stated, i 
and here 1 am proving an affirmative; and I 
hope on my proving an affirmative of this 
nature, unless the jury find a conviction of 
perjury against my witnesses, or unless they 
think that no part of the congregation of a 
dissenting minister are to be believed upon 
their paths, that they will acquit Mr. Winter- 
botham from the charge ot sedition; and 
upon considering how much the witnesses 
I shall call are used to attend to the sermons 
of Mr. Winterbotham, 1 doubt not but their 
testimony will gain credit with candid, disin- 
terested, and impartial men. With great 
deference to the better lights which the jury 
possess than I do, it appears to me impossible 
that they should not upon such testimony, 
find that Mr W interbotham did not utter the 
words in the sense they were understood by 
the witnesses for the prosecution. 

Mr. Winterbotham proceeded in his sermon 
to state, that the magistrate was the minister 
of God for good ; and observing in what he 
was the minister of God, for good, divided it 
into four heads : — “ Natural good, as exercis- 
ing his power for the protection of persons and 
property, which would otherwise be endan- 
gered by evil men: — Moral good, as caring 
and providing for the instruction of the igno- 
rant, the punishment of vice, and the reward 
of virtue : — Civi] good, as extending Us far as 
the welfare of the community will admit) the 
blessings of liberty, and affording protection 
in the enjoyment of it: — Spiritual good, as 
labouring to promote and uphold those means 


which are for its advantage — this he said 
was the apostle’s description of magisterial 
power : and he farther added , u they are God’s 
ministers attending continually on these 
things.” Mr. Winterbotham then proceeded, 
and laid down in his sermon the duties which 
Christians owed to magistrates ; these he said 
were, “ 1st. Subjection: let every soul be 
subject to the higher powers. 2ndly. Sup- 
port: render therefore to all their dues— 
tribute to whom tribute is due — custom to 
whom custom, &c. Again, for this cause pay 
you tribute.” He then added, “ these are the 
undoubted duties of every member of a civil 
community, much more of Christians, who 
of all men are bound to keep and support 
order in society : and while the powers are 
for good to them, they are inexcusable if they 
do not: yea, they are undeserving of the 
character of Christians, as in such case they 
break a positive command of God.” 

Each of these he thus explained methods 
cally, one by one, in a regular connexion; 
yet this the witness, though he went as the 
friend of Mr. Winterhotham, did not recollect 
lie did not remember, that he noticed the 
duties enjoined on Christians with respect to 
magisterial power — subjection to government, 
j or the support of government ; and yet these 
I things Mr. Winterbotham did say, as I shall 
prove by a number of witnesses. — And herel 
would ask, whether the jury can believe it 
possible that a man, in the same sermon, 
could use such contradictory expressions? 
Those stated by the witnesses for the prosecu- 
tion, are wholly inconsistent with the conteit 
in the sermon ; but I do not rely on this: 
the witnesses for the defendant will prove 
that they verily believe and are certain no 
such words were uttered by Mr. Winter- 
botham, as are charged in the indictment to 
have been spoken by him. 

Mr. Winterbotham having stated the 
origin and nature of magisterial power, and 
the duties which Christians owed to this 
power, then proceeded to explain the motives 
which ought to intluence Christians to a per- 
formance of these duties : these he stated to 
be a consideration of the powers wherewith 
magistrates were invested ; be said, u they 
were a terror to evil doers — the ministers of 
God — messengers to execute wrath on han 

that doeth evil.” But Mr. Winterbotham 

never said, that magistrates were messengers 
of wrath, or a terror to the good; but on the 
contrary said, “ they were the ministers of 
God to them for good :” he said Christians 
were bound by conscience sake, as it was the 
command of God— and added, “ Christians do 
obey from the noblest of motives ; not from 
fear, but from a conscientious regard to God's 
injunctions.” This 1 likewise take upon me 
to prove was Mr. Winterbotham’s identical 
language. Mr. Winterbotham having stated 
that it was their duty to obey the po we r s that 
be. in their temporal concerns, can the jury 
believe that the , same man in the same sex? 
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mon, in one single unconnected sentence, to several times and circumstances. He said, 
should urge his hearers to a conduct directly “ That the night might respect the situation 
oontrary to what he had in the former part of in which the Gentile world lay prior to the 
the sermon laid down as their du y founded light of the gospel breaking in upon them.” 
on the word of God? On this state of the Gentile world Mr. W in- 

Mr. Winterbotham now proceeded to the terbotham largely descanted, and observed 
text : — “ The night is far spent, the day is at 1 “ when the apostle wrote this epistle this 
hand ; let us therefore cast oh' the works of j night was far spent and the day was at hand ; 
darkness, and put on the armour of light.” j so that the Gentile world was addressed in 
Heat the witnesses for the crown said they i the language of the prophet, Arise and shine, 
began their account, for that the words which 1 thy light is come, and the glory of the lord 
offended them arose from the commentary on is risen on thee.” Christianity was then 
the text: and here it will be most manifest gaining its wav through the world, before 
they were mistaken. Mr. Win terbotham did which time darkness was extended over every 
not say a word about his text in the former nation — this application of the word was 
part oi his sermon, nor did he utter one therefore natural and judicious, 
syllable about magistrates after he had men- Is it possible that a man coming here to 
tioned it. prove particular words, can be believed when 

The learned serjeant has stated, that the he says, he paid due attention to every part 
doctrine charged in the indictment could only of the sermon, and yet does not recollect 
come out of the mouth of a man who wanted so striking a passage as this, which was the 
to drive us to that state of anarchy and con- chief of Mr. Winicrbotham’s observations on 
fusion which prevailed in France. Has it this part of the subject ? he said “ That this 
been proved that Mr. Winterbotham has on night which preceded the introduction of 
any occasion, held language of that sort ? the Christian religion, was a night season 
Has it been proved that he held that the ties indeed— darkness extended over the face of 
of society were to be dissolved, and that we the earth,” and the witnesses having mis- 
should be driven hack to a state of nature ? construed his meaning, have stated his words 
If these were Mr. Winterbotham’s senti to be “ darkness has long cast her veil over 
ments, then Mr. Winterbotham went out of this land.” 

his way, to state in the former parts of his ser- Mr. Winterbotham then said, “ this asser- 

mon, the necessity of subordination to go- tion might be applied to another night which 
vernment ; and that we owed obedience to had since prevailed.” — Here he spoke of the 
the powers that be : and if I prove that Mr. Mahomedan and Papal darkness which had 
Winterbotham did this, and this I engage to succeeded those pure rays of Gospel light, 
prove, it will be a full proof that he did not “ that shone resplendent in the primitive 
use such expressions as those charged in the age of the church.” This night he said, “ had 
indictment, and which the witnesses for the been long, and its darkness great, while its 
prosecution have attributed to him. consequences had been fatal, not only to 

On the 5th of November, there were not religion but to the peace, happiness and 
.wanting a number of witnesses who took prosperity of nations and individuals — but 
offence at the sermon then preached by Mr. still its darkness and misery was not like 
Winterbotham, hut has any one been found that which was experienced before the light 
now ? Or have the solicitors for the prosecu- of the gospel first shone forth ; for in the 
tion neglected their duty, that out ot a con- midst of its most gloomy periods, some 
gregation of more than five hundred persons, rays of light and truth had made their ap- 
not one could be found to prove Mr. Winter- pearance, and prevented a total relapse into 
botham’s speaking the .words, but these two heathenism and idolatry— these rays had 
witnesses? I could have wished some other waxed stronger and stronger, and at this 
person had been found who would have time proclaimed the night to be far spent. 1 ' 
given us an account of the other parts of the Mr. Winterbotham also considered the assen- 
sermon : for the minutes made by Mr. Lyne, tion of the text, with respect to a season of 
shown to the other witness, and copied by persecution, and said “ that the church of 
him in the same terms, contained all that Christ had experienced a night of persecution 
was given in evidence either by Mr. Lyne under Pagan powers, and then under Maho- 
ct Mr. Darby. medan and Papal powers.” The persecution 

In that part of Mr. Winterbotham^ dis- Mr. Winterbotham treated of, had no re- 
course which treated of the text, the Jury will ference to present times, nor to this country, 
recollect the witnesses said that the words he stated it to have been a persecution for 
“ The night is far spent,” were applied only ceremonies and creeds, and therefore impos- 
to the present times, hut I shall prove by sible to be any way applicable to a nation 
incontestible evidence the contrary. Mr. where all ceremonies and creeds are tolerated.: 
Winterbotham considered the words of his his words were — “ 2dly, under Mahomedan 
text as containing, 1st. A positive assertion, and Papal powers — how dreadful has been 
Certain exhortations. — 1st The asser- the intolerant spirit that has gone forth ! 
tion u that tiie night was far spent and the especially under the latter ? What torture ha6 
.day was at hand,’? he considered with reference .the imagination been able to invent, but 
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what has been exercised ! What punishment 
but has been inflicted? If contention for 
dominion, thirst for revenge, or ambitious 
schemes of conquest have sent millions of 
the human race to the grave— how many 
more have been consigned to an eternal 
state, by contentions tor ceremonies and 
creeds; which had they been universally 
received and believed, could have added 
nothing to the morality and happiness of 
mankind, or to the glory of God.” Yet the 
witness for the crown could not recollect 
that he said any thing that did not relate to 
the present times. 

I shall prove that all those passages oc- 
curred in Mr. Winterbotham’s sermon ; and I 
hope that the iury inclining rather to find a 
man innocent than guilty, will think that the 
witnesses for the crown, with their minds 
biassed one way, have applied to the present 
times what was applied bv Mr. Winterbotham 
to the times of Mahometanism and Popery. 

But 1 admit that Mr Winterbotham did 
also apply the assertion to the present times 
and spoke of civil liberty and considered the 
assertion in the text with reference to the 
African slave trade; and although the wit- 
nesses for the prosecution cannot recollect 
that one syllable fell from Mr. Winterbotham 
about it — yet I shall prove that it was one 
particular head of his sermon, and that he 
expressed his strongest wishes, that the 
Africans might be 'delivered from slavery, 
and that they might be put into a state of 
civil liberty. Mr. Winterbotham’s words 
were “ Permit me to indulge another thought 
agreeable with the assertion in the text, viz. 
that the night of slavery and bondage is far 
epent, and the day of universal liberty is at 
hand, a day in which men will no longer de- 
stroy the happiness and liberty of their fellow 
creatures, but labour to promote their felicity 
And interests. The noble attempts which 
-have been made on the behalf of our African 
brethren, teach us that men begin to under- 
-stand each other's rights, and lead us to hope, 
'that the efforts of a tow interested individuals 
(whose hearts are grown callous to the ten- 
der ties of nature) will not be sufficient to 
"withstand the generous exertions of the 
4Hends of mankind. — But as Britons rejoicing 
\ n liberty, let me remind you that though much 
has been done in behalf of the poor untaught 
.Africans, yet still more remains to be done ; 
‘let me then urge you to forget not their 
cause, nor to cease your attention to their in- 
-terests, till they have obtained that liberty 
which the voice of reason and religion pro- 
claims their right, and are properly instructed 
for the enjoyment of it” Will the jury con- 
vict Mr. Winterbotham of sedition for speak- 
of the African trade ? I think not ; for it has 
'been spoken of in the same manner by reve- 
rend bishops, and others of the established 
clergy from their pulpits : and what has been 
dene yrith impunity by the members of the 
Iss t a Wi sh ed church, they will certainly -not 
convict Mr. Winterbotham for doing. 


Mr. Winterbotham next considered the 
words wiih reference to the approaching dis- 
solution of man, and applied tnem spiritually 
to his auditory. Mr. Winterbotham then 
came to the second part of his text, “ Let us 
cast off the works of darkness, and let us put 
on the armour of light.” Here I expected 
that Mr. Winterbotham would have been ac- 
cused of endeavouring to excite rebellion, sad 
that from his having used the words “ armour 
of light,” it would have been pretended that 
he endeavoured to excite his audience to vio- 
lence, and to put on the armour of sedition ; 
but (perhaps to avoid misconstruction) Mr. 
Winterbotham 6tated what the apostle meant 
by the armour of light : “ by inis armour of 
light,” he said, " might be intended the gos- 
pel, and its glorious doctrines, by which the 
Christian defended himself from delusion 
and error,” but did that excite men to sedi- 
tion l — had it any tendency to excite sedition, 
to exhort men to obey the doctrines of the 
gospel? The next thing which he thought 
might be intended hy the armour of light 
was, the Lord Jesus Christ, whom the apostle 
had exhorted them to put on. Was that 
minister of peace held up by Mr. Winterbo- 
tham as the armour of light, and yet did Mr. 
Winterbotham in the same sermon, excite his 
hearers to put on the armour of sedition mod 
rebellion ? When he said the armour of light 
was the Lord Jesus Christ, the author of that 
religion which exhorts us to peace with aH 
men (and whose apostle, in the same chapter 
whence Mr. Winterbotham took his text, ex- 
horts us to subordination and obedience to 
the powers that be), could it be b el i e ved that 
Mr. Winterbotham wished to excite discon- 
tent and violence ? Another thing Mr. Win- 
terbotham considered as intended by the ar- 
mour of light was, an upright evangelical 
obedience, which he said u was of the utmost 
importance to a Christian ; — 1st, As adorning 
the soul, and rendering the man amiable un- 
der every circumstance of life, prosperous or 
adverse, while it affords him a solid peace un- 
der every change. felly, As shielding and 
defending the man and his principles from 
the calumnies of ungodly men : — these ue 
always ready to charge on the Christian that 
which for the most part lie is a stranger to, 
but which if he is guilty of, is not owing in 
the least to his principles, but to the common 
infirmities of nature. This,” he 4aid, " ought 
to make persons as Christians* more particu- 
larly careful to put on the armour of enristkn 
obedience, that whereas they speak of you as 
evil doers, they may be ashamed that falsely 
accuse your good conversation in Christ; for 
it is better if the will of God so be, that jt 
suffer for well doing than for evil doing.” h 
this the language of a man preaching sedition 
and rebellion? or is it the language of a man 
preaching patience and sufferance? In tte 
conclusion of his discourse, Mr. Wihttotot- 
ham addressed himself to hit auditoiy, add 
said, " Let this taxi stain Itm n%blof 
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life is indeed far spent; some of you are 
grown grey in sin — but is there not a more 
awful night approaching —a night of eternal 
darkness, from which, if once entered on, 
there is no return or deliverance : — * the 
* wicked shall be cast into outer darkness, 
1 where there shall be weeping, wailing, and 
‘ gnashing of teeth/ An awful night this 
indeed, the very thought is sufficient to appal 
a thinking mind, arid raise an inquiry in the 
hitherto careless soul of, What snail I do to 
be saved ?”■ — Had he pointed out that the only 
way to be saved was to obey the doctrines of 
the gospel, and yet did he, in the same ser- 
mon, incite his hearers to blow the trumpet 
of sedition? How did he exhort them to 
obey the doctrines he pointed out ? It was 
in all things to be obedient to their superiors, 
to the magistrates, to those whom the hand 
of God haa set over them. 

No man loves more than I do to see a spi- 
rit of loyalty — no man more approves of tne 
principles of our constitution; but I would 
not have the altar of public opinion profaned 
and polluted by a spirit of loyalty probably 
improperly exercised. If Mr. Winterbotham 
did preach rebellion and sedition, I desire 
the jury to convict him, and he will then be 
a victim deservedly falling under your just 
verdict ; but if he did not (and 1 contend he j 
did not), then he ought not to be sacrificed to 
public opinion. I exhort the jury to attend 
particularly to the observations I have made, 
Hot for the sake of Mr. Winterbotham, but 
for the sake of public justice that it may not 
be said her altars are stained with human vic- 
tims, for the sake of that religious establish- 
ment we live under, and that constitution 
which we revere. — Remember the day may 
cotne, the day will come (though God forbia 
that you or I should be the witnesses of it) 
when the tide of popular favour may run in a 
different channel, when the verdict given 
yesterday against Mr. Winterbotham will be 
remembered; and if upon a fair impartial 
consideration of the evidence, the weight of 
it is not found in the scale of guilt, it will 
neither save the cause of religion, the cause 
of loyalty, or obedience to the law. 

Could I succeed in calling your attention to 
the evidence I shall produce on behalf of Mr. 
Winterbotham, I have no doubt of your ac- 
quitting him. 

The verdict of yesterday has nothing to do 
with the verdict of to-day : — if upon a due con- 
sideration of the evidence, you think that Mr. 
Winterbotham preached this sermon with a 
view of exciting sedition — you are to pro- 
nounce the verdict, and you must then find 
him guilty ; but if those words did never pass 
Mr. Winterbotbam’s lips, you are then bound 
by vour consciences and bound by your oaths, 
to find Mr. Winterbotham not- guilty. 

Miss Mary Brend sworn. — Examined by Mr. 

East. 

- Were you at the meeting in How's-lane 
on the 18th of November I was. 
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Did Mr. Winterbotham preach that even* 
ing?— Yes. 

Were you there the whole time?— I was, 
and paid particular attention to the sermon. 

As yon paid particular attention, I would 
ask you if Mr. Winterbotham used the words 
laid in the first count ?r-He mentioned no- 
thing about darkness which had overspread 
this land — after repeating his text, which was 
Romans ldth chap, isth verse, he spoke 
of the night of darkness being far spent in va- 
rious senses 

[Here Miss Brend fainted, and was obliged 
to be carried out of court,] * when 

Mrs. Jane Pearce was sworn. — Examined by 
Mr. East. 

Were you at the meeting in How’s lane on 
the 18th of November last? — Yes, I was. 

Were you there when Mr. Winterbotham 
preached this sermon? — I was. 

Were you there the whole time ?— Yes; and 
paid attention to the sermon. 

I would ask you then — did Mr. Winterbo- 
tham utter the words laid in the first count ? 
— No, he did not; nor any thing like them : 
he said nothing about darkness having cast 
her veil over the land, or that magisterial 
powers were usurped.— He began with para- 
phrasing on the former part of the chapter 
from which he took his text — beginning — . 
“ Let every soul be subject to the higher 
powers, for the powers that be are ordained 
of God/' He said “ the magistrate was the 
minister of God for good to us, as he protect- 
ed our persons and property, which would 
otherwise be endangered by evil men — and 
that it was the duty of every one in a civil 
community to obey them and render them 
support ; and that they would break a posi- 
tive command if they did not,” 

Then Mr. Winterbotham did not say magis- 
terial powers bad long been a scourge to the 
liberties and rights of the people r— No, he 
said “ they were a terror to evil doers,” but 
not to others ; he on the contrary said they 
were the ministers of God for good. 

Do you recollect Mr. Winterbotham’s say- 
ing any thing about the titles and dignities 
by which magistrates are known or distin- 
guished ? — He said there must be a chief mar 
gistrate whether dignified with the title of em- 
peror, king, stadtholder, doge, president, or 
any other. 

He said there must be a chief magistrate, 
did he ? — He did, under whatever form go- 
vernment was administered. 

Then he did not say that magisterial 
powers were usurped ?— If he had said they 


• Miss Brend had been so exceedingly in- 
disposed throughout the preceding night, as 
to induce the defendant to forego the advan- 
tage of having her as an evidence on this 
trial; ami she was only brought forward at 
the pressing solicitation of tne defendant's 
counsel. Orig. Ed. 
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were usurped, it would have made nonseftse 
of what he said before — on the contrary, he 
said they were God’s ministers. 

You say Mr. Winter hot ham did not say 
darkness had long cast her veil over the land 
—pray how did Mr. Winterbolham apply the 
first part of his text — the night is far spent ? 
— He aplied it to Pagan, Mahometan, and 
Papal darkness, which he said “ had long co- 
vered great part of the earth, but now seemed 
far spent” — Speaking of the Papal see, he 
said, M from the defection of one of its prin- 
cipal supporters, it appeared that the night of 
Popery was nigh 6pent, and the day at hand 
when the pure rays of the gospel would cover 
the land, as the waters cover the great deep.” 

Did he apply this part of his text to any 
other persons or circumstances? — Yes, he 
fhen spoke of the “ unhappy Africans, and 
said we might hope from the exertions which 
had been made in their favour, that the night 
of their bondage and slavery was far spent, 
and the day was at hand when they would not 
only enjoy liberty, but be taught and instruct- 
ed so as rightly to enjoy it.” 

Did he apply the words in any other sense? 
— The farther application of the words was 
spiritual, and speaking of spiritual darkness, 
he quoted the words of the prophet Isaiah, 
“ Darkness covered the earth, and gross 
darkness the people” — but said that the light 
of the gospel had now shone on a great part 
of the eartn — speaking of the application of 
these words to sinners he said, “ they were led 
captive by the devil at his will, till they were 
brought into the glorious light of the gospel;” 
and when closing his discourse, he spoke of 
an awful night of eternal darkness, from 
which there would be no return of day. 

Was there any other view in which Mr. 
Winterbolham considered that part of his 
text ? — No, there was not. 

You are certain that Mr. Winterbotham 
did not apply it to the land, or to the present 
times ? — I am confident he did not. 

I would now ask you whether Mr. Winter- 
botham uttered the words charged in the se- 
cond count ? — No, he did not; he said no- 
thing about a yoke of bondage among our 
neighbours being broken — nor of the same 
blessings awaiting us — nor of having intro- 
duced any equality amongst us — there was 
nothing of the kind in the sermon. 

Pray did Mr. Winterbotham make any al- 
lusion to the affairs of France in this sermon ? 
— No, he did not. 

He did not say it is expected the same bles- 
sing is awaiting us ? — I am confident nothing 
of the kind was said. 

You are confident nothing of the kind was 
said? — I am — Mr. Winterbotham^ sermon 
did not allude to the government of any par- 
ticular country, but to magistracy in general, 
which he said “ was ordained of God.” 

Did Mr. Winterbotham speak of a yoke of 
bondage in any sense ? — He spoke as I have 
before said of the bondage of the Africans, 


and of the spiritual bondage of sinners led 
captive by the devil at his will. 

He did not speak of it in any other sense, 
did he ?— No, he did not. 

Do you remember whether Mr. Winterbo- 
tham said any thing about persecution and 
tyranny ?— He spoke of a night of persecution 
which the church bad experienced under Pa- 
gan and Papal powers. 

Do you recollect any thing particular he 
said in this part of his discourse ? — He said 
the night had been long, and the darkness 
great, that it had destroyed the happiness 
of nations and individuals — that every specie? 
of cruelty had been exercised on those who 
had differed from those powers in their reli- 
gious creeds— but he said the night now was 
far spent, and men seemed ashamed to perse- 
cute for religious opinions. 

Then the persecution of which Mr. Winter- 
botham spoke, Was the persecution of the 
church by Pagans and Papists ? — Yes, it was 
the persecution of the church by Pagans, Pa- 
pists and Mahomedans. 

There was nothing said of magistrates or 
persecutors in the present times, was there? 
— Nothing of the kind. 

Did you hear any thing said in the sermon 
about introducing that equality our neigh- 
bours (the french) have acquired? — There 
was no such tiling said — nothing like it: if 
there had it would have contradicted the 
whole tenor of his discourse. 

Did Mr. Winterbotham say any thing about 
equality? — He did; he said the man who 
could entertain an idea of equality, with 
respect to character or property was little 
less than a fool or a madman. 

Then so far from Mr. Wintcrbotham’s 
speaking in praise of equality, he reprobated 
the idea of it ?— He did ; and said , u the eco- 
nomy of nature proclaimed the necessity of 
degrees and orders in society:— Man was 
formed a social and dependent being; the 
poor could not do without the rich, nor the 
rich without the poor — He said, “ if we 
looked to heaven, as far as we had any thing 
certainly revealed, it did the same — there 
were arch-angels, angels, principalities, and 
powers:” — he ridiculed and reprobated tbe 
idea of equality either in character or pro* 
perty. 

Do you think there was any thing in this 
sermon, that had a tendency to bring tbe 
powers of magistracy into contempt, or to 
stir up the people to disobedience ? — Nothing 
that could have any tendency to it. 

Pray how many persons do you think were 
present ? — About five hundred. 

Pray of what size is vour place of worship ? 
—It is large ; it was not full. 

Were there many persons there who were 
not in the habit of attending ? — I remasked 
a great many respectable strangers there. 

Cross-examined by Mr. Serjeant Rooke. 

Pray how comes this sermon to be so vwy 
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fresh in your memory? — Because the very 
next day after it was preached, I heard per- 
sons had said it was seditious. 

Did you ever see the sermon? — Yes, three 
or four days after it was preached. 

Who showed it to you ? — It was lying in 
the parlour, and I perused it. 

Mr. Willie m Pearce , sworn. — Examined by 
Mr. Dumpier. 

Were you at the meeting in How’s lane on 
the evening of the 18th of November last? — 
I was. 

Did Mr. Winterbotham preach that even- 
ing?— He did. 

Did you hear the whole of the sermon ? — I 
did, and heard distinctly. 

Did Mr. Winterbotham utter the words 
laid in the first count? — No, he did not. 

Did the defendant say any thing about 
magisterial power ? — There was some part of 
his sermon about magisterial powers; — he 
said they were of God, and to be obeyed. 

Then Mr. Winterbotham did not say they 
were a scourge to the liberties and rights of 
the people— did he ?— No, he did not ; ne said, 
“ magisterial powers were a terror to evil 
doers, and a protection to the good.” 

Did the defendant enforce obedience to 
magistrates ? — He said all persons were bound 
to yield obedience to magistrates, and particu- 
larly Christians. 

Did the defendant say any thing about 
darkness having long covered the land ? — He 
spoke of papal, pagan, and mahometan dark- 
ness, and said it was far spent. 

Did the defendant mention any thing about 
the different orders of magistrates ? — He said 
that there must be a chief magistrate, by 
whatever names they were dignified, whe- 
ther emperor, king, &c. 

Did the defendant utter the words in the 
second count? — No, he said nothing similar 
or tending that way. I attended the mayor 
of Plymouth a few days after the sermon was 
preached, and was astonished at the time to 
hear of such a charge against him. 

Did the defendant say any thing in his 
sermon about equality ? — Yes, he reprobated 
the idea of it, and said that those must be no 
less than fools or madmen, who could sup- 
pose equality of character and property. 

Did the defendant in his sermon say any 
thing about politics? — He spoke of Christian 
poliUcs, ana also observed something re- 
specting the Africans; — that he hoped the 
day of African liberty was approaching, when 
they would be delivered from their bondage. 

Had the sermon any seditious tendency ? — 
The whole sermon was as contrary to sedition 
as light differs from darkness. 

Was there a large congregation present? — 
I believe the congregation were about five or 
six hundred persons*, and among them there 
were a number of respectable strangers, whom 
I had never seen there before. 
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Cross-examined by Mr. Serjeant Lawrence . 

Pray Mr. Pearce, how can you be so parti- 
cular in remembering this discourse*, you 
gave us for answer on the sermon of yesterday 
that you well remembered that, because it 
was a particular day — but I believe this was 
not preached on a particular day ? — I heard 
of Mr. Lyne’s intention to prosecute, and 
therefore called up my recollection, and made 
minutes of it. 

You are sure there was nothing seditious in 
this sermon, are you?— Nothing could have 
escaped me if it had been seditious, as it is 
perfectly inimical to my principles. 

Did you ever see the sermon ? — Yes, three 
or four days after it was preached — I can’t be 
particular — it was before I went to the mayor, 
and I had talked it over with Mr. Winter- 
botham. 

This sermon was not preached upon any 
particular occasion, was it ? — No, it was not. 

Miss Mary Hr end being recovered, was again 
called.— Examined by Mr. Gibbs. 

Did Mr. Winterbotham utter the words as 
laid in the first count? — No, he did not; he 
paraphrased all the former parts, of the 
chapter, and then went on with speaking of 
the necessity there was for subordination. 

Did Mr. Winterbotham say any thing about 
magisterial powers ? — He plainly showed, in a 
civil and religious view, the necessity of ma- 
gisterial powers. 

Did Mr. Winterbotham enforce obedience 
to them ? — Yes, he recommended obedience 
to the higher powers, under whatever names 
— whether king, potentate, or any other. 

Then Mr. Winterbotham showed the ne- 
cessity of magistrates, did he ?— Yes ; he said, 
u that without magisterial powers, neither our. 
persons nor our property would be safe.” 

Did Mr. Winterbotham say any thing in 
favour of equality? — No, he recommended 
quite the contraiy to equality, and said that a 
person who could entertain an idea of it, either 
as to character or property, must be either a 
fool or madman. 

You are certain Mr. Winterbotham did not 
recommend equality, as in France, to be intro- 
duced amongst us? — He did not mention the 
equality among the French to be introduced 
here — it would have been a contradiction to 
what he was saying, and as such must have 
struck me : — he endeavoured in a forcible 
manner to impress on his audience, their obli- 
gation to obey magistrates, and in a particular 
manner on those who were Christians, as 
being appointed of God. 

Do you recollect any other parts of Mr. 
Winterboihanrs sermon? — Yes, ne explained 
what night was far spent. 

How aid he apply the word night, did he 
consider it with reference to this country? — 
No, he did not apply it as a night that had 
spread darkness over this country: he refer- 
red it in a general sense to popery and perse- 
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cutiou, by popery or papal powers: be re- 
ferred to the persecution of the people of God 
by popery, with respect to which he observ ed, 
it might be said the night was far spent, as 
wc did not suffer it now. 

Did Mr. Winterbotham use the words laid 
in the second count ? — No, he did not ; he 

r ':c of the Africans, and of the endeavours 
had been used in parliament to free them 
from bondage. 

Did the defendant apply the words to the 
Trench nation ? — No, it was the Africans he 
spoke of. 

Do you recollect any other parts of the 
sermon ? — Yes, he spoke of casting off the 
works of darkness, and putting on the armour 
of light, in a spiritual sense : the woTks of 
darkness he considered to be sin, and the ar- 
mour of light he treated as the gospel ; and 
therefore it became us as the children of 
God, not to live after the course of this world, 
but to the honour and glory of him who had 
redeemed us. 

Pray did Mr. Winterbotham in bis sermon 
enforce obedience to magisterial powers ? — I 
never heard any thing more forcibly urged 
than he did through the whole of his sermon, 
to induce his audience to obey the existing 
powers ; and he exemplified it from the ne- 
cessity there was of a head to a private fa- 
mily. 

Cross-examined by Mr. Seijeant Rotke, 
(through Mr. Gibbs). 

Do you think when Mr. Winterbotham 
urged the necessity of obedience to magis- 
trates, he spoke from his heart, or that he 
said one thing and meant another ? — It did 
not in the least appear as a latent doctrine of 
disobedience ; I understood it as the language 
of his heart, because he is not used to dissem- 
ble. 

Then you really think that what Mr. Win- 
terbotham said in this respect, he spoke from 
bis neart? — I bad no reason to think from 
the other parts of his sermon, that they were 
not the genuine dictates of his heart. 

Have you seen the sermon ? — No, the ser- 
mon has never been shewn to me. I speak 
from my recollection, and the minutes I made 
myself. 

When did you make minutes of the ser- 
mon ? — It might he about two or three weeks 
after the sermon was preached ; they were 
what I then recollected. 

Did you copy any part of it from the mi- 
nutes of any other person ? — No, I never co- 
pied the minutes of any other person. 

How came you to be so particular in the 
recollection of this sermon? — I heard people 
Very frequently misrepresent It, which occa- 
sioned me to remember R. 

Mrs. Heliond, sworn. — Examined by Mr. 
East. 

Were you at the meeting in How’s-lane on 
the 16th of November last? — T was. 


Did the defendant preach that evening?— 

Were you there all the time the defendant 
was preaching bis sermon ? — I was. 

Did the defendant utter the words laid in 
the first count?— No, he never said any thing 
about darkness, he spoke of a night. 

Did he speak of it as applicable to this 
country ? — No, he did not apply the words to 
this country. 

Did the defendant say that magistenai 
powers had been a scourge to the rights and 
liberties of the people ?— -No, he recommend- 
ed magisterial powers veiy highly. 

Then the defendant did not say they were 
usurped, did he ? — No, he did not call them 
usurped, but quite the reverse; he said their 
was an absolute necessity for magisterial 
powers, and that all were bound to obey 
them, particularly Christians, had he used 
such words, they would have been quite in- 
consistent with the rest of his sermon. 

Did the defendant utter the words as 
charged in the second count ? — No, he spoke of 
the Africans as being in a state of bondage, 
but did not apply the words to the people of 
this country. 

Did he say any thing in his sermon in praise 
of equality ? — No, he said that any body that 
coula entertain an idea of equality in charac- 
ter or property, must be little less than a fool 
cnr maaman. 

Then you are certain he did not in any 
art of his sermon recommend equality to 
e introduced in this country? — Yes, I szn 
confident he did not ; it would have been a 
contradiction to other parts of his sermon. 

Do you think the defendant’s sermon had 
any seditious tendency ? — No, the sermon was 
not in the least seditious, and the latter part 
of it was quite of a religious nature. 

Did you ever see the sermon ? — No, I nerer 
saw it. 

Cross-examined by Mr. Famkawe. 

Did you make any minutes of this sermon? 
— Yes, I put my ideas to paper. 

How came you to make minutes of it?— I 
heard of tha prosecution by Mr. Lyne and 
then made minutes of what I recollected. 

Rev. Philip Gibbs , sworn. — Examined by Mr. 

Gibbs . 

Were you at the meeting in How's-lane on 
the evening of the 18th of November last?— 
Yes, I was. 

Did Mr. Winterbotham preach that even- 
ing? — He did. 

Were you there during the whole of the 
time the defendant was preaching this ser- 
mon ?— I was. 

Did Mr. Winterbotham make use of the 
words as charged in the first count ? — No, he 
did not: he paraphrased on the former part of 
the chapter as was his custom, hut he gave 
from the pulpit a particular reason for so do- 
ing'tkt that time, lie said he bad been more* 
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presented before, and that he was determined 
nis audience should understand his meaning; 
he particularly observed the necessity of sub- 
ordination to chief magistrates, and that we 
must support them in tneir government ; he 
read the chapter and paraphrased verse by 
verse. 

Did Mr. Winterbotham in his sermon en- 
force obedience to magisterial powers? — He 
did ; he pressed obedience to magistrates as a 
chnstian duty, and said that we were to obey 
not from fear, but for conscience sake. 

Did the defendant say any thing in his ser- 
mon respecting the different orders of magis- 
tracy ? — He said, as there was a necessity for 
magistrates, it signified not under whatever 
names, whether emperor, king, stadtholder, 
president or any other. 

Did Mr. Winterbotham in his sermon say 
any thing about darkness ? — He spoke of night 
and day, and that in a figurative sense. 

Did he apply those words to this land? — 
He referred to the popish and mahometan 
darkness, and he also spoke of the Africans. 

Did Mr. Winterbotham say any thing about 
persecution in his sermon ? — He spoke of the 
persecution under the ten pagan emperors, 
and of various persecutions under papal 


powers. 

Did Mr. Winterbotham apply the word 
persecution to this country ? — He did not ap- 
ply it in any sense to this kingdom. 

Did Mr. Winterbotham in nis sermon en- 
courage the spirit of equality as in France ? — 
No, he did not ; he said whoever spoke of 
equality in character or property, was little 
better than a fool or madman. 

Do you think Mr. Winterbotham’s sermon 
had any seditious tendency? — No, the drift of 
his discourse was obedience to the magistrate, 
and the necessary duties of religion ; and he 
observed to his audience that if they paid re- 
gard to the voice of an inspired apostle, they 
would attend to his injunctions. 

Have yon seen the sermon? — Yes, I have 
seen the sermon ; I have a large circle of ac- 
quaintance who were frequently making in- 
quiry relative to what Mr. Winterbotham 
said on the occasion, the sermon having been 
greatly misrepresented, I therefore desired that 
I might have it, to see whether it corresponded 
with what I recollected of it, and to show it 
to my particular acquaintances, that I might 
thereby have a double testimony to confute 
the reports in circulation, my own recollection 
*** 1 the sermon itself. 


Cross-examined by Mr. Seijeant Rooke. 

Pray what are you, Mr. Gibbs?— I am the 
pastor of that church, and Mr. Winterbotham 
is my assistant 

Are you ordained, Sir? — I have been or- 
dained forty-five years. 

Arc you not engaged in trade ? — I married 
a wife who was engaged in trade, and she 
conducted the trade tul within these seven 
years. 


Where did Mr. Wmterbothato come from ? 
— Mr, Winterbotham was a native of London. 

Did not Mr. Winterbotham serve an appren- 
ticeship in Birmingham? — I have reason to 
believe he served an apprenticeship in London, 
and has never been in Birmingham. 

Tell me Sir, Did not Mr. Winterbotham, in 
his sermon, say something about the Ftench ? 
—I am not sure he did not mention the 
French. 

Mr. John Wooton, sworn. — Examined by Mr. 

East, 

Were you at the meeting m HowVlanc, on 
the evening of the 18 th of November last ? — 

I was. 

Did Mr. Winterbotham preach that even- 
ing ?— He did. 

Were you there the whole time of the ser- 
vice? — Yes, I was. 

Did the defendant utter the words charged 
in the first count ? — No, he did not 

Did the defendant say any thing in his 
sermon about magisterial powers? — Yes. 

What did he say ?— The defendant insisted 
that it was the indispensable duty of every 
subject to render himself subject to, and sup- 
! port the government under which he dwelt ; 
and particularly of Christians, as the person 
who acted otherwise, broke a positive scrip- 
ture command whioh says, u Let every soul 
be subject to the higher powers — render to all 
their dues, tribute to whom tribute/' &c. 
The defendant adverted in a very cogent 
manner, on the use that magistrates were of 
to Hie subject ; that they were a terror to evil 
doers, and a praise to them that do well ; that 
they were the ministers of God for putting in 
force the civil law which protected our persons 
and property from the hands of wicked de- 
signing men ; and the defendant likewise ob- 
served, that they were of further use in pro- 
tecting us in the use of spiritual means, that 
we might worship God according to the dic- 
tates of our own conscience, none daring to 
make us afraid. 

Did the defendant say any thing about 
equality ?— The defendant observed it would 
be madness for any one to suppose that man- 
kind could subsist without proper ranks, for 
the interest of all were mutually blended — the 
poor could not do without the rich, nor the 
rich without the poor : and that it was obvious 
from divine revelation that there were diffe- 
rent degrees among the glorified spirits in 
heaven, such as angels, archangels, princi- 
palities, Ac. 

Did the defendant say any thing of politics, 
or of the French? — No; the defendant did 
not enter into a discussion on politics, nor did 
he draw any political inferences from his 
text — he said that a night of pagan and papal 
darkness had long covered the hind, but was 
about to give way to the glorious gospel of 
Jesus Christ, the knowledge of which he 
hoped would reach all the habitable parts of 
the globe. The defendant said he could not 
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ass unnoticed the fate of our African 
rethren, for whom he said much had been 
done by the friends of humanity, yet there 
still remained much to do ; but he hoped the 
period would soon arrive when they would 
enjoy equal privileges with others now in a 
different situation. — The defendant spoke of 
the night mentioned in* his text in a spiritual 
view, and observed to his hearers that a night 
of darkness had covered their minds, and that 
Satan had tyrannized over them, and kept 
them in bondage until the knowledge of 
Jesus Christ had set them free. 

Cross examined by Mr. Serjeant Lawrence . 

Do you always attend the meeting to hear 
the defendant preach?— I frequently attend 
when opportunity serves, but not particularly 
to hear him. 

Pray did not the defendant treat of politics 
in his sermon ? — He did not, except in the 
case of the natives of Africa. 

. Did not the defendant use the word politics ? 
— Yes; he made use of the word. 

How did he apply it?— He said, in the 
chapter preceding that from which the text 
was taken the apostle had given us a com- 
plete system of Christian ethics, but in the 
chapter of which the text was a part, he had 
given us a system of Christian politics. 

Pray tell us Mr. Wooton, did not the de- 
fendant speak of France, or of the affairs con- 
cerning the French nation ? — He did not, di- 
rectly or indirectly. 

As the defendant pities the Africans, might 
he not speak by way of commiserating the 
distress tnat prevailed in a neighbouring 
kingdom — France? — He might have spoken 
in that manner, but as I am on oath I do not 
recollect he gave any person the minutest 
reason to suspect that he adverted or alluded 
to the French in any manner whatever. 

I believe Mr. Wooton, you have a retentive 
memory, have you not? — It has been ad- 
mitted so on other occasions. 

Did you ever make any minutes of this 
sermon?— I did 

When did you make those minutes ? — Im^ 
mediately on my return to Plymouth after at- 
tending the sessions. 

How came you then to make minutes, 
having made none before ? — To answer this, 
I beg leave to intrude on your patience while 
I relate a circumstance that took place prior 
to it. Soon after the preaching of this sermon, 
J had occasion to call at the shop of a Mr. 
Pearce of Plymouth ; he then asked me if I 
could recollect any part of this sermon. I 
told him the sermon nad made a peculiar im- 
pression on my mind, as I thought it so well 
calculated to settle the minds of the people at 
such a time ; and on my relating some part of 
the sermon, Mr. Pearce, to n»y surprise, told 
jne that he believed there would be a neces- 
sity to call on me to give evidence, as two 
' young men had given information against 
fhe sermon : I desired Mr. Pearce to tie no 


notice to any one of what I had said,‘as I did 
not wish to have any thing to do in the affair. 
We then parted; and fearing I should be 
called on, I judged it prudent to bear in my 
mind as much as possible ; and seldom a day 
assed but I pondered in my mind what at 
rst made the most striking impressions, until 
my return from Exeter ; and then, to relieve 
my mind, I committed the substance of what 
I recollected to writing. 

Did you ever react this sermon ? — Not a 
syllable of it in my life. 

You are sure that what you have given in 
evidence is the truth? — I am no way in- 
terested in speaking for the defendant ; it is 
much against my inclination that I am here, 
but I came with a determination to speak the 
truth, and nothing but what my conscience 
coincided with. 

Mr. Thomas Coxworthy — Examined by Mr. 

Dam pier. 

Were you at the meeting in How’s-lanc, on 
the 1 8 th of November last? — I was. 

Did Mr. Winterbotham preach?— He did. 

Did you hear the whole of the sermon?— I 
did. 

Did Mr. Winterbotham utler the words 
laid in the first count ? — Some of the words 
were made use of by him ; the others are 
entirely perverted r but I deny, in, teto , that 
Mr. Winterbotham said any thing in his ser- 
mon, in the sense charged in the indictment 

Did Mr. Winterbotham say that magisterial 
powers had been a scourge to the rights and 
liberties of the people ?— -No, he did not, nor 
any thing like it. 

Did he say that those powers were usurped? 
— No, he did not ; he inculcated obedience to 
the magisterial powers. 

Did Mr. Winterbotham utter these words, 
“ darkness has long cast her veil over the 
land ?”— No, he spoke of a night, and that in 
a religious sense; he said that night had 
overspread the world before the light of the 
gospel. 

Did he apply the idea of night in a politi- 
cal sense ? — No, he did not use it in a politi- 
cal sense. 

Did Mr. Winterbotham make use of the 
words charged in the second count ? — I deny 
that altogether. 

Did Mr. Winterbotham say any thing in 
his sermon in favour of equality ? — No ; on 
the contrary, he said that man must be a 
madman or fool, who had any such concep- 
tions either as to property or character. 

Did the defendant say any thing in his 
sermon about the affairs of France ? — I never 
heard him mention any thing about France ; 
the only part of his sermon which related to 
politics, was in his paraphrasing on the eleven 
preceding verses to the text, which he said 
contained Christian politics. 

Cross-examined by Mr .Clapp. 

Do you constantly attend Mr. Winter- 
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botham’s preaching? — sometimes I attend 
Mr. Winterbotham, sometimes others, as I 
live at Dock. 

What led you to attend this meeting on the 
18th of November? — Nothing particular 
drew me thither. 

Did you make any minutes of the sermon ? 
— Yes, I did make minutes of what I recol- 
lected. 

When did you make minutes; how long 
was it after the sermon was preached ? — I be- 
lieve about a month afterwards. 

What induced you then to make minutes of 
it ? — It was in consequence of the various opi- 
nions about it 

Pray did you ever see the defendant’s ser- 
mon. — I never saw or read the sermon. 

How came you to he so particular in your 
recollection of this sermon? — I took parti- 
cular notice of it, because of the asper- 
sions thrown on it a few days after it was 
preached. 

Mr. Serjeant Itooke having replied on the 
part of the prosecution, 

Mr. Baron Perryn proceeded to sum up 
the evidence : he stated the words laid in the I 
indictment, and observed, that two witnesses 
had been called forward in support of them, 
both young men : the testimony of one of 
these, witnesses (Mr. Darby), the learned 
judge said, they must put out of the question; 
for though, he observed, Mr. Lyne, the 
other witness, had said, that he did not com- 
municate his notes to him for several days, 
yet Mr. Darby acknowledged that he copied 
nis minutes from Mr. Lyne’s on the next day 
after the sermon was preached ; and this is 
farther corroborated, by his having given his 
evidence in Mr. Lyne’s words ; he said, the 
jury must therefore entirely lay aside his tes- 
timony - r and the support of the charges would 
then rest on the testimony of one youth. 
The learned judge then observed, that on 
the part of the defendant many respectable 
adult persons had been examined, persons 
who, he observed, were in the constant 
habit of attending on the defendant’s mi- 
nistry, and therefore might be supposed to 
be better qualified to judge of the doctrines 
he advanced ; these, he Said, had unani- 
mously denied the words laid in the indict- 
ment, and had likewise given a positive evi- 
dence of a very contrary nature : they stated 
the defendant’s sermon to breathe nothing 
but loyalty, peace, order, and obedience to 
the law ; this evidence, he observed, would 
be duly weighed and considered by the jury. 
The learned judge farther observed, that it 
had been admitted on both sides, that the 
defendant was a sensible man ; and it was 
extremely improbable that a sensible man, 
with a prosecution hanging over, his head for 
a sermon preached on the 5th of November, 
should again preach another sermon on the 
18th oF the same month, which he must 
fcuaw wonjd again bring him within the 
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reach of the law, and which, if the testimony 
of the witness for the crown was to be relied 
on, contained expressions worse than the 
former. The learned judge observed, that it 
was tor the jury to determine, what degree of 
credit was to be given to this evidence, 
against the unanimous testimony of so many 
other persons. Under the circumstances, he 
said, he could not think the defendant guilty; 
but the jury were to determine for them- 
selves — only they should remember that 
after the verdict of yesterday, if the defendant 
was again found guilty, it would be his utter 
ruin. 

The jury desired to withdraw, and after 
being locked up for five hours and a half, re- 
turned a verdict of Guilty. 


COURT OF KING’S-BENCH. 

Thursday , Nov. 21 st, 1793. 

The counsel for the defendant spoke in mi- 
tigation of punishment as to the first trial. 
But with deference to the character of the 
learned judge, who presided at the trial, 
begged leave to express their astonishment, 
that he had omitted in his report much of the 
evidence adduced on the part of the defen- 
dant, in the second. That five or seven 
witnesses had expressly sworn there was no 
evil tendency whatever in this sermon : — On 
the contrary, that the general tenor of it was 
to inculcate dutiful submission to the laws, 
&c. — and that one of the witnesses for the 
prosecution repeated the charge in the indict- 
ment, at the trial, almost word for word, 
saying, he heard that from the defendant’s 
mouth, although he admitted he neither re- 
collected the words, nor understood another 
sentence in the whole sermon. Upon these 
and other grounds the learned gentlemen con- 
tended, that had the learned judge before 
whom the cause was tried, reported these 
facts as they appeared in evidence, the Court 
would have felt themselves bound by uniform 
practice to grant the defendant a new trial as 
to the second indictment, even without a 
word being said by his counsel. But whatr> 
ever evidence might have been given at the 
trial, and although the learned judge himself 
strongly inclined to advise the jury to acquit 
the defendant, yet they could not travel out 
of the report in this stage of the proceeding. 

The Attorney General , and other learned 
gentlemen on behalf of the prosecution, con- 
tended that both the convictions were just ; 
and that the defendant’s case was such as 
called for exemplary punishment. 

Lord Kenyon. He must be committed now 
to Newgate, and brought up the last day but 
one of the term. 

The Defendant was accordingly committed 
to Newgate. 

3 M 3 
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Wednesday , November 27. 

The Attorney Genei'al prayed the judgment 
of the Court on the defendant William Win- 
terbotham, for preaching two seditious ser- 
mons in the month of November last at 
Plymouth. 

The sentence of the Court was, “ That for 
the first offence, he should pay to the king a 
fine of 100/., and be imprisoned in the New 
Prison, Clerkenwell, for two years ; and for 
the second offence, that he should pay a fine 
to the king of 100/., and be imprisoned in the 
New Prison, Clerkenwell, for two year3, to 
commence at the expiration of the former 
period ; to find surety for his good behaviour 
for five years, himself in 500/. and two sure- 
ties in 200/. each. 

The Defendant then observed, that he 
hoped he should have had an opportunity of 
addressing their lordships on this case when 
he was before them on a former day, but he 
was prevented then from saying any thing ; 
he thought that he might without acting un- 
constitutionally, or in a manner inconsistent 
with the character of a good subject, who had 
sworn to, and was bound to yield obedience 
to the law, address the Court. — His want of 
information 

Lord Kenyon. What is the tendency of 
this address ? It was the duty of the Court 
to hear every thing, either what you had to 
say for yourself, or your counsel for you, be- 
fore sentence was pronounced. It is too late 
now. You know you might have applied to 
the Court before judgment: the Court was 
fully inclined to hear every thing that was ne- 
cessary. 

Defendant. When the prosecution was 
closed, you immediately ordered me out of 
court, my lord. 

Lord Kenyon. The Court, by my organ, 
ordered you out when the business was 
over. 


Defendant . I am conscious, my lord, that 
if I had had the privilege of addressing the 
Court, you would not have passed the sen- 
tence. 

Lord Kenyon. If there is any thing more 
to be said upon the case, it must be applied 
to the fountain of mercy : whatever is to be 
urged must be urged to his majesty ; and if 
mercy be fit to be shown, no abuse of situa- 
tion will prevent it from being exercised. — We 
cannot hear any more : the business of the 
Court must be done. 

The Defendant w£s then conducted to 
prison. 


I have been favoured by the Rev. Mr. 
Winterbotham with a communication relating 
to these proceedings against him ; from which 
I extract the following passage, stating the 
mahner in which a change of tne place of his 
imprisonment was obtained, and bearing ho- 
nourable testimony of his gratitude to the 
eminently learned and upright person by 
whose kind co-operation that change was 
effected. 

“ In consequence of an application made 
to Mr. Justice Grose, at chambers, by Mr. 
Dampier, one of my counsel, with the con- 
sent and approbation of the present lord 
Eldon, then attorney- general — whose polite 
and humane attention on that occasion wifi 
never be erased from my mind,— between the 
period of the sentence, and the following 
Hilary term an alteration of the sentence, so 
far as to the place of confinement, was ob- 
tained ; and his majesty’s gaol of Newgate, 
at my own request, Substituted . This request 
was made on the ground of the disposition 
and conduct of the gaoler, and the inconve- 
niences of the prison, which did not admit 
of my separation from felons without sub- 
mitting to his extortion.” 
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581. Proceedings on the Trial of an Indictment against Thomaa 
Briellat for Seditious Words. Tried at the Sessions House, 
Clerkenwell Green, December 6 : 34 Geo. III. A. D. 1793.* 


The Indictment found in October Session 
last, stated— Count Ut. 

That Thomas Briellat, of the parish of St. 
Leonard, Shoreditch, in the county of Mid- 
dlesex, pump-maker, being a malicious, sedi- 
tious, and ill-disposed person, and wickedly 
and seditiously devising and intending to 
move and incite the liege subjects of our said 
lord the king to hatred ana dislike of the 
constitution of the government of this realm, 
and to cause the said subjects to wish for, and 
to endeavour to procure a subversion of the 
said constitution, on the 17 th day of October, 
in the thirty-third year of the reign of our 
said lord the king, at the parish aforesaid, in 
the county of Middlesex, aforesaid, in a cer- 
tain conversation which he the said Thomas 
Briellat, then and there had and held, of and 
concerning the constitution of the govern- 
ment of this realm, in the presence and hear- 
ing of divers liege subjects, of our said lord 
the king, unlawfully and seditiously did utter, 
publish, and declare with a loud voice, the 
malicious, seditious, and inflammatory words 
following, that is to say, a reformation (mean- 
ing a reformation in the government of this 
realm) cannot be effected without a revolu- 
tion (meaning a subversion of the constitu- 
tion of the government of this realm) in con- 
tempt of our said lord the king and his laws, 
to the evil and pernicious example of all others 
in the like case offending, and against the 
peace of our said lord the king, his crown, 
and dignity. 

Count 2nd. 

That the aforesaid Thomas Briellat being 
such person as aforesaid, and wickedly and 
seditiously devising and intending to move 
and incite the liege subjects of our said lord 
the king, to hatred and dislike of our said 
lord the king, and of the regal power and 
office established by law within this realm, 
and to cause the said subjects to wish for, and 
to endeavour to procure the abolition of the 
said power and office, on the same day and 
year aforesaid, at the parish aforesaid, in the 
ceanty aforesaid, in a certain conversation, 
which he the said Thomas Briellat, then and 
there, had and held, of and concerning the 
people of this realm, and the constitution of 
the government thereof, in the presence and 
hearing of divers liege sutgects of our said 
lord the king, unlawfully and seditiously did 
utter, publish, and declare with a loud voice, 

* Taken in short-hand by Ramsey. 


the malicious, seditious, and inflammatory 
words following, that is to say, we (meaning 
the people of this realm) have no occasion 
for kings (meaning any kings of this realm). 
In contempt, &c. to the evil and pernicious 
example, &c. and against the peace, &c. 

Count 3rd. 

That the said Thomas BWellat, so bein* 
such person as aforesaid, and so devising anS 
intending as last aforesaid, on the same day 
and year aforesaid, at the parish aforesaid, in 
the county aforesaid, in a certain conversa- 
tion, which he the said Thomas Briellat, then 
and there had and held, of and concerning 
the power and office of a king of this realm, 
among others in the presence and hearing of 
divers liege subjects of our said lord the king, 
unlawfully did utter, publish, and declare with 
a loud voice, the malicious, seditious, and in- 
flammatory words following, that is to say. 
there never will be any good times until all 
kings (meaning among others the king of 
this realm) are abolished from the face of the 
earth. In contempt, &c. to the evil and per- 
nicious example, &c . and against the peace, 
&c. 

Count 4th . 

That the said Thomas Briellat, so being 
such person aforesaid, and so devising and 
intending as last aforesaid, on the same day 
and year aforesaid, at the parish aforesaid, in 
the county aforesaid, in a certain conversation 
which he the said Thomas Briellat, then and 
there, had and held, of and concerning the 
office and power of a king of this realm among 
other things, in the presence and hearing of 
divers liege subjects of our said lord the lung, 
unlawfully and seditiously did utter, publish, 
and declare with a loud voice, that there' 
never would be any peace until all the kings 
(meaning among others the king of this 
realm) were abolished, in contempt, &c. to. 
the evil and pernicious example, &c. and 
against the peace, &c. 

Count $th. 

That the said Thomas Briellat, so being 
such person as aforesaid, and so devising ana 
intending as last aforesaid, on the same day 
and year aforesaid, at the parish aforesaid, m 
the county aforesaid, in the presence and 
hearing of divers liege subjects of our said ' 
lord the king, unlawfully and seditiously did 
utter, publish, and declare with a, loud voice, 
the malicious and seditious words following, 
that is to say, there never will be any peace 
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or good times until all kings (meaning among 
others the king of this realm) are abolished 
from the face of the earth. In contempt, &c. 
to the evil and pernicious example, &c. and 
against the peace, &c. 

Count 6lh. 

That the said Thomas Briellat so bein<j 
such person as aforesaid, and so devising and 
intending as last aforesaid, on the same day 
and year aforesaid, at the parish aforesaid, in 
the county aforesaid, unlawfully and sedi- 
tiously in the presence and hearing of divers 
liege subjects of our said lord the king, did 
utter, publish, and declare with a loud voice, 
that there never would be any peace until all 
kings (meaning among others the king of this 
realm) were abolished. In contempt, &c. to 
the evil and pernicious example, &c. and 
against the peace, &c. 

Count 7th. 

That the said Thomas Briellat, so being 
such person as aforesaid, and so devising ana 
intending as last aforesaid, on the same day 
and year aforesaid, at the parish aforesaid, in 
the county aforesaid, in a certain conversa- 
tion, which he the said Thomas Briellat, then 
and there, had and held, of and concerning 
the power and office of a king of this realm 
among others, in the presence and hearing of 
divers liege subjects oi our said lord the king, 
unlawfully and seditiously, did utter, publish, 
and declare with a loud yoice, the malicious, 
Seditious, and inflammatory words following, 
that is to say. it is my ^meaning his own the 
said Thomas Briellat) wish that there were no 
kings at all (meaning thereby, and being un- 
derstood to mean, that he the said Thomas 
Briellat, wished that there was uo king of j 
this realm among others). In contempt, &c. 
to the evil and pernicious example, &c. and 
against the peace, &c. 

Count 8 th. 

That the said Thomas Briellat, so being 
such person aforesaid, and so devising and 
intending as last aforesaid, on the same day 
and year aforesaid, at the parish aforesaid, in 
the county aforesaid, in a certain conversa- 
tion, which he the said Thomas Briellat, then 
and there, had and held, of and concerning 
the power and office of a king of this realm, 
among others, in the presence and hearing of 
divers liege subjects of our said lord the king, 
unlawfully and seditiously did utter, publish, 
and declare with a loud voice, that it was the 
wish of him the said Thomas Briellat, that 
there were no kings at all (meaning thereby 
and being understood to mean no king of this 
realm among others). In contempt, &c. to 
the evil and pernicious example, & c. and 
against the peace, See. 

Count 9th. 

That on the same day and year aforesaid, 
an open and public war was prosecuted and 


carried on between our said lord the king, 
and the persons exercising the powers of *k>- 
vernraent of France; that is to say, at the 
parish aforesaid, in the county aforesaid, and 
that the aforesaid Thomas Briellat so being 
such person aforesaid, and being greatly dis- 
affected to our said lord the king and his ad- 
ministration of the government of this realm, 
and wickedly and maliciously devising and in- 
tending to move and incite the liege subjects 
of our said lord the king to hatred and dislike 
of our said lord the king and of his adminis- 
tration of the government of this realm on 
the same day and year aforesaid, and during 
the existence of the said war, at the parish 
aforesaid, in the county aforesaid, in the pre- 
sence and hearing of divers liege subjects of 
our said lord the king, unlawfully and sedi- 
tiously did utter, publish, and declare with a 
loud voice, the malicious, seditious and in- 
flammatory words following, that is to say, I 
(meaning himself the said Thomas Briellat) 
wish the French would land one hundred 
thousand men in England to fight against 
the government party. In contempt, &c. to 
the evil and pernicious example, See. and 
against the peace, &c. 

Count 10 th. 

That the aforesaid Thomas Briellat, so be- 
ing such person as aforesaid, and devising and 
intending as last aforesaid, on the same day 
and year aforesaid, and during the existence 
of the said war, at Hackney aforesaid, in the 
county aforesaid, in the presence and hearing 
of divers liege subjects of our said lord the 
king, unlawfully and seditiously did utter, 
ublish, and declare with a loud voice, that 
e the said Thomas Briellat, wished the 
French would land in England, to fight 
against the government party. In contempt, 
&c. to the evil and pernicious example, See . 
and against the peace, &c. 

Count 11M. 

That the aforesaid Thomas Briellat, so 
being such person as aforesaid, and devising 
and intending as last aforesaid, on the same 
day and year aforesaid, and during the ex- 
istence of the said war, at the (parish afore- 
said, in the county aforesaid, in the presence 
and hearing of divers liege subjects of oar 
said lord the king, unlawfully and seditiomly 
did utter, publish, and declare with aloud 
voice, that he the said Thomas Briellat, 
wished that the French would land one hun- 
dred thousand men in England. In con- 
tempt, &c. to the evil and pernicious exam- 
ple, &c. and against the peace. See. Plea, 
Not Guilty. 

Counsel for the Crown — Mr. Silvester [Com- 
mon Serjeant of the City of London]; Mr. 
Baldwin. 

Solicitors Messrs. Chamberlayne md 

White, Lincoln’s-inu. 
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Counsel for the I)efendant Mr. Felix 

Vaughan, Mr. Gurney. 


Solicitor — Mr. Martin, Richraond-buildings, 
Soho, 


Jury. 


Thomas Lingham 
Francis Sellars 
William Collins 
Thomas Alexander 
James Dukes 
Golden Cock 


Stephen Skelton 
William Cornelius 
Jarvis Buck 
George Sanderson 
John Langfield 
William Dennis. 


Mr. Silvester. Mr. Chairman;* May it 
please you. Sir, and you gentlemen of the 
jury. This is an indictment against the de- 
fendant at the bar for speaking many sedi- 
tious and inflammatory words. You have 
heard them particularly read to the prisoner, 
and a more inflammatory set of words could 
not be got together by the wickedest subject 
of this kingdom. It first of all states, that he 
said, there could be no reformation without a 
revolution; that is to say, whatever grie- 
vances there might be of ever so small a na- 
ture, in the government of this country, it 
was necessary to overturn that government, 
and destroy the power which exists now, un- 
der which we so happily live, and enjoy the 
protection of our property, and every thing 
that is dear to us. 

Gentlemen, the next set of words are, that, 
he wishes there were no kings in this coun- 
try. Why, gentlemen, the wishing to anni- 
hilate any one part of our happv constitution 
would, in effect, destroy the whole. 

Gentlemen, the next set of words is, that 
he wished that ten thousand men of our bit- 
terest enemies would land in this country. 
Can there be a worse subject existing than 
the man who could harbour these ideas in his 
breast for a single moment? Would not go- 
vernment, or those persbns employed under 
the government to protect our lives and liber- 
ties* have neglected their duty if they had 
not brought such a man forwards, for your 
decision to determine the question, whether 
lie did or did not speak these words ? 

Gentlemen, that is the only question you 
liave to try, — whether that man at the bar 
spoke any of the words alleged in this indict- 
ment ; and what will you say gentlemen, when 
I tell you that that man is a man of property, 
is a man in a situation of life to have influence 
in his neighbourhood. The defendant is a 
naan following the trade of a pump-maker, 
possessed of land and houses, whicn he en- 
joys under the protection of the law. Gen- 
tJcmen the words spoken were mentioned at 
a time when there was much fear in this great 
city, that those persons who wished to over- 
ttsro the government were ripe for an insur- 
rection. You all know the arts which were 
xnade use of by wicked and designing men 
publishing abominable books, handing about 


• William Mainwaring, esq. 
\DL. XXII. 
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hand-bills on purpose to excite sedition every 
where, that the good citizens were obliged to 
meet for the purpose of associating themselves 
together, to resist all levellers, ana alL persons 
wno would wish to overturn the government. 
At that time he went to the house of a Mr. 
Goodman, and there he made use of the ex- 
pressions stated in this indictment ; the pub- 
lican was exceedingly offended at it, but he 
did not at that moment stand forward to give 
evidence to the magistrate, because he 
thought, perhaps, that upon mature reflec- 
tion, Mr. Bnellat would not offend against 
the laws of his country, he wished that the 

K ublic should not know that in a neighbour- 
ood near Spitalfields, where there are so 
many manufacturers, many of them at this 
time out of bread, ripe for any thing, and who 
might get something by confusion, when they 
could not get bread by their honest labour ; 
he did not mention it till the 24th of last 
month, when by the artifice of Mr. Bnellat 
and others, it was publicly spread abroad, that 
a meeting was to be held in his premises 
and field in the Hackney-road, where they 
boasted that they would have thousands of 
persons to come, whose sense they were to 
take upon the propriety of a reform' and upori 
the idea of a reformation. The moment Mr. 
Goodman heard this, his fears were alarmed ; 
he recollected as everyone of us must re- 
collect, that in the year 1780 a number of menj 
— religious men, — associated together called 
the Protestant association, with good inclina- 
tions and good intent ; that a mob was got 
together, and when that hydra-headed mon- 
ster was assembled, it was impossible to stop 
its ravages. Your town was laid waste and 
your property destroyed : it therefore became 
the duty of Mr Goodman to give notice, that 
it was reported in Spitalfields where there are 
thousands of inhabitants, who are of the lower 
class and of the poorer sort of the people, that 
they were to meet in the field belonging to 
the defendant. Alarmed at this, he went to 
the magistrates and gave information ; the 
magistrates, active to do their duty and to 
protect their fellow subjects, went there with 
a number of constables; when they came 
there they found pretty nearly a thousand 

E eople, assembled in Mr. Briellat’s field, with 
imself there; and by their exertions, their 
manly exertions, they dispersed the meeting, 
and no harm was done. The public are 
obliged to those magistrates, a fire might have 
been kindled in that quarter of the town 
which might spread to us all: God knows 
what might have been the consequence ; it is 
easy in this country to collect a mob, but it is 
impossible to guide it. 

One would have thought that the present 
situation of a neighbouring kingdom, where a 
black catalogue of vices has been committed, 
where there is not an offence that one can 
name almost but they have committed : ra- 
pine, sacrilege, perjury, murder, in short every 
offence that in the catalogue of vices you can 
3 N 
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possibly enumerate or suggest to your mind, 
has been committed by those persons. What 
would have been the consequence, God only 
knows, had not our fellow citizens assembled 
in this town, animated and spirited tip by men 
who had some property at stake to preserve 
that property. 

Gentlemen, my case is a very short one, 
and a very plain one; it requires neither art 
nor ingenuity. 

Gentlemen, it does not depend, I say, upon 
much argument or ingenuity, it depends upon 
whether those words were spoken ? you will 
have them proved to you, not by one, but by 
several witnesses ; you will have it proved, in 
the first place, that he said a reformation 
could not be effected without a revolution. 
You will have it proved, in the next place, 
that he said that kings were not necessary. 
And you will have proved, that aggravated 
part of the charge in the indictment, that 
there is a man existing in this country, wish- 
mg that all the male part of the royal family 
were destroyed, and that the female part 
were confined. Can you conceive for a mo- 
ment, so horrid a wish as that of having any 
set of men to be destroyed by the hand of 
the executioner ? An Englishman shudders at 
the idea of destroying any body. It will be 
proved to you that those words were spoken ; 
that he wished that the bitterest of our ene- 
mies, who have given an example to the 
world that there is no cruelty but they are 
capable of, that they would land in this coun- 
try ten thousand men. 

Gentlemen, is it possible there can be any 
Englishman existing who could wish that his 
fellow-subjects might fall by the hand of the 
assassin, because whatever the event might 
have been, many of our fellow-subjects, many 
of our relations might have lost their lives. 
Therefore, I say, it these words are proved, 
you will think, not only that the defendant 
deserves punishment, but that he deserves 
exemplary punishment indeed. He has plead- 
ed not guilty, it is therefore necessary on my 
part to prove the words : when I have done 
that, what kind of defence can be set up for 
him, or for any other man under the like 
circumstances I cannot conceive, going as far 
as ingenuity can go; for he has the assistance 
of a very ingenious gentleman. But you are 
plain men like myself, you are to attend to 
the evidence, and if the facts are proved, it is 
not all the ingenuity that man is capable of, 
that can divert your minds from doing that 
which is right : you will judge upon the evi- 
dence, and upon that, pronounce your verdict. 
The only possible defence that can suggest 
itself to my mind is, that he did not speak 
the words. I vow to God I should be happy 
if he could prove it I should be happy it he 
could go away from this bar, having proved 
that that man does not exist in this country, 
or any other, who could wish to see his fel- 
low-subjects destroyed, the government over- 
turned, and anarchy and confusion reign 


through the land ; if he does exist, he is the 
subject of punishment ; and if he does not, I 
am sure you will be happy as well as myself 
in aoquiiting that man, and in going hath 
into the world rejoicing that such a character 
does not exist. 

Mr. Vaughan. Mr. Chairman ; I submit aa 
objection to part of this indictment, which I 
conceive will not be opposed by the gentle- 
men on the other side ; it is a clerical error ; 
but I feel that 1 am bound to take all those 
fair advantages on behalf of my client- that 

S resent themselves upon the face of the in. 
ictment, and I now take that advantage. It 
is to the two last counts. I submit the words 
ought to be laid with certainty : they are kid 
in this manner : That the said Thomas Brieb 
lat, at Hackney, at the parish aforesaid, is 
the county aforesaid, did so and so. Now, 
Sir, the place where the rest of the indict- 
ment is laid, is in the parish of SL Leonard, 
Shoreditch; and therefore I conceive it will 
not be opposed by the gentlemen on the other 
side. 

Mr. Silvester. It is not usual, in this stage 
of the cause, to make such an objection ; hut 
the gentleman very well knows, in the first 
place, that if any one of the counts is good, 
it will be sufficient; and. In the second place, 
it does appear to be in the county of Mid- 
dlesex. 

Mr. Vaughan . The only answer that ap- 
pears to me necessary to give to the reply of 
Mr. Common Serjeant is, that in Cro. Car. 
465, which is likewise mentioned in Hawkins, 
there is this observation : u It seems agreed 
by all the books, that the place where the 
offence was committed must be alleged is 
such a manner as is perfectly free from all re- 
pugnance and inconsistency ; for, if one and 
the same offence be laid at two different 
places, or at the town of B. aforesaid, where 
no such town was mentioned before," (not 
where no such county was mentioned before, 
but where no such town was mentioned be- 
fore), “ the indictment is void.” That is the 
passage in Hawkins. — Now I will read you 
the words in Croke. from which it was taken. 

“ It was held by the judges, upon a motion 
in the King’s-bench, that because it was kid 
to be done in Shoreditch, and Shoreditch 
not being in the record, that judgment was 
tainted.” 

Mr. Silvester. You must move in arrest of 
judgment, and at no other time. 

Mr. Vaughan. I beg leave to say that any 
time is a time for the Ejection. 

Mr. Gurney. It is perfectly indifferent to 
ua whether the objection is taken now, or in 
arrest of judgment. 

Mr. Vaughan. We do not care about it; 
but for the sake of precedent, I think It is} 
necessary the Court should determine it ' 
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Jot Seditious Words. 
Evidence for the Crown* 

William Goodman sworn. — Examined by Mr. 

Silvester . 

You are, I believe, a victualler? — Yes. 

Do you know Briellat? — Yes. 

What is he? — A pump-maker. 

Where does he live ?— His house is in Holy- 
well-street, and he has a house in Hackney- 
road. A short time previous to the meeting 
of the parish of St. Leonard, Shoreditch, 
against the republicans and levellers, Mr. 
Briellat came to my house at seven o’clock in 
the evening, or between seven and eight. 
After the usual compliments to the company 
he said, that he had been robbed of the tree 
of liberty, which he would not have lost for 
two guineas ; there was no more to be got, 
and that it was a valuable piece, and ought 
to be stuck up in all Christian families. The 
conversation then turned upon how they were 
to dispose of the king, our King. 

Whom was Briellat talking to ? — I believe 
Mr. Davis was there, and six or seven other 
persons. 

Was anv thing said before that?— Not that 
I know of ; there was some gentleman said 
the king had lived a lazy life a long time ; 
that he thought he ought to work for his 
living : another person said he had not been 
brought up to work, consequently he could 
not work for his living : Briellat, less merciful 
than any of them, said, I would have all the 
male branches put to death. 

Of whom? — The royal family. The fe- 
males should have a small allowance, and be 
confined so that they should do no mischief ; 
the company present, part of them, however, 
expressed a great deal of indignation at what 
Bnellat had said, and that is all that I re- 
collect passed at that time. I recollect one 
more circumstance, that he said to a Mr. Tate 
of the Borough, that we were fools ; he said 
what we were about to do was for the good 
of posterity. 

Mr. Chairman . That who were fools? — 
Meaning the people that opposed him at the 
time, that he being an old man might not 
reap any benefit from it, but his children 
would if he had any. 

What was it that they were to reap benefit 
from ? — From an alteration, a revolution. 

Do you recollect the very words ? — I don’t 
recollect. 

Try and recollect ? — From a reduction of 
taxes. 

Mr. Vaughan. When was this?— A short 
time previous to the 12th of December, 1792. 

On the 12th you saw him again ? — Yes, he 
came into my house I believe about nine 
o’clock at night, in company with a Mr. Ben- 
son a tobacconist ; he then said that a refor- 
mation could not be effected without a revo- 
lution. 

Jury . What time was that ? — On the 12th 
of December, 1792 ; I told him that if he re- 
peated those words, I would take him into cus- 
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tody ; he said that it must be so, and it could 
not be done without it, and that he was a re- 
publican, and gloried in being sp. 

Mr. Chairman. What did he say when you 
told him that if he repeated those words you 
would take him into custody ? — He did not re- 
peat the words, but said, it must be so, it 
could not be otherwise, it could not be done 
without. 

Mr. Chairman. And that he was a republi- 
can? — Yes, and gloried in being so; I told 
him he was a very bad man, and desired he 
would never enter my room again. 

You told him you did not desire to see him 
in your house again? — Yes, he told me he 
should come whenever he pleased. 

Has he ever been in the house sincei— * 
No. 

You did not take him up then ? — No. 

W hen was it that you gave the information 
of this, and upon what account? — In conse* 

a uence of the information I had received on 
ie22dof October last; I believe two days 
previous to the meeting in Hackney-road, 
which was I believe onlnursday. 

What meeting do you mean ? — A meeting 
of persons to get at the minds of the people, 
and to reduce the taxes. 

Was there a meeting there ? — Yes, in Hack- 
ney-road, in the house of Briellat, and in his 
field likewise. 

That was on the 24th, was it ? — Yes, on 
Thursday the 24th. 

I What number of persons were assembled? 
— There were, to the best of my knowledge, 
two or three hundred persons, as far as I 
could judge. 

Among them did you see Briellat? — Yes, I 
saw him two different times, once in the one 
pair of stairs room, and I saw him in the yard, 
standing upon a table I believe, however, 
exalted upon something. 

What was he doing ? — Attempting to speak, 
I believe, but I did not hear what he said, I 
saw his mouth move. 

You were informed on Tuesday, that the 
meeting was to be on Thursday ? — Yes. 

In consequence of that information what 
did you dor — On the information of Mr. 
Wells, he expressed a great deal of uneasi- 
ness for his country, ana was alarmed, think- 
ing he would be the first person singled out 
for destruction. I told him I would go to in- 
form the magistrates ; I went that instant and 
gave information at Worship-street : they de- 
sired me to bring the persons who informed 
me next morning. 

You informed them on the 22nd? — Yes. 
The magistrates were active, I believe, with 
their constables in dispersing them ? — Yes, I 
believe four or five magistrates attended and 
dispersed them. 

You were alarmed as well as the rest of your 
neighbours? — Yes, Mr. Wells was particularly 
alarmed. 

You know Mr. Alport the seedsman ?— 
Yes. 
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Was he present? — He was present when 
Briellat said a reformation could not be ef- 
fected without a revolution. 

He was a respectable man in that neigh- 
bourhood? — No man more so. 

William Goodman cross-examined by Mr. 

Vaughan. 

This conversation that you have been re- 
lating to us was so long ago as in January 
last?— In December last. 

And from that time to this, till the time 
you gave the information at least, you never 
thought it necessary to say any thing to any 
person in authority ? — No. 

Never at all. You arc a very loyal man, 
and yet you kept that a secret all this time ? 
— Yes. 

What employment have you besides that 
of a publican and victualler? — That is the 
only thing 1 get my bread by. 

Are you not a police officer? — Yes. 

You did not think it necessary at all to give 
information to any magistrate, though you 
were a peace officer ? — I did think it neces- 
sary, but I thought the exertions of govern- 
ment might be sufficient to convince Mr. 
Briellat of his errors. 

And you who were an officer of government 
did not ? — No. 

You keep a public-house, and saw Briellat 
there upon the 12th of December last? — 
Yes. 

What time of the day did he come on the 
12th of December ? — It was, I believe, a little 
after nine. 

Morning or evening? — Evening. 

You are a publican, and endeavour to be 
very entertaining, I doubt not to your cus- 
tomers; you drink with them, don’t you ? — 
No. 1 do not drink in the parlour once in a 
month. 

Did not you exceed a little that day in 
drink?— No. 

You were not at all in liquor any part of 
the time Briellat was in your company ?— Per- 
fectly sober as I am now. 

How were you dressed at the time this con- 
versation passed ? — I cannot tell what colour- 
ed coat I had on. 

Had you any coat on at all during the time 
he staid there? — Yes, 

Had you your shirt on ? — Yes. 

During the whole time that he was there ; 
now tell us what time he came there ? — About 
nine or a little after, and I believe did not go 
away till after twelve. 

From nine to twelve Briellat was present ; 
during that time this conversation passed that 
you tell us of ?— Yes. 

What part of the conversation do you par- 
ticularly recollect to have passed; was it 
this first part? — No, that was previous to 
this day. 

On the same day ? — No. 

This conversation about the royal family, 
was that on the 12th of December ?— No. 


Sometime before perhaps ? — I believe it was 
some days previous. 

Then all that passed at this meeting was 
that a reformation could not be effected with- 
out a revolution? — He said that it must be, 
when I told him I would take him into cus- 
tody, it must be so, and it could not be done 
without, and that he was a republican, and 
gloried in being so. 

I see you are now willing to tell us all that 
passed though you were not so willing some 
time ago. Who was present besides Mr. At 
port ? — Mr. Eden. 

Any body else ? — Y es, but I do not imme- 
diately recollect. 

Do you recollect Mr. Pointer? — Yes. 

Mr. Benson? — Yes. 

And they of course heard all that you 
heard ?— I suppose so. 

What part of the room were you in? — 
Sometimes in one part and sometimes in the 
other. 

And yet this conversation was very short? 
— This was very late in the evening, and I 
was not much m the room. 

This was cold weather, you were about the 
fire I suppose? — No. 

Then the conversation was not near the 
fire ? — The table was near the fire. 

Consequently these persons were collected 
round ?— Yes. 

And you amongst the rest ?— No. 

Then how did you hear it? — I was present 
in another part of the room. 

At a distance from the company to wait 
upon them, were they eating or drinking ?-*■ 
Drinking. 

And you take upon yourself upon your 
oath, to swear, that from nine to twelve you 
were by no means affected by liquor ? — At no 
time at all. 

You have told us a great deal about this 
meeting at Hackney, and have been so good 
as to tell us that it was to work upon the 
minds of the people, now I ask you upon your 
oath, what reason you have to say that it was 
to work upon the minds of the people?— 
From the information of Mr. Wills and Mr. 
Benson. 

But you assert as fact that it was so ; did 
you see any writing of Mr. Briellat’*, that said 
it was to be so, did you see any thing signed 
with Briellat’s name or any body else that 
told you it was to work upon the minds of the 
people ? — I had it from Mr. Wills. 

Did you see any writing of that kind ? — l 
did not. 

Signed by Mr. Briellat ? or did you bear any 
words of that kind spoken by Mr. Briellat?—' 
No, 1 never had any conversation with him 
upon this subject. 

Nor heard him say that was the purpose of 
the meeting ?— No. 

Upon your oath don’t you know the pur- 
pose of the meeting was to petition for a re- 
form in parliament, or take some measure hr 
that purpose?— No, that report was givog 
there, but not by Briellat 
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You know such a report was given ? — Not 
tome. 

You never heard tliat from any body I sup- 
pose? — No. 

Who told you it was for the reduction 
of taxes? (I don’t know that there was any 
crime in that) who told you that? — From in- 
formation of Mr. Wills; 

Who is he? — A hair-dresser. 

And so this loyal hair-dresser was very 
much affected by this? — Yes, and very justly. 

And Wills gave you all these notions about 
this being to work upon the minds of the peo- 
ple? — Yes. 

Wills was an alarmist, and very much frigh- 
tened for his family ? — Yes. 

You say several magistrates were present 
at this meeting ? — Yes. 

Don't you know that notice was given to 
such magistrates, and that their attendance 
was particularly desired by the people who 
ordered the meeting ? — No. 

You have heard all on one side I see. 

Mr. SUve$ter. This is near Spitalfields, is 
it not?— No, in Hackney road. 

Very near Spitalfields, is it not ?— Yes. 

There are 10,000 manufacturers there I 
suppose? — Yes, and 5 or 6,000 out of employ. 

Were you a regular officer of the police ? — 
Only an extra ponce* officer, being an house- 
keeper. 

Don’t you live by the office ? — No, we used 
to go out" once a week, and frequent the dif- 
ferent public- houses, and for no other purpose. 

Mr. Alport sworn, and examined by Mr. Sil- 
vester. 

You are a nursery-man I believe at Hack- 
ney ?— Y es, in the Hackney-road. 

A gardener, nursery-man and seedsman ? — 
Yes. 

Do you know Briellat ?— Yes. 

He is a pump- maker?-*- Yes. 

Were you present on the 1 2th of December 
at Goodman’s-house ? — Yes. 

What passed, what did you hear Briellat 
say? — Briellat came in with a Mr. Benson 
about nine o’clock in the evening, a conver- 
sation soon after took place respecting the 
meeting at Merchant-Taylor’s-hall. * 

A meeting of the merchants that was held 
there ? — Yes, at Merchant-Taylor’s-hali ; also 
about 3 meeting at the church, when they 
came to a resolution to support the constitu- 
tion of this country ; a little altercation took 
place between Briellat, Benson, and myself ; 
they contended that those persons who signed 
their names at Merchant-Taylor’s-hall, had 
not a right to sign their names at the church, 
and the discourse ran a little high, some 
speaking against the administration of this 
country, and 1 and some others contending 
for it. 

Mr. Gurney . Repeat the last words. — 
They were rather warm, Briellat was con- 
tending tliat the administration was not as 
it ought to be, I never expected to be c alled 


A. D. im [9*2 

upon till yesterday, and therefore I can only 
speak to what I can recollect, and I shall say 
no more than 1 can recollect clearly : what 
was the most pointed at in Briellat’s conver- 
sation, and what 1 took most notice of was, 
that he said he was a republican, and he 
owned he was a republican, and that there 
could be no reformation in this country with* 
out a revolution, and that is the substance of 
wbat I recollect. 

Did he say any thing about kings? — I don’t 
recollect any thing particularly about the 
king ; he was speaking in general terms that 
the king and royal family were a great ex- 
pense to the country, and mentioned the ge-» 
neral drift of the discourse. 

You saw this meeting in October last ?-— 
Yes, I walked up the road out of curiosity ; 
there were a vast number of people assem- 
bled. 

In what field ? — In a little field or piece of 
ground behind Briellat’s house, more like a 
large yard than any thing else. 

Did you see Briellat there ? — Yes. 

Did you see him upon the table ? — I don’t 
immediately recollect seeing him upon the 
table ; but I think towards the latter end of 
the business he was, but I will not speak po- 
sitively to that ; I saw him upon the steps of 
the back-door, and at different parts o i the 
premises. 

Cross-examined by Mr. Gurney. 

Tell us what persons were present at this 
conversation in December last? — I will as 
near as I can recollect, myself, Briellat, Ben- 
son, Adams, and Goodman. 

Was a Mr. Pointer there ? — Mr. Pointer, 
junior, was there. 

What time might you stay together? — 
About three hours. 

You stated before, that Briellat came about 
nine or a little after nine ?— Yes. 

Was Goodman in the room all the time ?— 
No, he came occasionally backwards and for- 
wards. 

Was he perfectly sober all the time ? — Yes, 
I believe he was. 

No sort of high words arose between him 
and Briellat? — Yes; upon Briellat’s making 
use of the words I have related, that he was a 
republican, and he owned it, and was certain 
there could be no reformation without a revo- 
lution, Goodman resented it, and said, he 
did not want him to come to his house ; thaf 
he would not draw him any liquor, and there 
was a great deal of altercation took place. 

Did ne not strip himself to fight?— »I beV. 
lieve he did pull oft* his coat. 

Did he go any further than pulling his coat 
off, did he not pull off his shut ? — 1 do net 
recollect that. 

You saw this meeting at Briellafs in Hack* 
ney-road ? — Yes. 

You say Briellat was towards the dose of 
the meeting upon the table ? — I cannot speak 
positively. 
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Did you hear what he said, when he stood 
upon the table ? — No, I did not. 

Mr. Silvester. Goodman did this at the 
time? — Yes. 

And said, though he was a customer, he 
should not come to his house again, and 
should have no more liquor? — Yes. 

Joseph Adam sworn. — Examined by Mr. Sil- 
vester. 

You are a baker ? — Yes. 

A master baker, and live in Holywell- 
street? — Yes. 

Was you at Goodman’s on the 13th of De- 
cember last ? — I cannot say as to the date. 

Was it at the time when Alport was there ? 
—Yes. 

About the time of the meeting at the 
church?— I do not know any thing of that 
meeting. 

Goodman is a publican ? — Yes. 

Were you there with Goodman and Hindle, 
and several other people ? — I was. 

Tell those gentlemen what Briellat said ? — 
Brie Hat said that there could be no reform in 
this country till there was a revolution. 

Cross-examined by Mr. Vaughan . 

During this conversation, there was a great 
deal of violence, I suppose, of language at 
least between different people who were dis- 
puting according to their different sentiments? 
There was afterwards. 

A good deal of violence and dispute? — 
There might be a great deal of heat. 

And violence ofargument? — Yes. 

Do you remember any talking about fight- 
ing at this meeting? — Yes, there might be, 
but there were no blows. 

Do you recollect either of them taking off 
his coat, or stripping for this purpose at all ? 
— I cannot say. 

Was there any liquor drank during the 
time you were there ? — Yes. 

A good deal? — I don’t know but there 
was. 

That increased the violence of the argu- 
ment I suppose ? — Yes. 

A good deal of hard loud arguments, one 
crying up the administration, and the other 
crying it down? — No, Sir, Lord no. 

What day of the week was this ? — It was 
of a Saturday. 

John Hindle sworn. — Examined by Mr. Sil- 
vester. 

What are you ? — An auctioneer. 

Where do you live ? — In Shoreditch* 

Were you present at Goodman’s? — Yes, 
Briellat was there and Benson, and I was in 
the room before they came. 

What did you hear Briellat say? — They 
were disputing respecting the signature that 
bad been at Hicks’s-half, and at our church, 
and that brought on some disagreeable con- 
versation. 

Where?— At Merchant-Taylo^s-J^ali^ and 


at our church, and Briellat’s sentiment was, 
that he thought there never would be a re- 
form. 

Mr. Chairman. Tell us what he said, not 
what his sentiments are? — He said, be thought 
there never could be any good done in this 
country, till a revolution had taken place. 1 
was displeased with the conversation, and I 
went away an hour and a half before they 
went away. 

What time did you go away ? — I went at 
eleven o’clock, and they stayed till after 
twelve. 

Goodman was not drunk, was he?— I can- 
not say. 

You are sure these words passed at that 
time ? — Yes. 

Cross-examined by Mr. Gurney. 

Favour us with the words exactly that Mr. 
Briellat used, as well as you can recollect 
them at this distance of time : — That there 
would be no good done in this country till a 
revolution had taken place; that he was a 
republican, and gloried in the name. * 

Are you positive that he made use of those 
words that no good would be done in this 
country till a revolution had taken place, and 
that he was a republican and gloried in the 
name ?— Nearly so, it is a long while ago. 

Were they not that a reformation could 
not take place without a revolution?— That 
there never would be any good done without 
a reformation, and that could not be got with* 
out a revolution. 

Edward Woodbridge sworn.— Examined by 
Mr. Fielding . 

In what condition of life are you?— Ap- 
prentice to Mr. Brown, in Shoreditch. 

What trade is he ? — A butcher. 

Do you know the defendant at the bar, 
Briellat? — Yes. 

Have you known him any time ?— I have 
known him several years past, while I have 
been apprentice to Mr. Brown. 

And he was no stranger to you at the time 
you saw him at Mr. Davis’s?— No. 

Davis is a cheesemonger ? — Yes. 

Where does Davis live ? — The corner of 
Webb’s-stjuare. 

. When was it you saw the defendant at his 
house ?— On the 17th of October. 

That was on a Thursday? — Yes, in the 
evening. 

How many people were in the house of 
Davis?— There was one besides Mr. Davis 
when I went in. 

Did you go into his shop ? — I went to spe» 
to a man that was in the shop. 

What was his name ? — Mr. Horam. 

Was Mr. Briellat in the house at that time ? 
— No, he came in afterwards. 

What time was it ? — About six in the even- 
ing; soon after that came in another man, 
whose name I did not know. 

Have you learned since? — I believe b» 
name to be Fortescue, a wheelwright. 
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Was Davis in the house? — Yes, Fortescue 
came in before Briellat ; there were four of 
ns when he came in. 

Upon his coming in or at any time after- 
wards what passed ? — Briellat came in after 
these men ; he came to the door and said, I 
hope I see you all brother citizens; then Ho- 
nun said, yes, Mr. Briellat, you make four 
now you are come, but here is one here I 
cannot answer for, meaning me. Davis then 
asked Briellat what he had heard ; then he 
said he had heard that the duke of York had 
nearly been taken by the French ; Davis re- 
plied, so had he, but it was God’s mercy he 
was not, and turned it off rather with a sneer; 
then Briellat said, yes, it was God’s mercy, 
but a thousand pities, for he wished that they 
had him then in France ; after that he sat 
down in the shop ; he then pulled a book out 
of his pocket, that he said was wrote by an 
anonymous writer some years ago : then he 
read a passage from it concerning the revela- 
tions of the first and second woe, wherein he 
expressed there never would be no good times 
till all kings were abolished from the face of 
the earth, and it was his sinoere wish that 
there were no kings at all. 

Did he read it so or say so himself? — He 
read it so from the book ; and then he said it 
was his sincere wish there was no king at all ; 
then he wished that the French would land 
an hundred thousand men in England, and 
fight against all the government party ; and 
then there was one came in, that 1 believe to 
be a journeyman dyer. 

First of all, let me ask, what he did with 
the book out of which he read that passage ? 
— I believe he put it in his pocket. 

For mere curiosity sake, I ask what sort of 
a book it appeared to be? — Not a very large 
one, a bit of a pamphlet. 

It was not a pound book ? — No. 

Then there came in a journeyman dyer, as 
you believe?— Yes, the dyer spoke to Horam, 
and said he was going down Bishopsgate- 
street, to sign his name at Eaton's (what that 
was for I don't know) and he asked him to go 
with him, and Briellat said he would go too, 
and that is all that I heard. 

Jury. Did you hear him say what was the 
title page of the book, or who was the author 
of it ? — No, I did not hear no farther than he 
said it was wrote by an anonymous writer 
some years ago, but who it was dedicated by 
he did not mention. 

Had you an opportunity to see whether it 
appeared to be a printed book, or a manu- 
script writing ? — I was about as far as I am 
from you, and I thought it to be a printed 
book ; I did not go to Took at it. 

After this journeyman dyer had put his 
question to Horam and Briellat, they went 
out together? — Yes, and said they would go 
%ih him with all their hearts. 

Did you hear any thing of Briellat after- 
wards ?-r-No. 
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Cross-examined by Mf. Vaughan . 

You live with Mr. Brown, the butcher?—* 
Yes. 

How long have you lived with him?— I 
have almost served six years to him. 

Has Mr. Brown any partner ?— No. 

Has he a son-in-law ? — Yes. 

Who is that son-in-law ?— One Thomas 
Bartlet. 

Is he an acquaintance of Briellat's ? — Not 
that I know of. 

Is he any friend ? — Not that I know of. 

Nor an enemy? — Not that I know of. 

Had they not a battle together ? — I have 
heard of it. 

Was he not beat in that battle ? — No. 

You never heard Bartlet say any thing 
about this when you went to give information 
to the magistrates ?— No. 

Who went with you? — Mr. Goodman ; he 
was at our house, and said he was going there, 
and I went with him. 

Going to whom ? — To the justices in Wor* 
ship-street. 

And you said you would go with him ?— 
Yes. 

For what? — To relate what I had heard 
him say. 

Did you tell Goodman before you went ?— 
No, I said nothing to him. 

Not a word you told to the officer, all the 
way you went with him?— I spoke to him, 
but not concerning that. 

Did you think him an improper person to 
mention it to? — Not at all, because I know 
him to be of the contrary party. 

Were you afraid of his telling the repub* 
licans of it? — No, I was not, because he is 
against the republican party. 

What was it you told the justice? — First of 
all I told the justice what I have related here 
concerning Briellat, afterwards what I heard 
the dyer say at the house of Davis the cheese- 
monger in his shop ; I said to this dyer, what 
you are for no king? and he said he was for 
no king at all. 

You told the justice what passed, and what 
you heard Briellat say ; now tell us the pre- 
cise words that you repeated to the magis* 
trate, as having been spoken and uttered by 
Briellat? — I told the magistrate I was in 
Davis’s shop, the cheesemonger's, on the 17th 
of October last, on Thursday evening ; and as 
I mentioned them before, I need not repeat 
them again. Fortescue came to the shop; 
Briellat came to the door and said, I hope I 
see you all brother citizens; then Horam said, 
yes, Mr. Briellat, you make four now you are 
come, but here is one here I cannot answer 
for, meaning me. He then entered into dis- 
course that he heard the French had been 
beat by the Spaniards, and he seemed sorry 
for that; afterwards he said he heard the 
duke of York had nearly been taken by the 
French, and Davis said, so had he, but it was 
God’s mercy that he was not; Briellat then 
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said so it was, but it was a thousand pities, [ 
for he wished that they had him then in 
France. Then he took out the book out of j 
his pocket that he said was wrote by an ano- ! 
nymous writer, some years ago ; then he read 
a passage from it concerning the revelations 
of the first and the second woe, wherein he 
expressed there would never be no good times 
w all kings were abolished from tne face of 
the earth ; moreover, that it was his sincere 
wish that there were no kings at all ; then he 
wished that the French would land an hun- 
dred thousand men in England, and fight 
against all the government party. 

Those were the words, that it was his wish 
that the French would land one hundred 
thousand men to fight against all the govern- 
ment party, and then he read out of the book 
respecting the revelations and the abolition of , 
kings? — Yes. 

Mr. Vaughan. I submit that whatever 
shall be read at any time, in any place, when 
it shall afterwards be brought forward as 
matter of crime against any individual, it 
ought not to be brought forward in any way 
but as a libel, because the better evidence 
would be the book itself, and that book ought 
to be produced. I 

Mr. Yielding. We have passed over the J 
book as a most harmless thing ; what the man j 
said afterwards we rely upon, and therefore 
it is merely an introduction to this, and which 
I give you the benefit of, if you can derive any 
benefit from it, but it does not form a part of 
the charge. 

Mr. Vaughan. It stands upon the indict- 
ment as a criminal part of the charge. 

Mr. Silvester. No such thing. 

Mr. Chairman. I don't understand that ! 
any of the words laid down in the indictment, 1 
are the words that the witness said he read 
out of that book ; but he read certain other 
words, and then he makes his own obser- 
vations. 

Mr. Gurney. Give me leave to read the 
words. In the third count it is laid, there 
never will be any peace or good times till all 
kings shall be abolished from the face of the : 
earth. j 

Mr. Vaughan. I submit that this should be 
presented as a charge of libel, and not a 
charge of words ; it is the publication of a libel. 

Mr. Fielding. Here again, to be sure, my 
friend’s observation, which is ingenious, 
meets with a most immediate answer ; if we 
had chosen to have charged him with the 
publication of this book, we might, but if he 
utters any such words of himself, he is 
chargeable with the uttering, without any re- 
ference to the book. 

Mr. Gurney. 1 understand that it is now 
a little altered. I understood Mr. Fielding 
that, that part which Mr. Briellat read was 
used as introduction to evidence, because it 
'was said that those words were not in the in- 
dictment; now it is found that these were the 
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words ia some counts in the indictment; 
then it is a little changed and said, no we do* 
not make that an introductory part of the 
evidence to that which relates to the indict- 
ment, but we charge him with having adopted 
the sentiments of that writer, and therefore 
uttered seditious expressions. 

Mr. Fielding. My learned friend aays, 
that whatever objection he has stated, I have 
given answers to, that is all he says. I con- 
fess, as to that which he read from the book, 
as I do not think it would be a matter of ag- 
gravating the charge extremely, I rather ap- 
ply to the evidence, which is given of his own 
observation after reading that passage. 

Mr. Vaughan . If you give it up as a part 
of the charge, the gentlemen of the jwy will 
recollect— 

Mr. Fielding. It cannot be given up as a 
part of the charge. 

Mr. Chairman. What has been read out of 
the book, which is a charge in the indict- 
ment, is nothing ; it finishes, that there never 
would be any good times till all kings were 
abolished from the face of the earth; and 
then he comes with his own observations 
upon it : then he said, for I particularly asked 
the question, whether he went on reading, 
but no, he leaves the book there, and says it 
was his sincere wish, that there were no kings 
At all ; and then afterwards went on and said, 
that he wished the French would land an 
hundred thousand men in England, and fight 
against the government party ; this is his own 
observation after having read from the book, 
and is not in the book at all. 

Mr. Gurney. Your notes, Sir, are per- 
fectly correct, and all we state is, that there 
would be no good times till all kings were 
abolished from the lace of the earth, cannot 
be evidence against him, because it was read 
from a book, we object to that being charged 
in any other way than that of a libef. In the 
fourth and fifth counts arc these words ; — there 
will never be peace, nor any good times, till 
all kings are abolished from the face of the 
earth. If I utter any thing seditious, it is no 
matter whether I say it independent of the 
book ; if I utter them as my own principles, I 
am liable. 

Mr. Vaughan. If I read out of a book, the 
best evidence must be brought which the 
nature of the case admits, which is the book 
itself. 

Mr. Fielding. The book is alone in the 
possession of the aggressor, and therefore we 
must produce other evidence. 

Mr. Vaughan. Tell us at what time Briel- 
lat came in. — Woodhridge . About half after 
six. 

What time did you go away? — Abowt half 
an hour afterwards. 

How long might it take the reading of this 
book ? — He was not long reading that book; 

How long ? — h suppose he might be five 
minutes reading those words, and then ha 
left off. 
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Did you go out then l — No, he left off when 
bt had reaa those words, and said it was his 
sincere wish that there were no kings at all ; 
that was not read in the book. , 

Who was present in the shop besides? — j 
Mr. Horam, tbe dyer, Mr. Davis, and this 
other man. 

Then there were yourself present, Mr. Ho- 
ram, the dyer, Mr. Briellat, Mr. Davis, and 
another man ? — The dyer came in afterwards. 

But wlien you went away who were pre- 
sent? — The dyer, Mr. Iloraui, Mr. Davis, Mr. 
Brieliat, and the other man, five in all. 

Do you know his name ? — No, I heard say 
it was Fortescue. I did not know it then. 

Do you know the employment of the other 
men ?- -One was a drover, Horam ; another 
was a dyer, I don’t know his name ; the other 
Is a wheelwright, I believe Fortescue. 

Mr. Fielding. I will not trouble you with 
another question, but I want you to repeat 
arour idea, you say you went to the justices, 
because you thought it your duty so to do ? — 
I did, I thought from those words that worse 
might come of it, and thought it my duty 
to go. 

Mr Fielding. You regarded your duty to 
your God, your king, and your country, when 
you did it; you are a very good lad, and I tell 
you that for your satisfaction. 

DEFENCE. 

Mr. Vaughan. Gentlemen of the jury; It 
falls to my lot this day to have the honour of' 
addressing you on behalf of the unfortunate, 
and in my imagination of the very injured 
man, who now stands at your bar. And when 
I say so, I consider it in part a subject of satis- 
faction, in part a subject of extreme sorrow. 
It is to my mind a subject of extreme sorrow', 
that questions of this kind should be brought ; 
forward, when no necessity upon earth can j 
call for them from any persons whatever. I 
conceive so for this reason : 

Either these charges are true, or they are 
false. If they are true, what do they produce 
to the public eye but this; that there are 
amoDg our fellow-subjects in this country, 
men discontented with the constitution of ils ' 
government, who therefore in moments of ; 
irritation, of liquor, or of displeasure, when j 
they are put oft their guard, express this dis- ! 
position, and that they are then extremely 
sincere? If they are sincere, what follows 
from that ? Why that so many persons do not j 
reason like ourselves upon this constitution, i 
and that finding in it defects, they wish to 
have them rectified. It is to be" lamented j 
that we should not all of us be unanimous in j 
the applause of that system which very many I 
of us are desirous of defending with all our : 
might, and with all our strength. But 1 say i 
it is a subject of extreme sorrow, when such j 
dispositions are not confined to the persons ! 
who declare them ; when discontent sexpressed 
in such circumstances are brought forward in 
an audience like this, in a public court of jus- 
VOL. XXII. 
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lice, a fid $o made a matter of public notor 
riety; and particularly, if afterwards they 
are reported as they mostly are, and as they 
always ought to be; because makiug known 
the proceedings of courts of justice is one of 
the most essential supports of our liberties, 
of our properties, of our lives. It will happen 
that this discontent and the reasons of it are 
spread abroad among the people. It true, 
they may take no effect. Some may fall out by 
the way side, but some will fall upon the fer- 
tile soil. Many of them w ill undoubtedly im- 
rint themselves upon the minds of the mha- 
itants of this country. 

So much for these accusations, if they are 
true. But if they are false, what is the con- 
sequence then ? though they are false, if they 
are sworn to, the person brought here foj* 
trial must in consequence of that be.punjsh- 
ed, and punished, as all of you know, very se- 
verely indeed. The reason of it I do not in- 
uire, the reason of it I am sure I do not und- 
erstand ; but certain it is, that within the 
present century at least, and down from that 
glorious era, which all of us look back to 
with joy and gratitude, from the time of the 
glorious Revolution, words — words as such, 
libels — libels as such, never were punished 
with such extreme severity as they are at 
this day. If then it be possible that such a 
charge should be false (and that it may he 
false it is not very presumptuous to suppose) 
what reflections must arise in your minds, 
what in the mind of every well-meaning man, 
when he considers, that the result of your 
verdict must be an imprisonment of the Lord 
knows what length, a tine to the Lord knows 
what amount, and distress to a man and his 
family such as none of you are able to cal- 
culate or conceive. It is for you to look after 
the evidence, and into the nature of the 
charge, so as to observe, how far the one 
squares and applies to the other. 

Gentlemen, you will pardon me for saying 
so much in this respect; but we live in times 
which are somewhat strange. We live in 
times, when w’ord-catching and libel-catching 
seem to be the fashion of the day ; when men 
seem to think they recommend themselves, 
and to suppose it the genteelest thing in life 
to call down others for their unguarded ex- 
pressions, and to dignify the character of an 
Englishman with that of a spy and an in- 
former. I hope that none of you partake of 
that character; I believe you do not, and I 
judge so from your appearance; nut that I 
mean to flatter you ; 1 thank heaven I have 
not been practised in this profession a suffi- 
cient time (although I have been ac t used of 
ingenuity, which 1 have not) to acquire that 
manner, which puts a force upon our nature, 
so as in addressing a jury to couvert their 
passions and prejudices to the purposes of 
injustice. That will make no part ofc my con- 
duct : I give nothing but a plain story to-day. 

Gentlemen, it is most true, that Mr. Briel- 
lat does think, and give me leave to think so 

3 0 


Digitized by t^ooQie 



931] 34 GEORGE III. Prdceedings against Thomas Briellat [$32 


too, that a reform is necessary in some part 
of the constitution of this country. God for- 
bid I should likewise think that that reform 
cannot be effected without a revolution ! but 
that I have a right to say so, and that I 
have a right to tell all mankind so, is what 
I am assured of from every observation which 
I have been able to make; — from conver- 
sations, and particularly the conversations 
of those who are the most active in opposing 
this reform, and in bringing forward this dis- 
grace to our country, this gang of spies and 
informers, and to place their fellow-citizens in 
imprisonment ana ruin them by fines. 

It is to prevent reform and not sedition 
that these men rise up with so much force 
and tell us, whenever we speak of reform, (for 
this is the language they hold,) “ There can be 
no reform without a revolution." Whenever 
you give them reasons why the county of 
Middlesex, which contains so vast a number 
of inhabitants, should send more members to 
parliament than Old Saruni, which has not 
two houses in it, they always say, but how 
will you help it? here are gentlemen in con- 
siderable power ; here arc persons of consi- 
derable fortune and authority, who have 
tenants and servants, and tradespeople whom 
they employ ; all of them perhaps dependent 
upon these gentlemen for support ; what then 
will you dor Why, if you want to obtain a 
reform, if you want to procure that the bo- 
rough of Old Sarum shall not have as many 
members as the county of Middlesex, or if 
you want to procure that the county of Corn- 
wall shall not have within two as many re- 
presentatives as the whole kingdom of Scot- 
land, which contains 4,000,000 of people, 
how will you effect it? why it must be 
by force, and no otherwise, because this 
power will be maintained by force: force 
must be opposed to force, and therefore a 
reformation cannot be effected without a re- 
volution. This is the language I have heard 
from what we used to call in former times 
Tories, but now, in the cant language of the 
day, Aristocrats ; this is the language I have 
heard them hold. Gentlemen, had I brought 
such an one to this bar, and said, “ Sir, on 
such a day you told me so and so," (and I 
could have brought many) what sort of an 
opinion would you have had of me? what 
sort of an opinion would my friends have had 
of me? what sort of an opinion would my 
country have entertained? Gentlemen, I 
think you would have treated me with scorn, 
I mean if I had been the individual who had 
brought forward that prosecution, I don’t 
mean as the counsel, because we are all to do 
our duty when we are retained ; but had I 
been the individual who had brought forward 
the prosecution, would you not have said, 
you deserve to be kicked out of every com- 
pany ? and certainly I should : for I should 
nave been breaking every tie between man 
and man ; I should have been betraying the 
' dearest rights, the honest confidence which 


I hope all Englishmen feel one to another, 
and I should have been cutting the cords oi 
human society. 

Now, suppose a man is of opinion (as I 
have my particular private opinion) that a 
reform of various abases is necessary, abuses 
will creep in without any man being in fatth; 
the rust of time will introduce abuses in moral 
and political things as well as in natural. If 
this be so, where is the harm of complaining 
of them ? Where is the harm of representing 
them by writing or conversation ? Where » 
the mischief done to the country, when I 
point them out as matter to be remedied, and 
when I take peaceable means as a mode of 
remedy? None; none that will warrant the 
innuendos in this piece of parchment: this 
piece of parchment tells us that revolution 
means a subversion of the government. Gen- 
tlemen, I deny it flatly; it is no such thing; 
for we have had a revolution, and a vay 
glorious revolution it was, although it cost a 
great deal of blood and a great deal of treasure 
— a great deal, because any is always too 
much. But in comparison with the other re- 
volutions we had but little. What was that 
revolution? — Was it a revolution that sub- 
verted the constitution of the country, or was 
it a revolution against those who wished to 
subvert it ? — Was it a revolution in favour of 
our liberty and property? or a revolution 
hostile to both ? — Why then to say that when 
a man uses the term revolution he must ne- 
cessarily mean a subversion of the govern- 
ment, it is a subversion of language and of 
justice ; it is a stab and injury to his peace. 

Having admitted that this man thought 
then (and I am sure he has more reason to 
think so now) and said, as a means and not 
as the end, that a reformation cannot be ef- 
fected without a revolution, which he perhaps 
had heard from some of these tones of the 
day, he is brought forward to answer for it as 
a criminal charge, and you will be required to 
find these facts (for which he is to go to prison 
the Lord knows how long, and pay a fine of 
the Lord knows how much) if you find him 
guilty. It is what shall appear upon this 
parchment, and no more, that is what you 
will be called upon to state, so that this man 
shall be punished. But if you find him 
guilty, you find that revolution means a sub- 
version of the government, you must find him 
guilty of meaning that, because the gentlemen 
drawing the indictment are pleased to put that 
construction upon the word revolution oy their 
innuendo. Gentlemen, the word revolution 
means no such thing, it means the r ev ol ving 
of things and returning to the point from 
which they first set out. That was done at 
the revolution. James wanted to ruin the 
constitution ; when James abdicated the 
throne and William had delivered this coun- 
try from slavery, tnen took place the revolu- 
tion; then was the glorious revolving of 
things ; then it returned to its original state, 
and then it was that our benefits were com- 
plete. 
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Now this part of the charge I admit with 
all my soul. If you can take upon yourselves 
to say, that that observation 19 criminal, which 
1 am sure you have all heard before, viz. that 
force can only be repelled by force, or that 
reform without revolution cannot be effected, 
nay, if you have not heard that from people of 
all sides, it will seem very strange to me. 
But if revolution must mean a subversion of 
the government of the country, and making 
that observation is criminal in the sense of 
this indictment, why then you determine this, 
that no man shall dare to say what he thinks 
upon any political subject. You will have 
said that every man ought to look around him 
when he speaks, and to sec if there is not a 
spy, or an informer, or a butcher's boy within 
hearing. You will have said there shall be 
an end to all that honest communication 
which Englishmen in the frankness of their 
hearts hold one with another. But this it is 
impossible to prevent at any time, and there- 
fore it would be wiser to sew up men's mouths 
and shut their ears, and in short destroy all 
their senses ; for these prosecutions never did 
at any time put an end to the fair declaration 
of public opinions. I am sure in this coun- 
try they never did ; for, take history where 
you please, I am sure you will always find 
that men spoke their opinions, and sometimes 
more than their opinions ; and why ? because 
the addition of prosecution was in theirs ad- 
dition of grievances. They thought it ought 
to be prevented and withstood, and there- 
fore it was that these prosecutions had not 
their effect. 

In what manner did this conversation 
arise? there was a set of men at this public- 
house, some abusing the administration, and 
some praising it, some thinking that taxes 
were good, and that a number of employments 
were good, because they were employed in 
them, others thinking that the reduction of 
taxes would be good, tor so the witness un- 
derstood it. Whether the reduction of taxes 
be possible or no, is not now the subject of 
inquiry ; but it is a very common and natural 
subject of conversation, for we all know that 
we are taxed from the hat upon our heads to 
the shoe upon our feet. If every thing we 
put on reminds us of taxation, it is very na- 
tural that we should talk of it ; it is very 
natural that we should look to see from what . 
sort of a source this fountain flows ; and then 
it is very natural that we should talk of the 
minister who imprints his taxes upon our hats 
and our gloves, and our medicines ; in short, 
upon every thing, for we can neither be born, 
nor married, nor buried, without a tax. In 
the name of God, is it possible not to think a 
little about the actors m such a scene ? when 
we see stamps in every corner of the street ; 
in every perfumer’s shop — in every stationer’s 
shop-- in every hatter's shop, and in every 
glover’s shop, when each of them is sticking 
a piece of paper into your gloves, your hosiery 
a m perfumery, in order that you may not go 
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and inform against him. If this is to go on 
so, what is the consequence ? that men will 
complain, that they will talk of reformation, 
and if they talk of reformation they do right, 
and they do laudably. We have a right to 
complain of taxes, when we think them ex- 
cessive, and we have a right to complain of 
persons laying on those taxes, if they act im- 
properly; for they accept their places, aye, 
and enjoy the profits too, upon that condition. 
I dare say, neither Mr. Pitt, nor any other 
persons about him, care for themselves two- 
ence about these prosecutions, because they 
o not not gain any thing by them ; but there 
are others that do ; for instance, this extra 
police officer, employed by some of the virtuous 
associations that we have seen for carrying on 
prosecutions : what was the witness Good- 
man’s employment at that time ? he was an 
extra police officer ; and what is an extra po- 
lice officer ? Why a gentleman that expects 
to become a police officer, with a little of the 
sweets of the profit beforehand — a police offi- 
cer in reversion, he was not apprentice to the 
trade — he was only upon liking. He thought 
he had made a complete quibble by his an- 
swer, and I defy any man to say, he ever saw 
an evidence given with zealous malignity as 
his evidence was given ; for the rule of evi- 
dence is this, that a witness is to testify to a 
matter of fact, and not to reason ; but he goes 
farther and argues the case; for this extra 
police officer that was, I suppose the real 
police officer that is, — he tells you, that Mr. 
Briellat was going to a meeting. It was held 
in a field of his at Hackney. It was to work 
upon the minds of the people. Where did 
you hear that?* Why, from Mr. Wills, the 
hair-dresser ! who was frightened for his fa- 
mily, and thought all the democrats were 
coming to eat him up alive. 

You see, gentlemen, how zealously he goes 
out of the question : but I beg you, for 
your own sakes, to consider very seriously, 
that if you suffer your minds to go for one 
moment out of this charge upon this in- 
dictment, if you find the defendant guilty of 
words which were spoken, but not presented 
on this parchment, pardon me if I say, 
you are foresworn men; for certainly this 
only is the charge that you are to try — this 
only is the charge that you are to find proved 
or not. Why, then, how do the prosecutors 
find themselves ? Why, they say, here is a 
man who tells us, that a reformation cannot 
be effected without a revolution. They know, 
however, there is not much in that, and par- 
ticularly because it passed a long while ago, 
and juries do not like stale prosecutions any 
more than they like stale goods. Then to 
bolster this up, they take you to the Hackney 
meeting, and tell you a long story, there be- 
ing a number of people collected, so that then 
the learned counsel will have an opportunity 
of mentioning the protestant associations in 
the year 1730, and the conflagrations then 
produced. Those riots no man remembers 
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*ith greater horror than T do; but what did 
that proceed from ? Did it proceed from sen- 
timents of liberty ? Certainly not; for it was 
for the suppression of religious liberty ; the 
Roman Catholics were under parchment 
chains, which, it must he confessed, bound 
them very tight. When they were dangerous 
to this country, at the era of the revolution, 
acts of parliament were made to restrain them, 
so as that it should not be in their pow er, upon 
resorting to arms and violence, to overturn 
that constitution, a great part of w hich con- 
sisted in the protection of our liberty. Time 
passed on, and the Koman Catholics dwindled 
m number, till they were reduced to a very 
small and not a dangerous body. They be- 
came attached to that constitution from which 
they derived advantages, and therefore the 
generosity and the justice of the country said, 
let them be relieved. But what said those 
protestant associations? they said, this is ini- 
mical to our religious liberty, because our re- 
ligious liberty is the protestant religion. Now 
this is exactly what the Koman Catholics said 
a hundred years before, and exactly that for 
which the protestants were burnt in Smith- 
field. Then, I say, those protestant associa- 
tions were not for liberty but for fanaticism 
and despotism. They were mischievous 
things, and I wish their examples had not 
been lately followed. But so far was this 
meeting at Hackney from bearing any such 
chararter, that it was constructed upon a 
different, and I will tell you what model, not 
of tyranny — not of fanaticism — not of fire 
and sword, but to restore those benefits which, 

I say, we have lost since the revolution. If 
every such attempt is to be prevented, if we 
'are to go on and have this glorious fabric j 
'frittered away, we shall at last become as j 
despicable a nation as any now in Europe. 

Gentlemen, for this purpose a number of 
men did undoubtedly think it necessary for 
them to do in their own defence what many 
others have been ready to think it necessary 
for them to do in the same situation. They 
thought it necessary to associate, and they 
associated, upon what model ? why exactly 
upon the model of the right honourable Wil- 
liam Pitt, that immaculate prime minister 
who now loads us with taxes, the present 
prime minister, but not the minister of that 
day. These were the virtues of him who was 
not minister, hut of the extra officer, who was 
upon liking. S tys he, we must associate and 
have a reform in parliament; for if there is 
not one, how are ministers to be honest ? He 
comes into the House of Commons, and he 
finds there men, very honest men, and those 
men associate with him in the same cause. 
Says he, restore the constitution of the coun- 
try, or you will never have a virtuous execu- 
tive government ; restore your constitution, 
or you will never be a virtuous legislative 
government ; but how restore it ? against 
^power, against property, against placemen of 
/Ml descriptions, from the auditor of the ex- 


chequer down to the lowest -officer of excise. 
Do not these people spread themselves erver 
the island ? Are not the ramifications of their 
influence perceived in every town and village? 
They have the strength — the weapons — the 
arms — the force. How will you meet them 
but in this way ? union is a strong thing — let 
us make a bond of union among ourselves fbr 
the liberty of the subject, as they have for 
themselves in their places and pensions, and 
let us endeavour by that means to obtain a 
redress of our grievances. That was exactly 
the model of the association which took place 
some time in 1782 or J783, immediately after 
the example of those fires which haTe been 
alluded to, and it was carried on with the 
present prime minister at its head. Then is 
it so criminal a thing to associate? Is it» 
criminal to look after a reformation whkh 
could, they thought, be effected without a re- 
volution, but which has not vet been effected 
any way. Tpon this model others thought 
they might associate, and as no skirmish or 
bloodshed, or no violence had ensued from 
this former association, so they thought they 
also might find some men honest enough in 
the House of Commons or elsewhere who 
would represent their grievances to tbe legis- 
lature, to the sovereign, and to the aristo- 
cracy ; so that we should have the benefit of 
that reform. That is what thbse persons 
thought — that is what Mr. BrieUat thought I 
will tell you what was his conduct, how Mr. 
BrieUat came to be mixed with it at all ; for 
this meeting having been introduced here in 
order to bolster up the other parts of die 
charge, I am forced to explain ‘why these 
persons met. Gentlemen, there are, as we 
all know, a monstrous number of committees 
of those bodies who call themsdves associa- 
tions against republicans and levellers, but 
they would give themselves a far better name 
by calling themselves associations for re- 
ceiving informations, anonymous letters, and 
carrying on prosecutions. These gentlemen 
have 150 committees in different parts of tbi> 
capital. I don’t say, that no honest man 
joined them ; one honest man did join them 
and soon left them, for very good reasons, 
and he has published those reasons to the 
world, which are well worth any man% 
reading. 

Gentlemen, there is not a word spoken by 
anv of you in a butcher’s shop, or any ether, 
but it may be carried to the office of the* 
gentlemen, exactly as at Venice, where you 
may throw apiece of paper into the tixxifb 
of a lion (and by-the-by the comparison is 
not a bad one) when immediately prosecutions 
arc awarded. I know these gentlemen take 
great merit to themselves for their conduct in 
these instances. Many of these ftssocuftibh* 
have not misconducted themselves dt JIL 
I know individuals belonging to them who are 
honest men, and 1 wish all honest fnfetthid 
gone among them, to have prevented the 
| mischief tlfcy have caused. BWt gHrttejben, 
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what is the congruence ? that any matictotts 
enemy I may have may take advantage ef 
anv loose word I may speak in a moment of 
pain — in a moment of joy — in a moment of 
sadness, and that he may carry his informa- 
tion to the lion's mouth at the committee of 
his parish, it shall go to the central commit- 
tee, and from thence to the solicitor to the 
treasury, or the attorney-general. Where- 
abouts are we when thus we are put into the 
hands of any man in this way, into the hands 
of the lowest class of the people, of butcher's 
boys, and police officers, — to accuse U9 on 
ariy day ana at any distance of time that they 
plea c e. Is this right ? is this good ? are we 
safe ? I don’t know whether we are or not. I 
dbn't determine these questions. But it is a 
good reason for us to examine into such prose- 
cutions and to scout them as they deserve, if 
they are instituted from private motives. 1 
will tell you the whole as it passed. Mr. 
Briellat found these persons, associated lor 
liberty, were desirous of forming some kind of 
system by which their cries might be heard, 
as well as those who were afraid of republi- 
cans and levellers, so that they might not 
'he&T any more of St Ives, St. Mawe’s, or Old 
Sarum, or any such rubbish Gentlemen, 
this reforming of boroughs is not the busi- 
ness of yesterday. All of us have thought 
it, most of us, I hope, have said it was neces 
-sary : Every one of us has a right to asso- 
ciate for the enforcement of it. However, 
there is a ereat reason to suppose that the 
t>bjbct of these prosecutions go more to this 
than to that moonshine charge of sedition, 
which, employed as it now is, no man under- 
stands, for sedition is in every man’s mouth, 
but in no man’s book. F,very man interprets 
it according to his own sense, according to his 
own passions, and his own interest : the people 
wishing a reform, knew so well that this was 
the fact with a grettt many of their acquaint- 
ance; they knew so well the prejudices that 
had gOhe out, that they went to two magis- 
trates ami said, we mean to have such a meet- 
ing ; there are some hundreds of us, we can 
find no room to meet in ; let us, lor God’s 
sake, have the pleasure of your company, to sec 
'that we do nothing and wish nothing con- 
•Hfcry to the established government. Two 
-magistrates accordingly, as I am informed, 
attended, and the meeting broke up with per- 
fect quiet and decency. Why then we are 
•told that this was M r. Briellat’ s field ? he let 
*the justices come into the field : and why did 
lie let them come into the field? he had as 
good a right to shut them out as any body 
‘^Ise, unless they came in a certain form; 
however, they came, and the meeting broke 
up in peace. They accomplished their" object. 
What their object was I don't know pre- 
cisely ; but it was an object favourable to re- 
form. Mr. Briellat then got upon the table, 
and said Something which the witness could 
*not bear^ there are persons here, 1 dare say, 
nbo were present and heard what be sakl. 
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It was this ; says he, “ Gentlemen, we are 
reproached with being men enemies to peaoey 
let us show our adversaries they alone are of 
that description ; we seek liberty, but liberty 
is a peaceful thing and not a destructive one. 
Then don't let your passions break out, do 
not applaud, nor be clamorous, express nei- 
ther approbation or disapprobation, but lei 
every thing be quiet, and wnen we have done 
depart to your own homes peaceably.” To 
get upon the table, is that a wicked thing! or 
was it a wicked thing to tell people, a« there 
were a great many of them, not to make a 
noise? I am informed, it is incredible the 
peace, the silence, and the quiet with which 
this meeting was carried on. Well, Mr. Briel- 
lat was the cause of this ; he did not give 
them a quantity of beer, rich man as he is. 
When they had done their business, they all 
depart to their homes and so does he; but 
what happens ?-^Mr. Briellat, at the moment 
that he showed this desire of a reform in par- 
liament and of effecting it, this peaceable 
mode of obtaining a remedy (not by fire and 
sword, as be has been represented), is seized 
by a warrant, returning from this meet- 
ing. They thought they had caught him oiji 
the hip, tor they had found Mr. Goodman, 
the extra police officer, who in January last 
had heard these words, had bottled them up 
to this time, and now brought them out as 
brisk as any champagne for the occasion. 
But, gentlemen, is this the manner in which 
the prosecutions of a great and magnanimous 
nation are to be conducted ? Surely, surely, 
we are come to a sad pass, cast low indeed, 
when we are brought to this situation. Ana 
low indeed must tlrat administration be 
brought, which resorts to such expedients ; for 
this X will say, that all the experience of this, 
and all the countries that I have ever seen or 
heard of, will prove that the administration 
which cannot subsist without prosecution is 
in a gallopping consumption. I am sure, it 
is a sort of thing which every honest mind 
mint be disposed to resist. 

Gentlemen, you see that this man was com- 
mitted upon the evidence given to the magis- 
trate by Goodman, and upon the evidence of 
this butcher’s boy. I tell you that no part of 
the first charge is upon this indictment, but 
that reformation could not be effected without 
a revolution. Now, if you go out of the 
charge, and venture to condemn, upon any 
other words these persons can swear to than 
such as are upon this parchment (this only 
being what you are to determine the guilt 
upon), if you go out of it, you are doing con- 
trary to your duty. I say then, all that has 
been proved, with respect to this first charge 
is, that the defendant said, a reformation 
could not be effected without a revolution, 
excepting the mixture that has been made of 
what passed in the field. 

Mr. Chairmen. It does not appear to me that 
any evidence has been given as to What passed 
in the held. ^ J 
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Mr. Vavghan. Certainly not. Sir. Gentle- 
men, having done then with this part of the 
indictment, I proceed to the remaining part. 
And there I own I see that which would give 
me infinite pain if I did not know that I had 
evidence to resist it of infinitely greater credit 
than what is produced ; for how many per- 
sons were present at this time? — Five per- 
sons. How many are brought in support of 
the charge ? — Only one. Woodbridge, a but- 
cher’s boy, and that is all. He heard 
something which was read out of a book 
which he goes and reports at home, from 
whence he accompanies Goodman ; but he 
does not say a word to him about it till he 
gets to the magistrates. Gentlemen, I have 
not the evidence to prove it, or I could show 
you that it was founded in mere malice. But 
I have negative evidence. I have this kind 
of reproach to make to the prosecutors ; why 
did you not call the other persons that were 
present? there were other persons present; 
out you don’t bring forward any one of them. 
All that you bring forward is the butcher’s 
boy, although five persons were present. 
When was this? Last Oc^er — they were 
not dead — they had not bcMId their infor- 
mation from December to the present time. 
Gentlemen, were I not to call tncm, which I 
will do, it is enough for you to conclude, that 
their evidence is kept back, because this 
charge could not be otherwise supported. 

Gentlemen, you have before you a junior 
counsel, when opposed to gentlemen who 
have had the experience of twenty years, who 
know how to coax a jury, and who know how 
to keepalown an evidence, and no man feels 
so distressed as l do when I have persons of 
that description to cope with. But, gentle- 
men, I will set my foot upon a rock — the au- 
thorities of the law. For this purpose I have 
brought a book which all of you have heard 
of, and many of you have read, and I selected 
it for that reason. It is said by Mr. Justice 
Blackstone, upon the subject of evidence, as 
follows: “ The one general rule that runs 
through all the doctrine of trials is this, that 
the best evidence which the nature of the 
case will admit of, shall always be required, 
if possible to be had.” Was it not possible 
to tie had ? It was — these people live in Shore- 
ditch — they are tradespeople in Shoreditch. 
Woodbridge tells you, he knew their places 
of residence, why not inquire of him ? — why, 
because the others say the butcher’s boy 
dors not speak truth ; they say, he has been 
guilty of an infamous falsehood. Then, I 
say, they have not brought forward the best 
evidence, because the better evidence was 
many persons, and not one single person : if 
there is any better evidence that might have 
been produced, the very not producing it is a 
presumption that it would detect some false- 
hood which is concealed. Now then, gen- 
tlemen, though five persons were present, 
they came down here with only one witness 
to justify the last part of the charge, which I 


deny; I admit the former; l»say, the former 
is not criminal. There are cases where the 
evidence of one witness ought to be valid in 
the minds of a jury ; in the case of murder, 
for instance, where only one person is present, 
certainly the evidence of that person must 
be received ; for such a crime as that must 
be punished, and the only way to punish it 
is by bringing evidence, and the only evi- 
dence is one, and therefore that only evidence 
is good, credible evidence ; but if there are 
several persons present, that is not the case. 
You have not my word only, who have not 
been twenty months at the bar, when my 
learned friend has been above twenty years, 
but you have the words of Mr. Justice Black- 
stone ; he says, " One witness (if credible) 
is sufficient evidence to a jury of any single 
fact, though certainly the concurrence of two 
or more corroborates the proof.” Then, why 
not bring more? because they knew they 
could uot succeed upon it if they did. u Yet, 
our law considers that there are many trans- 
actions to which only one person is privy.” — 
There are many cases to which only one per- 
son can be privy, and therefore you must be 
satisfied with that one. “ And the law docs 
not always” ( always in italics) “ demand the 
testimony of two, as the civil law universally 
requires.” This is Mr. Justice Blackstone*s 
account of the nature of evidence. He will 
not be suspected of sedition ; for he was not 
an ardent friend to liberty. He was only a 
partial friend to liberty. It is for you to con- 
sider whether there is not the strongest pre- 
sumption against this witness ; I will bring 
to you persons, not butcher’s boys, not police 
officers, or any persons wishing to recommend 
themselves to favour, but two respectable per- 
sons, men who value their reputation as much 
as any of you — men in the same situation 
of life with the defendant — men in the same 
situation of life with yourselves. Now, if we 
produce such men to the latter part of the 
charge, we shall put an end to the whole of 
it ; tor, will you take upon yourselves, upon 
your oaths, to say this man is guilty, for say- 
ing, that reformation could not be effected 
without a revolution ? I trust you will receive 
directions from the bench desiring you not so 
to do. Will you say, that the same idea baa 
not entered into your own thoughts ? — if so, 
will you consider it as criminal ? Gentlemen, 
I think you will not so say, I think you will 
not be directed so from the Court. You will 
listen to what the Court shall observe with 
all respect; but I will remind you of tKe 
saying of one of the sincerest friends to the 
constitution, as then established, whether in 
its regal part or in its popular one. He says, 
“ That Decantatum, in our books, ad ques- 
tioncm facti non respondent judices, ad ques- 
tionem legis non respondent juratores, Lite- 
rally taken is true.” * Gentlemen, you are 


* See Bushcll’s Case in this CollecUop. 
Vol. VI. p. 1013. 
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all tradesmen, b\it I am sure most tradesmen 
know something of Latin. 

Foreman of the Jury. We shall thank you 
to English it for us, if you please. 

IVlr Vaughan. I was just going to translate 
it to you. “ That Decantatum, that is the 
maxim, in our books, to the question of fact 
the judges don't answer, to the question of 
law that jurymen do not answer, literally taken 
is true ;” that is the translation ; “ for, if it be 
demanded what is the fact, the judge cannot 
answer it; if it be asked, what is the law of 
the case, the jury cannot answer it.” This is 
the opinio u of Mr. Justice Vaughan, in the 
famous case of Bushell. Then he goes on to 
say, u a man cannot see by another’s eye, 
nor hear by another’s ear, no more can a man 
conclude or infer the thing to be resolved by 
another’s understanding or reasoning, and 

though the verdict” [Here is the material 

part, the distinction between the judge and 
the jury, a distinction that juries ought never 
to forget at any rate] — u and though the ver- 
dict be right tnat they give, yet tney being 
not assured it is so from their own under- 
standing, are forsworn, at least in foro con - 
scienti*,” * in the tribunal of conscience. 
This being the case, I trust you will do your 
duty, which is a much more interesting duty 
than mine. Most of you seem to be men of 
responsible characters in life; you will at- 
tend to the observations of the learned judges 
on the bench, who will make many excellent 
observations to you no doubt ; but you will 
remember they are not to be the rules of your 
verdict ; that in matters of law they are deci- 
sive, but you are the only persons to consider 
and to determine matters of fact. If you are 
prepared to determine that every man who 
. says a reformation cannot be effected without 
a revolution must go to prison, after the man- 
ner of imprisonments of this day, you are not 
the men that I believe you to be. If vou can 
take upon yourselves to say, that all tkc mat- 
ters in this record (and you must not travel 
out of it) were ever spoken by the defendant, 
if you can say so likewise, you are not the 
men I take you to be. On tnc other hand, if 
you think the honest character of an English- 
man is still to be preserved; if you think that 
a freedom of speech and a freedom of com- 
munication is still to go forward between 
Englishmen, remember that words, if even 
sworn to, are a sort of things very indetermi- 
nate, easily misconceived, and misrepresented, 
for words are no more than wind : the recol- 
lections of men frequently vary it, and the 
imaginations of men vary it likewise. If this 
is your opinion, you will find the defendant 
not guilty. But if those prejudices which 
have been endeavoured to be instilled into 
your minds by a knot of men terrible to this 
cpuntiy and to its justice, are to give way 
(which I cannot believe you will suffer them 
to do) to that which is the main object of 

• See in this Collection, Vol. VI. p. 1012. 
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yctir oaths, you have made trial by jury a very 
bad thing indeed, and the jurors ot the coun* 
try are become (as St. Matthew said of ano- 
ther description of men) “ like unto whited 
sepulchres, which indeed appear beautiful 
outward, but are within full of dead men’s 
bones.” 

Evidence for the Defendant. 
Benjamin Davis sworn. — Examined by Mr. 

Gurney. 

You are a cheesemonger in Shoreditch ? — 
Yes. 

Do you recollect Mr. Briellat coming to 
your house on the evening of the 17th ofOc- 
tober last? — Very well. 

At what time did he come ? — I believe it 
was between seven and eight in the evening. 

What evening in the week was it?— Thurs- 
day evening. 

Who was in your shop when Mr. Briellat 
came in ? — Mr. Fortescue, a wheelright, and 
two other men. 

Do you recollect their names?— Yes, one 
was Horam, and I do not recollect the name 
of the other. 

Those were the persons present, besides the 
witness Woodbridge? — Yes. 

When Mr. Briellat came in, we have heard 
you had some little conversation about the 
news, did you see Mr. Briellat produce any 
book ?— He did. 

What did he read? — I think it was a pro- 
phecy, taken out of the 1 1th chapter of Re- 
velations, and the 13th and 14th verses, con- 
cerning tne second woe. 

Can you recollect what were the words that 
he read? — The words, I think, were about 
the earth quaking, and a tenth part of the 
city falling. 

Was there any thing in that book respect- 
ing kings? — Not that I recollect. 

Did you attend to what Mr. Briellat read ? 
— Yes; I was close to him. 

Did you hear every thing he said ? — I did. 

Now, to the best of your recollection, did 
he say any thing whatever, in the reading of 
that book, respecting the abolition of kings 
from the face of the earth ? — No such thing. 

That you positively swear? — Yes. 

Did he say any such words, not reading 
them in the book ? — No, he did not. 

Did any conversation pass after Mr. Briel- 
lat had concluded the reading out of that 
book ?— None at all, not a word. 

Then I need scarcely ask you, if there was 
any conversation, after that, respecting kings? 
— No. 

Nor a wish that there were no kings at all ? 
—No. 

If he had uttered such words must you not 
have heard them ? — Yes. 

Or any words respecting the landing of the 
French ? — Not a word. 

Or, did he express a wish that 100,000 
French would land to fight against the go- 
vernment party?— No. 
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Can you take upon yourself to swear that 
bo such words were uttered by Mr. Briellat 
upon that occasion?— No such thing. 

Which went out of the shop first, Mr. ftricl- 
lat or the boy ?— The boy, one of his fellow- 
servants called him. 

At what period of the conversation, or of 
the reading, did he go out? — While he was 
reading the book one of his fellow-servants 
came and told him the supper was ready, or 
Something of that sort, and he went away ; 
Mr. Briellat went away with Mr. Fortescue. 

Cross-examined by Mr. Silvester. 

The boy, Woodbridge, was there ? — Yes. 

And there was no conversation of any sort ? 
—Yes. 

What was it about ? — He had a little book 
that he said he was going to read, and he 
seldom begins a book without reading it 
through. 

Briellat read about the earthquake, and 
then not a word more was said, but Fortescue 
and he walked out ? — I suppose he read on for 
a quarter of an hour or twenty minutes. 

Did he put the book in his pocket? — I don’t 
know. 

He did not say a word about the duke of 
York?— No. 

There was no conversation at all but merely 
talking about this book and reading this book, 
and that was all that passed ? — No, when 
Briellat first came in, before he began read 
ing, there were some words passed ;^he came 
in and said, how do you do, gentlemen all ? 
I believe that was the words, as nigh as I can 
recollect. 

You won't be positive? — No; I said, how 
do you do, Mr. Briellat? I hope you are very 
well. He said, he had been towards the city ; 
and I asked him, what news ? and he said, 
nothing particular; but I am almost tired. 

0 yes, there is news too, says he, they say 
the queen of France has been tried and cast, 
and they had sent to the emperor of Germany 
concerning it, that if he would draw his troops 
from the frontiers, they would save the queen, 
and would give him fourteen days to con- 
sider of it ; and he said, that the French army 
and the Spanish army had had a battle, and 
the French had got the better; and, says he, 

1 have got a book that was lent me, concern- 
ing the times now in France, a prophecy, I 
believe he called it, and then he read it. 

He did not say any thing about the duke of 
York's army being taken ? — No. 

Recollect yourself? — Oh! I recollect per- 
fectly. 

Nothing about the duke of York having 
like to have been taken ? — No. 

It was a book written by an anonymous 
writer ? — I do not know. 

Did he not say so ? — No. 

Nor any thing about the French attempting 
to land here ? — No. 

But all at once he pulled out the book?— 
No ; I said let us have the news first, and the 
book afterwards. 


And, after he had read the book, it was put 
in hi9 pocket without a single observation?— 
No. ' 

Not a single observation was made by any 
body ? — No, not a word: away be went and 
said no more about it. 

James Fortescue sworn. — Examined by Mr* 
Vaughan . 

What business are you? — A coach and cart 
wheelwright. 

Where do you live? — In the Curtain-road, 
Shoreditch. 

Do you know Mr. Briellat, the defendant? 
—Yes 

Did you see him any time in October last 
in the shop of Mr Davis, in Shoreditch ? — 
Yes. 

Were you present when he came in? — I 
* was, in about five or perhaps ten minutes be- 
fore he came in. 

Will you relate, as well as you can recollect, 
what passed during the time that you were 
there witb him ? — Yes ; I was iu Davis’s shop 
when Briellat came up to the door, with some 
irons upon his shoulder, and some fish in hk 
hand ; he came in at the door and says, gen- 
tlemen, how do you all do ? we made answer, 
we were very well. What news have you, 
says Briellat?- We said, we have no news at 
all, you are likeliest to know as you have been 
in the city ; says he, I know of none in par- 
ticular. We said, why, is there none at all? 
W hy, says he, there are two or three things 
Hying ; but 1 don’t know what it is particu- 
larly, for I have almost forgot, says he, 1 must 
recollect ; lie recollected a bit : why, says be, 
I will tell you, the first paragraph is, that they 
have tried the queen ot France, and it is re- 
ported that she is cast for death, and, says he, 
they say that they have sent a proposition or 
something of the kind to the emperor of Ger- 
many, if so be as be would wish to save her; 
the proposition was sent, and they demanded 
an answer at such a time, about fourteen 
days, from them; that if so be he woulddraw 
his forces from the frontiers, that they would 
save she and make a good provision for her 
and her family ; that was all very good we 
thought Why, says be, the French and 
Spaniards have had an engagement, and the 
Spaniards are drove from the frontiers, I 
understand. That is all that I know about 
that 

That was the end of the news ?— It was the 
end of the news ; he said, he had got an old 
prophecy, or something of that kind, in a 
pamphlet which he haa seen somewhere and 
borrowed, that related to the present state of 
affairs in France ; when the news was over 
lie pulled it out of his pocket and opened k, 
and began about the middle ot it ; the begin- 
ning ot it was in 17 17 ; 1 took particular no- 
tice of the year, because it was the year I was 
bom in. 

Do you mean to say, that was the begin- 
ning of the pamphlet? — No; the beginning 
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where Mr. Briellat began reading, there was a 
date of 1747, and this history or this prophecy 
was taken out of the Revelations, John the 
divined prophecy, and it went on concerning 
the revolution in France, as it signified this 
prophecy prophesied much like the troubles 
in France at tnis present time, and it was sup- 
posed by the prophecy that this French na- 
tion was the place where these troubles 
should begin. 

What part of the Revelations was it that 
the prophecy supposed to have that mean- 
ing?— The ilth chapter, I think > there was 
to be a very great woe and a very great earth- 
quake, and the tenth part of the city was to 

Was this explained to relate entirely to the 
affairs of France ? — Yes ; it was supposed that 
the nation of France was the place fixed for 
these troubles in that prophecy at this pre- 
sent troublesome time. 

How long did the reading of this prophecy 
last? — He read about twenty minutes or 
better, near half an hour. 

Did you see the butcher’s boy, Wood- 
bridge, there at that time ? — I cannot say I 
did see him; there were some butcher’s lads 
at the door, but they were there a very little 
time. 

After the reading, what passed ?— Nothing 
was said, but he shut up his book, took his 
fish in his hand and went away ; I went with 
him part of the way; I staid till Mr. Briellat 
went away; he wished the people a good 
night, and I walked with him to the turning 
which goes to his house, and I went up Holy- 
well-lane. 

Did you hear any conversation about the 
abolition of kings from the face of the earth 
on the part of Briellat?— No. 

You were there before he came in, and 
went away with him ? — Yes. 

During that time did you hear any thing 
about the French landing 100,000 men, or 
about the duke of York ? — Nothing at all. 

Can you positively recollect so as to be able 
to swear that ? — I stand here before God and 
man, and I would not tell a lie. 

James Fortescue cross examined by Mr. 5/7- 
vester. 

You live in Holywell* street? — No, in the 
Curtain* road. 

How long have you lived there? — Near 
twenty years. 

In the year 1778 you lived there ? — Yes. 

You have been a witness here before ? — No 
never upon any thing of any kind. 

In no court 'whatever? — No, no more than 
a trifling thing before a justice. 

Do you mean the jury should understand 
that you were never examined as a witness in 
a court of justice ? — No. 

Never at the Old Bailey? — No, never. I 
never was there in my life. 

Do you remember a man of the name of 
Edward Sellons ? —Yes. 

VOL. XXII. 
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He was an acquaintance of your’s, was he 
not ? — Yes. 

He lived by Kingsland ? — He lived in Kings- 
land-road. 

You have been acquainted with him some 
time, have not you? — No ; but I have some 
reason to know him. 

Upon your oath, were you not a witness in 
his behalf at the Old Bailey ? — No. 

I mean a man who was tried and convicted 
of a highway robbery at the Old Bailey, when 
you appeared in his behalf ?— No. 

You remember his being tried? — No; J. 
remember hearing talking of his robbing the 
mail. 

Do you remember his being handed in the 
year 1778? — Sellons was not hanged. 

Which of them was then ? — I don’t know, I 
suppose it was his accomplice. 

Tnen you have heard of it? — I heard he 
had turned evidence. 

And you mean to say, you never were a 
witness for that man at the Old Bailey? — 
No, nor any where else. 

You never were examined upon that trial? 
— No ; I speak the truth. 

You had no concern at all in that trial ?— 
No. 

Did you know any thing of this meeting at 
Hackney? — No, I know nothing of it. 

Now, as to this book that was read, there 
was nothing in it about kings? — No. 

Nor kingly government ? — No. 

Nor a word about monarchy ? — No. 

What was it that was to be overturned, for 
I happen to know what book you are alluding 
to ? — I don’t know. 

Do you mean to say, there was nothing in 
it about overturning monarchy ?— Not a word. 

And this book was read and put in his 
pocket, without a single observation from him 
or any body else ? — Y es. 

And as to the butcher’s boy, whether he 
was there or not, you will not be positive ? — 
No; as to Sellons, I was obliged to summon 
him at Whitechapel-court. 

Do you mean to deny that Sellons was 
either a principal or accomplice in the robbery 
f of the mail in 1778 ? — I know nothing about 
it any farther than people say. 

Reply. 

j Mr. Sikester. Gentlemen of the jury, it 
now becomes my turn to make a few obser- 
vations upon the defence set up for this man 
at your bar. You have had a long declama- 
tion, of no less than an hour and a half, in 
which all ranks of men, from the highest to 
the lowest, have been libelled ; there is not 
a man, there is not a courjt but what has been 
attacked, in my opinion, in a very improper 
manner. In the first place, we are told (and 
the gentleman avows it himself , that his 
principles are, that a reform is necessary, and 
that the constitution can be altered and 
ameliorated by a set of banditti assembling in 
fields round this metropolis, 
i 3 P 
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Mr. Vaughan. I said no such thing — that 
is your interpretation. 

Mr. Silvester. It is my interpretation. 
Gentlemen, he justifies at this momeut the 
meeting at Briellat’s and says he had a 
right to call any number of people he pleased 
together, for the purpose of amending the 
constitution. He says, the first charge is not 
proved, because, though it states that this 
man has said, that “ a reformation could not 
be effected without a revolution,” he says, 
the meaning of the word revolution is, to go 
back to a former state Where are we to 
draw the line ? Are we to go back to the late 
revolution in this country, to the state of the 
savages of America, or to the present state of 
the people in France, who are without cither 
law or religion ; but we thank God we have 
both laws and religion. 

Gentlemen, it has been told you, that the 
courts of justice have In these times inflicted 
more severe punishments than have ever 
been done since the revolution. It does not 
become us practisers at the bar to find fault 
with those judgments, which have been given 
by men of the first character, by men who 
consider well and judge right what punish- 
ments men deserve, nor is this or any other 
court to be intimidated, and told that these 
punishments are too severe ; it is with the 
court to punish the offender according to the 
crime, and to hold him up as an example to 
deter others from committing the like of- 
fences. 

Gentlemen, it is told you, and made a kind 
of triumph, that formerly the system of 
reform was supported by our virtuous and 
immaculate prime minister, as if to be im- 
maculate and virtuous were in these times a 
subject of reproach. But, gentlemen, we are 
now trying a plain fact, which, I think, is 
brought home to your satisfaction. My 
learned friend called upon you to consider 
your wives and children. I, in my turn, also 
claim your protection for your wives and 
children ; the only way to protect them is by 
supporting the constitution and the govern- 
ment under which we all live ; for when this 
is overturned there is an end of all our pro- 

a , and every thing becomes anarchy and 
ision. 

Gentlemen, it has been told you, that I 
personally, having practised a long time at the 
oar, am possessed of some art, some contriv- 
ance. I dou't know that any man need to be 
ashamed of conducting this or any cause to 
the best of his ability. I don’t know that it 
is a reproach to that gentleman for exerting 
bis abilities in a bad cause, which his certainly 
is, neither is it a reproach to me that I have 
had the honour of practising in this court, and 
before a man who understands law as well as 
any of the judges. It is the pride of my 
heart to attend before such a bench, from 
whence you will hear the law laid down as it 
ought to be laid down. 

The learned gentleman lias quoted Black- 


stone to you, who says, that juries are judges 
of the law as well as judges of the fact. So 
they are, and you are the persons to deter- 
mine the fact, having received your informa- 
tion from the court of what the law of the 
case is. 

Gentlemen, it is told you, that the best 
evidence that the nature of the case will 
admit of ought always to be produced and an 
author is quoted for it. But, gentlemen, it is 
likewise, by the same author, said, that one 
witness, if believed, is fully sufficient. So h 
is ; we all know, that in many transactions 
that pass one good credible witness is suffi- 
cient. But it is said, that it is necessary, that 
every witness should be called. Why so? if 
the gentleman thought it was law that he 
was stating to the jury, and did not mean to 
mislead them, why did he not cal! all the per- 
sons who were present ? But as the gentle- 
man perfectly well knows that some persons 
might hear the whole and others not the 
whole of it, you are to impute perjury to that 
boy, who can have no interest, who tells you 
a plain fact, whose character they have not 
touched, because they knew they could not 
affect it ; he tells you a plain natural story, 
that they were conversing about the news, 
about the duke of York being taken and the 
army ; arid then he states, that there was a 
book, which Briellat had in his custody, anti 
which he read, wishing that all kings sboukl 
be abolished from the face of the earth. 
Gentlemen, I don’t know whether it has hap- 
dened to you, but it strikes me, that it is a 
hook purporting to be a discourse upon the 
Revelations, in which the fali of monarchy is 
predicted to happen in the vear 179$, and as 
people have supposed is applicable to France. 
Gentlemen, it is said, that we ought to pro- 
duce this book. Is it so ? Who has the book ? 
Briellat himself, for he put it in his pocket; 
he might therefore have produced it, but he 
has not produced it. 

Gentlemen, two witnesses arc called to 
contradict this boy, and upon whose testi- 
mony you are*to impute perjury to him. One 
of them tells you, he does not recollect whe- 
ther the hoy was there, therefore his testi- 
mony is not material. The first witness tells 
you, that Briellat seldom read a book but 
what he finished, and when he had finished 
reading, without saying a single word, he put 
it in his pocket and went away. Is that pro- 
bable ? Is it likely ? He takes out a book and 
reads about the tenth part of a city falling by 
an earthquake, and not a single observation 
follows it, not even that it was wonderful that 
in the year 1747 this should 4*ave been pre- 
dicted, but not a single observation was made. 
Gentlemen, it is possible that the witnesses 
may be speaking of different times ; for the 
last witness does not recollect whether the 
boy was there or not, and yet we are to be 
told that we are a nation of informers, and 
that we shall all become informers, which is 
a disgrace to us. 
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Gentlemen, the boy, in my mind, acted 
wisely, he acted prudently in not talking of 
this to any body, but going with an officer to 
a magistrate and telling the story. Some of 
my witnesses have been asked about being 
alarmed. Why, gentlemen, one is to be 
alarmed when seditious men are planting 
themselves from east to west in various 
parts of the town. I say, gentlemen, when 
one sees that, it is high time for every honest 
man to join to put a stop to it, when persons 
are collected together thus in every part of the 
town. When you hear one man speaking 
seditious words in one part of the town, ana 
another in another, you have reason for fear 
and for alarm ; and a great deal of praise is 
due to those who stand forward as your de- 
fenders. Then the only attack is upon this 
boy. whose testimony, in roy mind, remains 
unshaken ; but what do they say to the evi- 
dence of all the other witnesses ? Here is 
Goodman, who tells you that he is a publican, 
that he heard a conversation, in which this man 
stated that there should be a revolution, and 
that nothing would do good but a revolution. 
His fears are not alarmed till a meeting is to 
be held at this man’s house, at which all the 
persons in that neighbourhood are called toge- 
ther. Is this a legal meeting ? Have we no 
other mode, or could they apply to nope of 
their law friends to know how they were to 
be assembled ? Have we no sheriffs whose 
business it is to call a meeting ? Have we not 
two worthy representatives who might have 
assembled them? But Mr. Briellat is to 
assemble, in the neighbourhood of Spital- 
fields, all the men who were out of work, and 
harangue them upon a table. I don’t impute 
what he said upon the table but to show the 
disposition of that man’s mind. 

Gentlemen, it has been stated to you that 
application was made to two magistrates. 
Have we any evidence of that ? None at all ; 
the fact is not true, and it is not their inter- 
ruption now that will prove it. They knew 
the fact would not bear them out, and they, 
as lawyers, ought to know that that is not 
the way to call a meeting of the county, the 
only legal meeting of the county is called by 
the sheriff. 

Gentlemen, have they attempted to show 
any animosity in this man, Goodman, or is it 
any imputation upon him that he is a con- 
stable ? many of you, I dare say, have served 
the office of constable with credit to your- 
selves; and whether a man is appointed by 
the court lect or by the magistrates, does it fol- 
low that he is to be a subject of reproach, that 
he has forgotten every thing that is just and 
honourable, aud that he is for a paltry expec- 
tancy to perjure himself? But does it stand 
upon h is evidence alone ? No, a very respect- 
able tradesman, Mr. Alport, confirms his tes- 
timony in every respect, and then Mr. Adams 
does the same ; he fixes it in the very words 
of the indictment, he tells you that he said, 
no good would be done in this country till a 
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reformation took place, and that could not be 
done without a revolution. 

Now, gentlemen, really I ought to make an 
apology to you for taking up so much of your 
time upon so plain a question, after the long 
speech you have heard ; in which you have 
had ministers attacked, the bar attacked, the 
whole nation attacked, in short every body, 
that could be lugged in, has been attacked in 
this business. The gentleman has told you 
that if you give a verdict improperly you are 
forsworn ; Gentlemen, he does not know you, 
if he supposes you could give a verdict impro- 
perly ; he doe9 not know me, if he thinks I 
could ask you so to do. I wish nothing but a 
verdict consistent with your oaths, consistent 
with your consciences. I know you well, you 
are respectable men in your situation, and 
you will give a just verdict ; whatever that 
verdict is, I, for one, shall be satisfied. The 
law has made you the guardians of our liberty, 
our property and our lives from the highest to 
the lowest the highest cannot do injustice, 
nor the lowest be oppressed with impunity, 
and therefore you are to disregard every thing 
of that kind, on the one side as well as on the 
other ; it is not because Briellat, as has been 
stated to you, is a man of property, not be- 
cause he is a man of fortune, or has had the 
honour to sit in that box, that shall screen him 
to day — I only wish that persons in higher 
situations, who are guilty of like offences, 
were also brought to this bar. Here you have 
not a low man, it is acknowledged that he is 
a man of property, that he is in a good situa- 
tion in life, that he is your equal, and there- 
fore becomes the more an object of danger. 
It is said this is an improper prosecution. I 
should be glad to know if you were in the 
situation of the attorney -general, and a per- 
son were to come to you, and lay information 
that a man had been speaking seditious words, 
for the purpose of exciting a disturbance in 
this country; and that afterwards he was 
about to hold a meeting at his house and in 
his field, whether you would not think it your 
duty to bring forward such a man? He hears 
what the witnesses have to say, and he says it 
ought to be inquired into ; then let a jury of 
the country inquire whether these facts are 
true, if true he incurs the punishment due to 
them ; if thev are not true the magistrate has 
been imposed upon, but that is no disgrace to 
him ; for it is the duty of every man concerned 
in the administration of justice to lay facts of 
a heinous nature before a court and jury for 
them to determine whether they are or are 
not true, and that is the simple question for 
you to try. I shall not go through the whole 
of the case about a reform in parliament, for 
it has nothing to do with it, it is only made 
use of as an argument on the part of the 
counsel for the defendant to captivate your 
understanding, and if possible to prejudice 
your minds ; you are to suppose that all these 
notable reformers are persons who are your 
friends, and who will ease you of taxes. It 
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mav be so m France, which is now the most 
unfortunate country in the world, without 
laws, religion or government, and yet you are 
told that taxation is a burthen which you 
ought not to bear. I can only say you bear it 
in common with the rest of your fellow- citi- 
zens ; here the taxes are proportioned to your 
property, it does not fall upon the person, but 
upon the property ; it was not so in France, 
and yet that is made use of as an argument 
to throw a prejudice upon a prosecution of 
,this kind. And then you are told that there 
are some rotten boroughs which ought not to 
be represented in parliament ; but whether 
they ought or ought not is not for us to dis- 
cuss in a court of justice, nor is it for Briellat 
to discuss at the head of his weavers near 
Spitalfields. I say, gentlemen, I ought to 
make an apology for detaining you so long. — 
All you have heard has been a declamation 
and an attack upon the government, and 
upon those who are administrators of the 
government of this country, without giving 
an answer to a single observation ; the only 
point of evidence has been to discredit that 
witness, and instead of discrediting him, I am 
of opinion he is confirmed, 

Gentlemen, having said so much, I shall 
sit down perfectly satisfied on which side your 
verdict will be, because I know you are men 
of sense, 1 know you are men of integrity. 

SUMMING UP. 

Mr. Mainzvaring. Gentlemen of the Jury ; 
This is an indictment against the defendant, 
Thomas Briellat, charging him with certain 
misdemeanors, in unlawfully and seditiously 
uttering, publishing and declaring in a certain 
conversation which he then and there held 
concerning the constitution, the words fol- 
lowing, that is to say, a reformation cannot 
be effected without a revolution ; and then 
there is another count follows in this indict- 
ment, charging him with the same, that we, 
meaning tile people of this realm, have no 
occasion for any kings ; and then there is a 
third charge in the indictment, stating him 
to have said, that there will never be any 
peace or good times until all kings are abo- 
lished from the face of the earth. Then 
there are other counts mentioning these 
words, and then comes a seventh count, which 
charges the defendant to have said, it is my 
wish that there were no kings at all ; and 
the ninth count, charges the defendant to 
have said, I wish the French would land 
100,000 men in England to fight against all 
the government party. 

Gentlemen, these are the charges laid 
against the defendant as words spoken by 
him with a seditious and a malicious design. 

Gentlemen, it appears to me that upon 
this occasion your duty and your province 
lie in a very narrow compass indeed, that 
you have no occasion to be perplexed or 
entangled with history or politics ; if you will 
only impress upon your minds one or two 


short principles, in my opinion, it will carry 
you tnrougn this business as fair, honest, 
upright men, discharging that duty which 
you owe your country. Certainly we cannot 
but admit that no man is punishable for the 
discontent and dissatisfaction of his own 
mind; men have a right to their own opi- 
nions, and I should be sorry to see a map 
stand at this or any other bar in any criminal 
court of judicature, because he had in an un- 
guarded manner delivered sentiments not 
strictly legal, or which, if construed too 
strictly, might be considered as seditious; 
but, gentlemen, no man in a discontented 
state of mind is to infuse that discontent into 
the minds of others, by which he disturbs 
the public tranquillity, and becomes a very 
capital offender against the laws of his 
country ; because, whatever disturbs the 
tranquillity of the kingdom is a general detri- 
ment to us all : therefore it appears to me 
that the question here for your consideration 
is, whether this man comes within that 
latter description ; if he does not, I think 
you ought to acquit him ; but it^ upon the 
whole of this business, you think he is of that 
disposition, why then certainly you can have 
no doubt in your minds, and you will find him 
guilty. 

Gentlemen, in this case I would have you 
go rather farther than what you usually take 
upon you, to be judges of the fact ; but I 
would have you in some degree be judges of 
the law also : you will take into your consi- 
deration, not merely whether he said the 
words, but you will consider also the intent 
with which he uttered them. 

Gentlemen, it has been said by the learned 
counsel for the defendant, that a reform is 
necessary, and that he thinks so ; he has a 
right so to think ; but the question is, what 
method is to be taken to obtain it : a man 
wishing to bring about a reform has no right 
to enforce it by violence, by force of arms, — 
that is no less an offence than high treason. 

Gentlemen, in observing upon one of the 
counts in this indictment, where it is stated, 
that the defendant said a reformation cannot 
be effected without a revolution, it is asked, 
what is a revolution ? — a revolution does not 
mean a subversion of government, it means 
a revolving of things. It may have that 
meaning in some cases; but you roust take 
the subject matter ; if it is applied to the 
government of this country, it is a subversion, 
a total change in the government of the coun- 
try ; there cannot be two opinions about it 

Gentlemen, I need not trouble you- with 
any farther observations before I state the 
evidence that* has been given to you upon 
this occasion, and you will be to consider how 
far the defendant is guilty or not, according 
to the circumstances which 1 shall shortly lay 
before you. 

[Here Mr. Mainwaring summed up the 
evidence on both sides to the jury, and then 
proceeded as follows.] 

t 
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Now, gentlemen, the evidence on the part 
of the defendant contradicts that on the part 
of the prosecution, and it is for you to deter- 
mine which speaks the truth ; and of course 
you will not judge from the number of wit- 
nesses, but uom the whole circumstances of 
the case ; you will consider it ; I believe you 
are thoroughly possessed of the sense of the 
obligation you are under to do justly. 

Gentlemen, I should have told you, that 
there is no evidence at all of any criminal 
act done at Hackney, and therefore you must 
acquit him upon the two last counts. There is 
no evidence to prove that any such thing was 
said at Hackney, and therefore you will find 
him not guilty of those counts. 


The Jury retired, and in about three 
hours returned a verdict, finding the de- 
fendant Guilty. 

Mr. Mainwaring. Do you mean to find 
him guilty of all the counts in the indictment? 

Foreman. Yes, except the two last counts. 
At the same time it is the desire of the 
gentlemen of the jury that I recommend him 
to mercy. 

The Court sentenced Mr. Briellat to twelve 
months imprisonment, 100/. fine, and security 
for his good behaviour for three years, him- 
self in 500/., and two sureties for 250/. each. 


582. Proceedings on the Trial of an Information, filed Ex-Officio 
by his Majesty's Attorney General, against John Lambert, 
James Perry,* and James Gray, for a Seditious Libel. 
Tried by a Special Jury in the Court of King’s Bench, 
before the Right Hon. Lloyd Lord Kenyon, on Monday 
the 9th of December : 34: George III. A. D. 1793. 


To the original report of this trial, pub- I 
lished by Deorett, Mr. Perry, one of the de- 
fendants, prefixed the following 

.ADVERTISEMENT. 

In presenting the following trial to the 
public, at a period, the most critical, perhaps, 
with respect to prosecutions, that ever oc- 
curred in the annals of this country, the 
editor was chiefly influenced by two consi- 
derations : 

First, the question, which arose in an 
early stage of the proceedings, with respect 
to juries, determined a very important rule of 
practice, namely, that the first special jury 
struck and reduced according to law, must 
try the issue joined between parties. This 
decision of a controverted point, in the man- 
ner most consistent with common sense, and, 
as appeared from the pleadings, agreeable 
to the ancient practice of the courts, and 
founded upon the statute law of the realm, is 
certainly to be estimated as an acquisition of 
no common magnitude to the subject. 

Secondly, this is the first trial, since the 
libel bill passed into a law, completely con- 
ducted upon the principles of that bill, and 
may serve as the best illustration of the wise 
and excellent provisions of the law, as it now 

* 6ee in this collection the cases ol 
Messrs. Lambert and Ferry, on a commit- 
ment by the House of Lords for a breach of 
privilege, a. d. 1798; and in the court of 
KingVbench for a libel on the King, a. d. 
1810 . 


stands, with respect to libel : a law admirably 
calculated to remove obscurity, to defeat im- 
proper influence, to facilitate the ends of 
justice, by simplifying its operations, and to 
afford additional security for the full enjoy- 
ment of the most valuable privilege of 
Englishmen. 

Impressed then with the view of this 
trial, as connected with great principles, and 
involving consequences the most important, 
both to the present age and to posterity, I 
have been anxious to render the following 
statement of the proceedings as full and cor- 
rect as possible. Fidelity and accuracy are 
the only merits of a reporter ; these I have 
carefully studied ; it is not allowed to him 
who transmits the sentiments of others, to 
hoast of his labours, or to claim the reward 
of public approbation : in this instance, I find 
myself sufficiently repaid, with the pleasing 
reflection that 1 have been called, in an age 
of prosecutions, to record one verdict gained 
to the cause of freedom. 

On Tuesday, the 25th of December, 1792, 
the following paper appeared as an advertise- 
ment in the Morning Chronicle : 

At a meeting of the society for political in- 
formation, held at the Talbot-inn, in Derby, 
July 16, 1792, the following address, decla- 
ratory of their principles, &c. was unani- 
mously agreed to, and ordered to be printed : 

“ To the Friends of Free Inquiry and the 
General Good. 

| “ Fellow citizens ; — Claiming it as our inde- 
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feasible right to associate together, in a peace- 
able and friendly manner, for the communi- 
cation of thoughts, the formation of opinions, 
and to promote the general happiness, we 
think it unnecessary to offer any apology for 
invitiog you to join in this manly and benevo- 
lent pursuit : the necessity of the inhabits 
ants of every community endeavouring to 
procure a true knowledge of their rights, 
their duties, and their interests, will not be 
denied, except by those who are the slaves of 
prejudice, or the interested in the continuation 
of abuses. As men who wish to aspire to the 
title of freemen, we totally deny the wisdom 
and the humanity of the advice to approach 
the defects of government with 4 pious awe 
4 and trembling solicitude/ What better doc- 
trine could the pope, or the tyrants of Europe 
desire? We think, therefore, that the cause 
of truth and justice can never be hurt by | 
temperate and honest discussions ; and that 
cause which will not bear such a scrutiny, 
must be systematically or practically bad. i 
We are sensible that those who are not friends 
to the general good, have attempted to in- 1 
frame tne public mind with the cry of 
* danger/ whenever men have associated for 
discussing the principles of government ; and 
we have little doubt but such conduct will be 
pursued in this place ; we would, therefore, 
caution every honest man, who has really the 
welfare of the nation at heart, to avoid being 
led away by the prostituted clamours of those 
who live on the sources of corruption. We 
pity the fears of the timorous, and we are 
totally unconcerned respecting the false 
alarms of the venal. We are in the pursuit 
ot truth, in a peaceable, calm, and unbiassed 
manner; and wherever we recognize her 
features, we will embrace her as the compa- 
nion of happiness, of wisdom, and of peace. 
This is the mode of our conduct ; the reasons 
for it will be found in the following declara- 
tion of our opinions, to the whole of which 
each member gives his hearty assent. 

Declaration. 

1. 44 That all true government is instituted 
for the general good, is legalized by the ge- 
neral will, and all its actions are, or ought to 
be, directed for the general happiness and 
prosperity of all honest citizens. 

2. “ That we feel too much not to believe, 
that deep and alarming abuses exist in the 
British government; yet we are at the same 
time fully sensible, that our situation is com- 
fortable, compared with that of the people of 
many European kingdoms ; and that as the 
times are in some degree moderate, they 
ought to be free from riot and confusion. 

3. 44 Yet we think there is sufficient cause 
to inquire into the necessity of the payment 
of seventeen millions of annual taxes, exclu- 
sive of poor-rates, county rates, expcnces of 
collection, &c. by seven millions of people ; 
wc think that these expeaces may be reduced, 


i without lessening rhe true dignity of the na- 
tion or the government : and therefore wish 
for satisfaction in this important matter. 

4. 44 We view with concern the frequency 
of wars. We are persuaded that the interests 
of the poor can never be promoted by acces- 
sion of territory, when bought at the expense 
of their labour and blood, and we must say, 
in the language of a celebrated author, 4 We, 
* who are only the people but who pay for wars 
4 with our substance and our hlood,wi I [notecase 
4 to tell kings/ or governments, 4 thattothem 
4 alone wars are profitable *. that the true and 
4 just conquests are those which each makes 
4 at home, by comforting the peasantry, by 
4 promoting agriculture and manufactories ; 
4 by multiplying men, and the other produc- 
4 tions of nature ; that then it is that kings 
4 may call themselves the image of God, whose 
4 will is perpetually directed to the creation of 
4 new beings. If they continue to make us 
4 fight and kill one another in uniform, we will 
4 continue to write and speak, until nations 
4 shall be cured of this folly/ We are certain 
our present heavy burthens are owing, in a 
great measure, to cniel and impolitic wars, 
and therefore wc will do all on our part, as 
peaceable citizens, who have the good of the 
community at heart, to enlighten each other, 
and protest against them. 

5. 44 The present state of the representation 
of the people calls for the particular attention 
of every man, who has humanity sufficient to 
feel for the honour and happiness of his 
country ; to the defects and corruptions of 
which we are inclined to attribute unneces- 
sary wars, &c. &c. We think it a deplorable 
case when the poor must support a corruption 
which is calculated to oppress them; when 
the labourer must give his money to afford 
the means of preventing him having a voice 
in its disposal ; when the lower classes may 
say, 4 We give you our money, for which we 
4 have toiled and sweat, and which would save 
4 our families from cold and hunger ; but we 
4 think it more hard that there is nobody whom 
4 we have delegated, to see that it is not im- 
4 properly spent ; we have none to watch over 
4 our interests ; the rich only are represented.’ 

4 The form of government since the revolu- 
4 tion, is in some respects changed for the 
4 worse : by the triennial and septennial acts 
4 we lost annual parliaments: besides which, 

4 the wholesome provisions for obliging privy 
4 counsellors to subscribe their ad vice with their 
4 names, and against placemen and pensioners 
4 sitting in parliament have been repealed.’ 
It is said, that the voice of the people is the 
constitutional control of parliament; but 
what is this but saying, tliat the representa- 
tives are naturally inclined to support wrong 
measures, and that the people must be con- 
stantly assembling to oblige them to do their 
duty ? An equal and uncomipt representation 
would, wc are persuaded, save us from heavy 
expenses, and deliver us from many oppres- 
sions ; we will therefore do our duty tp pro- 
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cure this reform, which appears to us of the 
utmost importance. 

6. “ In short, we see with the most lively 
concern an army of placemen, pensioners, 
&c. fighting in the cause of corruption and 
prejudice, and spreading the contagion far 
and wide ; a large and highly expensive mi- 
litary establishment, though we have a well 
regulated militia; the increase of all kinds of 
robberies, riots, executions, &c. though the 
nation pays taxes equal to the whole land 
rental of the kingdom, in order to have his 
property protected and secured ; and is also 
obliged to enter into separate associations 
against felonious depredations. A criminal 
code of laws, sanguine and inefficacious ; a 
civil code so voluminous and mysterious as 
to puzzle the best understandings ; by which 
means, justice is denied to the poor on ac- 
count of the expense attending the obtaining 
it; corporations, under ministerial or party 
influence, swallowing up the importance, 
and acting under the voice of the people ; 
penalties inflicted on those who accept of 
offices without conforming to the violation of 
their consciences and their rights ; the voice 
of free inquiry drowned in prosecutions, and 
the clamours of the pensioned and interested ; 
and we view, with the most poignant sorrow, 
a part of the people deluded by a cry of the 
constitution and church in danger, fighting 
with the weapons of savages, under the ban- 
ners of prejudice, against those who have 
their true interest at heart ; we see with equal 
sensibility the present outcry against reforms, 
and a proclamation (tending to cramp the 
liberty of the press, and discredit the true 
friends of the people) receiving the support of 
numbers of our countrymen ; we see the con- 
tinuation of oppressive game laws and de- 
structive monopolies ; we see the education 
and comfort of the poor neglected, notwith- 
standing the enormous weight of the poor- 
rates; we see burthens multiplied, the lower 
classes sinking into poverty, disgrace, and 
excesses, and the means of these shocking 
abuses increased for the purposes of revenue ; 
for the same end, excise laws, those badges 
and sources of oppression kept up and multi- 
plied. And when we cast our eyes on a 
people just formed in a free community, with- 
out having had time to grow rich, under a 
government by which justice is duly admi- 
nistered, the poor taught and comforted, 
property protected, taxes few and easy, ana 
that at an expense as small as our pension 
list, we ask ourselves, 4 Are we in England ? 
4 Have our forefathers fought and bled, and 
4 conquered for liberty ? Ana did they not think 
4 that the fruits of their patriotism would be 
4 more abundant in peace, plenty, and happi- 
4 ness? Are we always to stand still or go 
4 backwards ? Are our burthens to be as heavy 
4 as the most enslaved people ? Is the condi- 
4 tion of the poor never to be improved V 
Great Britain must have arrived at the highest 
degree of national happiness and prosperity, 


and oar situation must be too good to be 
mended, or the present outcry against reforms 
and improvements is inhuman and crimi- 
nal. But we hope our condition will be 
speedily improved, and to obtain so desirable 
a good is the object of our present association ; 
a union founded on principles of benevo- 
lence and humanity ; disclaiming all connec- 
tion with riots and disorder, but firm in our 
purpose, and warm in our affections for 
liberty. 

7. 44 Lastly, we invite the friends of free- 
dom throughout Great Britain to form similar 
societies, and to act with unanimity and firm- 
ness, till the people be too wise to be imposed 
upon, and their influence in the government 
be commensurate with their dignity and im- 
portance. 

“Then shall we be Free and Happy. 

44 By order of the Society, 

44 S. Eyre, Chairman." 


In Hilary term 1793, the following infor- 
mation ex officio was filed in the court of 
King’s-bench, by sir Archibald Macdonald 
then attorney-general, afterwards lord chief 
•baron of the Exchequer. 

Middlesex , S it remembered, that sir 
to wit. t Archibald Macdonald, knight, 
attorney-general of our present sovereign lord 
the king, who for our said lord the £ing in 
this behalf prosecutes, in his proper person 
comes into the court of our said lord the king, 
before the king himself at Westminster, on 
Wednesday next after the octave of St. Hilary, 
in this same term, and for our said lord the 
king rives the court here to understand and 
be informed, that our sovereign lord the king, 
before the printing and publishing of the 
false, wicked, scandalous, and seditious libel 
hereinafter next mentioned, to wit, on the 
twenty-first day of May, in the thirty-second 
year of his reign, to wit, at Westminster, ill 
the county of Middlesex aforesaid, had, by the 
advice of his privy council, issued and caused 
to be published his royal proclamation, 
whereby, after reciting that divers wicked and 
seditious writings had been printed, pub-, 
lished, and industriously dispersed, tending 
to excite tumult and disorder, by endeavour- 
ing to raise jealousies and discontents in the 
mmd9 of his faithful and loving subjects, 
respecting the laws and happy constitution of 
government, civil and religious, established in 
this kingdom, and endeavouring to vilify and 
bring into contempt the wise and wholesome 
provisions made at the time of the glorious 
revolution, and since strengthened and con- 
firmed by subsequent laws for the preserva- 
tion and security of the rights and liberties of 
his faithful and loving subjects; and that 
divers writings had also been printed, pub- 
lished, and industriously dispersed, recom- 
mending the said wicked and seditious publi- 
cations to the attention of all our said lord the 
king’s faithful and loving subjects ; and that 
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his said majesty had also reason to believe 
that correspondences had been entered into 
with sundry persons in foreign parts, with a 
view to forward the criminal and wicked pur 
poses above mentioned, and that the wealth, 
nappiness and prosperity of this kingdom 
dia, under divine providence, chiefly depend 
upon a due submission to the laws, a just 
confidence in the integrity and wisdom of 
parliament, and a continuance of that zealous 
attachment to the government and constitu- 
tion of the kingdom which had ever prevailed 
in the minds of the people thereof, and that 
there was nothing which our said lord the 
king so earnestly desired as to secure the 
public peace and prosperity, and to preserve 
to all nis loving subjects the full enjoyment 
of their rights and liberties, both religious 
and civil ; our said lord the king therefore 
being resolved, as far as in him lay, to repress 
the wicked and seditious practices aforesaid, 
and to deter all persons from following so 
pernicious an example, by bis royal proclama- 
tion so issued, solemnly warned all his loving 
subjects, as they tendered their own happiness 
and that of their posterity, to guard agamst all 
such attempts, which aimed at the subversion 
of all regular government within this kingdom; 
and which were inconsistent with the peace 
and order of society, and earnestly exhorted 
his said subjects, at all times and to the 
utmost of their power, to avoid and discourage 
all proceedings tending to produce riots and 
tumults; and our said lord the king did thereby 
strictly charge and command all his magis- 
trates in and throughout his kingdom of Great 
Britain, that they should make diligent in- 
quiry in order to discover the authors and 
printers of such wicked and seditious writings 
as aforesaid, and all others who should dis- 
perse the same ; and our said lord the king did 
further charge and command all his sheriffs, 
justices of the peace, chief magistrates in his 
cities, boroughs, and corporations, and all 
other his officers and magistrates throughout 
his kingdom of Great Britain , that they should, 
in their several and respective stations, take 
the most immediate and effectual care to 
suppress and prevent all riots, tumults, and 
other disorders, which might be attempted to 
be raised or made by any person or persons 
which, on whatever pretext they might be 
grounded, were not only contrary to the law, 
but dangerous to the most important in- 
terests of this kingdom ; and our said lord 
the king did thereby further require and 
command all and every his magistrates afore- 
said, that they should from time to time 
transmit to one of his said majesty’s principal 
secretaries of state, due and full information 
of such persons as should be found offending 
as aforesaid, or in any degree aiding or 
abetting therein, it being our said lord the 
king’s determination, for the preservation of 
the peace and happiness of his faithful and 
loving subjects, to carry the laws vigorously 
into execution against such offenders as afore- 


said: nevertheless one John Lambert, late of 
the parish of Saint Clement Danes, in the 
county of Middlesex, printer; James Perry, 
late of the liberty of the Rolls in the said 
county of Middlesex, gentleman; and James 
Gray, late of the liberty of the Rolls aforesaid, 
gentleman, being wicked, malicious, seditious 
and ill-disposed persons, and being greatly 
disaffected to our said lord the king, and to 
the constitution and government of this king- 
dom, and wickedly, maliciously, and sedi- 
tiously designing, contriving, and intending to 
disturb the peace and tranquillity of our lord 
the king and of this kingdom, and to scan- 
dalize, defame, and vilify die constitution, laws 
and government of this kingdom, and to bring 
the same into hatred and contempt with his 
said majesty’s subjects, and to infuse and instil 
into the minds of his said majesty’s subjects, a 
belief that they were oppressed by his said ma- 
jesty’s government and abuses therein, and by 
means of cruel, impolitic wars, and unnecessary 
wars, entered into by his said majesty against 
foreign powers, and to excite and stir up dis- 
loyalty, discontents, and seditions amongst his 
said majesty’s subjects, and to seduce, insti- 
gate, and encourage his said majesty’s subjects 
to resist and oppose his said majesty in the 
administration of bis government, and in the 
exercise of the lawful powers and authorities 
vested in him by the constitution of this king- 
dom, on the twenty-fifth day of December, m 
the thirty-third year of the reign of our said 
lord the now king, at the parish of St. Mary- 
le-Strand, in the county of Middlesex afore- 
said, to complete, perfect, and bring to effect 
their said wicked and seditious contrivances 
and intentions, wickedly, maliciously and sedi- 
tiously did print and publish, and cause to be 
printed and published, in a certain newspaper 
called the Morning Chronicle, a certain false, 
wicked, scandalous and seditious libel, in the 
form of an address of a society for political 
information, held at the Talbot Inn, in Derby, 
July 16, 1792, declaratory of their principles, 
&c. and directed to the Friends of Free In- 
quiry and the General Good, in which said 
libel are contained (among9t other things) 
divers false, wicked, scandalous, malicious 
and seditious matters of and concerning our 
said lord the king’s government of this king- 
dom, and of and concerning the constitution 
of this kingdom, according to the tenor and 
effect following, that is to say, “ We” (mean- 
ing the society aforesaid) “ feel too much not to 
believe that deep and alarming abuses exist 
in the British government” (meaning his said 
majesty’s government of this kingdom), “ yet 
we are at the same time fully sensible that 
our situation is comfortable, compared with 
that of the people of many European king- 
doms, and that as the times are, in some 
degree, moderate, they ought to be free from 
riot and coufusion. — 3. Yet we think there 
is sufficient cause to inquire into the neces- 
sity of the payment of seventeen millions of 
annual taxes, exclusive of poor-rates, county 
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rates, expenses of collection, &c. &c. by seven 
millions of people : we think that these ex- 
penses may he reduced, without lessening the 
true dignity of the nation” (meaning this king- 
dom) 44 or the government,’* (meaning the go- 
vemmentofthis kingdom)** and therefore wish 
for satisfaction in this important matter. 4. 
We view with concern the frequency of wars,’* 
(meaning amongst others the wars of his said 
majesty and his subjects with foreign powers) 
“ we are persuaded that the interests of the 
poor can never be promoted by accession of 
territory, when bought at the expense of their 
labour and blood ; and we must say, in the ! 
language of a celebrated author, we who are 
only tne people, but who pay for wars with 
our substance and our blood, will not cease to 
tell kings or governments, that to them alone 
wars are profitable ; that the true and just ' 
conquests are those which each makes at j 
home by comforting the peasantry, by pro- 
moting agriculture and manufactories, by 
multiplying men and the other productions of 
nature ; that then it is that kings may call > 
themselves the image of God, whose will is | 
perpetually directed to the creation of new 
fceings ; if they continue to make us fight and j 
kill one another in uniform, we will continue 
to write and speak until nations shall he 
cured of this folly. We are certain our present 
heavy burthens” (meaning burthens of the 
subjects of this kingdom) “ are owing in a 
great measure, to cruel and impolitic wars” 
(meaning cruel and impolitic wars entered 
into by his said majesty against foreign 
powers), “ and therefore we will do all on our 
part, as peaceable citizens, who have the good 
of the community at heart, to enlighten each 
other, and protest against them. 5. The 
present state of the" representation of the 
people” (meaning the representation of the 
people of this kingdom in the parliament 
thereof) ** calls for the particular attention of 
every man who has humanity sufficient to 
feel for the honour and happiness of his 
country, to the defects and corruptions of 
which we are inclined to attribute unnecessary 
wars, &c. &c. We think it a deplorable case 
when the poor” (meaning the poor of this 
kingdom) “ must support a corruption” (mean- 
ing corruption of the representation of the 
people of this kingdom in the parliament 
thereof) “ which is calculated to oppress them” 
(meaning the poor of this kingdom),** when 
the labourer must give his money to afford 
the means of preventing him having a voice 
in its disposal, when the lower classes may say 
We give you our money for which we have I 
toiled and sweat, and which would save our 1 
families from cold and hunger, but we think 
it more hard that there is nobody whom we 
have delegated to see that it is not improperly 
and wickedly spent; we have none to watch 
over our interests, the rich only are repre- 
sented: the form of government” (meaning 
the government of this kingdom), “ since the 
Revolution, is in somo” (meaning some) “ re- 
VOL. XXII. 


| spects changed for the worse; by the triennial 
and septennial acts” (meaning acts of the 
parliament of this kingdom), “ we lost annual 
parliaments; besides which, the wholesome 
provisions for obligsno” (meaning obliging) 
“ privy counsellors to subscribe thair” (mean- 
ing their) 44 advice with their names, and 
against placemen and pensioners sitting in 
parliament” (meaning the parliament of this 
kingdom), “ have been repealed. It is said 
that the voice of the people is the constitutional 
control of parliament” (meaning the parlia- 
ment of this kingdom) ; “ but what is tills but 
saying that the representatives” (meaning the 
representatives of the people in the parliament 
of this kingdom) ‘* are naturally inclined to 
support wrong measures, and that the people 
most” (meaning must) “ be constantly assem- 
bling to oblige them to do their duty. An 
equal and uncorrupt representation” (meaning 
representation in the parliament of this king- 
dom) ** would, we are persuaded, save us 
from heavy expenses, and deliver us from 
many oppressions ; we will therefore do our 
duty to procure this reform, which appears to 
us of the utmost importance. 0. In short, 
we see with the most lively concern an army 
of placemen, pensioners” (meaning persons 
holding places and pensions under the go- 
vernment of this kingdom), “ &c. fighting in 
the cause of corruption and prejudice, and 
spreading the contagion far and wide ; a large 
and highly expensive military establishment” 
(meaning the military establishment of this 
kingdom), “ though we have a well-regulated 
militia ; the increase of all kinds of robberies, 
riots, executions, &c. though the nation” 
(meaning this kingdom) ** pays taxes equal to 
the whole land retail” (meaning rental) ** of 
the kingdom, in order to have his property 
protected and secured ; and is also obliged to 
enter into separate associations against felo- 
nious depredations- a criminal code of laws” 
(meaning a criminal code of laws of this king- 
dom) ** sanguine and inefficacious — a civil 
code” (meaning a civil code of laws of this 
kingdom) “ so voluminous and mysterious as 
to puzzle the best understandings ; by which 
means justice is denied to the poor” (meaning 
the poor of this kingdom), “ on account of 
the expense attending the obtaining it. Cor- 
porations” (meaning corporations of this king- 
dom) 44 under ministerial or party influence, 
swallowing up the importance, and acting 
against the voice of the people” (mean- 
ing the people of this kingdom) ; 44 penaltie” 
(meaning penalties) “ inflicted on those who 
accept of offices without conforming to the 
violation of their consciences and their rights, 
the voice of free inquiry drowned in prosecu-? 
tions, and the clamours of the pensioned and 
interested ; and we view with the most 
poignant sorrow a part of the people” (mean- 
ing the people of this kingdom) 44 deluded by a 
cry of tne constitution and church in danger, 
fighting with the weapons of savages under 
the banners of prejudice against . those who 
3 Q 
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have their true interest at heart — we see with , 
e^ual sensibility the present outcry against 
reform*, and a proclamation” (meaning his 
said majesty’s royal proclamation) “ tending 
to cramp the liberty of the press, and discredit 
the Lrue friends of the people, receiving the 
support of numbers of our countrymen — we 
see the continuation of oppressive game laws” 
(meaning the game laws of this kingdom) 
u and destructive monopolies ; we see the 
education and comfort of the poor” (meaning 
the poor of this kingdom) “ neglected, not- 
withstanding the enormous weight of the 

I )oor-rates ; we see burthens multiplied, the 
ower classes” (meaning the lower classes of j 
the subjects of this kingdom) “ sinking; into | 
poverty, disgrace, and excesses; and the j 
means of these shocking abuses increased for 
the purposes of revenue for the same, and 
excise laws” (meaning the excise laws of this 
kingdom,) “ those badges and sources of op- j 
predion, kept up and multiplied; and when j 
we cast our eyes on a people just formed in a 
free community, without having had time to 
grow rich under a government by which jus- 
tice is duly administered, the poor taught and \ 
Comforted, property protected, taxes few and 
easy; and at an expense as small as that of 
our pension list — we ask ourselves are we in 
England ? Have our forefathers fought, and 
bled, and conquered, for liberty P And did 
they not think that the fruits of their I 
patriotism would be more abundant in peace, 
plenty, and happiness? Are we always to 
stand still, or go backward ? Are our bur- 
thens” (meaning the burthens of the subjects 
of this kingdom) “ to be as heavy as the most 
enslaved people ? Is the condition of the poor” 
(meaning the poor of this kingdom) “ never to 
be im proved ? Great Britain must have arrived 
at the highest degree of national happiness 
and prosperity, and our situation must be too 
good to be mended, or the present outcry ' 
against reforms and improvements is inhu- 
man and criminal; but we hope our condition j 
will be speedily improved, and to obtain so j 
desirable a good is the object of our present j 
association, au” (meaning an) u union founded I 
on principles of benevolence and humanity, j 
disclaiming all connexion with riots and dis- 
orders, but firm in our purpose, and warm in 
our affections for liberty.- 7. Lastly, we 
invite the friends of freedom throughout 
Great Britain to form similar societies, and to , 
Stct with unanimity and firmness, till the 
people” (meaning the people of Great Britain) 

“ be too wise to be imposed upon, and their I 
influence in the government be commensurate j 
with their dignity and importance ; then shall 
We be free and happy: by order of the society. 
S. Eyre, chairman,” (meaning the chairman 
to the said society). In contempt of our said 
lord the king, in open violation of his laws, to 
the evil and pernicious example of all others 
in the like case offending, and against the 
peace of our said lord the king, bis crown 
tod dignity. And the said attorney-general 


of our said lonl the king, for our said lordtbe 
king, further gives the court here to under- 
stand and be informed, that the said John 
Lambert, James Perry, and James Gray, bein* 
wicked, malicious, seditious, and ilbdisposcl 
persons, and wickedly and seditiously con- 
triving and intending to disturb the peace 
and tranquillity of our said lord the king, 
and of trtis kingdom, and to excite and 
stir up the subjects of our said lord the king 
to hatred and contempt of our said loro 
the king, and of the constitution, laws, and 
government of this kingdom, on the said 
twenty-fifth day of December, in the thirty- 
third year of the reign of our said lord the 
now king, at the parish of Saint Marv-k- 
Strand aforesaid, in the county of Middles 
aforesaid, to complete, perfect, and bring to 
effect, their said last-mentioned wicked and 
seditious contrivances and intentions, wick- 
edly, maliciously, and seditiously, did print 
and publish, and cause to be printed and 
published, in a certain newspaper, called the 
Morning Chronicle, a certain other false, 
wicked, scandalous, and seditious libel, of and 
concerning our said lord the king, and of and 
concerning the constitution, laws and gotera- 
ment of this kingdom, according to the tenor 
and effect following: u In short, we 9ee, with 
the most lively concern, an army of pbre- 
men, pensioners ’ r (meaning persons hokfiw 
places and pensions under tne government r? 
this kingdom,) “ &c. fighting in the came of 
corruption and prejudice, and spreading the 
contagion far and wide; a large andbagWy 
expensive military establishment,” (meanhtt 
the military establishment of this kingdom) 
u though we have a well-regulated militia; 
the increase of all kinds of robberies, riots 
executions, &c. though the nation” (meaning 
this kingdom) u pays taxes equal to the whole 
land retail ” (meaning rental) * 4 of the king- 
dom, in order to have his property protected 
and secured, and is also obliged to enter into 
separate associations against felonious de- 
predations ; a criminal code of laws,” (mean- 
ing a criminal code of laws of this kingdom) 
" sanguine and inefficacious ; a civil code/ 
(meaning a civil code of laws of this king- 
dom) “ so voluminous and mysterious, as to 
puzzle the best understandings; by which 
means justice is denied to the poor,” (mean- 
ing the poor of this kingdom) “ on account of 
the expense attending the obtaining it: tor- 
orations,” (meaning corporations of this 
ingdom) “ under ministerial or party 
ence, swallowing up the importance, and act* 
ing against the voice of the people (ttcsfr 
ing tne people of this kingdom) “ penaHie* 
(meaning penalties) “ inflicted on those who 
accept of offices without conforming to the 
violation of their consciences and their tigb*» 
the voice of free inquiry drowned in 
tions, and the clartdutt of the pensioned 
interested : and we view with tne ttofckfofe 
nant sorrow, a part of the people * (SP*k? 
the people of thi$ kingdotb) “ dcuNV By 1 
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cry of the constitution and church in danger, 
fighting with the weapons of savages, under 
the banners of prejudice, against those who 
2l&ve their true interest at heart : We see, with 
equal sensibility, the present outcry against 
jreforms, and a proclamation” (meaning the 
$aid proclamation so issued by his saia ma- 
jesty on the said twenty-first day of May as 
aforesaid) " tending to cramp the liberty of 
the press, and discredit the true friends of 
the people, receiving the support of numbers 
of our countrymen * we see the continuation 
of oppressive game laws ” (meaning the game 
laws of this kingdom) “ and destructive mo- 
nopolies ; we see the education and comfort 
of the poor,” (meaning the poor of this king- 
dom) “ neglected, notwithstanding the enor- 
mous weight of the poor-rates; we see bur- 
thens multiplied, the lower classes ” (meaning 
the lower classes of the people in this king- 
jdom) "sinking into poverty, disgrace, and 
excesses; and the means ot these shocking 
abuses increased, for the purposes of revenue 
ior the same; and excise laws,” (meaning the 
excise laws of this kingdom) “ those badges 
and sources of oppression, kept up and mul- 
tiplied.” In contempt of our said lord the 
lung, in open violation of his laws, to the 
pvil and pernicious example of all others 
in the like case offending, and against the 
peace of our said lord the king, his crown 
and dignity. Whereupon the said attorney- 
.generai 1 of our said lord the king, who for our 
said lord the king in this behalf prosecuteth, 
for our said lord the king, prayetn the consi- 
deration of the Court here in the premises, 
and that due process of law may be awarded 
against them the said John Lambert, James 
Perry, and James Gray, in this behalf, to 
make them answer to our said lord the king 
touching and concerning the premises afore- 
said. 


In Trinity Term a rule was made in the 
usual way, on the motion of the prosecutor, for 
a special jury. Forty-eight jurors were struck ; 
and in Easter Term they were reduced by the 
parties to twenty-four. In the sittings after 
Easter, the cause came on, and seven of the 
special jurors caiue into the box. Sir John 
Scott, the then Attorney General, did not 
pray a tales, and the trial went off as a re- 
manct pro defectu juratorum. 

In Michaelmas Term the prosecutor, on a 
motion of course, took out a rule for a new 
special jury. This the defendants thought 
irregular. 

On Friday, the 15th day of November, the 
#ionourablc Thomas Erskine moved the Court 
as follows : 

My lord, the motion which I am about to 
address to the Court, will deserve your lord- 
ship’s particular attention, as it relates to one 
of thp most essential rights and liberties of 
the subject, the trial by jury. 


Your lordship may recollect, that at thp 
sittings after the last term in this place, an 
information, filed by the attorney-general, 
against the proprietors and printer of the 
Morning Chronicle, for a supposed libel in 
that newspaper, was called on tor trial in the 
ordinary course of things. Seven of the spe- 
cial jurors, struck under the rule obtained by 
the crown itself for the trial of the cause, ap*. 
peared, and came into the box to be sworn; 
but the attorney-general did not think proper 
to pray a tales to complete the pannel. — The 
cause, therefore, of course, went off, pro de- 
jecta jurdtorum . 

My lord, if any special reason existed why 
the jury so appearing should not be permitted 
to try the information, when it came on 
again for trial, and the crown had moved upon 
such special matter, verified by affidavit, to 
discharge the original rule under which the 
jury was appointed, I should, according to the 
nature of the objections, have been prepared 
to give them an answer. Bflt, my lord, no 
suen proceedings have been had or attempted. 
The crown has made no objections to the 
jurors, nor any motion in court to discharge 
the original rule under wiiich the jury was im- 
pannelled : but assuming it to be the law that 
the rule was spent and expired, by the trial 
going over, for defect of jurors, they have, as 
a motion of course (drawn up, upon the sig- 
nature of cbunsel out of court), obtained a 
second rule for striking a jury, as if no former 
rule had ever existed, and as if no jury had 
been struck under it. 

I confess I was not a little surprised at this 
attempt to impannel a jury, without the con- 
sent of the defendants, between whom and 
the crown the former had been reduced and 
ascertained under the first rule. — On their 
part, I therefore now object to the proceed- 
ing, as totally illegal and hostile to the free- 
dom of trial ; and I humbly move that this 
new rule may be discharged. 

I do not know that I am able to state, at 
this moment, any direct' precedent for my 
motion, nor is it necessary that I should, be- 
cause I found my application upon the whole 
statute law of the kingdom respecting the 
trial by jury, which is positive and unequivocal 
on the subject, which no practice can shake, 
and which no decisions of the Court, if there 
were any, could repeal or over-rule. 

Lord Kenyon. The application crosses all 
my ideas of the law upon the subject. It 
would be highly dangerous to impartial trial, 
if the juries were known to the parties so long 
before the trial. It is very strange if the law 
be so. 

Mr. Erskine. My lord, the authors of our 
laws seem to have thought very differently on 
this subject. They seem to have entertained 
no jealousy, that the trial by the country, 
which was instituted for the people’s protec- 
tion, could ever be too favourable to them ; 
on the contrary, the most ancient statutes of 
the kingdom express no fears for the crown, 
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but for the subject only, and provide that 
jurors shall be struc k so long before the day of 
trial, that the defendant may know them, 
and be prepared to take his challenges. The 
act of the 42d of Edward 3, chap. 11, ex- 
pressly gives this reason. After stating that 
divers of the people had been disherited and 
oppressed, from not having had knowledge 
before-hand of those who were to pass in tne 
inquest, it enacts, that the names of the jurors 
should be returned into court in the term be- 
fore the assizes, and that, in the mean time, 
the parties, on demand, should view the same * 

The whole statute law, from that period, 
apeaks the same language, down to the fa- 
mous statutes of king William and queen 
Anne, which give to defendants, accused of 
high treason, the names and abodes not 
merely of the jurors, but of the very witnesses 
to be examined against them on the trial. 
So far, indeed, is it from being true, that, by 
the common law, a jury, once summoned, and 
not attending, couul not be distrained again 
to appear at a future day, as is supposed by 
Mr. Justice Page, in Masterman’s note, that 
they were bound to give their attendance 
from assizes to assizes, in infinitum , until the 
reign of William the third. 

The statute of the 13th Edward 1. chap. 
30, f had expressly directed, that, upon the 

• The following are the words of the 
statute : 

“ Item, Forasmuch as divers mischiefs 
have happened, because that the panels of in- 
quests which have been taken before justices 
by writ at scire facias , and other writs have 
not been returned before the sessions of the 
justices at the Nisi Prius, and otherwise, so 
that the parties could not have knowledge of 
the names of the persons which should pass 
in the inquest, whereby divers of the people 
have been disherited and oppressed : it is or- 


default of jurors, the justices should pat in 
the inquest no other than those first sum- 
moned ; and this regulation was so much the 
settled law, that the act of William, for the 
ease of jurors, and the regulation of trial, re- 
cites, that, as the law then stood, it often 
happened that upon causes going off at the 
assizes, for defect of jurors, the same jjuron 
were obliged to attend again and again at 
the trial of one and the same cause, to 
their great expense and trouble; and after 
this preamble, a new venire facias , for the 
first time in the history of the law, was given 
to the parties, to bring in a new jury, upon 
the default of those impannelled under the 
first writ. It is therefore only by the effect 
of this statute, that a jury, once summooed, 
is discharged before trial; and the statute 
not extending, nor indeed relating at aO to 
special juries, they remain upon the old foot- 
ing. Special juries do not exist, as many 
people seem to suppose, by the authority of 
a modern statute ; on the contrary, they are 
as ancient as the law itself, and were always 
struck, as they are at this day, by direction of 
the Court, when trials were had at the bar 
and not at nisi prius ; the act of the 3d of 
George 2, chap. 25, having no relation to 
such juries, except as it removes a doubt with 
regard to the legality of striking them for the 
trial of misdemeanors. This legality the star 
tute recognises ; and putting special juries, 
struck in the crown-office, on the same foot- 
ing with those in civil cases, directs them to 
be struck by rule, as they anciently were in 
cases of trials at bar, and enacts, that the jury 
so struck, shall be the jury to try the cause. 

Indeed, so notorious is it, that a jury sum- 
moned, and not attending, could be distrained 
to appear again (till the law. as far as it re- 
lated to common juries, was altered by the 
statute of king William), — that we know that 
the whole jury process of the courts at this 
clay is founded upon that law ; for the venire 


i 

dained, That no inquest, but assises and deli- 
verances of gaols, be taken by writ of Nisi ! is always returnable on the last day of the 
Prius, nor in other manner, at the suit of any, term before trial, at which day it is entered on 
great or small, before that the names of all record, as of course, that default was made by 
of them that shall pass in the inquests be re- the jurors summoned; and then the distru i- 
tumed in the Court: and that the sheriffs gat issues to bring them in on the day in 
array the panels in assises four days at the . banc, in the term following, unless the jus- 
least before the sessions of the justices, upon ] tices shall come to the assizes in the interval; 
pain of twenty pound, so that the parties may 1 under which clause of nisi prius y the trials arc 
nave the view of the panels, if they the same all had. — So that the process at this day, 
demand. And as to the return or answer of 


the bailiffs of franchises, they shall make 
their answer to the sheriff six days before 
their session upon the same pain. And in all 
manner of panels arrayed by the sheriffs, or 
bailiffs within franchise, shall be put the most 
substantial people, and worthy of credit, and 


building fiction on reality, to give precision 
and uniformity to practice, ratifies that which 
is supposed now to have been contrary to ail 
practice whatsoever. In ancient times, eveiy 
man, in a civil cause, knew, upon the return 
of the venire in term, the jury that was to 
come at the assizes. The sheriff now, by tbe 


not suspect, which have best knowledge of act of the 3d of George 2, returns one panneT 


the truth, and he nearest.” See Statutes of 
the Realm, Vol. I, p. 339, 390. 

t The words are “ And from henceforth 
the justices shall not put in assises or juries 
any other than those that were summoned to 
the same at the first” Sec Statutes of the 
Realm, vol. 1. p. 86. 


for all, which effectually prevents a defect of 
jurors ; but special juries remain untouched 
by that statute. The reason and justice of 
the thing moreover support my construction. 
The attorney- general alone can pray a talcs 
in a criminal cause; for the statutes go no 
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farther than to give defendants a right to pray 
the tales in penal actions, prosecuted qui tam 
with the Crown, but not in cases where the 
Crown is the prosecutor alone. It is true 
that the attorney- general now grants his war- 
rant of course to a defendant to pray one, but 
he may legally refuse it; and the subject’s 
liberties are not to rest upon the courtesies 
of the officers of the Crown. What, then, is 
contended for in this right to change the 
jury ? Why, nothing short of this, that if the 
attorney-general does not like his jury, he 
may forbear to pray a tales himself ; — he may 
also refuse his warrant, without which the 
defendant cannot pray one ; and this he may 
do, toties q unties, until he has got a jury to 
his fancy. I am not arguing that Mr. Attor- 
ney General is likely to attempt this practice 
for such purposes ; but the country is not to 
hold its rights upon the courtesy of the prero- 
gative, or the honesty of those who may oc- 
casionally represent it. 

Mr. Erskme then proceeded to state the 
modern cases, which clearly showed that the 
practice of the Court bore him out in the law 
on the subject. He stated the King v. Hart, 
Cowp. 412, and the King v. Joliffe, 4 T. R. 
285 ; but he relied implicitly, he said, on the 
law. 

One of the officers of the crown-office 
handed up to Mr. Justice Buller, an opinion 
of Judge Page, in the 13th of George 2, that 
a new jury ought to be granted ; but Mr. Jus- 
tice Buller said, the defendants should take 
a rule to show cause, as it was of great im- 
portance to be argued and ascertained. 

Lord Kenyon said, he thought it scarcely 
necessary; but granted they might take a 
rule. A rule was therefore granted. 

On Monday the 25th of November 1792, 
the rule came on to be argued.* 

* The arguments are thus reported in 5 
T. R. 453. 

The Kikg against Perry, ^id two others. 

In Hilary term last an information was 
filed by the attorney-general against the de- 
fendants for a libel, to which they pleaded 
not guilty in Trinity term. In the same 
term a special jury was struck, but for the 
default of jurors at the sittings after Trinity 
term, the information was not tried. A rule 
having been since obtained for striking a new 
special jury ; 

Mr. Erskine , on a former day, moved to 
discharge it, on the ground that after a spe 
rial jury had been once struck, that jury 
alone, or as many of them as appeared when 
the cause came on to be tried, with the ad- 
dition of talesmen, only could" try the cause. 
That the stat. 3. Geo. 2, c 25, sect. 15, 
enacted, that “ the jury so struck, &c should 
be the jury returned for the trial of the said 
issue ” That in R. v. Jolliffe, [4 T. R. 
285] where the trial had been put off on 
the day first appointed, the prosecutor ap- 


Mr. Bearcroft, on the part of the crown, 
contended that the cases cited by Mr. Era- 
kine were not in point. In the case of the 
King against Hart, the special jury of forty- 
eight had not been reduced to twenty-four by 
the parties, and the jurors had hot come into 
Court. In the case of the King against Jol- 
liffe, the cause had been put off on account of 
some publications, which might have in- 
fluenced the jury.* In the next term, a new 
jury was struck, so that the case was in point 
for the Crown, and it was so much the more 
so, as the new jury was moved for by a soli- * 
citor as well versed in the general practice as 
any solicitor of that court. Their lordships 
would agree with him in this description, 
when they heard that the solicitor for the de- 
fendant in that cause was Mr. Lowten, and 
he was solicitor also for the present defen- 
dants. In that cause, then, Mr. Lowten had 
moved for a new trial, and here he opposed a 
new jury. — -[Mr. Bearcroft was set right in 
the case of Jolliffe. In that instance the trial 
first went off, because, from the publications 
which had been made, the Court thought that 
the jury might be influenced. In the term 
after this, the cause came on again, and both 
parties agreed to have a new jury. A second 
time it was put off, through the delicacy of 
Mr. Justice Gould; and on the third time it 
was brought on again, and the prosecutor 
moved for a new jury, without any pretext 
of influence, or of any other argument for a 
new jury. This Mr. Lowten, as solicitor.for 
the defendant (and who had not been em- 
ployed in the beginning of the cause) ob- 
jected to, and the Court refused.] 

Mr. Bearcroft read from the notes of the 
late Mr. Masterman, one of the secondaries 
of the crown-office, a case where it was his 
opinion, that a new jury was conformable to 


* With respect to this, see the case of the 
dean of St. Asaph, anti Vol. XXI. pp. 848, et 
seq. 

plied to lord Kenyon, at his chambers, for a 
new jury, which was refused, and the jury 
first struck tried the defendant — He also 
produced an affidavit, in which it was stated 
that the venire and distringas of the former 
jury in this case were returned; and that 
the twenty-four persons named in those 
writs were alive and resident in the county. 
And he observed that, though a distinction 
formerly prevailed in cases where there 
had been a change of sheriff after the time 
of striking the first jury, in which cases a new 
special jury was struck, that distinction had 
been exploded in R. v. Hart [Cowp. 412.] 

Mr. Bearcroft now showed cause against 
this rule, and insisted that what had been 
done in this case was warranted by practice 
and authority, and supported by principle. 
That it was of great importance to tne admi- 
nistration of justice that there should not be 
a standing jury, and that the parlies might 
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*be practice ; and he quoted also a cause 
against lord Charles Fitzroy, where Mr. Low- 
ten had also, as solicitor for the defendant, 

have no opportunity of tampering with the 
jury. That in point of practice it bad been 
usual to strike a new special jury, whenever 
the cause went off for a default of jurors at 
the time first appointed. That, in a very 
late case, R. v. Lord Charles Fitzroy, which 
was an information in nature of a quo war- 
ranto, a new special jury had been struck, as 
a matter of course, under such circumstances. 
That in R. v. Jolliffe, after the trial had been 
put off at the spring assizes on account of 
some hand bills which the defendant had 
distributed with a view of influencing the 
juxy, a new special jury was struck in the 
Easter term following as a matter of course, 
and not on the ground of the defendant's hav- 
ing attempted to influence the former jury; 
and that the application for another special 
jury (alluded to by the defendant’s counsel in 
making this motion) was afterwards in Tri- 
nity term ; but that in fact the jury first ap- 
pointed did not try the defendant, but a se- 
cond special jury struck in the Easter term 
after the assizes when the trial was first 
fixed. That in R. v. Hart, the twenty- four 
had not been struck, and that the only ques- 
tion there was whether the master should 
reduce the forty-eight to twenty- four. And 
that this very question had been determined 
in It. ®. Waring. [The following note of R. 
v. Waring was read from the manuscripts of 
the late Mr. Masterman : — R. v. Waring. 
Indictment against the defendant for peijury, 
in East. 12 Geo 2. The defendant pleaded 
not guilty in Trinity terra following ; when 
Mr. Wirley, on behalf of the prosecutor, 
moved for a special jury. The record went 
down for trial at the ensuing assizes, and the 
special jury were returned for the trial ; but 
She cause was not entered with the marshal, 
the prosecutor's witnesses not being able to 
attend. In the Michaelmas term following 
the Court gave costs to the defendant against 
the prosecutor for not having proceeded to 
trial. In Hilary* term following a motion 
was made for a special jury by Mr. Burrell, 
which was opposed by Mr. Taylor, the de- 
fendant’s counsel, who said he did not see 
any season why the same jury should not be 
summoned to attend at the next assizes. Sed 
per curiam (Probyn J. and Chappie J. abs.) 
“ If the party desire a new special jury, we 
cannot refuse him one." And Page J. 
“ seemed to think that the former could not 
be summoned." Per Curiam , let there be a 
new special jury.] 

Mr. Justice Butler having asked the prose- 


• N. B. No rule for such jury appears 
to have been drawn up either in Hilary or 
Easter term, but in Trinity term following 
there was a rule for a special jury at the in- 
stance of the defendant. 


moved for a new jury, and had succeeded; 
but he owned, that in this case it had been 
consented to by both parties. 

cutor's counsel whether he had seen a con- 
trary determination in R. v. Franklin, and 
received an answer in the negative, read 
those parts of the following note, which are 
applicable to this point. “ The King 
Franklin [Vide 2 Sess. case, page 333, S C.] 
Hil. 5 G. 2, B. R. 1731. Franklin was con- 
victed upon an information for publishing, a 
libel against the government ; and now Mr. 
Bootle moved that the prosecutor should 
bring in the postea, and that the jury process, 
&c. might be filed ; and said such a motioQ 
was granted in the case of the King v. Wand, 
and also in the case of the King v. Wright 
It was objected by the Court (upon the infor- 
mation of Mr. Masterman) that it was con- 
trary to the practice of the Court in these 
cases to hasten and oblige the Crown to 
bring in the postea upon motion ; and that 
the defendant could not move in arrest of 
judgment till the prosecutor had brought in 
the postea , and given a rule, &c. to the de- 
fendant Mr. Bootle ; there seems to be no 
reason for such practice. In all cases re- 
lating to the revenue, &c. where the Crown 
is prosecutor, the defendant upon motion hyh 
a rule of course to bring in the paste a ; the 
same reason holds in this case, and stronger; 
for should the prosecutor refuse to bring in 
the postea at all, the verdict will not only 
hang over his head in the interim ; but sup- 
pose the defendant be in custody and cannot 
find bail, he must remain there till the Crown 
thinks proper to bring in the postea*, which, 
perhaps, may never be brought in at all, and 
so the party be without remedy. Rule per 
curiam nisi. 

“ At another day, Mr. Attorney-General 
came and showed cause, and alleged that this 
motion was contrary to practice. That there 
was no one instance that the postea was ever 
filed in these cases, but that it always re- 
mained in the hands of the clerk in court ; 
and that when it is brought into Court, the 
distringas is always annexed to it, and brought 
in along with it The defendant, if he please, 
may move to have the paste a brought in, 
which is the common motion in these cases, 
in order to move in arrest of judgment. It is 
impossible that the distringas should be fifed, 
there being no file} for that purpose in the 
crown-office: it is always annexed to the 
postea , and cannot be separated from it upon 
any motion. As to the vepire (he said) that 
was filed before this motion was made, and 
if the defendant had any objection to that, it 
was open to his inspection. 

“ Mr. Bootle and Mr. Fasakerly cotUri. 
If the postea and distringas are brought into 
Court it will answer our purpose. Although 
the distringas is annexed to the postea up am 
the return, and is brought into court shag 
with it, yet it is always sent back ngpio to Jte 
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Mr. Bearcroft then said, he would argue 
the auestion on the reason of the rule. It 
struck him as a most important point indeed, 


filed, for H is no part of the record, nor is it 
entered up upon the plea. 

u Per curiam ; the distringas cannot be 
filed; there is no file in the office for that 
purpose. The defendant after conviction may 
come at any time within the four first days 
of the term, and upon motion oblige the 
clerk in court to attend and bring in the pot - 
tea : he is entitled to it de jure , and this is 
the constant practice in these cases. — And so 
they made a rule that the postea and distrin- 
gas should be brought into court, and the 
venire filed. 

u Mr. Franklin being convicted upon an 
information for publishing a libel, his counsel 
moved to set aside the verdict, the trial being 
by a jury who had no authority ; and ob- 
jected that a rule being made in B. R* for a 
special jury for the trial at the sittings after 
Trinity term expressly, and he not being 
then tried, could not afterwards be tried by 
the same jury at the sittings after Michael- 
mas term, but that a new rule should have 
been made by the Court; and they compared 
It to the case of Lear ; where upon motion 
to the Court to appoint a day for execution, 
a rule was obtained accordingly, but at the 
day execution was suspended by his majesty. 
In the subsequent term a new application 
was made to tne Court, and a second day ap- 
pointed, but his majesty was then pleased 
to grant a further reprieve, which occasioned 
a mesh application, Ac. The same reason 
holds for a new trial in this case ; for the old 
rule being special, and restrained to a parti- 
cular time by express words, viz. at the sit- 
tings after Trinity term, the rule must expire 
with the time, and therefore it was necessary 
to have a fresh rule. It was farther argued 
that this was the constant practice in C. B. ; 
fend that new rules are always granted in 
cases ot this nature: but what was chiefly 
relied upon was the slat, of 5 G 2. c. 25. for 
regulation of juries, which now enforced the 
practice, and made it absolutely necessary to 
nave a fresh rule. 

“To these objections the king’s counsel 
made, three answers; 1st, That the objection 
wa» made out of time ; 2dly, Before the late 
act of parliament there would have been no 
weight in the objection ; and Sdly, The late 
act of parliament did not extend to the 
crown, and so the crown was not bound or 
precluded by it. As to the first, it was in- 
sisted that the defendant was now too late to 
make any challenge to the array ; for after 
a challenge of the poll, the party is precluded 
of his challenge to the array ; ana so it is 
held in 1 Inst, and laid down there as a 
teaxim, that after challenge to the poll, 
there can be no challenge to the array. 
There is no precedent to impeach this maxim. 
The defendant in this case falls within this 


that juries should not be continued from term 
to term, as they might be tampered with by 
the parties ; a thing so outrageous to justice, 

rule : he made his challenge to the poll, and 
capt. Wringfield was struck off the panne), 
and a tales sworn in his place ; and so the 
defendant is now too late to mdke any ob- 
jection to the array. Suppose a rule is made 
for a special jury, and the parties proceed to 
trial before a common jury, the verdict shaft 
not afterwards be impeached, for the defeiv 
dant must either make challenge to the 
array, or let judgment go by default : but if 
he appear, and a defence be made, he is by 
that precluded to make any objection to the 
jury afterwards ; and so it was adjudged 19 
W. s, in an anonymous case, in an action for 
words. 2d)y, It was said that before the late 
act of parliament this objection could be of 
no weight ; for before that act the authority 
of special juries did not arise from the rule of 
court, for the purport of the rule is only to 
have a fair jury, and after that is once struck, 
the rule hath had its effect, and then the au- 
thority of the jury arises from the king’s 
writ ; for a jury cannot be returned upon tho 
rule of court, hut upon the distringas et venire 
issuing to the sheriff for that purpose : that port 
therefore of the rule which limits the trial to 
a particular time can be of no force, for after 
the parties have. been before the master, and 
a fair and impartial jury is struck, that jury is 
then under the same circumstances, and tneifr 
authority of the same nature, with all com- 
mon juries. Suppose the nde had been li- 
mited to the first sittings in term, if the cause 
had not then been brought to trial, would 
there have been occasion for a new rule to try 
it at the second sittings ? It woukl be absurd 
to imagine it. The same reason where the 
rule is for trial after term. In these cases a 
new jury is never struck, nor does a new 
venire issue for that purpose ; an alias dis- 
tringas issues out, and the continuance is eft* 
tered upon that ; so the trial is upon the old 
venire , and by the old jury: pari ration e f 
where a rule is made for a special iury, and a 
jury is struck accordingly ; though the trial 
be not precisely at the time limited by the 
rule, yet the authority of the jury is continued 
upon the alias distringas; and yet there is 
the same reason for a new jury as for a new 
rule. It is impossible to have a venire de 
novo in this case ; for the stat. 7 and 8 W. 3. 
which gives the new venire, does not extend 
to the crown ; and it is adjudged in 2 Ventr. 
173, that a new venire is error : h fortiori if 
there cannot be a venire de novo there cannot 
be a rule de novo ; for the Court cannot make 
a rule to have that particular jury returned; 
for that would be in effect for the Court to 
strike the jury. And though it is said to be 
the practice of the Court of C. B., yet the 
practice of one court is not the practice of 
another : but admitting this to be the prac- 
tice of C. B» yet the long is not included 
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and so opposite to the spirit of our iurispru- ment, in making the statute of the 3rd of 
dence, tnat it had been ever the study of the George 2, to prevent juries from becoming 
Courts, and indeed the very aim of parlia- permanent, or from being so long known be- 


within that practice ; for it extends only to 
civil cases ; and where the general words of 
an act of parliament do not extend to the 
crown, the general practice of a court shall 
not. There are no negative words in this 
rule ; and though the time is specially limited 
to the sittings after Trinity term, yet it can- 
not negatively he inferred from thence, that 
a trial subsequent to that time will be erro- 
neous ; and where no inconvenience can arise 
to the parties by extending the old rule to 
a further day, there can be no necessity for 
any fresh application to the Court for a new 
one. In all cases of trials at bar, where a 
time certain is limited for the trial, if at the 
day there is a drfectus juratorum on which 
the trial is adiourned, yet no application is 
ever made to the Court for a new trial at bar 
de novo ; but a decern tales is awarded, and 
the trial is had upon the old rule ; and yet 
in that case the jury is struck in the same 
manner as it is here, and so fahs^ilhin the 
same reason. As to Lear’s case, where rules 
de novo were granted for execution, that case 
makes nothing for the defendant ; for there 
the sheriff s authority altogether arises from 
the rule, and consequently expires with it : 
but in this case the authority of the jury takes 
its foundation from the king’s writ, and so 
long as the writ continues in force, so long 
the authority of the jury remains. There 
would therefore have been no weight in this 
objection before the 3 G. 2, c. 545 ; and what 
alteration that will make in the present case 
is proper for the consideration which falls 
under the 3d answer ; viz. that that act of 
parliament does not extend to the crown, and 
so the crown is not bound or precluded by it. 
All acts of parliament, that are made for the 
ea?e of jurors, and that prescribe particular 
forms for the method of proceedings to be 1 
observed between plaintiff and defendant, do 
not extend to the crown unless there are par- 
ticular words for that purpose ; which is the 
reason why 7 and 8 W. 3, which gives a new 
venire , does not extend to prosecutions where 
the crown is concerned: and yet it is ex- 
pressly enacted by that statute, that if anv 
plaintiff or demandant in any cause depend- 
ing in any of the courts at Westminster, 
which shall be at issue, shall bring or sue 
forth any venire facias , &c. in order to the 
trial of such issue at the assizes, and shall not 
then proceed to trial, the plaintiff or de- 
mandant, whenever he shall think fit to try 
the said issue, shall sue forth a venire de 
novo . There the words are express, viz. “ any 
plaintiff or demandant;” and yet because 
there are no particular words to extend it to 
the crown, no venire de now docs ever issue 
at the suit of the crown. By 29 Car. 2, c. 3, 
writs of executions shall not bind the pro- 
perty of the goods but from the time the writ 


is delivered to the sheriff ; but in executions 
at the suit of the crown, the property is 
always bound from the te4e of the writ. In 
the stat. of Jeofails, revenue causes are ex- 
pressly mentioned ; otherwise the crown had 
not been included within those acts. The 
stat. 35 H. 8, c. 6, which gives a tales de cir- 
cumstantibus, does not extend to juries im- 
pannelled to try causes between the king and 
party; and therefore by the 4 and 5 Ph. and 
M. c. 7, the crown is expressly mentioned. 
In the case of the king and Meredith, Tr. IS 
W. 3, upon an information for peijury, a 
venire facias was issued forth, returnable in 
three weeks of Trinity ; the then attorney- 

f eneral died, and sir £. Northey succeeded 
im : the cause did not come on to trial, but 
continuances were entered upon the distrin- 
gas for a year. After verdict it was objected 
that no continuances were entered upon the 
venire , and yet the court adjudged that jury 
to be a sufficient jury. In the exchequer 
chamber there never issues a new ve nire, and 
the reason of this practice is obvious; for 
the 7 and 8 W. 3, which gives the new ve- 
nire, does not extend to the crown. The act 
of 3 G. 2, is within the same reason as these 
cases : there are no particular words to ex- 
tend it to the crown ; and it is impossible, 
from the necessity of the thing, that the 
crown should be included by it; for unless 
the crown could have a new venire as hath 
been observed, they cannot have a new rule, 
and the crown cannot have a new venire, be- 
cause the statute which gives the new venire, 
does not extend to the crown; ergo, dr e. 
But admitting the crown to be within the 
late act, if it can have any effect in the pre- 
sent case it will be in favour of the crown; 
for by the express words of the act when a 
special jury is once struck and returned, the 
cause must be tried by that jury. The words 
are, “ which said jury so struck as aforesaid 
shall be the jury returned for the trial of the 
said issue.” Admitting therefoie this act to 
have any weight in the present question, as 
there could not have been a new venire, the 
cause must have been tried by the same jury 
which was first struck and returned upon 
the old rule. 

“ To these answers the defendant’s counsel 
replied, that it was not too late to make the 
objection. In Gardner’s case, 5 Rep. 37, and 
in Cro. Car. 278, a defence was made, and 
yet objections were taken to the verdict; the 
one in arrest of judgment, and the other in 
error ; and the objections in both the cases 
were to the panels of the jurors. In Gard- 
ner’s case 23 jurors were only returned, of 
whom twelve appeared and gave averdiict; 
and though it was adjudged that this was re- 
medied by the 18th Eliz. c. 14, yet if it had 
not been for that statute, judgment would 
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rehand, as to be subject to influence. That 
regard to the prayer for a tales, though 
idouotedly the defendant must have the 


ive been arrested. In the other case of 
ines and Norton in Cro. Car. 2?8, 23 jurors 
ily were returned upon the venire , and 
i the habeas corpora there were 24 ; the last 
r whom (that is to say) W. L. was not re- 
imed upon the venire . the whole 24 being 
•turned by distringas , 12 of them were 
irorn, whereof the said W. L. was one ; and 
fter verdict this was held to he a manifest 
rror. The objection in the present case is 
) the panel of the jurors : there ought to 
ave been 48 returned, whereas 24 have only 
een returned, which is as manifest an error 
l special juries as where 23 only were re- 
urned upon common juries. So if a bad re* 
urn he made to the venire , a writ of error 
rill lie after verdict, 1 Roll. Ab. 800. It 
rould be putting a difficulty upon the defen- 
lant to oblige him to make his objection in - 
tunter : where a doubt arises he ought to 
lave time to consider of it, to enable nim to 
ay it properly before the Court. This objec- 
ion arises properly upon the rule of court, 
which is the best judge of its own proceed- 
ogs. It is not so much a challenge to the 
ury as to the proceedings of the sheriff upon 
hat rule ; and whether he acted according to 
he directions of the Court, is proper for the 
:onsideration of the Court. The anonymous 
:ase cited by the other side was upon a good 
ury. There is no distinction between a good 
ury and a common jury. Suppose no defence 
lad been made in that case, could the defen- 
lant have objected that the jury was not a 
jood jury ? The sheriff is a proper judge what 
s a good jury*, and when he hath returned a 
air jury, be there a defence or no defence, it 
a the same thing ; a verdict was never set 
iside because the jury was not a good jury. 
If the plaintiff should move for a special jury, 
may wave his motion to try his cause by 
i common jury : had the verdict in this case 
)ee n by common jury, viz. by jury chosen by 
balloting according to the late act, the con- 
viction had been good *. but in this case the 
mthority of the jury depends upon the rule 
>f court ; and although tne authority of juries 
n general depends upon the king’s writ, yet 
he particular manner of returning 24 de- 
fends upon the rule of court ; and when the 
ole falls, the authority of the jury is deter- 
mined. The act of parliament expressly pre- 
oibes that 48 shall be returned, but special 
pries struck by rule of court are excepted 
lot of the act ; so that these juries have their 
iastence from the rule of court. But it is 
jaisted on, that if the act extends to the 
llpwn, it is in this case to be taken in favour 
t the crown ; for it is said the jury must be 
juck and returned to try the same cause, 
ae act in this case hath been complied with 
together; a jury hath been struck, and the 
line jury returned; so the intention of the 
VOL XXU. 


warrant of the attorney-general to enable 
him to pray a tales, yet the attorney-general 
never denied such a warrant. Another ar- 


act is fulfilled in this particular. And there 
is no provision made in the act, that if the 
trial should go off, the same jury shall sub- 
sist : the intention of the act is otherwise, 
and made to prevent mischiefs arising from 
the continuation of juries But should the 
doctrine of the other side prevail, the whole 
force and energy of the act will be overturned. 
The act recites several abuses in the impaii- 
nelling and returning of juries (vid. 3 G. 2), 
and in prevention of such abuses directs and 
prescribes the method of ballotting, to pre- 
vent mischiefs arising from the picking up of 
talesmen. There are likewise words that 
import there must be fresh juries. The act 
likewise enforces an attendance by giving 
power to the Judges, &c. to fine. It likewise 
provides that juries shall have certificates of 
their discharge from serving for two years. 
But if this construction prevail, the act will 
have no effect as to these particulars. Will 
not juries continue as they did before the 
act? Will they not be as liable to be tam- 
pered with and solicited, supposing a design 
to have a packed jury? The method will be 
this ; the plaintiff will get a rple for a special 
jury, will have a jury struck, will have 24 re- 
turned, and those he will continue upon the 
distringas till he hath time and opportunity 
to mould them to his purpose. But admit- 
ting the jury cannot be corrupted, the plain- 
tiff may continue them till one dies ; and by 
this mean talesmen will be added as before. 
By the same reasons that this construction 
prevails in criminal cases, it will prevail in 
civil cases; and so the essential end of the 
act will be entirely overturned. It is further 
insisted upon, that there could be no new 
rule in this case from the necessity of the 
thing, because the crown cannot sue out a 
new venire , &c. : wherever a new law is in- 
troduced, the practice of the Court must 
conform to the intention of that law, and not 
the intention of that law to the forms of 
Court. Where a rule cannot subsist by rea- 
son of a new law, but it is necessary ut res 
valent to have a new rule, in that case a 
venire must issue of course. Bro. title “ vt 
nire facias pi. 30. And though the matter 
does not appear upon record to entitle them 
to a new venire , yet it may bo suggested upon 
record ; for if the party can have liberty for 
the sake of making continuances to suggest 
what is contrary to matter of facU & fortiori 
where it is in support of an act or parliament 
which cannot subsist without such sugges- 
tion. Supposing a venire issue upon the bal- 
lotting clause, will that preclude the party 
from applying to the Court for a special jury? 
This would be carrying the act apparently 
further than was intended * for trials by spe- 
cial juries are in this respect excepted out of 
the act. The statute for this reason gives a 
3 R 
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gument against thfe continuance of a jury 
ws, that it must subject gentlemen to great 
inconvenience— they never woujd know when 

general direction, and takes no notice whe- 
ther a venire issued before or no ; for the 
issue is the thing the act hath in view, and 
takes no notice of the process. Supposing 
before the act a new venire was taken out, 
must proceedings be upon that venire ¥ Cer- 
tainly no. Therefore a new venire may issue 
out by virtue of this act, and though the 
words of the act arc general, } r ct suai con- 
struction must be made as is consistent with 
the meaning of the act. In some cases con- 
tinuances may be entered upon the venire , as 
Where the array is quashed, nothing more 
certain than that a new venire issues out of 
course, Bro. “ venire facias” 22 Staun. P.C. 
155, 6, Bend. 56, b. 5, ltep. 4t, Rowland’s 
case. A venire may be quashed at the suit 
of the party. In the case of Wright and Pin - 
dar, Al. IS, an alias venire was awarded : in 
this case had there been a new venire , the 
intention of the act would have been answer- 
ed. The venire ought to have been returned 
and filed, to convince the Court the crown 
could not have another venire by a conti- 
nuance upon the venire of vicccomes non misit 
breve. The crown may have as many venires 
as it pleases. Suppose there had been no 
venire at all, would a defence have aided that 
error? In the case of Young an 1 Watson 
there was no return to the venire , and yet 
that was held error after verdict. The Court 
might have granted a new rule after the old 
one was expired, and a venire de novo would j 
have issued in that case, 2 Roll. Ab. 7 20, p. 
2. If at the return of the inquest upon a 
venire a writ come from the king not to pro- 
ceed Rege inconsulto , and afterwards a proce- 
dendo is granted, a new venire issues, and not 
a habeas corpora ; and so is 2 Roll. Ab. In 
the case of Wilby and Quinsey, Hob. 130, the 
habeas corpus was returned album brete , and 
thereupon a new venire was awarded. In the 
cage of Green and Cole 2 Saund. 257, 258, 
error was assigned upon a mis-retum of the 
venire; and it was ohjected that defendant 
might have challenged the array at the time 
of the trial, but having made no objection to 
it at that time, he could not now assign it for 
error ; to which it was answered that there 
was no fault in the officer for which he might 
have challenged the array; but that it was 
the erroneous act of the Court to mis- award 
the venire. As to trials at bar, where the 
cause does not come on to trial at the day 
appointed, it is put off by adjournment ; and 
when the trial comes on, the entry upon re- 
cord is made upon that day which was first 
appointed : ana in all these eases the ad- 
journment is to a day within the same term. 
There is no instance of trials being adjourned 
to a subsequent term without a fresh applica- 
tion to the Court to obtain a new rule. In 
trials at bar, if at the day appointed there is 


they were to be discharged, Ilere seven of 
them attended to do their duty, and they 
were again to be called upon ; eleven of 

defectus juratorvm , a decern tales or an acts 
tales issues, which is a continuation of the 
same process ; and so a great difference be- 
tween trials at bar by adjournment and trials 
by special juries. 

44 Chief Justice Raymond delivered the opi- 
nion of the Court; that there did not appear 
any irregularity upon the record to set aside 
the verdict. He said the act of parliament 
was a very beneficial act, and ought to be 
supported. He then mentioned the mischiefs 
which occasioned the making of the act, and 
the several remedies that are applied in the 
redress of them. (Vid. 3, G. 2, an act inti- 
tuled for the better regulation of juries.) The 
act particularly provides that no jurors shall 
be returned which have served within such 2 
time. It further provides that no less thin 
48 shall be returned upon the venire, unless 
in particular cases, where upon application to 
the Court a rule is granted tor a special jury ; | 
so that by the express words of the statute , 
special juries are excepted. The method 
therefore of proceeding by special juries is a 
no respect altered, but mu^t be in the s am? 
form and in the same manner as before the 
j act. The statute indeed goes farther, and 
says, after a special jury is struck, that xht 
1 jury so struck shall he the persons returned 
for the trial : hut there are no additional words 
to make it necessary for the same junr to 
serve ; for if these words had been inserted 
they would have excluded talesmen, which 
would have been inconvenient in these cases. 
The case in question is not included within 
the words of the art, and the Court carmen 
extend the words of the act to it : neither wCl 
the intention or force of the act be any ways ; 
impeached or offended by this construction. 
It is insisted upon by the defendant, that the 
I rule was specially confined to a time, via. to 
the sittings after Trinity term ; and that in 
I these cases it is the rule of court which gives 
authority to the jury : the Court is of ano- 
ther opinion ; that in all cases the autho- 
1 rity of juries arises from the king's writ: 

1 the import of the rule is to have a fair jury 
i struck before the master ; and after that is , 
I done, the return must be made by the sheriff 
| as in other cases, who returns the 
i which the power of the jury depends. And 
though the rule is to have the trial ml 1 
time limited, yet it is not restrictive. The 
rule is pro triatione in general ; and the ttoe 
limited shows only the intention of the Court 
to have it tried at that time, but it is not to be 
taken negatively “ at that time and no 
other.” In this case the crown could not 
have a venire de novo, and therefore from the 
necessity of the thing the trial must be upon 
the old rule. Before 7 and 8 W. 3, a new 
venire could issue in some cases, as upon a ! 
challenge of the array ; so where the verdict 
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hem might attend, and still be subject to be Mr. Adam stated, on the part of the de- 
al led again : there was no end of this,, and fendants, that there were many instances in 
le owned he did not know how they could the books, especially in Brooke’s Abridgment, 
all upon them again, for he did not know an where an alias distringas had gone to compel 
nstance of an alias distringas to bring up the attendance of jurors of all descriptions, 
pecial jurors. Mr. Justice Butler said, that as this ease 

comprehended so important a rule of prac- 

^as imperfect, where there had been a mis- ticc, he had taken pains to inform himself on 
cturu of the jurors, &c, ; in these cases and the point, and he had found a case which, in 
he like a venire de nnro would issue. In his mind, determined the rule. He would 
Ueyn 18, it it said an alias venire should be read it, and then Mr. Bearcroft would see 
iwarded, and not a venire de novo ; but he what he could make of the argument. Mr. 
bought that an odd case; and said that he Justice Buller then read a manuscript note of 
lever before heard of an alias venire. In the case the King r. Francklin, the publisher 
styles 34, it is held a venire de novo could go; of the famous paper called the Craftsman. 
>ut even in that case there is a contrariety of It was important to remark the time and the 
opinions: and though it was adjudged that a judges — it was the 5th of George 2d, only 
'cnire de novo should be awarded, yet it was three years after the law recognising special 
leld that the same jurors should be returned, juries in misdemeanors had passed, and the 
This case hath a great resemblance to the judges on the bench were Mr. Justice, after- 
:ase in Styles ; the same jury is returned iu wards lord chief justice Lee, Mr. Justice 
.his case ; only the continuances are kept on Page*, &c. and the crown lawyers were me* 
jpon the distringas , and an alias distringas is of the first eminence. Francklin was coo- 
i warded. In all the cases cited by the de- victed of printing and publishing a libel in 
endant, there hath been some mistake either the Craftsman.f The case was only so far 
n the impannelling of the jury or returning different from the present, that the defendant 
the writ ; but where there appears no defect there moved the Court to reverse the judg- 
jpon record, a new venire never goes. The ment, because the cause, after being put oft* 
5tat 7 and 8 VV. 3, does not extend to criminal from one term to another, had not been tried 
causes; so that cases of that nature remain by a new jury. Here the defendants moved 
is they were before the act Before this act to continue the same jury. 
venires de novo were granted, but never with- The doctrine was the same in both cases, 
out the consent of parties. It is said that in only that in this case, it is upon the applica- 
C. B. in cases of special juries new rules are tion of the attorney-general that the new 
always granted. Admitting it to be so, it jury is required ; in tnat case the attornev- 
i vails nothing here; for different courts have general or the crown contended that the old 
different forms, and their practice varies in jury should continue. Chief-justice Lee pro- 
many circumstances. Where an irregularity nounced the opinion of the Court, which Mr* 
is complained of, the party complaining must Justice Buller read. The opinion of the 
show the irregularity, and not put it upon the Court was, that the words of the statute 
other party to vindicate his proceedings, and were express, and could not be departed 
show that he is regular. There does not ap- from, unless cause could be shown that there 
pear to be any irregularity in the present had been some irregularity in the striking of 
case : but the Court is unanimous that the the jury, or in the reducing, or in some part 
verdict shall stand. Whether the defendant °f the proceeding, or in the writ of Venire, or 
was too late to make this objection, (he said) otherwise. The words of the statute were, 
the Court would not determine that point, the “ that the jury so struck and so reduced, 
objection being overruled upon the merits of shall be the jury to try the issue joined in 
it : but without doubt in cases of irregularity, such cause/’ The jury were not dissolved 
advantage must be taken of it in its proper until the cause was determined, and an alias 
reason, otherwise no advantage can be taken distringas might issue. The opinion was at 
of it afterwards. great length, and detailed the practice of 

u It was afterwards moved in arrest of judg- striking juries by the ancient statutes down- 
ment, that the rule which was granted by the wards, and showed, that by the act then 
Court to have a special jury returned, and a recently passed, the llth of George 2d, the 
bpecial jury having been returned by virtue of alteration with respect to juries related only 
tnat rule, the rule itself should have been to the common jury, and left the practice as 
suggested upon the record. But this ohjec- to special jurors exactly as it stood by the 
tion was alter argument unanimously over- ancient law, except as it declared that special 
ruled, and sentence was passed upon the de- jurors might be demanded by the Crown in 
fendant.”] cases of misdemeanor. In regard to common 

After this note had been read, ■ — — - , , t . 

The Court said, that considering the emi- • The same judges who are supposed to 

S pence of the counsel who had argued, and of have decided the case of the King against 
the judges who had decided, that case, it was Waring. — Orig. Edit • 

)le to get over such an authority and + See Francklin’s case in Vol. XVII p. 
e they made the 625 of this collection, 

ttule absolute. 
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juries, it was thought hard and severe to I fore, decided this question ; and the court 
compel their attendance from time to time ; ' determined, that the rule for another special 

but the special jury was left by that act pre- I 

cisely as it stood before. — This opinion, Mr. [ daily in considering the last words. The 
Justice Buffer said, delivered so soon after rule ordered then, and it orders now, that 
the act had passed so solemnly and argu- 48 shall be returned ; that the prosecutor 
mentativcly, in a question discussed by such shall strike 12 and the defendant 12; and 
great legal characters, must, in his mind, de- that 24, the remainder of the 48, shall be the 
termine the question. He concluded with jury returned for the trial of the issue joined 
sdying, that he could not see how the crown in that cause. 

officers could go on without creating error This being agreed between the parties, and 
on the record. enforced by a rule of court, the parties, be- 

Lord Chief Justice Kenyon said, he must fore the statute, chose their forum, and by 
bow to such great authority, though the in- by this forum, their own compact and the 
clination of nis disposition was the other authority of the rule of court compelled them 
way. But a point so solemnly argued (and to abide; insomuch, that they could not get 
where such a man as Mr. Pulteney, earl of quit of the jury by the common mode of 
Bath, being implicated, error would have challenging the array; that is, challenging 
been pleaded, if they could have found error the whole pannel of jurors: such challenge, 
on the record), must decide the present case, after the rule of Court, being deemed, like 
He made no inquiry at all, and aid not take every other breach of the authority of the 
into his consideration the merits of the ques court, a contempt, by the party who should 
tion at issue between the present parties; so challenge. 

but it was, in his opinion of the utmost in- This had met with a decision in seven] 
teres t to criminal jurisprudence, that juries cases, but particularly in the case of the 
should not he subject to influence. It was King v. Burridge, for a misdemeanor, which 
that consideration which gave rise to the law came hefore the court of King's-bench, in 
for the balloting-bOx Every lawyer knew Trinity term, 10 Geo 1st, a very short time 
the necessity that there was for that statute; before the passing of the act respecting 
as ail the provisions which had been pre- special juries. 

viously made to guard against influence, had , That case is reported in lord Strange's 
proved ineffectual, though any person con- Reports, vol. l,p. 593; in lord Raymond, 
victed of trying to influence jurors, was sub- j 1364; in Andrews’s Reports, 52; in Eighth 
ject to a penally of ten times the amount of Modem Reports, 245 ; and in many other 
the object at issue in the cause. What held books ; ana the case, as reported in all of 
good as to civil suits was equally applicable them, not only confirms the argument and 
to criminal prosecutions. The principle of j statement above given, but explains the 
the balloting-box was equally applicable to ; only remaining difficulty in the case, viz. the 
both; but it was impossible to resist the meaning to be put upon the words in the 
precedent, standing as it did upon so high rule of court, that the 24 shall be the jury 
authority. returned for the trial of the issue in that 

Mr. Justice Grose and Mr. Justice Ash- cause, 
hurst were of the same opinion. For the judges, in the reports given of 

The case of the King v. Francklin,* there- their opinions, consider as synonymous, and 

— — — — - meaning the same thing, the above phrase; 

• In consequence of that case, viz. the and that they shall be the jury who shall 
King v. Francklin, it became unnecessary for actually try the cause; contrary to the con- 
Mr. Erskine and Mr. Adam, as counsel for struction contended for by the crown, on the 
the defendants, to say any thing on the part present occasion, where it was pressed that 
of the defendants ; but it may not be unac- the statute and the rule were both satisfied, 
ceptable to know, by a short statement, how when the jury had been returned, although 
far the old practice confirms the good sense they had not actually tried the cause, 
and authority of the case the King v. Francklin. Soon after this case, that is, in the 3d of 

Special juries existed long before the Geo. 2d, came the statute ; and it is very 
statute of the 3d of Geo. 2nd, by the act of material to observe, that the statute transcribes 
the parties; and that as well in misdemeanor verbatim the latter words of the rule used 
as in other cases. One party applied for a before the statute. Therefore whatever was 
special jury, and the other party consented ; the construction of those words in the rule, 
so that the special jury was then the result of the same must be their construction in the 
compact between the parties. But when the statute. It has been shown in what sense 
parties had so contracted, the authority of the judges considered the words in the role, 
the court was necessary to give validity to and it will not be contended that the wonb 
the compact. Accordingly Ine court, upon in the statute, u which said jury, so struck, 
application, made a rule for a special jury ; shall be the jury returned for the trial of 
and that rule ran in the same words before the said issue, 1 ” can bear a different canstroe- 
the statute, that are used now since the tion. There is, therefore, judicial aathflritT, 
statute : an observation very material, espe added to that of common sense, to settle the 
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jury, obtained upon the motion of the crown 
lawyers, must be discharged. 


COURT OF KING’S BENCH. 

Monday, December 9th, 1793. 

Before the Right Hon. Lord Kenyon. 

Eight only of the special jury, originally 
struck between the parties, and continued by 
rule of Court from the sittings after last 
Trinity term to the present time, attended. 

The Officer of the Court asked, if Tales 
were prayed ? 

Mr. Attorney t General. My lord, as I 
cannot, on a second trial, have a special jury 
in this case, I will pray a tales . 

meaning of these words. The only oilier 
consideration in this case i9, what change the 
statute made in the rights of the parties, if 
it made none from the words of the rule ; 
and it is evident, that it did no more than 
convert into a statutory obligation, carried 
into execution by a rule of court, what had 
been a matter of compact, executed by a rule 
of Court; but that in all other respects, 
except that the one party was, after the 
statute, bound to agree to a special jury, if 
the other proposed it, the consequences were 
the same. 

The disobedience to the rule remained a 
contempt, and the rule remained valid, unless 
the court, fur particular cause of corruption, 
or undue interlerence, properly verified, should 
see ground to have another jury ; but that 
otherwise, the jury of compact or statute 
roust continue. 

This was the more material, because of the * 
attorney general’s power to refuse the de- 
fendant a warrant to have a tales, to make 
up the special jury, if deficient, and of the 
common jury ; which was so far from being 
an idle right, as mentioned by Mr. Bearcroff, 
that there was a case in which it was so- 
lemnly agitated, and which formed a ground 
of decision that the attorney could and 
ought, in certain cases, to exercise the right. 
The King v. Jacob Banks, Sixth Modern Re- 
ports p 246, as follows : 

And as to another objection that was made, 
" that such a course, if tolerated, would be 
of great mischief ; for then most profligate 
offenders would get themselves acquitted by 
surprise, or over-hastening the trial, without 
allowing the queen convenient time to manage 
her prosecution ° 

It was answered, “ that there could be 
none, because in crown causes there cannot 
be Nisi Prius or Tales, without a warrant 
from the attorney-general, who shall be sure 
to grant none if he find any such danger." 
Ana that such a thing may be at least by 
consent appears 1 Keb. 195. Hex v . Jones. 
And the granting a Nisi Prius amounts to a 
consent. — Orig. Edit. 


The following were the names of the jury : 

Special Jurors. 

Matthew Knight, of Gumdock, 

William Farrington, of Virginia-street, 
Nathaniel Collier, of Lisle-street, 

William Martin, of Leicester-square, 
Edward Bowman, of Soho-square, 

Thomas Hankin, of Leicester-square, 
Ralph Clarke, of Robert- street, Adelphi, 
Richard Dekin,* of Long-acre, — Esqrs. 

Talesmen : 

Henry Hubert, of Abingdon- street, coalmer- 
chant 

Thomas Boys, of Great Saint Anne’s-lane, 
wireworker 

William Adeney, of Charles-street, taylor 
John Barret, of the Broadway, coalmerchant. 

Counsel for the Crown. — The Attorney Ge- 
neral [Sir John Scott], Mr. Bearcroft, Mr. 
Wood. 

Solicitors. Messrs. Chamberlayne, and 
White. 

Counsel for the Defendant. — The Hon.. 
Thomas Erskine, Mr. Adam. 

Solicitor . Mr. Lowten. 

The information having been opened by Mr. 
Wood, Mr. Attorney General stated the 
case for the Crown as follows : 

Gentlemen of the Jury; the Information 
charges the defendants with having printed 
and published a seditious libel, the contents of 
which you have now heard stated. The in- 
formation originally was not filed by me, but 
by my predecessor in office, who then was, at 
you now are, sworn to discharge an important 
dut y to the public, according to the best of his 
judgment. It has since fallen to my lot to 
execute that duty, in stating to you the 

* On calling the name of Charles Barber 
esq. of Ru pert-street, in the parish of St. 
James’s, Mr. George Barber of Newport- 
street, in the parish of St. Anne, answered, 
and said he had received a summons by the 
officer of the Court, as a special juror in the' 
cause, but which had Deen altered from 
Charles to George, and from Rupert-street, to 
Newport-street. Lord Kenyon did not see 
any objection to his serving, if the parties 
were agreed. The attorney-general acquiesced; 
and Mr. George Barber went into the jury 
box ; but Mr. Erskine, for the defendants, 
contended, — not from any personal objection 
to Mr. Barber, whom they did not know, but 
merely for the regularity of the proceeding, — 
that as they had received a list of names for 
the purpose of making inquiry concerning 
them, and could find no suen person as Mr. 
Charles Barber, of Rupert-street, they held it 
to be irregular to admit a person of another 
name, in another street, of another parish to be 
of the jury. The objection was held to be valid, 
and Mr. Barber left the box. Orig. Ed. 
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{ ^rouwl 6 upon which this information has 
;een filed. And I have no difficulty in saying, 
that, previous to my coming forward for this 
purpose, I .thought it incumnent upon me to 
consider, whether in the office which I now 
hold, I should, of my own accord, have insti- 
tuted this prosecution; because I thought 
that it became me not merely to follow up 
the measures of that highly respectable cha- 
racter, and to bring his opinion before a jury, 
but to be able, in so doing, to say that I 
approved of those measures, and concurred in 
that opinion ; and to act exactly as he had 
done, according to the best of my judgment, 
for the public. Had I been clearly of opinion, 
that this paper was not fit for the considera- 
tion of a jury, I have no hesitation in confess- 
ing that I should certainly have discontinued 
the prosecution. You, gentlemen of the jury, 
I am sure, will do me the justice to believe 
I am not capable of the impertinence of 
saying, that because I may think this paper 
fit for prosecution, and may think the defend- 
ants guilty, you therefore must think so too. 
The prosecution does nothing more than 
declare, that the paper is a proper subject for 
the discussion of a jury, and as such, that I 
consider myself as bound to bring it forward 
in the course of my professional duty. With 
respect to the guilt or innocence of the de- 
fendants in publishing this paper, that ques- 
tion which falls to your consideration, I am 
perfectly satisfied to leave to your decision. 
This is a cause of the highest importance, as, 
indeed, every cause whicn involves a criminal 
charge must be important, but this more par- 
ticularly so from the nature of the charge. It 
is connected with the press, which has ever 
been deemed the great palladium of British 
freedom. In every case in which it is con- 
cerned. it is natural, therefore, that the most 
watchful attention of Englishmen should be 
excited. It is of great consequence, then, in 
the first instance, to ascertain what properly 
constitutes the liberty of the press; — what 
are its bounds, and how far it extends ; — and 
on this subject I shall take the liberty of 
leading to you the sentiments of a character 
of the highest legal authority, namely, the 
late Mr. Justice Blackstone. 

“ In this and the other instances which we 
have lately considered, where blasphemous, 
unmoral, treasonable, schismatical, seditious, 
or scandalous libels are punished by the Eng- 
lish law, some with a greater, others with a 
less degree of severity, the liberty of the press, 
properly understood, is by no means infringed 
or violated. The liberty of the press is in- 
deed essential to the nature of a free state, 
but this consists in laying no previous re- 
straints upon publications, and not in free- 
dom from censure for criminal matter, when 
published. Every freeman has an undoubted 
right to lay what sentiments he pleases before 
the public : to forbid this, is to destroy the 
freedom ot the press ; but if he publishes 
what . ivimproper^au$cWeYQU$, or illegal, he 


must take the consequence of his own teme- 
rity. To subject the press to the restrictive 
ower of a licenser as was formerly done, both 
efore and since the Revolution, is to subject 
all freedom of sentiment to the prejudices of 
one man, and make him the arbitrary a^d 
infallible judge of all controverted points m 
learning, religion, and government. But to 
punish (as the law does at present) any dan- 
gerous or offensive writings, which, when 
ublished, shall, on a fair and impartial trial, 
e adjudged of a pernicious tendency, is neces- 
sary for the preservation of peace and good 
order, of government and religion, the only 
solid foundations of civil liberty. Thus the 
will of individuals is still left free ; the abuse 
only of that free will is the object of legal 
punishment. Neither is any restraint hemy 
laid upon freedom of thought or inquiry; 
liberty of private sentiment is still left; the 
disseminating, or making public, of bad senti- 
ments destructive of the ends of society, is 
the crime which society corrects. A rasa 
(says a fine writer on this subject) may he 
allowed to keep poisons in his closet, but not 
publicly tQ vena them as cordials. And to 
this we may add, that the only plausible argu- 
ment heretofore used for the restraining the 
just freedom of tbe press, ‘ that it was neces- 
sary to prevent the daily abuse of it,* will 
entirely lose its force, when it is shown (by * 
seasonable exertion of the laws) that the pie$* 
cannot be abused to any bad purpose, without 
incurring a suitable punishment ; whereas it 
never can be used to any good one, when 
under the control of an inspector. So true 
will it be found, that to censure the licentious- 
ness, is to maintain the liberty of the press."* 

These principles of the law of England, 
thus laid aown ny this great man, must be ad- 
mitted to be incontrovertible. The law al- 
lowed defendants in this, as in every other 
case, a fair impartial trial, upon the result of 
which they were to be adjudged guilty or ac- 
quitted of the charge exhibited against them; 
and this principle nas been explained by the 
last act ot parliament, for removing doubts of 
the functions of juries in cases of libel ; the 
meaning of which act I take to be, that the 
jury shall try these charges of libels precisely 
as they try any other charge of a criminal na- 
ture ; — that they shall hear the case with at- 
tention, and hear it impartially;-— that they 
shall hear the advice of the Bench in point of 
law, and then apply the law, as they under- 
stand it, to the tacts that appear in evideooe, 
and then they shall acquit or find guilty, as to 
them shall appear right. The question in this 
case is, “ Whether, upon the facts, as they 
shall appear in evidence, under the law, *s 
you shall understand it, after the advice m 
the learned judge, the defendants be guilty* 
as the information charges them to ber* 
With respect to the fact, the paper stated jn 

• Blackstone’* Commentaries, VpL i & f 

151 — 153 . * „ 
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the information, appeared in the Morning 
Chronicle on the 25th of December, 1792. 
And here I must particularly beg the atten- 
tion of the jury to the date of the libel. This 
paper charged to be the libel, i9 dated at the 
Talbot -Inn, at Derby, on the 16 th of July, 
1792, and it did not appear in the Morning 
Chronicle till the 25th of December, 1792. 
Thus you will observe that the date of the 
paper preceded its appearance in the Morn- 
ing Chronicle six months. Having said this 
upon the paper itself, it is now my duty to the 
defendants to state, that it appeared not to be 
a publication actually composed by the de- 
fendants, but was said to be, with what truth 
I do not know, composed and agreed to at a 
society for political information, held at the 
Ta!bot-Inn, Derby, signed S. Eyre, chairman. 
Whether there was such a person, or, if there 
was, whether he was the author, is to me en- 
tirely unknown. It was said to be unani- 
mously agreed to by the persons holding the 
meeting, and ordered to be printed ; how it 
happened that that order was not executed 
till the 25th of December, I am unable to ex- 
plain to you. But be that circumstance as it 
may, the defendants are the persons interested 
in the property and management of the news- 
paper in which this publication appeared. 
And I apprehend that the proprietors, printers, 
and publishers of a newspaper are responsible 
for whatever it may contain, unless it be ad- 
mitted as a doctrine, that men may carry 
on a trade, which is a source of great profit 
and emolument, entirely through the medium 
of servants, without being themselves in the 
smallest degree accountable. Can it be 
deemed a sufficient apology for the evil ten- 
dency of a publication, of which they reap the 
advantage, that they are not its authors, or 
that they had no immediate hand in its inser- 
tion, and therefore are not bound to answer 
for what they themselves did not actually 
commit?* On the contrary, I apprehend, 
that, by adopting any publication, they be- 
come liable m law for the consequences of 
that publication, as much as if they were 
themselves the authors. It is true, that there 
are many circumstances to be considered, 
either by me in moving judgment, or when it 
comes to be determined by the Court, what 
ought to be the nature and extent of the 
penalty*. The consideration of the degree of 

S tilt incurred by the particular act, might 
ien be attended to, independent of the law 
of the ca.se. Negligence, omission, inadver- 
tence, all of which, however, constituted a 
degree of criminality, might then, perhaps, 
properly be urged as circumstances of ex- 
tenuation. Though this paper, therefore, 
appeared in the Morning Chronicle, not as 
the projected act of the defendants, or of 
either of tbem, but as an advertisement signed 

* See the case of Almon, ante, vol. tx, 
p. 80S'; the case Of Cuthell, a, D« 1799; atfd the 
case trf White, a, d. 1B11. 


by a Mr. Eyre, still it was a publication for , 
which the defendants, in their capacity, as 
connected with this paper, were clearly an- 
swerable. Another circumstance which de- 
serves youT attention, is the time at which 
this advertisement was brought forward ; you 
will find in the same paper in which it ap- 
peared, a vast number of advertisements from 
various associations in different parts of the 
kingdom, stating fhat there had lately been 
many seditious writings circulated with the 
greatest industry, and from the worst inten- 
tions, which had already done much mischief^ 
and expressing a determination to take every 
method in future to discountenance and sup- 
press such publications. You are then to 
consider how faT these advertisements might 
operate as an antidote to the statement con- 
tained in this publication, you are to take into 
review the whole of the paper and advertise- 
ments, that you may be aWe to judge fairly 
of the tendency of the contents, and the In- 
tention of the writers ; you will then decide 
whether this paper was published with a 
peaceable temper, and from upright inten- 
tions. I have nothing to say, in order to ex- 
aggerate the case, or influence your decision ; 
I nave never had occasion to do so in any in- 
stance ; it is neither my duty nor my wish in 
the present, and I trust that no man in my 
situation will ever do so upon any future oc- 
casion. All cases of which the law takes 
cognizance, and which are to be determined 
by ascertaining facts, and applying the law to 
them, are, thank God, safe in the hands of a 
jury, the best guardians of our rights. Every 
thing in this country that deserves to be 
called a blessing, is indisputably deposited 
in their hands, as well as me power to apply 
a remedy, wherever their interference is 
called for to check the progress of an evil. It 
is from our blessings being vested in their 
hands, that we derive our security for their 
enjoyment, and our confidence in their dura- 
tion. It is for you, gentlemen of the jury, 
exercising your privilege in its fall extent, 
from the facts which I shall now lay before 
you, to judge of the tendency of this paper, 
which is the subject of prosecution; from 
the bench you will hear laid down, from the 
most respectable authority, the law which 
you are to apply to those facts. The right of 
every man to represent what he may conceive 
to be an abuse or grievance existing in the 
government of the country, if his intentions 
m so doing be honest, and the statement 
made upon fair and open grounds, can never 
for a moment be questioned. I shall never 
think it my duty to prosecute any person for 
writing, printing, and publishing fair and 
conscientious opinions on the system of the 
government ana constitution of this country; 
nor for pointing out what he may honestly con- 
ceiye to be grievances; nor for proposing legal 
means of redress.* But was this the case 

- - , t - 

* After citing this passage and 4 HI. Comm. 
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with respect to the present publication ? Did 
the mode in which the writers exposed what 
they considered as the abuses of the constitu- 
tion, indicate a peaceable temper or honest 
intentions, and a desire only to obtain redress 


151, referred to by the attorney- general p. 987, 
Mr. Starkie observes, “When measures are 
fairly canvassed, and their defects, real or 
imaginary, pointed out with coolness and 
temper, it does not seem to have been con- 
tended, in modern times, that the line of 
duty has been transgressed, though the dis- 
cussion may tend to prove the authors of 
those measures to be ill qualified for their 
situations. Party heat and zeal will overleap 
those bounds, or any, indeed, which decency 
might prescribe ; and the thirst after honours 
ana wealth, and, frequently, motives still more 
reprehensible, produce personal attacks upon 
character, — misrepresentation or exaggerated 
statements of matters of fact, — or downright 
lies fabricated to answer particular ends, and 
illustrated with inflammatory comments. 

i( To prevent all excesses of this nature, 
without destroying at the same time the 
liberty of the press, would be as impracticable 
as to root out from human nature the passions 
which gave them birth ; but though it may 
not be politic to interfere in every instance 
where the bounds of rational discussion may 
have been overstepped, it seems clear that 
any such excess is illegal. 

u The test of intrinsic illegality must, in 
this as in other cases, be decided by the an- 
swer to the question, Has the communication 
a plain tendency to produce public mischief y by 
perverting the mind of the subject, and creating 
a general dissatisfaction towards government ¥ 
This tendency must be ascertained by a num- 
ber of circumstances capable of infinite variety ; 
it is evidenced by the wilful misrepresentation 
or exaggerated account of facts which do 
exist, or the assertion of those which do not, 
mingled with inflammatory comments, ad- 
dressed to the passions of men, and not to 
their reason, tending to seduce the minds of 
the multitude, to irritate and inflame^ them. 

“ It may be said, where is the line to be 
drawn ? Discontent may be produced by a 
fair statement of facts, inasmuch as it is very 
possible for an imbecile or corrupt man to be 
employed in the administration of public 
affairs. To this it may be replied, that tp 
render the author criminal, his publication 
must have proceeded from a malicious mind, 
bent not upon making a fair communication 
for the purpose of exposing bad measures, but 
for the sake of exciting tumult and disaffection. 
The judge who presides at the trial, is bound 
by the law of the land, to deliver his opinion 
to the jury upon the quality and tendency of 
the publication; and the defendant cannot 
be convicted, unless that jury be convinced of 
the unfairness, that is, of the malice of the 
representation.” Starkie on the Law of 
Slander and Libel, p. 52 4, ed, of 1815. 


by legal and constitutional means ? Did not 
this paper, on the contrary, describe the 
whole system as one mass of abti^e, griev- 
ances, misery, corruption, and despair, not so 
much as bringing forward one alleviating cir- 
cumstance, or affording even a rav of hope? 
[Here Mr. Attorney-general read some ex- 
tracts from the paper ] It attacked the go- 
vernment in every branch, in its legislature, 
in its courts of justice, which had ever been 
deemed sacred, and, in short, represented all 
as equally corrupt and oppressive. There 
was no circumstance mentioned fairly, that 
the public might be left to judge freely upon 
their situation. What could be the tendency 
of such a representation, but to excite mur- 
murs and inflame discontent, without effect- 
ing one good purpose? If a man wishes to 
state honestly what he conceives to be a 
grievance, let him do it candidly, and propose 
what he conceives to be the proper means of 
redress. Let him not take one side of the 
picture only, or confine himself entirely to an 
unfavourable view of the subject, but let him 
balance the good with the evil, let him 
enumerate the blessings as well as the incon- 
veniences of the system, and while he points 
out abuses and errors, not forget, likewise, to 
enumerate wise and salutary regulations; 
such a conduct only can answer the purposes 
of candid and useful discussion. The contrary 
conduct adopted in this paper can only have a 
tendency to unsettle men’s minds, and stir op 
sedition and anarchy in the kingdom. I never 
will dispute the right of any man, fully to 
discuss topics respecting government, and 
honestly to point out what he may consider 
as a proper remedy of grievances ; every man 
has a right so to do, if the discussion be 
fairly ana temperately conducted ; I never 
will stand against such a person, even though 
I should differ with him in my opinion of the 
grievance, or disapprove of the proposed 
means of remedy. But when men publish on 
these points, they must not, as in the present 
instance, do it unfairly and partially; they 
must not paint the evil in the most glowing 
colours, while they draw a veil over the good. 
The writers of this paper, in describing the 
government of this country as productive 
only of one scene of misery, must have acted 
contrary to their own knowledge of its bless- 
ings, and in opposition to the sense which 
they could not but perceive was entertained 
by the people at large of the happiness of 
their condition. To what motives, I will ask, 
can such a representation be ascribed, or 
what are the effects to which it is naturally 
calculated to lead ? Are the motives such only 
as can be set down [to fair and honest inten- 
tion, and the effects only such as can termi- 
nate in a legal and peaceable line of conduct? 
We are to consider too, that this mode of 
representation is adopted with respect to a 
constitution which has been the admiration of 
the wisest and best men in all ages, who ham 
thought it barely possible that a constitutim 
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should exist so nearly approaching to a model 
of perfection. It is a constitution under 
which a greater degree of happiness has been 
enjoyed than by the subjects of any govern- 
ment whatever ; and the sense entertained of 
its blessings depends not upon the vague 
result of theory, but the solid conviction of 
experience. These blessings have, irf a great 
measure, sprung from the properly regulated 
freedom of the press; — a freedom therefore, 
which it is more dangerous to abuse ; — and on 
maintaining that freedom on its proper prin- 
ciples chiefly depends our security for the en- 
joyment of those blessings. That this coun- 
try has enjoyed a greater sum of happiness 
under its present constitution than any other, 
depends not merely upon the testimony of our 


pretend hate since crept into the constitution, 
while they mention none of the many im- 
provements which have taken place since 
that period. Is this, I will ask, a fair mode 
of stating the question ? Besides, they show 
themselves ignorant of that Revolution, by 
talking of the annual parliaments which we 
then lost. What was the end of all this? The 
cause of truth and justice can never be hurt 
by fair and temperate discussion ; if you, gen- 
tlemen of the iury, consider this paper as 
coming under that description, you will of 
course acquit the defendants. Look at the 
beginning and conclusion of their paper. You 
will find that they set out wi^h declaring that 
they are in pursuit of truth in a peaceable, 
calm, and unbiassed manner ; and from an 


own experience ; let us recur to the evidence of ! opinion that the cause of truth and of justice 


history, we shall be more deeply impressed 
with a sense of our present felicity ; let us j 
take a view of the situation of the subjects 
of the other European governments, we shall 
be more strongly convinced of the superiority 
of our own. Yvhat then do the writers of this 
paper mean, when they say ** that we feel too 
much not to believe, that deep and alarming 
abuses exist in the British government ; yet 
we are at the same time fully sensible, tnat 
our situation is comfortable, compared with 
that of the people of many European king- 
doms: and that as the times are in some 
degree moderate, they ought to be free from 
riot and confusion*' ? Let this paragraph be 
taken by way of illustration. When they talk 
of our situation being comfortable compared 
with that of many European kingdoms, what 
need, I will ask, for this qualification ? Is 
there any European government that in point 
of real liberty and actual comfort can be com- 
pared with the British constitution ? In this 
country we have the fullest security for the 
possession of our liberty and the enjoyment 
of our property, the acquisition of which must 
be the greatest spur to every honest and 
laudable exertion. But on the 25th Decem- 
ber 1792 ? while this country was actually 
experiencing the blessings resulting from its 
admirable constitution, the principles which 
this paper seemed to recommend were pro- 
ducing very different effects in a neighbouring 
country. The effects which had there been 
produced did not surely hold out to British 
subjects any encouragement, to adopt a 
system of experiment and innovation. The 
result of this in my mind, is, that no man 
should be at liberty, without a specific object, 
to state truly or falsely what appears to him 
to be a grievance merely for the purpose of 
-xciting a spirit of general discontent, which I 
will venture to say never can be called into 
action without endangering the public pros- 
perity and happiness. We have always been 
in the habit ot regarding the Revolution as 
the greatest blessing that ever bcfel this 
country. But how ao the writers of this 
paper reason with respect to this event? 
They enumerate all the abuses which they 
VOL. XXII. 


can never be hurt by temperate and honest 
discussion, that they claim the right to asso- 
ciate together merely for the communication 
of thoughts, the formation of opinions, and to 
promote the general happiness. You will 
find that they conclude thus : “ We hope out 
condition will be speedily improved, and, to 
obtain so desirable a good is the object of our 
present association; an union founded on 
principles of benevolence and humanity; dis- 
claiming all connexion with riots and disorder, 
but firm in our purpose, and warm in our 
affections for liberty.** It is with you to 
decide whether you think the general tenor 
of this paper consistent with tne principles 
assumed at the beginning and asserted at the 
end. If you shall judge that it contains mat- 
ter very inconsistent with these principles, 
you are then to consider whether, in a case 
like this, humble language ought to ransom 
strong faults. If you shall he clearly of 
opinion that the paper has a different ten- 
dency from that which is professed in the 
outset and conclusion, and that the defendants 
themselves were aware of this tendency, you 
are then bound by your oath, and by the law 
of the country, to find the defendants guilty. 
Once more, as to the contents of this paper ; 
you will find that the taxes are loudly com- 
plained of, but that not a word is said of the 
general wealth and prosperity of the kingdom. 
But let a deduction be made of the national 
taxes from the amount of the national wealth, 
and I am confident that this country will 
appear in a higher state of opulence and pros- 
perity than it ever was at any former period. 
What purpose then can such partial and 
unfair statements answer, except to inflame 
the discontented and encourage the seditious? 
Whatever I have said of the tendency of this 
paper, I have stated only as my own opinion ; 
it does not follow that the society at Derby 
might not view the subject in a very difc 
ferent light All that ray duty demands is, 
solemnly to declare that I considered this pro- 
secution, though not originating with myself, 
as a proper case to be submitted to the consi- 
deration of a jury. You have now heard 
from me almost all that I intended to say at 
3 S 
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present, or thought necessary to submit to 
you, except what may fall from ray learned 
friend shall require me to add some farther 
observations in reply. You will hear from 
the evidence all tne facts which the defen- 
dants have to urge in their own justification, 
and from his lordship all that shall appear to 
him to be the law on this subject. I now 
leave the matter to your decision. If you 
think the defendants ought to be acquitted, I 
shall retire from the Court with a full convic- 
tion, not inconsistent however with that re- 
spect which I owe to your decision, that, in 
bringing this matter before you, I have acted 
according to the best of my judgment. 

Mr. Wood, the junior counsel on the part 
of the prosecution, was then proceeding to 
call witnesses, and Mr. Berry was called, wlien 
the counsel tor the defendants said he was 
instructed to save the Court all this trouble, 
as the defendants were anxious to try the ; 
question on its own merits. As counsel for j 
the defendants, he therefore admitted that j 
John Lambert, charged in the information as 
printer of the Morning Chronicle, was in fact 
printer of that paper ; that the paper was pur- 
chased at the printing-house ; and that the 
defendants, James Perry and James Gray, 
charged in the information as proprietors of 
the same paper, were in fact so. If these were 
the facts meant to be ascertained by witnesses 
thcv would spare the Court unnecessary time 
and trouble, by admitting them fully and un- 
equivocally. 

The Attorncy-Generul said these were all 
the facts they meant to establish by proof ; 
he thanked his learned friend for the ad- j 
mission. 

The honourable Thamat Erskint then rose for 
the defendants. 

With the two gentlemen charged in the in- 
formation, as proprietors of the Morning Chro- 
nicle, I have been long and well acquainted. 
Of Mr. John Lambert, who conducts the me- 
chanical part of the printing business, I have 
no personal knowltdge ; but from my inti- 
mate acquaintance with the other two, I have 
no difficulty in saying, that if I had in my 
Soul the slightest idea that they were guilty, 
as charged m the information, of malicious 
and wicaed designs against the state, I should 
leave the task of defending them to others. 

-Not that I conceive I have a right to refuse 
my professional assistance to any man who 
demands it; but I have for a day or two 
past been so extremely indisposed, that I feel 
myself scarcely equal to the common exer- 
tion of addressing the Court ; and it is only 
from the fullest confidence in the innocence 
of the defendants that I come forward for a 
very short time to solicit the attention of the 
jury. You, gentlemen, indeed, are the sole 
arbitrators in this cause, and to you it belongs 
to decide on the whole merits of the question. 
Mr. Attorney-General has already given a 
history of the prosecution, which was origi- 


nally taken up by his predecessor, now called 
to a high situation in his profession. I do not 
mean by any thing I shall say to impute un- 
becoming conduct to either of those respecta- 
ble gentlemen for the part which they have 
taken in this business : they no doubt brought 
it forward, because they considered it as a 
proper matter for the discussion of a jury. I 
take it for granted that they would not have 
acted so, but from a sense of duty: be this 
however as it may, the weight of their cha- 
racters ought to have no influence upon your 
minds against the defendants. It would be 
dangerous to justice indeed, if, because % 
charge was brought by a respectable attorney- 
general, it were to be received as an evidence 
of guilt which ought at all to bias the judg- 
ment or affect the decision of the jury. — It u 
the privilege of every British subject to have 
his conduct tried by his peers, and his guilt 
or innocence determined by them. In thu 
case Mr. Attorney-general has given no judg- 
ment ; — he has taken up the business tneretj 
in the course of his professional duty. — lit 
whole of the matter comes before you, gen- 
tlemen of the jury, who of course will reject 
every thing that can have a tendency to in- 
fluence your decision independently of tlx 
merits of the cause ; you will suffer no obser- 
vation that may fall from my learned friend, 
or from myself to interfere with your ovs 
honest and unbiassed judgments. — You are U 
take every thing that relates to the case iota 
your own consideration; — you are to consult 
only your own judgments; — you are to decide, 
as you are bound by yourduty, according to you 
own consciences; and your right to decide 
fully, on every point, is clearly ascertained by 
the law of libels. To the act lately passed 
you are to look as the only rule of your ©#»- 
duct in the exercise of your functions. 

With respect to the interpretation of tbit 
act, I must confess that my learned friend 
and I materially differ. In one principle, 
j however, we entirely agree, — that a case « 

| libel is to be tried exactly as any other criminal 
case: this point indeed be has most cor- 
rectly staled. — When a man accused of a iibd 
is brought before a jury, they are to consider 
| only the mind and intention with which the 
matter was written, and accordingly as they 
shall find that, they are to form their dedskm 
of guilt or innocence. — They are to dismiss 
every other consideration, and allow then*- 
selves to be biassed by no motive of paify v 
political convenience. Theje is this 
difference between crimiilal and civil cases: 
in criminal cases, the jury have the satiact 
I entirely in their own hands ; they are to ran 
| their judgment upon the whole of it, sotenlj 
upon the act alleged to be criminal, but tbe 
motive by which it was influenced ; the in- 
tention with which it was committed; and 
according to their natural sense of the trans- 
action, they ought to find a man innoceot or 
guilty: and their verdict is conclusive. Not 
so in civil cases la these the juiy are bound 
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i abide m their decision by the law as ex- 
lained by the judge ; they are not at liberty 
> follow their own opinions. For instance, 
*1 am deprived of any part of my property, 
le loss ot my property lays a foundation for 
n action, and the fact being found, the jury 
re bound to find a verdict against the person 
rho has occasioned my loss, whatever might 
e his intentions. Here the judge pronounces 
tie law, the jury only find the fact. The law 
nd the fact are as distinct and separate, as 
ght from darkness; nor can any verdict of a 
iry pass for a farthing in opposition to the law, 
s laid down by the judge, since the courts 
ave a power to set such a verdict aside. — 
tut in criminal cases, the very reverse has 
een immemoriaily established, the law and 
he fact have been inseparably joined ; the 
itention of the party accused is the very gist 
f the case. We arc criminal only in the 
yes of God and man, as far as the mind and 
ntention in committing any act has departed 
*om the great principles of rectitude, by which 
fe are bound as moral agents, and by the in- 
lispensable duties of civil society. It is not 
he act itself, but the motive from which it 
iroceeds, that constitutes guilt, and the 
^neral plea therefore in all criminal cases is 
ot guilty. Such is the answer which the 
jstice and clemency of our laws have put into 
he mouth of the accused ; leaving him the 
ight of acquittal, if the circumstances of the 
ransaction shall be found to exculpate his 
notives. 

The criminality of a person under the libel 
ct, is not to be taken as an inference of law 
rom the fact, as Mr. Attorney- general has 
tated it; but (if, as one of the authors of that 
ill, I may be allowed to interpret its meaning) 
. connects and involves the law and the fact 
jgether, and obliges the jury to find in this 
rune, as in all others, by extrinsic as well as 
itrinsic means, the mind and intention with 
hich the fact was committed. Nothing can 
e more simple than the doctrine. It goes 
irectly to the reason of the thing. Two men, 
>r instance, are in company, and one of them 
. killed. It is not an inference in the law 
om the fact of the killing that the person 
as guilty of murder — it might be man- 
augn ter, justifiable homicide, chance-medley, 
r it might be murder ; — the fact does not 
ifer the crime : it is the intention with which 
le act was committed, and this the jury are 
3und to discover and decide upon from all 
ic accompanying circumstances. If I had 
een wrong in holding this opinion, all my 
pposition to that great luminary of the law 
ow departed, 4 but who will always live in 
iiblic memory, was wrong and false ; I re- 
ared his venerable authority, I admired the 
plendor of his talents which illustrated the 
ze he lived in, and perhaps ages will pass 
hhout producing his rival. I still opposed 


♦ William, earl of Mansfield, who died 
larch 20th, 1703. 


him, m the meridian of his fame, on the doc- 
trine that the law of libel was an inference 
from the fact, and now the legislature have 
solemnly confirmed my opinion, that the law 
and fact are compounded together, and are 
both to be found by the jury. I could not 
have held up my head in this court, nor in 
the world, it it had been adjudged otherwise ; 
and how my learned friend can hold an opi- 
nion that the Question of libel is to be tried 
precisely like all other criminal cases, and yet 
• that criminal intent is an inference of law, 1 
am utterly at a loss to comprehend. I aver 
that you are solemnly set in judgment on the 
hearts of the defendants, in the publication of 
this paper ; you are to search for their inten- 
tion by every mean which can suggest itself 
to you, — you are bound to believe in your con- 
sciences that they are guilty of malicious and 
wicked designs, before you can pronounce the 
verdict of Guilty. — It is not because one of 
them published the paper, or because the 
others are proprietors of it, but because they 
were, or were not, actuated by an evil mind 
and had seditious intentions, that you must 
find them guilty or not guilty. Such was the 
opinion of the venerable Ilale. He clearly 
stated that such should be the charge given 
to you by the judge. It is his sacred function 
to deliver to you an opinion, but not to force 
it upon you as a rule for yours. A jury will 
always listen with reverence to the solemn 
opinion of the judge, but they are boilnd to 
examine that opinion as rigorously as that of 
an advocate at the bar; — they cannot, and 
they ought not, to forget that a judge is 
human, like themselves, and of course not 
exempt from the infirmities of man. I do not 
say this to inspire you with any jealousy of 
the explanations which may be given you by 
the noble and learned judge, who presides 
here with so much wisdom, integrity, and 
candour, and whose ability in explaining the 
law derives both force and lustre from the 
impartiality which so eminently distinguishes 
him in the discharge of the duties of hi* 
office. 

I now come to the consideration of the 
uestion. What is the charge against the 
efendants ? Let us look to the information, 
which sets out with referring to his majesty’s 
proclamation which had appeared against all 
seditious writings, previous to the publication 
of the libel. I will not here talk of the pro- 
priety of that proclamation : — it is not at all 
my business here to enter into political ques- 
tions ; I have a privilege to discuss them in 
another place. I will suppose the proclama- 
tion to nave been dictated by a wise and 
prudent policy; — I will give credit to it as a 
measure of salutary precaution and useful 
tendency. I will only remind its authors 
when it was issued. It was issued at a period 
the most extraordinary and eventful which 
ever occurred in the annals of mankind ; at a 
period when we beheld ancient and powerful 
monarchies overturned — crumbled into dust. 
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and republics rising upon their nuns; when 
we beheld despotic monarchy succeeded by 
the despotism of anarchy. In this state of 
alarm, confusion, and devastation in other 
countries, the defendants are accused by this 
information of wickedly, maliciously, and 
seditiously endeavouring to discharge his ma- 
jesty from the hearts of his subjects, and to 
alienate the people of England from what 
their affections were rivetted on — a limited 
and well-regulated monarchy. The procla- 
mation appeared professedly to check a spirit 
of innovation, which had already displayed 
itself by such alarming effects in a neighbour- 
ing country, and which it was feared, by its 
authors, might in its progress become fatal to 
all establishments. How, then, can this 
paper be deemed seditious, in the spirit of that 
proclamation ? It was not surely against a re- 
form in our own constitution, which this 
paper recommends, that the proclamation 
was pointed, but against those wno, in imita- 
tion of that neighbouring country, wished to 
establish a republican anarchy. Can any 
man produce a single expression which, in the 
smallest degree, countenances such a system ? 
— How then can this paper be urged to be 
published in defiance of his majesty’s autho- 
rity, or to have a tendency to alienate the 
minds of his subjects from his government ? 
A proclamation is always considered as the 
act of ministers; it becomes the fair subject 
of discussion; nor do the contents of this 
paper at all breathe a spirit, either disrespect- 
ful to his majesty’s person, or injurious to his 
^government. 

IS you, gentlemen of the jury, can think 
that the defendants were actuated by the 
criminal motive, not of wishing to reform 
and restore the beautiful fabric of our consti- 
tution, somewhat impaired by time, but to 
destroy and subvert it, and to raise on its 
ruins a democracy or anarchy, — an idea at 
which the mind of every honest man must 
shudder, — you will find them guilty. Nay, if 
any man knows or believes them to be capable 
of entertaining such a wish, or will say he 
ever heard or had cause to know, that one 
sentence intimating a desire of that nature 
eyer fell from the lips of any one of them, I 
will give them up. How they came to be so 
charged upon the record, I cannot tell ; there 
are hot among his majesty’s subjects men 
better disposed to the government under 
which they live than the defendants. There 
have appeared in the Morning Chronicle, day 
after day, advertisements to a vast number, 
warping the people of this country against 
seditious persons, and against the effects of 
seditious publications. How any jury can be 
brought to think the defendants are wliat they 
are stated to be upon the record, I know not. 
The information states, that the defendants 
ibeing .wicked, malicious, seditious, and ill- 
disposed persons, did wilfully wickedly , mali- 
ciously, and seditiously , publish a certain mali- 
cious, scandalous, and seditious libel against the 


government of this kingdom, against its peace 
and tranquillity, and to stir up revolt, and to 
encourage his majesty’s subjects to resistance 
against nis person and government. This is 
the charge. All records nave run in this form 
from the most remote antiquity in this conn- 
try, for the purpose of charging the defendant 
expressly and emphatically with an evil in- 
tention. So we charge a man accused of 
treason ; — so of murder ; — so of all the worst 
and most dangerous crimes ; first, we begin 
with the intention, and then we state the 
overt act as evidence of that intention which 
constitutes the crime. Now the record 
charges these defendants with this evil inten- 
tion, and that, in order to give effect to that 
intention, they did publish the paper now be- 
fore the jury. Such is the chargee. Mr. At- 
torney General has stated to you in his open- 
ing, that if it shall appear to you, that the 
paper in question was not written with a goad 
intention by its authors , then the defendants 
are guilty of the crime imputed to them upon 
the record. This I deny. Your lordship will 
recollect the case of the king and Stockdale,* 
and I shall leave to the jury in this, as vour 
lordship did in that case, the question of the 
intention of the party from the context of the 
whole publication, and the circumstances at- 
tending it; and upon this, I will maintain 
that it is not sufficient that it should appear 
the paper was written with a criminal inten- 
tion by its author, or that the paper itself was 
criminal, but that it must also appear that the 
defendants published it with a criminal inten- 
tion. Here, as in every other case, the great 
maxim of the law is to be recollected : actus 
non facit reum ; the mere act, taken by itself, 
and* separated from the intention, can never 
in any instance constitute guilt. There is no 
evidence who are the authors of this paper; 
the attorney-general has not proved, or shows 
in any way that the person who composed 
the paper, was of the description which the 
record states the defendants to be. If the de- 
sign of the writers of this paper w as so mis- 
chievous, then the society that gave it birth, 
were seditious and evil-disposed men. — What 
steps have been taken to discover, and hunt 
out this treason ? Have the society been pro- 
secuted, or any of its members? — Has the 
writer been sought after and punished ? — No 
such thing. At Derby all is quiet. No sedi- 
tion has been found lurking there, — no prose- 
cution has been instituted agaiiist any person 
whatever for this paper. — But it has been 
said, the paper itself will prove the seditions 
design. After reading it over and over again, 
and paying to it all the attention possible, I 
protest I cannot discover any such tendency; 
on the contrary, I can very well conceive, 
that the man who wrote it, might honestly 
be induced to write and circulate it, not only 
with the most unblemished intentions, but 
from motives of the purest attachment to the 

• See it in this VoL p. 237. 
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constitution of- the country, and the most 
ardent wishes for the li&pp'iness of the people. 

1 can conceive that he had no other object 
in pointing out the defects of the constitution, 
than to show the necessity of a reform which 
might bring it back to its ancient principles, 
a nd establish it in its original purity. Ani- 
mated by those wishes, the author was natu- 
rally enough led to advert to what was passing 
on the continent of Europe, and to consider 
bow far it might affect the interests of his 
country and the attainment of his favourite 
object. He was thence led to conclude, that 
nothing could be more fatal to us, or more 
likely to increase the calamities under which 
wc have already suffered, than an interference 
in those destructive wars which were ravaging 
Europe, and against which every good citizen, 
as well as every friend to humanity, ought to 
enter his protest. This may be gathered 
from the conclusion of the fourth section of 
the paper : “ We are certain our present heavy 
burthens are owing , in a great measure , to cruel 
and impolitic warty and therefore i re will do ally 
on our party as peaceable citizens who have the 
good of the community ut heart , to enlighten 
each other , and to protest against them ” 
Here it is evident that the author considers 
the state of the representation as the cause of 
our present evils, and to a constitutional re- 
form of parliament he looks as their remedy. 
— In the conclusion of the fifth section he 
thus explicitly states his seutiments : 

“ Am equal and uncorrupt representation 
mouldy we are persuaded y save us from heavy 
expenses, and deliver us from many oppressions; 
7ve will therefore do our duty to procure this 
rtfor/n, which appears to us of the utmost im- 
portance, 1 * How is it proposed to procure 
this reform ? Why, “ by constitutional means; 
— by the circulation of truth in a peaceable, 
calm, unbiassed manner.” Can this then be 
maliciously intended ? Does it fall within the 
attorney-general’s description of sedition ? Is 
it fit that a subject of this country should be 
convicted of a crime, and subjected to heavy 
punishment, for publishing, that abuses sub- 
sist in the government of this country ; and 
arguing from thence the necessity for reform ? 
Mr. Attorney General seems to admit that a 
man may publish, if he pleases, the evils 
which appear to him to subsist ; but be quali- 
fies it by saying, that when he points out the 
defects, he should point out also the advan- 
tages arising from our representation ; — that 
)te should state the blessings we enjoy from 
the mixed nature of our monarchy that if 
he draws the gloomy part, he should present 
us also with the bright side of the picture, in 
order that we may see the whole together, 
and be able to compare what is beautiful with 
what is deformed in the structure of our go- 
vernment I must own I was rather sur- 
prised to hear such an argument from my 
learned friend : I can hardly thipk the obser- 
vation fair, or by any means worthy of his 
enlightened understanding. He must know, 


that when a zealous roan pours out his 
thoughts, intent on urging a particular point, 
be confines himself to the question he has in 
view he directs his whole attention to illus- 
trate and enforce it, and does not think it ne- 
cessary to run into every angle and corner, to 
rake together heterogeneous materials, which, 
though they may be connected with the gene-, 
ral subject, are foreign to his particular pur- 
pose. 

No man, if he felt himself goaded by the 
excise laws, could be expected, in his petition 
for redress, to state all the advantages which 
arose to the state out of the other branches of 
the revenue.— If this were to be adopted as a 
rule, a man could not complain of a grievance, 
however intolerable he felt it to himself with- 
out also stating the comforts which were en- 
joyed by others. Is a man not to be per- 
mitted to seek redress, from any part of the 
government under which he lives, and to 
support which he contributes so much, unless, 
in enumerating his particular grievance, he 
enters into a general panegyric on the consti- 
tution ? Will Mr. Attorney General say to-day, 
that this is the law of libel ? 

This very point has been most admirably 
touched upon by a person who ranks in the 
highest class of genius, and whose splendid 
and powerful talents, once exerted in the 
cause of the people, may possibly bear away 
the palm in the minds of posterity from the 
most illustrious names of Greece and Rome. 

Mr. Burke, in his reflections on the afihirs 
of France, at the commencement of the revo- 
lution, most justly observes, that when a man 
has any particular thing in view, he loses 
sight for a time even of nis own sentiments 
on former occasions : when that right hon. 
gentleman was asked by those who had so 
often listened to his eloquence in favour of 
the people, why he had excluded his former 
favourite topic from a share in his work, and 
made monarchy the sole subject of his vindi- 
cation and panegyric? — Whatever may be- 
long to the work itself, the answer which he 

S ave upon that occasion must be admitted to 
e sound and forcible. — When the rights of 
the people appeared to him to be in danger, 
from the increasing and overpowering in- 
fluence of the crown, be brought forward, 
he said, sentiments favourable to such 
rights. — But when monarchy was in danger, 
monarchy became the object of his protec- 
tion ; the rights of the people were nothing 
to him then ; they did not form the subject 
of his book ; his object was, to show where 
the danger lay ; and the beautiful illustration 
from Homer, relative to the death of Hector 
was most applicable : 41 When his body was 
placed before the aged king, his other sons 
surrounded him, anxious to afford that conso- 
lation which so great a calamity required; 
the unhappy father, as if offended with their 
tenderness, flung his i affectionate offspring 
from him like a pestilence. Was it that the 
inanimate and useless corpse was dearer to the 
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parent than the living children ?— No. But 
nis mind was so absorbed, so buried in the fate 
of Hector, that he was for a while incapable of 
entertaining any other impression.”— So said 
the author of that book ;* and it was well 
said ; for when a man writes upon a particu- 

- * u As any one,” says Burke, “ of the great 
members of this constitution happens to be 
endangered, he that is a friend to all of them 
chooses and presses the topics necessary for the 
support of the part attacked, with all the 
strength, the earnestness, the vehemence, with 
all the power of stating, of argument, and of 
colouring, which he happens to possess, and 
which the case demands. He is not to embar- 
rass the minds of his hearers, or to incumber, or 
overlay his speech, by bringing into view at 
once (as if he were reading an academic 
lecture) all that may and ought, when a just 
occasion presents itself, to be said in favour 
of the other members. At that time they are 
out of the court; there is no question con- 
cerning them. Whilst he opposes his de- 
fence on the pari where the attack is made, 
he presumes, that for his regard to the just 
rights of all the rest, he has credit in every 
candid mind, lie ought not to apprehend, that 
his raising fences about popular privileges 
this day, will infer that he ought on the next, 
to concur with those who would pull down 
the throne : because on the next he defends 
the throne, it ought not to be supposed that 
he has abandoned the rights of the people. 

“ A man who, among "various objects of h is 
equal regard, is secure of some, and full of 
anxiety for the fate of others, is apt to go to 
much greater lengths in his preference of the 
objects of his immediate solicitude than Mr. 
Burke has ever done. A man so circum- 
stanced often seems to undervalue, to vilify, 
almost to reprobate and disown those that 
are out of danger. This is the voice of nature 
and truth, and note of inconsistency and false 
pretence. The danger of any thing very dear 
to us, removes for the moment every other 
affection from the mind. When Priam had 
his whole thoughts employed on the body of 
his Hector, he repels with indignation, and 
drives from him with a thousand^ reproaches, 
his surviving sons, who with an officious 
piety crowded about him to offer their assist- 
ance. A good critick (there is no better than 
Mr. Fox) would say, that this is a masterstroke 
and marks a deep understanding of nature in 
the father of poetry. He would despise a 
Zoilus, who would conclude from this passage 
that Homer meant this man of affliction as 
hating, or being indifferent and cold in his 
affections to the poor Telics of his house, or 
that he preferred a dead carcass to his living 
children. 

“ Mr. Burke does not stand in need of an 
allowance of this kind, which, if he did, by 
candid criticks ought to be granted to him.” 
Appeal from the New to the Old Whigs % Burke’s 
Works, vol 6. pp. 114, 115, 8vo. 1808. 


lar subject, he centres hismfcid in, he calls 
forth all its powers and energy to the discus- 
sion, and allows nothing, that has not an 
immediate relation to the object he has in 
view, to divide his feelings or distract his 
attention. — But if the observations of Mr. 
Attorney-general are to be adopted as a rule, 
it will be impossible to discuss any point of a 
question, without entering into the whole 
merits ; no man will dare to complain of any 
abuse of the constitution, without at the same 
time, enumerating all its excellences, or ven- 
ture to touch upon a topic of grievance with- 
out bringing forward a recital of blessings. 
A paragraph would be swelled to a pamphlet, 
and an essay expanded to a dissertation. 

But it seems the circumstances of the times 
render any opinion in favour of a reform of 
parliament peculiarly improper, and even 
dangerous, and that the recommendation of 
it, as the only remedy for our grievances, 
must, therefore, in the present moment, be 
ascribed to mischievous intentions. Were 1 
impressed with a sense of that corruption, 
which has, to a certain degree, (impaired and 
defaced the fair fabric of our constitution, and 
which, if not stopped in its progress, may 
lead to its decay ana ruin ; — were I to address 
you, gentlemen of the jury, to petition for a 
reform of parliament, I would address you 
particularly now, as the season most fit for 
the purpose ; I would address you wow, be- 
cause we have seen in other countries, the 
effect of suffering evils to prevail so long in t 
government, ana to increase to such a pitch, 
that it became impossible to correct them, 
without bringing on greater evils than tboce, 
which it was the first object of the people to 
remove;— that it became impossible to re- 
medy abuses without opening a door to revo- 
lution and anarchy. There are many dis- 
eases which might be removed by gentle 
medicines in their beginning, and even cor- 
rected by timely regimen, which, when 
neglected, are sure to bring their victims to 
the grave. A slight wound, which may be 
certainly cured by the simplest application 
seasonably administered, if left to itself wiH 
end in gangrene, mortification, and death. 
If experience can be of any service to warn 
men of their danger, and to instruct them 
how to avoid it, this is the season to teach 
men the best sort of wisdom, — that wisdom 
which comes in time to be useful. I have 
myself no hesitation in subscribing to all the 
great points in this declaration of the meeting 
at Derby. To the abuses of our representa- 
tive system they ascribe our unnecessaiy 
war, — our heavy burthens, — our many na- 
tional calamities. — And at what period have 
not the best and wisest men, whom this 
country ever produced, adopted the same 
sentiments, ana employed the same language? 
The illustrious earl of Chatham has dignified 
the cause by. the noblest specimens of elo- 
quence. And who has not read the beaut&i 
and energetic letter of sir George Saville to 
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bis constituents, on the same subject, a letter 
which is so much in point that I must beg 
leave to repeat it to you. 

“ I return to you baffled and dispirited, 
and I am surrv that truth obliges me to add, 
with hardly a ray of hope of seeing any 
change in tnc miserable course of public cala- 
mities. 

“ On this melancholy day of account, in 
rendering up to you my trust, I deliver to you 
your share of a country maimed and weak- 
ened; its treasure lavished and mis-spent; 
its honours faded ; and its conduct the laugh- 
ing-stock of Europe : our nation in a manner 
without allies or friends, except such as we 
have hired to destroy our fellow-subjects, and 
to ravage a country in which we once claimed 
an invaluable share. I return to you some 
of your principal privileges impeached and 
mangled. Ana lastly, I leave you, as I con- 
ceive, at this hour and moment, fully, effec- 
tually, and absolutely, under the discretion 
and power of a military force, which is to act 
without waiting for the authority of the civil 
magistrates. 

“ Some have been accused of exaggerating 
the public misfortunes, nay, of having endea- 
voured to help forward the mischief, that they 
might afterwards raise discontents. I am 
willing to hope, that neither my temper, nor 
my situation in life, will be thought naturally 
to urge me to promote misery, discord, or 
confusion, or to exult in the subversion of 
order, or in the ruin of property. I have no 
reason to contemplate with pleasure the 
poverty of our country, the increase of our 
debts, and of our taxes ; or the decay of our 
commerce. — Trust not, however, to my report : 
reflect, compare, and judge for yourselves. 

u But, under all these disheartening cir- 
cumstances, I could yet entertain a cheerful 
hope, and undertake again the commission 
with alacrity, as well as zeal, if I could see 
any effectual steps taken to remove the ori- 
ginal cause of the mischief.— Then would 
there be a hope. 

M But, till the purity of the constituent body, 
and thereby that of the representative, be re- 
stored, there is none. 

“ I gladly embrace this most public oppor- 
tunity of delivering my sentiments, not only 
to all my constituents, but to those likewise 
not my constituents, whom yet, in the large 
sense, I represent, and am faithfully to serve. 

“ I look upon restoring election and repre- 
sentation in some degree (for I expect no 
miracles) to their original purity, to be that, 
without which all other efforts will be vain 
and ridiculous. 

“ If something be not done, you may, in- 
deed, retain the outward form of your consti- 
tution, but not the power thereof.”* 

Such were the words of that great and good 

* This quotation was introduced by Mr. 
Erskine in his defence of Paine, ante. pp. 4 25, 
420. 


man, surely equally forcible with any of those 
employed in the declaration of the meeting at 
Derby, yet, who ever imputed to him mis- 
chievous intentions, or suspected him of sedi- 
tion ? His letter was published and circulated, 
not only among his constituents in the ex- 
tensive county of York, but addressed to the 
nation at large, and recommended by him to 
their attention. Who does not recollect the 
conduct which had been adopted on the same 
subject by the very men now nearest his ma- 
jesty, and highest in his counsels ? — Had not 
the same truths published in this declaration 
been repeatedly asserted and enforced by 
them ? Names it is unnecessary to mention; 
the proceedings to which I refer arc suffi- 
ciently known : but at the same time, I bee 
leave to be understood to convey no personal 
reflection or reproach. I am the more anxious, 
in this instance, to guard against misrepresen- 
tation from what happened to me upon a late 
occasion, when, in consequence of my argu- 
ment being misunderstood, an observation 
was put into my mouth, which would have 
disgraced the lips of an idiot. It was ascribed 
to me to have said, that if any man had writ- 
ten a libel, and could prove the publication of 
the same libel by another person before, he 
might justify himself under that previous pub* 
lication. I cannot conceive how so egregious 
a blunder could have been committed ; what 
I said was, that a man may show he was 
misled by another in adopting his opinion, 
and may use that circumstance as evidence of 
the innocence of his intention in a publication, 
where the writing is not defamatory of an in- 
dividual which may be brought to a known 
standard of positive law, but is only criminal 
from a supposed tendency, in fact to excite 
sedition and disorder; — he may then repel 
that tendency, by showing the jury, who 
alone are to judge of it, that the same writing 
had before been in extensive circulation, with- 
out either producing, or being supposed U» 
produce, sedition ; and he may also repel the 
inference of criminal intention, by showing 
that the wisest and most virtuous men in other 
times had maintained the same doctrines, not 
merely with impunity, but with the approba- 
tion and rewards of the public. This I main- 
tained to be the law in the case of Mr. Holt 
the printer, and this upon every suitable oc- 
casion i shall continue to maintain. 

To bring home the application. The first 
men in the present government have held 
and published every doctrine contained in this 
paper.* I studiously avoid all allusion which 
may seem to convey reproach to the high 
persons to whom I have referred, on account 
of any change apparent in their conduct and 
sentiments, because I conceive it to be unne- 
cessary to my present argument, and because I 
have a privilege to discuss their conduct in ano- 
place, where they are themselves present to 
answer. Besides, a man has. a right to his 

. , * See pp. m, 493. 
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sentiments, and he has a right to change 
them ; on that score I attack no man, I only 
defend my clients. But thus far I am enti- 
tled to say, that if they published sentiments 
without having it imputed to them, that they 
were seditious, evil-minded, and wicked, it is 
but fair and reasonable to allege, that others 
in bringing forward the same sentiments, may 
be equally exempted from impure motives. 

I repeat that every man has a right to publish 
what he thinks upon matters of public con- 
cern, to point out the impolicy of wars, or the 
weight of taxes, to complain of grievances, 
ana to expose abuses. It is a right, which has 
ever been exercised, and which cannot be 
annihilated, without at the same time putting 
an end to all freedom of discussion. If wc 
talk of the circumstances of the times ; do 
the present afford less gEOund for remon- 
strance and complaints than former periods ? 

I might read you many extracts from the 
writings of Mr. Burke, who, to eloquence, the 
fame of modern times, adds the most exten- 
sive and universal acquaintance with the his- 
tory both of his own country and of every 
other. — Mr. Burke (it is a merit I never can 
forget), with no less vehemence, and in lan- 
guage not less pointed and forcible than we 
find in this declaration, exposes the same 
abuses, and laments the same evils. What 
ut wrote during the American war, are not 
the authors of this declaration justified in 
writing at present? To the defects and abuses 
of our system of representation, may in my 
opinion be ascribed all the calamities that we 
then suffered, that we are now suffering, or 
are still apparently doomed to suffer. The 
evils which we now lament, originated from 
the same source with those which we formerly 
endured. To the defects of our representa- 
tion we owe the present war, as to tnem also 
we owe that disastrous and unprincipled con- 
flict which ended in the separation of Great 
Britain from her colonies. The events indeed 
were nearly connected : that mighty republic 
beyond the Atlantic gave birth to the new 
republic in Europe, with which we are at pre- 
sent engaged in hostilities. From all the 
consequences, which we have already expe- 
rienced, which we now suffer, and which we 
have yet to anticipate in reserve, I will ven- 
ture to say, that a reform in the representa- 
tion, applied seasonably, would have effec- 
tually saved the country. Is it likely, while 
this fruitful source of misfortune remains, 
that we shall not continue to suffer ? and if a 
man really entertains this opinion, is it not 
his duty to publish his thoughts, and to urge 
the adoption of a fair and legal remedy ? — Is 
he to be set down as a seditious and evil- 
minded man because he speaks the truth and 
loves his country? Of the war in which thjs 
nation is engaged, I will here say nothing ; 
it will soon come to be discussed in another 
place, where I have not failed to exercise that 
privilege* which I there possess, to deliver my 
opinion of its dreadful consequences. But of 


all these consequences, there is none which 
I conceive to be more dreadful and alarming 
than that 1 can see no end to rr? and I be- 
lieve wiser persons than myself are equally at 
a loss to predict its termination This paper, 
which so justly reprobates wars, is rumoured 
to come from the pen of a writer, whose pro- 
ductions justly entitle him to rank as the first 
poet of the age ; — who has enlarged the circle 
of the pleasures of taste, and embellished with 
new fiowers the regions of fancy.* It was 
brought forward in a meeting, in a legal and 
peaceable manner, and I i*ave never heard 
that either the author, or any of the members 
present at the meeting, have been prosecuted, 
or that the smallest censure has fallen upon 
their conduct. — But even if /Aey had been 
made the objects of the prosecution, sanc- 
tioned as they are in what they have written 
by every principle of the constitution, and 
supported in their conduct by its best and 
most virtuous defenders in all times, L should 
have had little difficulty in defending them. 
How much less, in the case of the defendants, 
who are not stated to be the authors of this 
paper, who only published it in the course of 
their business, and who published it under 
such peculiar circumstances, as, even if the 
contents could have admitted any criminal 
interpretation, must have done away on thar 
part all imputation of any criminal intention. 
They have in a manly way instructed roe, 
however, to meet the question upon its own 
merits; not because they could nut have 
proved a very peculiar alleviation, but be- 
cause they have always presented a fair and 
unequivocal responsibility for the conduct of 
their paper. Let me particularly call your 
attention to this circumstance, that for the 
number of years during which the defendant* 
have conducted a newspaper, they have never 
before, in a single instance, been tried for any 
offence, either against an individual, or against, 
the state*, they have, in the execution of 
their task, assiduously endeavoured to en- 
lighten the minds of their fellow-subjects, 
while they have avoided every thing that 
might tend to endanger their morals. — They 
have displayed, in the conduct of their paper, 
a degree ot learning, taste, and genius, supe- 
rior to what has distinguished any similar uzih 
dertaking. They have done their fellow^ 
citizens a very essential service, by presenting 
them with the most full and correct intelli- 
gence of what has been passing on the poli- 
tical theatre of Europe, neither sullied by 
prejudice, nor disguised by misrepresentation. 
The attention which they have paid to the 
important occurrences that have taken plane 
in a neighbouring country, and the impar- 
tiality with which they have stated them, do 
them the greatest credit. — I trust that it wifi 


• The paper in question was generally diF 
derstood to have been composed by the late Dr. 
Erasmus Darwin, the celebrated author of the 
‘ Botanic Garden* and * Zoonomia.’ 
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e no objection to them in their character of 
riitors, that they have sought only for the 
ruth, and, wherever they have found facts, 
iave not hesitated to brings them before the 
ublic. They have thus enabled their readers 
y judge for themselves, and have furnished 
hem with the means to form a proper judg- 
ment. This is the true value of a free press. 
*he more men are enlightened, the better 
r ill they be qualified to be good subjects of 
good government ; and the British consti- 
ution, as it has nothing to fear from compa- 
ison, so it can receive no support from those 
rts which disguise or suppress the truth re* 
pecting other nations. Wherever the de- 
mdants have delivered their sentiments upon 
ublic occurrences, they have equally avoided 
eing misled by the credulity of alarm, and 
he frenzy of innovation ; and have repro- 
ated, with the same spirit and boldness, the 
buse of freedom and the perversion of power, 
-the outrages of a sanguinary mob, and the 
ppressions of an unprincipled despot. What- 
ver may have been their political partialities 
hey are such as cannot but do them the 
ighest honour, and their partialities have 
een the result of honest conviction. — Though 
niformly consistent in their friendships, they 
ave never been accused by those who know 
hem Of being partisans for interest.— Their 
pinions Have been honest, as well as steady ; 
nd through life they have maintained and 
sserted the pure principles of rational free- 
om, find given the most strenuous support to 
he best interests of man. They have, in 
meir daily task, ever preserved reverence for 
rivate Character, and in no instance violated 
me decorums of life, by low ribaldry or wanton 
efamation. — Though adverse in their senti- 
ments to ministers and their measures, they 
ave confined themselves to manly discussion, 
nd faif argument ; and never descended to 
idecent attack, or scurrilous abuse. 

My learned friend cannot produce a single 
istance in the course of seventeen years (the 
;rm of my acquaintance with them), in 
hich they have been charged in any court 
ith public libel, or with pnvate. defamation : 
nd I challenge the worla to exhibit a single 
istance in which they have made their 
mrnals the vehicles of slander, or where 
om interest, or malice, or any other bise 
lotive, they have published a single para- 
raph to disturb the happiness of private life, 
> wound the sensibility of innocence, or to 
utrage the decencies of well-regulated so- 
ety. — I defy the world to produce a single 
tstanCe. — Men who have so conducted them- 
;lvei, are entitled to protection from any go- 
eroment, but certainly they are particularly 
iititlCdf to it, where a free press is part of the 
rstem. In the fair and liberal management 
f their paper, fifteen shillings out of every 
uinefi which they receive flow directly into 
me public exchequer; and besides the inces- 
iht toil, and the unwearied watching, all the 
epenses ^by 'Which tins great gain to govern- 
VOL. XXII. 


ment is produced, are borne exclusively by 
them. — They essentially contribute therefore 
by their labours to the support of govern- 
ment, and they are as honestly and fervently 
attached to the true principles of the British 
constitution, to the crown, and to the mixed 
system of our government, as any subject of 
his majesty ; but at the same time they are 
ready to acknowledge, that they ever nave 
been advocates for a temperate and seasonable 
reform of the abuses which have crept into 
dur system. — Their minds are to be taken 
from the whole view of their conduct. — It is 
a curious, and I will venture to say, in times 
so convulsed, an unexampled thine, that in 
all the productions of my friends, that in all 
the variety of their daily miscellany, the 
crown officers have been able to pick out but 
one solitary advertisement from all that they 
have published, on which to bring a charge 
of sedition; and of this advertisement, if 
they thought fit to go into the detail, they 
would show even by internal evidence, that it 
was inserted at a very busy moment, without 
revision or correction, and about the very time 
that this advertisement appeared, seven hun^ 
dred declarations, in support of the king's 
government, appeared m the same paper, 
which they revised and corrected for publica- 
tion. — You are not therefore to take one ad- 
vertisement, inserted in their paper, as a cri- 
terion of their principles, but to take likewise 
the other advertisements which appeared 
along with it. Would the readers then of 
this paper, while they read in this advertise- 
ment a recital of the abuses of the constitu- 
tion, not be in possession of a sufficient anti- 
dote from the enumeration of its blessings? 
While the admirers of the constitution camq 
forward with an unqualified panegyric of ity 
excellencies, were not the friends of reforrt** 
justified in following them with a fair state- 
ment of grievances? If it be alleged, that the 
pecuniary interest which the proprietors have 
in a newspaper, ought to subject them to a‘ 
severe responsibility for its contents, let it be 
recollected, that they have only an interest in 
common with the public. I again cal! upon 
Mr. Attorney-general to state, whether the 
fact appears to him clearly established, that 
the writers of this paper were influenced by 
seditious motives. I put it to you, gentle- 
men of the jury, as honest men, as candid 
judges of the conduct, as fair interpreters of 
the sentiments of others, whether you do not 
in your hearts and consciences believe, that 
thes men felt as they wrote;— that they 
complained of grievances which they actually 
experienced, and expressed sentiments with 
the truth of which they were deeply im- 
pressed. If you grant this— if you give them 
the credit of honest feelings and upright in- 
tentions, on my part any farther defence is 
unnecessary ; we are already in posses9ioh of 
your verdict; you have already pronounced 
them not guilty; for you will not condemn 
the conduct when you have acquitted thy 
3 T 
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heart. Yon will rather desire that British 
justice should resemble that attribute of 
neaven which looks not to the outward act, 
but to the principle from which it proceeds — 
to the intention by which it is directed. 

In summing up for the crown, I would 
never wish to carry the principles of liberty 
farther than Mr. Attorney-general has done, 
when he asserted the right of political discus- 
sion, and desired you only to look to the 
temper and spirit with which 6uch discussion 
was made; — when he asserted, that it was 
right to expose abuses, to complain of griev- 
ances, provided always that it were done with 
an honest and fair intention. U pon this prin- 
ciple, I appeal to you, whether this advertise- 
ment might not be written with a bund fide in- 
tention, and inserted among a thousand 
others, without any seditious purpose, or de- 
sire to disturb the public peace. 

Undoubtedly our first duty is the love of 
our country ; but this love of our country does 
not consist in a servile attachment and blind 
adulation to authority. — It was not so that 
our ancestors loved their country; because 
they loved it, they sought to discover the de- 
fects of its government ; because they loved 
it, they endeavoured to apply the remedy. 
They regarded the constitution not as slaves 
with a constrained and involuntary homage, 
but they loved it with the generous and en- 
lightened ardour of free men. — Their attach- 
ment was founded upon a conviction of its 
excellence, and they secured its permanence 
by freeing it from blemish.— Such was the 
love of our ancestors for the constitution, and 
their posterity surely do not become criminal 
by emulating their example. I appeal to you, 
whether the abuses stated in this paper do not 
exist in the constitution, and whether their 
existence has not been admitted by all par- 
ties, both by the friends and enemies of re- 
form. Both, I have no doubt, are honest in 
their opinions, and God forbid that honest 
opinion in either party, should ever become 
a crime. In their opinion of the necessity of 
a reform, as the best and perhaps only re- 
medy of the abuses of the constitution, the 
writers of this paper coincide with the most 
eminent and enlightened men. On this 
ground I leave the question,— secure that 
your verdict will be agreeable to the dictates 
of your consciences, and be directed by a 
sound and unbiassed judgment 

Reply. 

Mr. Attorney General . There are some 
propositions which my learned friend (Mr. 
JErskine) has brought forward for the defen- 
dants, which not only I do not mean to dis- 
pute, as an officer of the crown, carrying on 
this prosecution, but which I will also admit 
to their full extent. Every individual is cer- 
tainly in a considerable degree interested in 
this prosecution : at the same time I must 
observe, that I should have, in my own opi- 
nion, betrayed my duty to the crown, if I bad 


not brought this subject for the consideration 
of a jury. Considering, however, every indi- 
vidual as under my protection, I think it 
a duty which I owe to the defendants, to 
acknowledge, that in no one instance before 
this time were they brought to the bar of 
any court, to answer for any offence either 
against government or a private individual.— 
This is the only solitary instance in which 
they have given occasion for such charge to 
be brought against them. In every thing, 
therefore, that I know of the defendants, you 
are to take them as men standing perfectly 
free from any imputation but the present; 
and I will also say, from all I have ever heard 
of the defendants, and from all I have ever 
observed of their morals in the conductor 
their paper, I honestly and candidly believe 
them to be men incapable of wilfully publish- 
ing any slander on individuals, or or prosti- 
tuting their paper to defamation or indecency. 
But my learned friend, Mr. Erskine, his 
stated some points, of which my duty alls 
upon me to take notice. I bound myself by 
the contents of the paper only; I did not 
know the author of it. I did not know any 
society from which the paper purported to 
have originated ; it is said to be the produce 
tion of a man of great abilities; I do not 
know that he is the author ; at any rate, this 
is the first time I ever heard of that arcum- 
stance. There is one fact, on which we are 
all agreed, that the paper itself was dated on 
the 16th of July 1792, and that it appearedio 
the Morning Chronicle on the 25th of Decem- 
ber 1792. It was then presented to the 
public with a variety of other advertisements, 
which it will be proper for you to peruse, and 
for that purpose you will carry out the paper 
with you, if you find it necessary to withdraw, 
in order to see what the intent of the defen- 
dants was in publishing this paper. A bill, I 
also admit, passed into a law, the last session 
of parliament, upon the subject of libels; but 
it would be exceedingly unfortunate for the 
people of this country, if my learned friend 
and myself wore to be allowed to give evidence 
in a court of justice of what was our intention 
in passing that bill. The bill lias now become 
a solemn act of the legislature, and must 
speak for itself by its contents ; but, however, 
it has, in my opinion, done what it was in- 
tended to do. It refers the question of guilt 
to the jury in cases of libels, precisely as in 
every other criminal case. My learned friend 
has insisted, that criminal intention is mailer 
of fact mixed with matter of law. 1 agree to 
this description; but then the law says that 
such and such facts are evidence of such and 
such intentions. Treason for instance, de- 
pends upon intention ; but such and such acts 
are evidence of a criminal intention ; and u 
the jury entertain any doubts upon any part 
of the charge, his lordship will only do his 
duty by giving them his advice and directioib 
which will be, that he who does such and 
such things, if he does them with a coow 


Digitized by t^ooQie 



1013] and Jame s Gray, for a Seditious Libel . A. D. 1793. 


intention, is amenable to the law, and that 
such and such acts are evidence of the crimi- 
nal intention ; and then the jury must decide 
upon that evidence, and upon that advice, 
wnether the defendant was or was not guilty : 
so says Mr. Erskine, and so I say ; for it is a 
matter of plain common sense, coming home 
to the understanding of every man. Mr. 
Erskine has contended, that the jury must not 
draw the inference of criminal intention from 
the mere fact of publishing a paper. Cer- 
tainly not; but they may draw the infe- 
rence of guilty intention, if they discover in 
the contents of the paper a wicked and mali- 
cious spirit, evidently pursuing a bad object 
by unwarrantable means. If I should put a 
paper into the hands of the Jury, desiring 
them to put my learned friend to death, would 
not that prove an evil intention against my 
friend’s life ? In all cases of publication, con- 
taining any thing improper, tne bad intention 
of the person publishing was clear, unless on 
his own part he could prove the contrary. 
Such has always been the law of England, in 
criminal cases of this description. Mr. Erskine 
lias desired you to carry out the paper, and 
look at the other advertisements; upon this I 
am bound to remark, that there is not one of 
them, except that in question, which is not 
dated in the month of December, while this 
advertisement is dated on the 16th of July, 
though it did not find its way into the Morn- 
ing Chronicle until the end of the month of 
December. How that came to happen I 
cannot tell ; it must be left to you to deter- 
mine : but it does appear that at a very cri- 
tical moment to tne constitution of this 
country, it was brought out to counteract the 
intention and effect of all the other declara- 
tions in support of government. At what 
time the defendants received the paper in 
question, they have not attempted to prove. 
Why, if they received it in July, they did not 
then insert it, they have not said. They have 
brought no exculpatory evidence whatever to 
account for the delay. It was urged that the 
defendants only published it in the way of 
business, as an advertisement, and therefore 
they could not be said to be guilty ; if I should 
be brought to admit this as a sufficient answer 
and never institute a prosecution where such 
was the case, I should in so doing, deliver the 
jury, and every man in this country, to the 
mercy of any newspaper printer in this king- 
dom, to be traduced and vilified, just as the 
malice of any man, who chose to pay for 
vending his own scandal, should dictate ; I 
therefore entreat you to bring the case home 
to your own bosoms, and to act for the public, 
as, in such an instance, you would wish to act 
for yourselves. I must likewise say, that if 
you are to look at the intention of the defen- 
dants in the other matter contained in the 
same paper, you will find various strong and 
even intemperate things. Among others, 
fou will find the following, which, if it 
lid not show a seditious, did not breathe a 
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very temperate spirit: “ Well might Mr. 
Fox call this the most momentous crisis that 
he ever heard of in the history of England ; 
for we will venture to say, there is not any one 
species of tyranny, which might not, in the 
present day, be tried with impunity ; no sort 
of oppression which would not find, not 
merely advocates, but supporters ; and never, 
never in the most agitated moments of our 
history, were men so universally tame, or so 
despicably feeble." 

This paragraph is no advertisement; it 
came from no society ; and will, I take it for 
granted, not be disavowed by the defendants. 

Upon the question of a reform of parliament 
I remain of the same opinion which I have 
always entertained ; and whatever may have 
been said or thought by Mr. Fox, Mr. Pitt, 
the duke of Richmond, the late earl of Chat- 
ham, or the late sir George Saville, or by any 
man, let his authority have been ever so 
great, never while I live will I consent to vote 
for a reform in parliament, tintil I see some- 
thing specific to be done, and can be veiy 
sure that the good to be gained will make it 
worth while to hazard the experiment. 

In this way of thinking I am the more 
confirmed, from the circumstance, that of all 
the wise and excellent men who have at dif- 
ferent times agitated the question of reform, 
none of them have ever been able to agree 
upon any one specific plan. And I declare, 
that I would ratner suffer death than consent 
to open a door for such alterations in the go- 
vernment of this country, as chance or bad 
men might direct; or even good men, misled 
by bad, might, in the first instance, be inclined 
to adopt. I shudder, indeed, when 1 reflect 
on what have been the consequences of inno- 
vation in a neighbouring country. The many 
excellent men who there began to try experi- 
ments on government, confining their views 
within certain limits of moderation, and 
having no other object than the public good, 
little did they foresee in their outset the 
excesses and crimes which would follow in 
the progress of that revolution, of which they 
were the authors, and of which they were 
themselves destined to become the victims. 
They are now lying in the sepulchres of the 
dead, and the tombs of mortality : and most 
willingly, I am persuaded, would they have 
consigned themselves to their fate, if, by their 
death, they could have saved their unhappy 
country from the horrors and miseries of that 
dreadful anarchy into which it has fallen. 
Never, with such examples before my eyes, 
will I stake the blessings which we possess 
under the government of this country, upon 
the precarious consequences of innovation; 
nor consent to any alteration, of which, what- 
ever may be stated as its object, the precise 
effects can never be ascertained. Indeed, I 
must think that my friend Mr. Erskine, in 
bis propositions with respect to a reform, 
allows himself to talk like a child, and does 
not sufficiently consult that excellent judg- 
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ment which he displays upon every other 
occasion. But let me entreat him to reflect 
on the situation in which both of us are now 
placed, and which, if twenty years ago, any 
person told me I should have attained, I should 
nave regarded it as madness. If we, by our 
industry (my friend, indeed, with the advan- 
tage of his superior talents), have acquired a 
degree of opulence and distinction, which we 
could not reasonably have looked for, let us 
be thankful to that government to whose 
protection and favour we are, in a great mea- 
sure, indebted lor our auccess ; and do not 
let us, by any rash attempt upon our constitu- 
tion, put it out of the power of our children to 
rise to similar situations, or deprive them of 
those blessings which we have ourselves so 
signally experienced, po not let us pull 
down a fabric, which has been the admiration 
of ages, and which it may be impossible U» 
erect anew. 

Let me again call your attention to 
the paper upon which this prosecution is 
founded. [Here Mr. Attorney General read 
several extracts from the declaration.] After 
what you have heard, I think it is impossible 
to doubt of the libellous tendency of this pub- 
lication. It states, as I have already said, the 
whole of our government as one mass of 
grievances and abuse ; while it does not so 
much as enumerate a single blessing or ad- 
vantage with which it is attended, it repre- 
sents it as corrupt and oppressive in every 
branch, as polluted in its very source, its legis- 
lature, and its courts of justice. What, I ask, 
can be supposed to be the spirit by which such 
representations are dictated, and the conse- 
quences to which they are calculated to lead ? 
Can you admit such representations to have 
J>een brought forward bona fide , and from no 
other motive, than the wish to procure a 
peaceable and legal redress of grievances ? If 
you can admit this, you will of course find the 
defendants not guilty. But if it shall appear 
otherwise, let me remind you of that auty 
which you owe to the public, with whose 
safety and protection you are intrusted, and 
whose interests you are to consult in the ver- 
dict which you shall give Let me remind 
you of the necessity of checking, in proper 
time, the spirit of sedition, and frustrating the 
designs of the factious, before it be too late. 
Let me conclude with observing, that I have 
brought forward this prosecution as a servant 
of the public, influenced by my own judgment, 
and acting from what I conceived to be my 
duty. I had no other view than the public 
advantage ; and should you be of opinion that 
the defendants ought to be declared not 
guilty, I trust you will acquit me of any inten- 
tion of acting either impertinently with respect 
to you, or oppressively to the defendants. I 
shall then retire, conscious of having done 
my duty in having stated my opinion, though 
inclined, in deference to your verdict, to sup- 
pose myself mistaken. 


StJMunro up. 

Lord Kenyon then gave a charge in substance 
as follows: 

Gentlemen of the Jury; There are nocases 
which call forth greater exertions of gnat 
abilities than those that relate to political 
libels. And as this cause, both on the part of 
the prosecution, and also oh behalf of the 
defendants, has been so amply discussed that 
the subject is exhausted, 1 should have satis- 
fied myself with what has been already said, 
if there was not a duty lying on me, which by 
the law of the land it is incumbent on me to 
discharge. 

The liberty of the press has always been, 
and has justly been, a favourite topic with 
Englishmen. They have looked at it with 
jealousy whenever it has been in varied ; and 
though a licenser was put over the press, and 
was suffered to exist for some years after the 
coming of William, and after the revolution, 
yet the reluctant spirit of English liberty 
called for a repeal of that law ; and from that 
time to this it has not been shackled and 
limited more than it ought to be. 

Gentlemen, it is placed as the sentinel to 
alarm us, when any attempt is made on our 
liberties; and we ought to be watchful, sad 
to take care that the sentinel is not abused 
and conv rted into a traitor. It can only be 
rotected by being kept within due limits, and 
y our doing those tnings which we ought, 
and watching over the liberties of the people; 
but the instant it degenerates into licentious- 
ness, we ought not to suffer it to exist without 
punishment. It is therefore for the protec- 
tion of liberty, that its liceutiousness is 
brought to punishment. 

A great deal has been said respecting a 
reform of parliament, that is. an alteration of 
parliament. If I were called upon to deckle 
on that point, before I would pull down the 
fabric, or presume to disturb one stone in the 
structure, I would consider what those bene- 
fits are which it seeks, and whether they, to 
the extent to which they are asked, ought to 
be hazarded ; whether any imaginary reform 
ought to be adopted, however virtuous the 
breast, or however able the head, that might 
attempt such a reform. I should be a little 
afraid, that when the water was let out, 
nobody could tell how to stop it ; if the hoo 
was once let into the house, who would be 
found to shut the door ? I should first feel 
the greater benefits of a reform, and should 
not nazard our present blessings out of a 
capricious humour to bring about such a 
measure. 

The merits or demerits of the late law 
respecting libels I shall not enter into. It b 
enough for me that it is the law of the land, 
which by ray oath I am bound to give effect 
to, and it commands me to state to juries 
what my opinion is respecting this or toy 
other paper brought into judgment before 
them. In forming my opinion on this paper, 
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pr on any other, before I arrive at a positive 
decision on that point, I would look abont, 
and see what the times were when the publi- 
cation took place. I would look at all the 
attendant circumstances, and, with that as- 
sistance, I would set about to expound the 
paper. The observations which this cause 
calls for, form a part of the notorious, history of 
the country. How Ions this paper was penned 
before it appeared in this news-paper, I know 
not : the 25th of December is the day when 
it. was published, and it is dated the 16th of 
July, 1792. 

Gentlemen, you will recollect the appear- 
ance of public affairs, and the feelings of 
every mind in the country, at the time that 
parliament met, and for some time after, in 
December last. I do not know whether I 
colour the picture right, when I say very 
gloomy sensations had pervaded the whole 
country. It is for you to say whether at that 
time there were not emissaries from a neigh- 
bouring country making their way, as wellas 
they could, in this country. It is for you to 
say' looking at the great anarchy and confu- 
sion of France, whether they did not wish 
to agitate the minds of all orders of men, in 
all countries, and to plant their tree of liberty 
in every kingdom in Europe. It is lor you to 
say whether their intention was not to eradi- 
cate every kind of government that was not 
sympathetic with tneir own. I am bound, 
gentlemen, to declare my opinion on this 
paper, and to do so I must take within my 
consideration all the circumstances of the 
time when it appeared. I have no hesitation 
m saying then, that they were most gloomy ; 
•^4he country was tom to its centre by 
emissaries from France. It was a notorious 
fact — every man knows it — 1 could neither 
open my eyes nor my ears without seeing and 
hearing them. Weighing thus all the cir- 
cumstances, that, though dated in July, it 
was not published till December, when those 
emissaries were spreading their horrid doc- 
trines; and believing there was a great 
gloominess in the country, — and I must shut 
my eyes and ears if I did not believe that 
there was ;— believing also that there were 
emissaries from France, wishing to spread 
the maxims prevalent in that country, in this ; 
—believing that the minds of the people of | 
this country were much agitated by these i 
political topics, of which the mass of the po- 
pulation never can form a true judgment ; — 
and reading this paper, which appears to be 
calculated to put the people in a state of dis- 
content with evesy thing done in this coun- 
try : — I am bound on my oath to answer, that 
I think this paper was published with a 
wicked, malicious intent, to vilify the govern- 
ment, and to make the people discontented 
with the constitution under which they live. 
—That is the matter charged in the informa- 
tion; — that it was done with a view to vilify 
the constitution, the laws, and the govern- 
ment of this country, and to infuse into the 


minds of his majesty’s subjects a belief that 
they, were oppressed, and on this ground I 
consider it as a gross and seditious libel. This 
is the question put to you to decide. 

It is admitted that the defendants are the 
proprietors of the paper in which this address 
was published. 

There is one topic more. It is said they 
were not the authors of the address, and that 
it got inadvertently into their paper. It never 
was doubted, and I suppose it never will be 
doubted, that the publishers of a newspaper 
are answerable for the contents of it. Those 
who think most favourably for the defendants 
. will go no farther than to say, that the 
. parties publishing ought to give an account 
; how they published it, and if there is any 
thing baneful in the contents, to show how it 
i came to them, and whether it was inserted 
inadvertently or otherwise. If any thing of 
that sort had been offered, I ceitainly should 
have received it as evidence. But nothing of 
the kind has been offered, and the defendants 
stand as the proprietors and publishers of the 
paper, without the slightest evidence in alle- 
viation being offered in their favour. 

It is not for human judgment to dive into 
the heart of man, to know whether his inten- 
tions are good or evil. We mpst draw our 
conclusions with regard to bis intentions from 
overt acts ; and if an evil tendency is appa- 
rent on the face of any particular paper, it can 
pnly he traced by human judgment primi 
facie to a bad intention, unless evidence is 
brought to prove its innocence. This cause is 
destitute of any proof of that kind. 

It is said that this paper contains other ad- 
vertisements and paragraphs ; and therefore 
from the moral good tendency of the whole, 
for aught I know to the contrary, you are to 
extract an opinion that the meaning was not 
bad. I cannot say that the travelling into 
advertisements, which have nothing to do 
with this business, is exactly the errand you 
are to go upon. From this paper itself, and 
all the contents of it, you will extract the 
meaning ; and if upon the whole you should 
think the tendency of it is good, in my opi- 
nion, the parties ought to be acquitted. But 
it is not sufficient that there should be in this 
paper detached good morals in part of it, un- 
less they gave an explanation of the rest. 
The charge will be done away, if those parts 
which the attorney-general has stated are so 
explained as to leave nothing excepted. 

There may be morality and virtue in this 
paper: and yet, apparently, latet anguit in 
herbd. There may be much that is good in 
it, and yet there may be much to censure. I 
have told you my opinion. Gentlemen, the 
constitution has intrusted it to you, and it is 
your duty to have only one point in view.— 
Without fear, favour, or '•affection, without 
regard either to . the prosecutor or the defen- 
dants, look at the question before you,, and 
on that decide on the guilt or innocence of the 
defendants, 
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The jury then withdrew : it was two o’clock 
in the afternoon. The noble and learned 

a understanding that they were divided, 
ikely to be some time in making up their 
minds, retired from the bench, ana directed 
!Mr. Lowten to take the verdict. At seven in 
the evening they gave notice that they had 
agreed on a special verdict, which Mr. Low- 
ten could not receive ; they went up in 
coaches, each attended by an officer, to lord 


Kenyon’s house; the special verdict was, 
Guilty of publishing, but with ho 

MALICIOUS INTENT. 

Lord Kenyon. —I cannot record this verdict; 
it is no verdict at all. 

The jury then withdrew — and, after sitting 
in discussion till within a few minutes of five 
in the morning, they found a general verdict 
of— Not Guilty. 


583. Proceedings on the Trial of an Indictment against William 
Hudson, for Seditious Words. Tried at Justice Hall in 
the Old Bailey, before Sir John William Rose, Seijeant at 
Law, Recorder of the City of London, on Monday Dec. 
the 9th : 34 Geo. III. A. D. 1793. 


i OCTOBER the 6rst, 179S. Yesterday Mr. 

’igott and Dr. Hudson dined at the London 
coffee-house, Ludgate-hill. Shortly after 
their dinner they were giving toasts to each 
other in so loud a manner as to be taken no- 
tice of. Pigott gave aloud, u The French re- 
public,” which was immediately resented by 
a gentleman present, who gave “ The king.” 
Mr. Leech, the master of the coffee-house, 
had previously taken notice of their improper 
conduct, and soon after sent for a constable 
from the Poultry compter, who took them into 
custody. They were yesterday examined be- 
fore Mr. Alderman Anderson, at Guild- hall, 
who remanded them, in order to be brought 
again before him. Mr. Leech, the master of 
tlie coffee-house, Mr. Newman, of Newgate- 
atreet, and a Mr. Vaughan, of Bristol, were 
examined; and it was proved in evidence, 
that they had spoken in a very disaffected 
manner, and had given the following toasts, 
— “ The system of equality, ” — “ May the 
republic of France be triumphant over all 
Europe !” The lord mayor was talked of in 
most opprobrious terms for his public con- 
duct. The king was spoken of in an im- 
proper and seditious manner; as was also the 
prince of Hessc-Cassel, whom they called a 
swine-dealer. The ministry were denomi- 
nated robbers and highwaymen. The con- 
stable, who accompanied them in the coach 
to the Poultry compter, deposed, that on their 
way thither they called from the coach-win- 
dows to the people, “ The French republic !” 
and “ Liberty wkile you live !” This morning 
they were again brought before the same ma- 
gistrate, when Dr. Hudson made an able 
speech in defence of himself and his fellow 
risoner. After the whole of the evidence 
ad been heard in support of the charge, the 
alderman felt it his duty to commit both the 
prisoners for trial. They were accordingly 
committed to the New compter, their T)ail 


not being ready ; and it being necessary, in 
this case, to give notice to the solicitor of the 
treasury of the persons intended to be offered 
as bail. 

5th. Mr. Pigott and Dr. Hudson were 
brought by a Habeas Corpus before the ho- 
nourable Mr. Justice Gould and Mr. Baron 
Perryn, at Serjeant’s-inn, at the request of 
Mr. Martin, their attorney. The warrant of 
commitment being deliberately read by Mr. 
Harrison, at the reauest of the judge, Mr. 
Pigott hoped that Mr. Martin might state to 
his lordship the grounds of their objection to 
the commitment. Mr. Martin was heard for 
the prisoners, in a speech which took up near 
half an hour. His principal aim was directed 
to the illegality of the commitment ; and he 
trusted, that, as the precise words were not 
specified in the warrant, the gentlemen would 
be discharged. The solicitor-general made a 
short reply; when judge Gould stated at some 
length the act of parliament which guided 
him in this business. He did not see that 
there was any illegal step in the commitment, 
and quoted several authorities to confirm it. 
Baron Perryn stated, that he knew nothing of 
the circumstance till that moment, but en- 
tirely agreed in opinion with his brother 
Gould. Mr. Pigott and Dr. Hudson both ad- 
dressed the judge, who gave them the greatest 
attention. Dr. Hudson also stated, that be 
had no reason to complain of alderman An- 
derson’s conduct ; on the contrary, be be- 
lieved he had done no more than his duty. 
Mr. Martin, the attorney, bejged to be heard 
again. He said he differed from his client in 
his sentiments with regard to the aldennan’s 
conduct ; and was proceeding with some in- 
vective, when he was stopped by the judge. 
Mr. Pigott : “ My lord, the Bill of Rights 
states, that excessive bail shall not be de- 
manded.” Judge Gould : a You are prema- 
ture. You do not know what bail I may de- 
mand, l shall be satisfied yrith less, Vr best 
t 
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ixe your bail ?’’ Mr. Martin : “ My lord, from 
the objections I have made, I did not think of 
bringing any ; my clients would much sooner 
suffer the greatest severity the law can inflict, 
than put m such heavy bail, so contrary to 
Magna Charta.” Mr. White, of the treasury, 
said he should be contented with bail of 250/. 
for each of them. Judge Gould : “ You 
must give twenty-four hours notice to the 
solicitor of the treasury, that he may inquire 
as to the respectability of the bail ; but, as 
you have no bail to put in, I must do my 
duty, and remand you to prison." Annual 
Register .] 


At the Old Bailey , on Nov. 2nd, 1793. 

The bill of indictment preferred against 
Mr. Pigott for uttering seditious words in the 
London coffee-house, was rejected by the 
grand jury. 

The bail offered by Dr. Hudson, also 
charged with uttering seditious words, in the 
London coffee-house, in company with Mr. 
Pigott, was rejected by the Court ; and there- 
fore Dr. Hudson was committed to Newgate, 
there to remain until he shall produce suffi- 
cient sureties. 


Monday , December 9, 1793. 

William Hudson was indicted for uttering 
seditious and inflammatory words : 

Prisoner. The indictment has never been 
fully read to me, nor have I been indulged 
with a copy of it; I claim the indulgence of 
the Court to have it read. 

[The Indictment read by the clerk of the 
Court.] 

The indictment having been opened by Mr* 
Raine y the case was stated by Mr. Fielding. 

[The witnesses examined apart.*] 

John Buchanan , sworn. 

I am a manufacturer at Glasgow in Scot- 
land. 

Were you in the London coffee-house on 
the evening of the 30th of September last? — 
Yes. 

Did you see Mr. Hudson and Mr. Pigott 
there?— I did. 

About what time did you first observe 
them in the coffee-house ? — I suppose, about 
seven o’clock. 


• With respect to the removing witnesses 
while others give their testimony, see the 
earl of Shaftesbury’s case in this Collection, 
Vol. VIII, pp. 775, 778, 792 ; Harrison’s case, 
VoL XH, p. 871 ; Peter Cook’s case, Vol. 
XIII, p. 348: Vaughan’s case, Vol. XIII, 
p. 494 ; Matthews’s case, Vol. XV, p. 1340 ; 
Reason and Tranter’s case, Vol. XVI, p. 18; 
and Elizabeth Canning's case, Vol, XIX, 
pp. 323, 330, 
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What was the first thing that attracted your 
thoughts respecting the prisoner? — When 
they came into the" room Mr. Hudson called 
for a newspaper, and sat down in a box in the 
open coffee-room. 

Were there many people in the coffee-room, 
or was it empty? or how? — There were a 
good many in then, but there were more came 
in afterwards; the coffee-room was not so full 
then as it was afterwards. Mr. Hudson 
began reading the defeat of the Dutch troops 
in the paper; the first tiling that attracted my 
notice was, that he wished the duke of York 
and his army were either sent home, or sent 
to the devil, he did not care which; there 
were a good deal of things spoken respecting 
several characters afterwards. I believe this 
conversation was between the prisoner ami 
Mr. Pigott. 

How far off were you from the prisoner 
I was in the next box, sitting in a chair at thc^ 
end of the next box. 

In the course of this conversation was the 
king mentioned at all ? — He was. 

By whom ? — By Mr. Hudson. 

Be so good as to tell us what part of any 
thing was mentioned by Mr. Hudson?— He 
said, “ The king, what was he? — George 
Guelph, a German hog-butchcr, a dealer in 
human flesh by the carcass, and sold his 
Hanoverian subjects to his British subjects 
for thirty pounds a piece." 

Will you utter the words just as he uttered 
them ? — I think it was, “ The king, what is 
he ?— George Guelph, a German hog-butcher, 
a dealer in human flesh by the carcass, he 
sells his Hanoverian subjects to his British 
subjects for thirty pounds a piece, and that 
he was not satisfied with that, that he was 
partner with the prince of Hesse- Cassel." 

Speak the words in the manner he related, 
them ? — “ And not content with that, he 
goes partner with the prince of Ilesse-Cassel^ 
and has fifteen pounds a head for each of his 
carcasses." 

In what tone of voice was this said ? — It 
was in a sharp tone of voice, and rather felt 
noisy by the gentlemen who were sitting along 
with him ; it was louder than the common 
conversation. 

Do you know, in point of fact, whether it 
was heard by those persons in the neighbour- 
ing boxes ? — It was heard very plain by the 
gentlemen who sat with him, and several 
others. 

After he had made use of these expressions, 
what followed then ? — There was some con- 
versation took place between Mr. Pigott and 
him; Mr. Hudson took up the paper, and 
read of the king’s going a hunting, and seemed 
to reflect much on his majesty’s doing so, at 
the time that his country was in such a cala- 
mitous war. 

Was there any toast given by any body? — 
In the time of conversation they nad dran^ 
two glasses of punch each ; they called for a 
threepenny glass, and hurried it. 
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Were they tumblers or small glasses? — 
Large glasses, such a** they charge sixpence a 
piece for: as soon as they had got them Mr. 
Hudson drank aloud, “ The t rench republic ! 
or constitution !” I cannot say which exactly, 
and Mr. Pigott said, “ I will join you in that, 
with all my heart ;” on the doing that, the 
gentlemen in the room got up on their feet, 
except those two men, he and Pigott, and 
“The king! The king!” was called from all 
quarters ot the coffee-room, to my knowledge 
it was; when that was the case, Mr. Hudson 
got up his glass and in a very loud voice called 
out, “The French republic; and may it 
triumph over all the governments in Eu- 
rope !” 

In what tone of voice did he call out that ? 
—In a very loud tone of voice, much sharper 
than he had said any thing before. « 

Prisoner . You said it was about seven 
o’clock in the evening when I c ame into the 
coffee-room ? — I have said so. 

IIow long do you think I was in the coffee - 
room from first to last? — I cannot say. 

How long db you think ? — lie kept the 
room for, I suppose, half an hour after the 
business might have all been over. 

That is not an answer. — How long do you 
think I was in the coffee-room ? — I suppose 
you might be two hours ; I took no particular 
notice of the clock. 

Did I address myself to you m any part of 
that two hours or not? — As an individual you 
never addressed me. 

Did I address myself to the company at 
large ?— Yes. 

You swear that positively ? — I do. 

Pray how was that manner of address 
made?— You said, when the gentleman got 
up and drank “"the king,” you got up and 
said,— “ what are we all r 

How ? did I address myself to the wholt 
room? — You asked them, what were they 
all? That was immediately after you had 
drunk the toast. 

How long do you think I might have been 
m the coffee-room before I addressed the 
company with that question ? — I do not know, 
perhaps an hour, or an hour and a half. 

Do you think it was an hour? — I do not 
think it was quite so much. 

What had passed before I asked that ques- 
tion ?— The drinking of the toast. 

Pray in consequence of what was it that J 
made that address ?— When they drank “ the 
king!” 

* Pray, Mr. Buchanan, did you see anv body 
attempt to interrupt me previous to this ad- 
dress? Mind, I ask you positively to speak 
to that question, because you must know.— 
Yes, I think Mr. Newman did. 

Are you positive that Mr. Newman <Jid ?— 
I think so. 

You seem to be extremely positive in some 
other things, why not in this ? Did you or 
did you not see some person interrupt me ? — 
Yfcs, they drank “ the king !” 


That did not interrupt me. — It was done to 
that effect. 

Was nothing else done? — I saw Mr. New- 
man interrupt you. 

Was this before or after I addressed the ; 
company ? — It was before. 

Now, Sir, pray what was the manner of 
that interruption ? — He told you, you were a 
bad man, or you would not have been guilty 
of giving that toast. I do not know, whether 
he did not call you a rascal. 

Pray, Sir, did you not hear him call me a 
rascal ? If you can recollect one part of th€ 
conversation, so much against me, you surely 
can recollect the other, or else your s 
must be a very accommodating memory. 
Did not you hear him call me a rascal ?— 
It was thereabouts. 

Was it words to that effect ? — I think 
it was. 

Were thry opprobrious terms ? — There were 
words on both sides. 

I ask you positively whether he did or did 
not call me a rascal ? — lie did to that pur- 
pose. 

Would you have supposed that any other 
man was called a rascal? — I know the worth 
he said to you was calling you a rascal. 

Did he do any thing else? — When you 
called him a rascal he seemed to have an in- 
clination of striking you on the head with bis 
cane. 

Did you hear Mr. Newman call me a 
rascal ? What did he call me ? — l told you 
he called you something to that purpose. 

Did you see Mr. Newman do any thing 
to me than call roc opprobrious names ? To 
cut the matter short, did not you see him put 
his fist to my face ? — He did put it very near 
to you. 

If he had applied to you in that way would 
you have supposed that he meant to strike 
you ? — I haa not given him a provocation to 
do it. 

Would not you have supposed he was 
going to strike you ? — Mr. Newman and you, 
both, were in a passion, and you called out to 
the whole room that he was an aristocrat and 
a rascal 

Did not vou see him put his fist in my face 
before I addressed the company ? — He seemed 
inclined to strike you over the head. 

Was not all this previous to my having ad- 
dressed myself to him or the company?— 
It was in consequence of getting up and 
drinking, “ the French republic, and may it 
triumph overall the governments of Europe! 9 

You sav, you heard me call the kin& a 
German nog-butcher and other words; are 
you sure that these were all the words that I 
uttered ? Are you sure that I never uttered 
any words by way of comparison, such as be 
Was no better ? — I have told every thing to 
the best of my recollection. 

Do not you know what passed previous to 
my making use of these words ? — I remember 
a great many scurrilous things said of dife- 
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rent characters; but they are put off here by 
the Court, and I am not to mention them. 

Pray at what period of the evening was it 
that I gave a toast “ to the French republic ?” 
—At the time that Mr. Newman and you 
seemed to have a scuffle, when you got the 
third glass of punch, not before that as I can 
recollect ; and you sat by me all the time ; I 
was not far, I was a great deal too near you. 

You were not, 1 think, before the aider- 
man, when I was first taken up I never 
was before any body till I came here. 

Were not you applied to, to come before 
the alderman? — No. 

How came you to come here to-day ? — Mr. 
White subpoenaed me here. 

Was it not in consequence of a paragraph 
appearing in one of the papers, stating that 
this country had to pay for so many Hano- 
verians killed, at thirty pounds a head, that I 
made these remarks ? — I did not hear you 
read that. 

John Leech sworn. 

I keep the New London coffee-house; this 
gentleman, Mr. Hudson, and Mr. Pigott, 
came into the London coffee-house between 
seven and eight o'clock, the doth of September 
last ; it was on a Monday evening, they had 
been in the house more than half an hour, 
and they had had three glasses of punch, and 
began to be noisy ; they called for several pa- 
pers, in fact I believe all the papers, and as 
they called them they read different para- 
graphs from them, and commented on the 
paragraphs as they went on ; there was no- 
thing which called my attention till they gave 
some toasts as were thought, by the company 
present, very improper ones, as “ equality,” 
'* the French republic they both drunk it, 
[ believe that gentleman gave it; he then 
Irunk, M an overthrow to the present system 
jf government throughout Europe !” I am 
not sure whether Mr; Pigott drank that, that 
gentleman gave it. 

Do you recollect any other toasts that were 
given by the defendant ? — There were several 
others, but I cannot take upon iuysclf to re- 
flect any others ; these were both given by 
Mr. Hudson. 

Had he a glass in his hand ? Was he stand- 
ing dr sitting? — He was sitting at that time ; 
le gave it in a friendly manner, but very 
loud; in short he called the attention of all 
n the room, and the gentlemen pressed me 
o turn him out ; I told them I would thank 
them if they would make it a business of 
heir own, as I did not wish to interfere in it ; 
several gentlemen reproved me for it, and 
told me I ought not to suffer such behaviour 
n the coffee-room. 

Was that heard by Mr. Hudson ?— It was 
lot, these toasts I have mentioned must be 
leard by the gentlemen ; by this time Mr. 
Vewman came in, he walked up the room 
ind he heard the toasts, and he said, “ Mr. 
Leech, why do you suffer such behaviour as 
VOL. XXII. 
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this in your room ?” By this time Mr. Hudson 
had spoken so very loud, as to cause Mr. New- 
man to call for a glass of punch, and give 
“ the king !” and every body in the room got 
up on their feet, and gave ** the king ! the 
king \" ten tunes or more ; this roused Mr. 
Hudson, he got up on his legs and gave " the 
French republic !” he had a glass in his hand; 
Mr. Newman then went rather closer to him, 
and seemed to show great indignation at the 
toast which he had given ; Mr. Hudson per- 
sisted in it, and gave it again, and said he 
would drink it, and held up his stick in a 
posture to provoke Mr. Newman to strike him. 
Mr. Newman seemed very warm, but was per- 
suaded by the gentlemen present not to strike 
him ; I believe no blows passed on either side. 

Do you remember whether he held up his 
stick in that menacing posture, before he was 
threatened by Mr. Newman? — I should rather 
think it was after Mr. Newman had reproved 
him for giving such a toast, but certainly be- 
fore Mr. Newman offered to strike him. 

What followed on that? — Several gentle- 
men called to me, and desired I would turn 
them out of the room ; I told them I had ob- 
served their conduct for some time, and I did 
not think I was justified in turning them out 
of the room, but I certainly would deliver 
them into the hands of the police. I sent for 
an officer ; there was twenty minutes elapsed 
or more before an officer came ; during that 
time they behaved very riotously, particularly 
that gentleman offering his stick m the face 
of two or three gentlemen. Mr. Pigott made 
an attempt to go out, but I pulled him back 
again and had all the doors fastened, and 
when the officer came, I gave them into his 
custody. 

Prisoner. Pray Mr. Leech what hour in the 
evening was it I entered your house ? — I sup- 
pose it might be about seven o’clock. 

How long might I remain in your house ? 
— Till near nine. 

You think it did not exceed nine before I 
went out? — I think it was about nine. 

How came I to go out of your house ? — I 
ordered you out ; I gave you in charge of the 
officer. n 

What authority had you for that?— -If you 
had not said any thing I should not hiave 
ordered you out by an officer. 

What period might I have been in your 
house, when I drank u the French republic ?* 
— It was near eight. 

How many glasses of punch did I drink in 
your house ?— Three. 

Was it the first, seconder third? — The third. 

Did I address myself ever to you ? — Yes ; 
you called me a fool. 

Did any body attempt to interrupt me be- 
fore I addressed myself to the company ? — 
Yes ; you were clearly interrupted before you 
addressed the company, because every body 
was so hurt. 

Did you not hear Mr. Newman call me a 
rascal ? — I did not. 

3 U 
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You swear positively that Mr. Newman did 
not call me a rascal ? — You heard me, I an- 
swer no. 

Did you not see Mr. Newman put his fist 
into ray face ? — Yes. 

Was not that previous to my having ad- 
dressed myself to the company ? — No, it was 
afterwards 

Now, Sir, what part of the room were you 
in, when you heard me drink these toasts ? — 
Not a great way from you, a little farther 
from you than I am now. 

Did I drink them as toasts to the company 
at large, or to my friend.? — You drank them 
to your friend at first, but you drank them so 
Joud that they could be heard all over the 
coffee-room. 

Was it not after Mr. Newman called me a 
rascal, and put his fist in my face, that I 
gave the toast on my legs? — It was, 1 said 
so before. 

Did I seem to have given Mr. Newman any 
provocation to induce him to put his fist in 
py face, and call me a rascal ? — No doubt of 
it, he was the (first man who came up to you, 
^nd then you held up your stick in a menacing 
posture. 

Was he not approaching my box in a me- 
nacing posture ? — No otherwise than showing 
Indignation at your behaviour. 

Y ou did not near me call the king a German 
hoe-butcher ? — Perhaps that question may as 
well not be asked me. Certainly I did hear 
you call the king a German hog-butcher, that 
he had sold his troops at thirty pounds a 
head ; that is as near the words 86 I can re- 
collect. 

Court. What were the words? — That he 
had sold his subjects for thirty pounds a head. 

. Did he say what subjects ? — I was not close 
enough to hear ; he 9aid the prince of Hesse* 
Cassel did the same. 

Primmer. Pray, Mr. Leech, were these ail 
the words I uttered ? — I cannot answer that 
question ; I wonder you should put it. 

You have seemed to select them very 
nicely however ; was it not in consequence of 
some paragraphs in the newspapers that I 
made these observations ? — That I cannot 
say ; it did not appear to me that these were 
/observations that could be made from any 
thing in a paper. 

. The jury want to hear nothing of you but 
.evidence ; did I not read the newspaper aloud, 
and were there not paragraphs tending to that 
effect, which induced me to make use of some 
.of these expressions? — When you read the 
newspaper so very loud I was not in the room 
you had read your paper aloud, and had two 
glasses of punch before I came into the room, 
and I begged to keep out till I was forced in. 

And you came in very apropos when I was 
uttering these words. Did you hear the 
whole of that conversation concerning the 
£ing?— -I did. 

j At what period did you come in ?— I had 
pcen out of the room half an hour. 


Was it after you came into the i 
time, that I began to speak about the king?— 
I only heard byjpiece-meals, except when you 
exerted yourself? 

There is nothing else you can swear to, 
only what you have mentioned ? — No. 

At what period do you think that I drank 
“ The overthrow to the present systems of 

g overnment throughout Europe**? — Towards 
tie latter end, at the last glass of punch. 

And are you sure these are the very words 
I uttered ? — Yes. 

White Netmrnn sworn. 

I live in Newgate-street with my father; I 
was in the London coffee-house on the SOth 
of September ; I went in there between eight 
and nine : the prisoner at the bar and ano- 
ther gentleman were sitting in a box, opposite 
to where I sat down. 

ilow many do you think there were in the 
coffee-room at that time ? — 1 should suppose 
a dozen, not more ; they were talking very 
loud, but I did not hear any of their conver- 
sation, till they gave “ The French republic !” 
as a toast aloud, — I mean the prisoner gave it 
to the person who was with mm ; it was as 
loud as I speak now ; I beard it distinctly, 
and I believe every gentleman in the coffee- 
room did ; I got up, and went to Mr. Leach, 
the master of the coffee-house, who was at 
the upper end of the room ; 1 asked him if 
he suffered that toast , M The French repub- 
lic !” to be drank in his coffee room? I do 
not know whether Mr. Hudson heard me or 
no ; Mr. Leech said, it was too bad. I called 
for a glass of punch, and drank his majesty's 
health, and the royal family ; which was re- 
peated, I believe, by every gentleman in the 
room, and immediately M The King ! The 
King 1 The King V 9 resounded from all parts 
of the room, except from the prisoner. Then 
a dispute arose between the prisoner and my- 
self ; he gave it repeatedly again , u The French 
Republic ;*' he was sitting when I went Is 
him ; I said he had no right to drink that 
toast in the public coffee room ; he called me 
a rascal and scoundrel several times, sad 
held his stick in my face, and I held mine, 
but we neither of us struck one another. Wbea 
I said he had no right to drink that toast ia 
a public coffee-room, ne drank that toast agaia. 
and said that I was a rascal and tooundra 
and had no business with him ; he made urn 
of very ill language to me, to wish me to strike 
him, but I lam my stick on the opposite ho x, 
and told him I was determined not to strike ; 
there was a great dispute in the coffee-ram; 
he said I was a rascal, he .had Levator, he 
could read it in my fi*ce; and a a officer was 
sent for, and he was taken into custody. 

Primmer . You say, you came into the cof- 
fee-room between eight and nine oYtock; 
can you recollect what period between eight 
and nine ? — I suppose it was a 6 near the me 
hour as could be. 

Did I address myself to you when J** 
came into the roam ?— Yon did not* 
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Aid I appear la b# addressing toy . self to the 
tompany ? — You drank that toast aloud. 

Aid I desire the company to join with me ? 
“You did not. 

Did not you come up to me, and call me a 
rascal?— -Not before 1 1 went to Mr. Leech. 

You did not call me a rascal before I spoke 
to you? — By no means in the world. 

I think y * hi put your fist in my face? — I did 
not. 

What induced you to come to my box at 
all ? — Why, your giving “ The French Re- 
public." 

You had no other provocation from me ; 
how long do you think 1 gave this after you 
came into the coffee-room, before I was con- 
veyed out of it ?— ^-1 think it may be three 
quarters of an hour. 

Then it must be past nine o’clock ? — I think 
it was. 

Did you hear me give any other toasts than 
those you have mentioned? — I did not; I 
heard riotous behaviour. 

I think, when you were before the magis- 
trate, you said you heard me call his majesty 
a German hog-butcher ? — No, I did not ; I 
came i q afterwards. 

What did you conceive that I was taken 
out of the coffee-room for ? — For breeding a 
riot. 

Did I strike any body ?— I did not see you. 

Did not l desire the constable to take a 
gentleman into custody, who, I swore posi- ’ 
lively, had struck me? — You did. 

Was he taken into custody.?— He was not. 

You are sure, that I did not counect any 
other words with the toast that you have 
sworn to ? — I did not hear any other. 

Thomas Griffith Vaughan, sworn. 

1 live in Bristol ; I am a merchant there : 
1 was at the coffee-house this evening. 

Will you be so good as to tell us whether 
you heard any toast given by the prisoner, 
and what it is? — I heard many toasts given, 
and drank ; I heard two particularly given by 
the prisoner at the bar, “ Equality !” “ The 
Republic of France; may it triumph over 
Europe !” There were many toasts, and some 
repeatedly given ; but these two I have a 
perfect recollection came from the prisoner, 
or words to a similar import. 

Do you recollect any expressions relative 
to the king?— Yes. 

Were any such expressions as these used 
by the prisoner at the bar, — that the king was 
a German hog-butcher, that he sold his sub- 
jects of Hanover to the government of this 
country, to be butchered at thirty-pounds a 
head; and that the prince of Hesse-Cassel 
did the same by his subjects; and that he 
had no doubt but the king of England was in 
partnership with him, and received fifteen 
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canie into the coffee-room? — A little after 
seven. 

IIow long do you think I remained there ? 
— For more than till half after eight. 

Do you think 1 remained there till three 
quarters past eight ? — I do not think you were 
taken away till nine. 

Was I taken away before nine ? — I do not 
know. 

In what part of the coffee-room was it yoii 
sat? — In the next box to you, with my back 
against your’s. 

Was Mr. Newman sitting with me? — No, 

Was Mr. Buchanan? — He was sitting at 
the end of that box. 

Then perhaps Mr. Buchanan sat nearer to 
me than you did? — No, I do not think he 
did, because my back was close to you. 

At what time did I drink “ the French Re- 
public" ? — You drank several toasts of that 
nature. 

How long do you think I had been there 
before I drank the toast you charge me with ? 
— Perhaps an hour. 

Do you recollect how many glasses of 
punch I had While I was there? — You drank 
three. 

How many glasses df punch do you think 
I had drank before 1 had made use of these 
expressions ? — You were drinking the second. 

You are sure of that? — I have said it. 

Have not you sworn that I drank " The 
French Republic” ? — Yes. 

And now cannot you fix on any period At 
all that I did drink it in ?— Not within five 
minutes. 

You recollect how many classes of punch 
I drank ; how many had f drank before I 
used these words ? — I can charge you with 
drinking a great many toasts, some of them 
in the first glass, and some in the second. 

Answer that question ; at what glass of 
punch was it I drank the toast in question ? — 
At the last glass. 

Did you see any body attempt to interrupt 
me, in the course of my being jn that coffee- 
room ? — Not till you had drunk “ The French 
Republic,” in opposition to the toast given, 
ana generally received, — M The King.” 

Did you see any body interrupt me then ? — 
Yes, Mr. Newman. 

Did I address myself, in any period of this 
discourse, toyou ? — No, not at all. 

Did you me address myself to anybody 
else? — Yes, t6 Mr. Newman, and to several 
persons in the room after the toast was 
given. 

Did I give the toast to Mr. Newman ? — 
You gave it generally; you gave it very 
loud m opposition to the toast of u The 
King,” which was the sentiment of the com- 
pany 

Did you see Mr. N ewman put his fist m 
my face, or attempt to do it ? — I did not ; I 
saw him hold up his stick to you, and I 
came to him, and desired him to put down 
his stick. 
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Was that Mr. Newman holding his stick 
up to me previous to, or after my addressing 
him? — After. 

Did you hear Mr. Newman call me a 
rascal? — L did not ; I heard you call him one. 

But before I addressed myself to him, did 
not you hear him call me a rascal ? — I did 
not. 

And if he had done so, you must have heard 
him ? — Probably I should. 

Did you, in the conversation you have 
stated, hear me make use of any other words 
than these you have mentioned? Were these 
expressions not mixed with other words? — 
Yes, there were several general expressions 
' afterwards ; as that none but a German hog- 
butcher could be guilty of such practices. 

I wish to ask you a serious question, whe- 
ther I did not apply the words, none but a 
German hog-butener could be guilty of such 
practices, instead of the king being a German 
nog-butcher? — Both, I believe ; I charge you 
with the first positively, and I believe you 
spoke the last. 

I suppose it is not possible you could be 
mistaken in these words ? — I am pretty confi- 
dent. 

You receive no kind of emolument for ap- 
pearing against me this day ? — I expect to be 
paid my ex pences. 

You have not applied for any part of the 
credit loan ? — I have not. 

I believe your circumstances are not in the 
best situation ? — They are not. 

I believe you are either in a bankrupt state, 
or making up your affairs ? — No, I am not : 
I have no other end than a man of honour, 
and the common rights of mankind. 

Are you positive that I drank an overthrow 
to the present systems of government through- 
out Europe ? — I am positive you did, and you 
proposed it. 

Did not you, in a former examination, say 
that I spoke in a language which you did not 
understand ? — It was so in the beginning of 
your conversation ; I much wondered that 
two men sitting so close together, should 
talk so extraordinarily loud, so I looked round 
to see what sort of people they were ; in con- 
sequence of which, Mr. Pigott noticed me 
looking at you ; then a sort of conversation 
in French, or some other language, passed 
between you ; so you went on in another lan- 
guage for some time, and you entered into an 
argument in a language whiclvl did not un- 
derstand ; I suppose you spoke in that lan- 
guage when you found it necessary to put an 
end to the argument that had attracted at- 
tention. 

Did not the conversation at first originate 
from a paragraph which I was reading in the 


newspaper ? — I believe you were reading that 
the king had been a fox-hunting, and Mr. 
Pigott expressed great surprise that the king 
should take diversions of that kind while his 
subjects were engaged in a war; then yon 
began exclaiming that the king was a German 
hog-butcher. 

You said, that I said, none but a German 
hog-butcher could be guilty of such practices? 
— That was by way of explanation ; you ge- 
nerally summed up pretty fully. I believe 
you meant all that the words could convey, 
that I have given before. 

What did you hear me say about the prince 
of Hesse-Cassel? — That you had no doubt 
but he was in partnership with the king of 
England, and that he received fifteen pounds 
a head, as half the consideration. 

Will you swear that I used these words, 
in partnership with the king of England? 
— It was, or words to that full meaning. 

• Did you hear me make use of the term, 
king of England ? — You said the king, mean- 
ing the king of England. 

That is your meaning I suppose? — You had 
expressed the king of England before. 

The Prisoner replied, for nearly two hours 
to the charge ; and founded his defence, first, 
on the illegality of his first caption in the 
house of Mr. Leech, there being no law al- 
lowing Mr. Lelch to order him into enstody 
for mere words. 

Secondly, that when he drank “ The 
French Republic/’ and “ an overthrow to all 
the present governments in Europe,” by the 
French republic might be understood the good 
of the French people; and that as an Eng- 
lishman, when ne drank the overthrow of all 
the present systems of government through- 
out Europe, n might naturally be supposed 
he excepted his own country. 

And thirdly, with regard to his saying the 
king was a German hog-butcher, it was a 
comparison he used, in which he saw n» 
great harm ; and with regard to the king's 
selling his Hanoverian subjects to the British 
government, and what he said about the 
prince of Hesse-Cassel, he was warranted, if 
ne did say it, from existing treaties sanctioned 
by parliament. 

The Jury returned a verdict of Guiltt. 


Mr. Hudson was sentenced to be impri- 
soned two years in Newgate, to pay a fine of 
two hundred pounds, to be further imprisoned 
until such fine be paid, and to find security 
for his good behaviour for two years, hmmk 
in two hundred pounds, and two sureties in 
one hundred pounds each. 
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584. Proceedings in the Case of Archibald Hamilton Rowan,' 
Esq., on an Ex-Officio Information, filed against him by; 
the Right Hon. Arthur Wolfe, his Majesty’s Attorney- 
General for the Kingdom of Ireland, for publishing a 
Seditious Libel : 33 & 34 Geo. III. A. D. 1793-4. 


Court of KingVbfnch Dublin. 


The Information was as follows : 

Of Trinity Term in the thirty-third year of 
the reign of our sovereign lord George the 
Third, now king of Great Britain, and so 
forth, and in the year of our Lord one thou- 
sand seven hundred and ninety-three. 

County of the City of > Be it remembered 
Dublin , to wit . $ that the right ho- 

nourable Arthur Wolfe, attorney-general of 
our present sovereign lord the king, who for 
our said lord the king prosecutes in this be- 
half in his proper person comes into the 
court bf our said lord the king, before the 
king himself, at the city of Dublin, in the 
county of the said city, on the eighth day of ] 
June in this same term, and for our said 
lord the king gives the Court here to under- 
stand and be informed, that Archibald Ha- 
milton Rowan, of the city of Dublin, esquire, 
being a person of a wicked and turbulent dis- 
position, and maliciously designing and in- 
tending to excite and diffuse amongst the 
subjects of this realm of Ireland, discontents, 
jealousies, and suspicions of our said lord the 
king and his government, and disaffection 
and disloyalty to the person and government 
of our said lord the king, and to raise veiy 
dangerous seditions and tumults within this 
kingdom of Ireland, and to draw the govern- 
ment of this kingdom into great scandal, in- 
famy, and disgrace, and to incite the subjects 
of our said lord the king to attempt, by force 
and violence, and with arms, to make altera- 
tions in the government, state, aud constitu- 
tion of this kingdom, and to incite his majes- 
ty’s said subjects to tumult and anarchy, and 
to overturn the established constitution of 
this kingdom, and to overawe and intimidate 
the legidature of this kingdom, by an armed 
force, on the sixteenth day of December, in 
the thirty-third year of the Teign of our said 
present sovereign lord George the third, by 
the grace of God of Great Britain, France, 
and Ireland, king, defender of the faith, and 
so forth, with force and arms, at Dublin 
aforesaid, to wit, in the parish and ward of 
Saint Michael the archangel, and in the 
county of the said city, wickedly, maliciously, 
and seditiously, did publish, and cause and 
procure to be published, a certain false, wick- 
ed, malicious, scandalous, and seditious libel, 


of and concerning the government, state, ami' 
constitution of this kingdom, according to the 

tenor and effect following, that is to say, * 

4 The Society of United Irishmen at Dub-' 

4 lin, to the volunteers of Ireland. William* 

‘ Drennan, chairman, Archibald Hamilton* 

4 Rowan, secretary. — Citizen soldiers, you first 
4 took up arms to protect your country from 
4 foreign enemies, and from domestic dis-‘ 

4 turbance ; for the same purposes it now be- 
4 comes necessary that you should resume 
4 them ; a proclamation has been issued in 
4 England tor embodying the militia, and a 
4 proclamation has been issued by the lord 
4 lieutenant and council in Ireland , 9 (mean- 
ing a proclamation which issued under foe 
great seal of the kingdom of Ireland, foe 
eighth day of December, one thousand seven 
hundred and ninety-two), 4 for repressing 
4 all seditious associations ; in consequence! 

4 of both these proclamations it is reasonable 
4 to apprehend danger from abroad and dan- 
4 ger at home, for whence but from appre- 
4 bended danger are these menacing prepare-' 

4 tions for war drawn through the streets of 
4 this capital ? 9 (meaning the city of 
Dublin) 4 or whence if not to create that 
4 internal commotion which was not found; 

4 to shake that credit which was not affected, 

4 to blast that volunteer honour which was 
4 hitherto inviolate, are those terrible suggest 
4 tions and rumours and whispers that meet 
4 us at every corner, and agitate at least our 
4 old men, our women, and our children ? 

4 whatever be the motive, or from whatever 
4 quarter it arises, alarm has arisen ; and you 
1 4 volunteers of Ireland, are therefore sum- 
4 moned to arms at the instance of govern- 
4 ment, as well as by the responsibility at- 
4 tached to your character, and the permo- 
4 nent obligations of your institution. , We 
4 will not at this day condescend to quote au- 
4 thorities for the right of having and of using 
4 arms, but we will cry aloud, even amidst 
4 the storm raised by the witchcraft of a pro^ 

4 clamation, that to your formation was owing 
4 the peace and protection of this island, td 
4 your relaxation has been owing its relap sd 
4 into impotence and insignificance, to. your 
4 renovation must be owing its future freedom 
4 and its present tranquillity; you are there- 
4 fore summoned to arms, in order to preserve 
| ‘ your country in that guarded quiet which 
4 may secure it from external hostilityymid td 
4 maintain that internal regimen, throughout 
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* the land, which, superseding a notorious 
4 police or a suspected militia, may preserve 
4 the blessings ot peace by a vigilant prepa- 
4 ration for war.— Citizen soldiers, to arms, 
4 take up the shield of freedom and the 
4 pledges of peace— peace, the motive and 
4 end of your virtuous institution— war, an 
4 occasional duty, ought never to be made an 
4 occupation; every man should become a 
4 soldier in the defence of bis rights ; no man 
4 ought to continue a soldier for offending the 
4 rights of others ; the sacrifice of life in the 
4 service of our country is a duty much too 
4 honourable to be intrusted to mercenaries, 
4 and at this time, when your country has, by 
4 public authority, been declared in danger, 
4 we coqjure you by your interest, your duty, 
4 and your glory, to stand to your arms, and 
4 in spite of a police, in spite of a foncible 
4 militia, in virtue m two proclamations, to 
4 maintain good order in your vicinage, and 
4 tranquillity in Ireland ; it is only by the mi- 
4 litary array of men in whom they confide, 
4 whom they have been accustomed to revere 
4 as the guardians of domestic peace, the pro- 
4 lectors of their liberties and lives, that the 
4 present agitation of the people can be stilled, 
4 that tumult and licentiousness can be re- 
4 pressed, obedience secured to existing law, 
4 and a calm confidence diffused through the 
4 public mind in the speedy resurrection of a 
4 free constitution, * (meaning that the peo- 
ple of Ireland bad not at the time of the 
publishing aforesaid a free constitution) 1 of 
4 liberty and of equality, words which we use 
4 for an opportunity of repelling calumny, and 
4 of saying, that by liberty we never under- 
4 stood unlimited freedom, nor by equality 
4 the levelling of property or the destruction 
4 of subordination ; this is a calumny invented 
4 by that faction, or that gang, which misre- 

• presents the king to the people, and the 
4 people to the king, traduces one half of the 
4 nation to cajole the other, and by keeping 
4 up distrust and division wishes to continue 
1 Use proud arbitrators of the fortune and fate 
4 of Ireland ; liberty is the exercise of all our 
4 rights, natural and political, secured to us 
4 and our posterity by a real representation of 
4 the people ; and equality is the extension of 
4 the constituent to the fullest dimensions of 
4 the constitution, of the elective franchise to 
4 Uie whole body of the people, to the end 
4 that government, which is collective power, 
4 may be guided by collective will, and that 
4 legislation may originate from public reasoo, 
4 keep pace with public improvement, and 
4 terminate in public happiness. If our ccn- 
4 stitution be imperfect, nothing but a reform 
4 in representation will rectify its abuses; if 
4 it be perfect, nothing but the same reform 
4 will perpetuate its blessings. We now ad- 
4 drees you as ritisens, for to be ctrisens 
4 you became soldiers, nor can we *»p 
4 wishing that all soldiers, partaking the 
4 passions and interest oS the people would 
4 remember, that they were once dtaens, 


4 that seduction made them soldiers, but 
4 nature made them men. We address 
4 you without any authority save that of 
4 reason, and if Wc obtain the coincidence 
4 of public opinion, it is neither by force 
4 nor stratagem, for we have no power 
4 to terrify, no artifice to cajole, no food 
4 to seduce ; here we sit without mace or 
4 beadle, neither a mystery nor a craft, nor s 
4 corporation ; in four words lies all our power 
4 —universal emancipation and represents 
4 tive legislature— yet we are confident that 
4 on the pivot of this principle, a convention, 
4 still less a society, still less a single mu, 
4 will be able first to move, and then to raw 
4 the world : we therefore wish for Catholic 
4 emancipation without any modification, feat 
4 still we consider this necessary enfraachiu' 
4 meat as merely the portal tothetempkofu- 
4 tional freedom ; wide as this entrance is, wide 
4 enough to admit three millions, it b narrow 
4 when compared to the capacity and comp* 
4 hension of our beloved principle, which takes 
4 in every individual of tne Irish nation, casts 
4 an equal eye over the whole island, embraces 
4 all that think, and feels for all that suffer; 
* the Catholic cause is subordinate Id m 
4 cause, and included in it; for, as United 
4 Irishmen, we adhere to no sect, but to 
4 society — to no cause, but Christianity— to 
4 no party but the whole people. In the as- 
4 cerity of our souls do we desire Catholic 
4 emancipation : but were it obtained to-roor- 
4 row, to-morrow would we go on as we <W 
4 to-day, in the pursuit of that reform, which 
4 would still be wanting: to ratify their liberties 
4 as well as our own. For both these purposes 
4 it appears necessary that provincial cornea 
4 tioos should assemble preparatory to the 
4 convention of the Protestant people ; theds- 
4 legates of the Catholic body are not justified 
4 in communicating with individuals or even 
4 bodies of inferior authority, and therefore!# 

4 assembly of a similar nature and orgaon* 
4 lion b necessary to establish an intercom* 

4 of sentiments, an uniformity of conduct, an 
4 united cause and an united nation; if * 

4 convention on the one part does not soon 
4 follow, and b not soon connected with that 
4 on the other, the common cause will split 
4 into the partial interest, the people wifl 
4 relapse into inattention and inertness, the 
4 union of affection and exertion will dissolve, 

4 and too probably some local insurrections, 

4 instigated by the malignity of our com** 
4 enemy, may commit tne character wd 
4 the tranquillity of the island, which can be 
4 obviated only by the influence of as assembly 
4 arising from, assimilated with the pcopky 
4 and whose spirit may be, as it were, fink 
4 with the soul of the nation, unless the sen* 

4 of the Protestant people be on their part * 

4 fairly collated and as judiciously directed 
4 unless individual exertion consolidates in* 

4 collective strength, unless the particles unite 
4 into one mass, we may perhaps serves** 

4 pum a or some party for akttfe, hub* 
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public not at all ; the nation is neither inso- 
lent, nor rebellious, nor seditious ; while it 
knows its fights, it is unwilling to manifest 
its powers ; it would rather supplicate admi- 
nistration to anticipate revolution by well- 
timed reform, and to save their country in 
mercy to themselves. The fifteenth of 
February approaches, a day ever memorable 
in the annals of this country as the birth- 
day of new Ireland ; let parochial meetings 
be held as soon as possible, let each parish 
return delegates, let the sense of Ulster be 
again declared from Dungannon on a day 
auspicious to union, peace and freedom, ana 
the spirit of the north will again become 
the spirit of the nation. The civil assembly 
ought to claim the attendance of the military 
associations, and we have addressed you, 
citizen soldiers, on this subject from the 
belief, that your body uniting conviction 
with zeal, and zeal with activity, may have 
much influence over your countranen, your 
relations and friends We offer only a 
general outline to the public, and meaning 
to address Ireland, presume not at present to 
fill up the plan or plre-occupy the mode of its I 
execution, we have thougnt it our duty to 
speak. — Answer us by actions ; you have 
1 taken time for consideration ; fourteen long 
' years are elapsed since the rise of your asso- 
1 dations ; and in 178* did you imagine that 1 
‘ in 1799 this nation would still remain unre- 
1 presented f How many nations in this inter- 
‘ val have gotten the start of Ireland? How 
‘ many of your countrymen have sunk into [ 
1 the grave ?’ — In contempt of our said lord 
the king, in open violation of the laws of this 
kingdom, to tne evil and pernicious example 
of all others in the like case offending, and 
against the peace of our said lord the king, bis 
crown and dignity. —Whereupon the said 
attorney-general of our said lord the king, 
who for our said lord the king in this behalf 
prosecutes, prays the consideration of the court 
nere in the premisses, and that due process 
of law may be awarded against him tne said 
Archibald Hamilton Rowan in this behalf, to 
make him answer to our said lord the king 
touching and concerning the premisses afore- 
said. Arthur Wolfe. 

Tkomat KemmUy Attorney. 

Received the 8 th of June 1798 . — ( Copy) 

To this information Mr. Rowan appeared 
by Matthew Dowling^ gent, his attorney, and 
pleaded the general issue — Not Guilty — and 
the Court having appointed Wednesday the 
29th day of January, 1794, for the trial of the 
said issue, the undernamed persons were 
sworn upon the jury : 

Sir F. Hutchinson, hart. John Read, 

Frederick Trench, esq. Robert Lea, 

William Duke Moore, Richard Fox, 

Humphry Minchin, Chris. Harrison, 

Richard Manders, George Perrin, 

ptoige Palmer, Thomas Sherr&rd. 

Upon calling over the i*4xy> John Read, 


was objected to, as holding a place under the 
crown,* but the attorney-general insisting 

* 44 Where the king is partie, one shall not 
challenge the array for tavour, flee, because 
in respect of allegiance he ought to favour 
the king more ; but if the sheriffs be a vade- 
lectof the crown e, or other meniall servant of 
the king, there the challenge is good. And 
likewise the king may challenge the array for 
favour.” Co. Litt. 156, a. 

To that part of the above passage which 
ends with die words — “ he ought to favour 
the king more,” Mr. Hargrave has annexed 
the following note : 

u Acc. Keuw. 109. a. But lord Hale is of a 
different opinion; for he expressly allows 
challenges for favour to prisoners in treason 
and felony, and consequently so far against 
the king, 9 Hal. His. PI. c. 971. Though, 
too, lord Coke’s doctrine should be admitted, 
the reason he gives for it, which is almost in 
the words of the case of 99 E. 4, cited in the 
margin from Fitzherberfs Abridgement, seems 
rather unsatisfactory ; hut a better principle 
to found the rule upon was not tmofortous, 
namely, that from the extensive variety of 
the king’s connexions with his subjects, 
through tenures and offices, if favour to him 
was to prevail as an exception to a juror, it 
might lead to an infinitude of objections, and 
so operate as a serious obstruction to justice 
in suits in which he is a party.” 

And to the words “ there the challenge is 
good,” Mr. Hargrave has subjoined the follow* 
ing observations : 

44 Lord Coke having immediately before 
expressed that the array shall not he chal- 
lenged for favour against the king, be must 
be here understood to consider being a vadelect 
or other menial tenant of the crown, as a 
principal challenge to the array, for otherwise 
he would be inconsistent ; unless indeed, he 
is supposed in the first instance to state a 
general rule, and in the second an exception 
to it, which, as bis words are, would De a 
strained construction. It is also strong evi- 
dence of lord Coke's intending to give this 
challenge to the array as a principal one, that, 
he elsewhere represents being a tenant of 
either party , where the suit is between sub- 
jects, as* a principal challenge, both to the 
array and to the polls. See tuprd and also 
pod. 157, b. However lord Hale will not 
allow this sort of exception to a juror to be 
more than a challenge to the favour in trials 
for treason ot felony, citing for authority 
from Fhzherbert’s Abridgement, a case in 
8 H. 6. which is a decision in point by the 
whole court; to which may be added the 
dictum in the year book of 4 H. 7, 8. Also 
the practice since lord Hale’s time, seems to 
have accorded with his doctrine, there being 
subsequent instances in print, in which such 
an exception when taken to the polls has 
been disallowed, but not one I believe of its 
being received. The instances of disallowing 
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upon the illegality of the objection, and ob- 
serving that it went against all that was 
honourable and respectable in the land, it 
was over-ruled by the court. Richard Fox, 
when called to the book, wa9 interrogated 
whether he had ever given an opinion upon 
the subject then to be tried, to which he 
answered, that he did not know what the 
subject of the trial was. The same question 
was put to Thomas Sherrard, who returned a 
similar answer. 

Joshua Dixon, who had been sworn upon 
the jury, without any objection, here stated, 
that he had given an opinion upon the sub- 
ject, upon which Mr. Attorney-general con- 
sented that he should be withmawn, but pro- 
tested against the right of the defendant’s 
counsel to examine the jurors as they had done. 
If they had any objection, they ought to make 
their challenge, and support it by evidence. 

The counsel for the defendant answered, 
that they would not acquiesce in the consent 
of the attorney-general to withdraw the juror, 
if their examination was to be objected to ; 
and intimated that the juror ought to be with- 
drawn upon the desire of the attorney-general, 
without any consent whatever being entered 
into. 

— — i — ■ - 

the exception as a principal challenge, to 
which I shall refer, are Mr. Hampden v s trial 
in the King’s-bench, Hill, 36, Cha. 2, for a 
misdemeanor, and sir William Parkyns’s at 
the Old Bailey in 1695, for high treason. See 
State Trials by Howell, vol. IX. p. 1057 ; and 
vol. XIII. p. 75. In the former the point 
was sharply argued, on challenges by Mr. 
Hampden of two jurors for having ofhees in 
the king's forest ; and as the counsel for Mr. 
Hampden relied on lord Coke* and on Itolle’s 
Abridgement of the case of 22 E. 4, here 
cited by lord Coke in the margin, as the 
ground of his doctrine, so the court adjudged 
against the exception as a principal challenge, 
on the authority of the case of 3 II. 6, cited 
by lord Hale. In the latter, sir William 
Parkyns challenges two for being servants of 
the king ; but was informed by lord llolt, 
that it was no cause of challenge. The first 
of these instances was a direct adjudication ; 
but, however, it loses part of its weight, in 
consequence of having occurred in an in time, 
whilst lord Jefferies presided in the King’s- 
bench, and of being accompanied with ungra- 
cious and unbecoming language from him in 
respect to both Coke and Rolle. This second 
was rather an extra-judicial opinion, because 
the counsel for the crown consented to put 
by the jurors objected to, on the ground of 
being king’s servants, unless there should be 
a defect of other jurors, which did not happen. 
But lord Holt declared against the challenge, 
in the most absolute and unreserved terms, 
as if it would not bear arguing.” 

On this subject see also, Hawk. P. C. ch. 
4$t sections 32 and 33. cited ante, Vol. IX. p. 
*057. 


Hereupon the attorney-general desired that 
the juror might be withdrawn. 

Counsel for the Crown. — Mr. Attorney- 
general, [tlie right hon. Arthur Wolfe ; after- 
wards lord chief justice of the court of 
King’s-bench, and viscount Kilwarden] ; Mr. 
Prime-serjeant, [James Fitzgerald] : Mr. Soli- 
citor-general, [john Toler; in 1798, attorney- 
general; in 1800, lord chief justice of the 
Common Pleas, and lord Norbury]; Mr. 
Frankland ; Mr. Ruxton. 

Agent. — Mr. Kemmis. 

Counsel for the Drfendant. — Mr. Curran, 
[in 1806 master of the rolls] ; Mr. Recorder; 
Mr. Fletcher [afterwards one of the justices 
of the court of Common Pleas.]* 

Agent. — Mr. Dowling. 

[Mr. Ruxton opened the pleadings.] 

Mr. Attorney General. — My Lord and Gen- 
tlemen of the Juiy ; In this case, between the 
King and Archibald Hamilton Rowan, Esq. it 
is my duty to prosecute on behalf of the 
crown. The traverser in this case, gentle- 
men, stands accused upon an informaboa 
filed ex officio, by the king’s attorney-general, 
for publishing a seditious libeL It is my 
duty to lay the facts of this case before you— 
it will be the duty of another of his majesty's 
servants to observe upon the evidence. I shall 
state the nature of the charge and the ques- 
tions you are to try : I will then state such 
circumstances as are necessary to be taka 
into your consideration, for the . purpose of 
understanding and expounding that paper 
which the information charges to be a mali- 
cious and seditious libel. 

The information charges, that Archibald 
Hamilton Rowan, maliciously designing and 
intending to excite and diffuse amongst the 
subjects of this realm discontents, disaffection, 
and disloyalty to the king and government, 
and to raise very dangerous seditious and 
tumults, and to draw the government into 
scandal, infamy, and disgrace, and to incite 
the subjects to attempt, by force and with 
arms, to make alterations in the government, 
and to excite the subjects to anarchy, to over- 
turn the constitution and overawe the legis- 
lature of the kingdom, did publish the lUxl 
set forth in the information. In this case; 
therefore, it will be for you, gentlemen, upon 
the evidence which shall be laid before m, 
to determine whether the traverser has b eta 
the publisher of that paper or not. I shall, 
in the course of what I am to offer to the 
court and to you, read the very libel itself, 
and make such observations as occur to me 
to be proper in the present state of the busi- 
ness. Previous, however, to my doing so, I 
will take the liberty, gentlemen, of stating to 

* Mr. Emmet and some other gentlemen, 
who had been originally concerned in this 
cause, as counsel for the defendant, feeing* 
personal interest, declined any longer a tXmg 
in that capacity, Orig. JZd, 
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ou some facts and circumstances that appear 
o me deserving of attention in the investiga- 
ion of the matter before you ; and in doing 
o, I shall carefully avoid mentioning many 
acts and circumstances which those disgrace- 
id times have furnished, that might lead your 
erdict one way or the other, I shall not 
ttempt to excite your passions. I am happy 
t length that this case has come before an 
mpanial jury. It has long been the desire 
>f every good man that this matter should 
ome to trial before that constitutional 
ribunal who stand arbiters in this case, to 
►rotect the accused against the power of the 
rown : not resembling any of those prosecu- 
ions which the turbulence of former times 
ia*e excited, you are assembled, with that 
oolness which the solemnity of the occasion 
equires, to determine whether Mr. Ilowan be 
;ui!ty, criminally, of the offence charged 
gainst him. take the libel into your 
onsider.tion, and determine, as the law 
»ow allows you to do, whether it be a 
ibellous publication, tending to excite sedi- 
ion, to overawe the government, — or tend- 
□g to produce any of the effects imputed 
oit 

I shall now proceed to state a few facts 
vhich I said it was my duty to do. I shall 
rail your attention to the history of the times 
ibout which this libel was published : — N o 
nan, let his situation be what it may, can be 
oo cautious in uttering what ought not to be 
faid, which might influence your judgment 
lpon your oaths ; and in that office which I 
iold, which is the office of the people as well 
is of the crown, it is more than a common 
luty to take care not to step beyond that line 
vhich leads to common justice. I am war- 
ranted by the authority of a court of justice, 
-by the proceedings of the King’s bench in 
England,- — by the opinion of a judge of as 
nuch spirit and independence as any man, — 

• allude to the case of the printer of the 
doming Chronicle, in which lord Kenyon in- 
bnns the jury ,* that it is necessary in cases 
>f this kind, to attend to the circumstances 
tnd history of the times in which the libel 
vas published They tend to explain the 
notives which induced the publication, and 
he meaning of the libel itself. He says it is 
mpossible for the Court or a jury to shut their 
rars against the history of the times. Be- 
tides that common principle, I am the more 
justifiable in what I shall state, because the 
ibel charged comes from that body of men 
vho have constituted themselves by the 
lame of u The Society of United Irishmen in 
Dublin.” From the time of the restoration 
>f our constitution — from the year 1784 — to 
he year 1792, this country advanced in pros- 
>erity with a regular progress and gradation. 
The agriculture, commerce, and police im- 

* See lord chief justice Kenyon's charge to 
he jury in the case of Lambert and others, 
inti, p. 1017. 

VOL XXII, 


proved;— the civilization of the country pro- 
ceeded uniformly from year to year; — the 
commonalty began to enjoy blessings they 
had been strangers to— ships crowded in our 
harbours -commerce occupied our ports — 
— culture in our fields, and peace and happi- 
ness every where prevailed. 'Ihe French 
revolution took place, when there were fi.und 
many men, who from situation, from circum- 
stances, from ambition, were desirous of com- 
motion. Clubs were formed in the metropolis 
with the avowed intention of improving the 
constitution, for they must assume some pre- 
text; but with a view, I fear, under colour of 
that, to overturn it They subsisted here in 
this town under different names, till at length 
in 1791, they formed themselves into a club, 
called u The Society of United Irishmen,” con- 
sisting at first of a small number, composed 
of various classes of men, certainly some of 
them of the learned professions, some of the 
lowest members in the community. In 1791 
they continued to pour upon the public daily 
publications, setting forth the distresses of 
the people, teaching them to be discontented 
with their situation and the government of 
the country. Things thus proceeded down to 
the latter end of the year 1792. 

In the latter end of autumn, 1792, the allied 
armies retired from the kingdom of France r 
the convention of that kingdom began to hold 
a high language, and to talk of oversetting 
the government of kings. An attack was 
made upon regal authority, a spirit was stirred 
among those desirous of such schemes — it 
seemed to inspire them. There was a talk of 
overturning the government of king, lords, 
and commons — success at the same time 
seemed to crown the arms of the French ; 
they advanced beyond their own territory, 
and menaced an attack upon the United States 
of Holland. In this situation of things, there 
did pervade a gloomy apprehension for the 
safety of the country. Emissaries from 
France were spread throughout Europe; a 
new array of a new corps was made in Dublin 
in the noon day, decorated with emblems of 
sedition ; they were to parade in your streets, 
and to be marshalled in your squares. The 
volunteers of Ireland, — a name revered by 
this country and by every good man loving 
the constitution, — that sacred name was 
made a cloak for arming a banditti, which 
arraigned the constitution and degraded the 
name of volunteer ; a national guard was 
formed upon the plan of those in Paris. 

It is notorious to every man in Ireland, to 
every man in the British dominions, that such 
men assembled with clothing of a particular 
uniform, with emblems of harps divested of the 
royal crown every thing was undertaken 
to spread the spirit which animated them* 
selves ; and can any man forget the situation 
of Dublin in September, October, and No- 
vember, 1792, which caused apprehensions in 
those who were well affected to the govern- 
ment and tranquillity of the country ? Can 
3 X 
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any man forget the state of the nation at this 
period? her credit was shaken, good peo- 
ple stood appalled ; those loving peace stood 
astonished at the languidness of government. 
At length that government came forward 
which had never slept, but had been proceed- 
ing with mildness, determined not to go forth 
to action, nor have recourse to any severer 
remedies until every man in the state, who 
had a moment’s reflection, must see the 
necessity of the exertion. The troops are 
summoned to meet, the guards are summoned 
to assemble, and the first battalion of national 
guards were to have paraded, clothed like 
Frenchmen. The night before, the lord lieu- 
tenant had summoned the council of the 
kingdom; upon that night, a proclamation 
issued, stating that there were intentions to 
assemble men in arms, with seditious signs ; 
and apprehending danger from their so as- 
sembling, it prohibited their meeting. The 
proclamation issued on a Saturday night, and 
it produced that satisfaction which all good 
men desirous of order seek to enjoy ; and they 
felt once more the pleasurable assurance that 
^hey had a government. Appalled by this 
proclamation, the corps did not meet on the 
$th of December as it was intended, though 
some few were seen dressed in the national 
guard uniform, parading the streets with a 
mob crowding at their heels ; but however 
nothing followed. They were seen, and, 
blessed be God ! they were seen no more. 

This proclamation, having for its object the 

§ reservation of the peace of this kingdom and 
ne city in particular, mildly and coolly cau- 
tioning all men against those measures, held 
out the consequences that must necessarily 
follow, if they did not obey ; — a proclamation 
which received the applause of the great and 
good, of the lovers of society, and of every 
man not lost to the sense ot order and the 
constitution; but odious to every man who 
was attached to the Society of United Irish- 
men, and whose views corresponded with it. 
While I speak of that society let me not be 
understood as imputing to every man who is 
in it, those illegal motives which I impute to 
the society in general : there might have 
been in it, no doubt, many well meaning per- 
sons, for there were men picked up indus- 
triously to lend their names, in the streets, in 
the lanes, in the markets, in the highways, 
and in the fields, even the rich and industri- 
ous grazier was procured to lend his name. 
To the good, this proclamation gave pleasure 
and satisfaction, to the bad it became odious 
and detestable ; and they accordingly formed 
the intention of bringing the government into 
disgrace for issuing that proclamation. 

A few days after, I am not aware of the 
particular day, but a few days after the issuing 
the proclamation, the society assembled ; the 
proclamation was upon the 7 th, the address 
I speak of was published the lGth of De- 
cember. The meeting therefore must have 
been between the 7th "and the 16th of De- 


cember. The society, I say, assembled, and 
they agreed upon a certain address to the vo- 
lunteers of Ireland, and Dr. Drennan is there 
stated to have been in the chair, and the tra- 
verser secretary, at that meeting. At that 
meeting the address to the volunteers was 
agreed upon, which is the libel charged against 
Mr. Rowan as being guilty of publishing it. 
Under thatjaddress, this was to be done ; — the 
volunteers of Dublin were to be called into 
action, and those papers were to be dispersed 
among them. For that purpose the several 
volunteer corps at that time existing in Dub- 
lin were summoned to assemble in a house in 
Cope-street, belonging to Pardon, a fencing- 
master, upon the 16th of December. Ac- 
cordingly upon that day, the several corps of 
volunteers did go with side arms to this fenc- 
ing-school in Cope-street. The traverser was, 
I Believe, at the head of one of these corps; 
another very celebrated name was at the head 
of another of them, James Napper Tandy. 
Who was at the head of the others I am not 
able to inform you. But in the afternoon of 
the 16th of December, several volunteers 
with uniforms and side arms, assembled in the 
fencing-school. In this fencing-school, gen- 
tlemen, there was a gallery, and into that 
gallery there was such public access that what 
passed below may be said to have passed in 
the face of the world; to such excess had 
those persons carried their designs, as to ex- 
pose them to open view ; and if I state what 
is not true, there are one hundred persons in 
the volunteer corps of the city of Dublin, out 
of whom a multitude may he called to con- 
tradict me. The corps, I say, assembled in 
that room. There stood in the middle of die 
room a table, and there was a vast number of 
printed papers brought in and placed on the 
table. The different corps entered into 
several resolutions, having taken into their 
wise consideration the proclamation issued by 
the lord lieutenant and council ; the necessity 
for issoing it is investigated, each of the corps 
took severally into tneir consideration toe 
propriety of it, and next day published their 
different sentiments all expressive of strong 
disapprobation. So that it is manifest they 
were brought publicly together for a stale 
purpose, and to debate a state matter. 

While these resolutions were in discusson, 
Mr. Tandy and Mr. Rowan were wsa to take 
from the table the printed papers that lay upon 
it, and disperse them among the several vo- 
lunteers who stood around them, and to hand 
them from the lower room to persons in the 

f allery, and to persons not in their ooofi- 
ence; they were handed up proanscuomfy 
to any man there, and to many persons in the 
streets, that evening and the next day; they 
were flung out of the windows to the mob that 
stood round the room. 

These, gentlemen, are the circumstances 
which preceded the publication of this [ 
by the traverser*, it will be for you to 
aider with what view and purpose a ppper 
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ike this was composed and thus dispersed, 
f you believe it was a candid and fair discus- 
ion upon constitutional subjects, or upon 
;rie vances real or supposed, you will not con- 
ider it as a libel : but if (rom internal evi- 
lence in the paper itself, and from the cir- 
u instances attending it, you believe it was 
10 such thing, but that it was published with 
, view to raise discontents against the go- 
erament — to disturb the people — to overawe 
he parliament, or any branch of the state, 
hen you must find him guilty. You, gentle' 
□en, will take the paper into your room with 
ou ; consider it coolly, and discharged from 
U you have heard abroad respecting it, and 
letermine in your own minds whether it be 
Possible to give it any other construction than 
hat which the information has ascribed to it. 

' will submit to you, gentlemen — to you 
done I desire to submit — the cool examina- 
ion of that paper, upon the paper itself. It 
s impossible with all the ingenuity (and he 
vho comes after me on the other side, has as 
nuch ingenuity as any man) to show that it 
vas not written for the purpose of overawing 
he legislature, or to account for it in any 
>thcr way. 

This brings me now to the libel itself, and 
is it has not been read to you in this court, 
or in open court l wish it to be read, I will 
ead it, and make such observations as I 
hink necessary. “ The Society of United 
irishmen, at Dublin, to the volunteers of 
reland. William Drennan, chairman, Ar- 
hibald Hamilton Rowan, secretary. Citi- 
zen soldiers;” — a language, gentlemen, which 
Jxcites ideas in one’s mind tnat cannot be de- 
icribed. You will perceive in this publication 
he frippery of the French language as now 
ised; and those ideas will be excited, which 
nust fill the mind of every man who regards 
eligion, society, or peace, with terror and 

ilarm. “ Citizen soldiers ; you first took 

ip arms to protect your country from foreign 
enemies, and from domestic disturbance. 
; orthe same purposes it now becomes ncces- 
auy that you should resume them.” — The 
ociety of United Irishmen, who say they are 
io corporation, yet as if they were a corpora- 
ion, presume to tell the armed people of 
reland when it is they should assemble : is 
hat or is it not tending to sedition ? Is it or 
s it not assuming a power to overawe the 
)arliament and overturn the government 
taelf? — “ A proclamation has been issued in 
England for embodying the militia, and a 
>rociamation has been issued by the lord 
ieutenant and council in Ireland, for repress - 
ng all seditious associations. In consequence 
>i both these proclamations, it is reasonable 
o apprehend danger from abroad, and dan- 
;er at home. For whence but from appre- 
lended danger, are those menacing prepara- 
ions for war drawn through the streets of 
his capital,” (alluding to some cannon which 
vere drawn through the streets a few days 
before to protect the inhabitants against the 


dangers apprehended,) “ or whence, if not 
to create that internal commotion which was 
not found, to shake that credit which was not 
affected, to blast that volunteer honour which 
was hitherto inviolate,” — What! did the 
proclamation forbidding seditious associations 
and assemblies of men, with banners expres- 
sive of disloyalty, violate the honour of that 
glorious institution, which was raised to pro- 
tect and support that constitution, which 
those seditious men, calling themselves volun- 
seers were assembled to destroy, and this so- 
ciety of United Irishmen did wish to over- 
turn ? That is what is stated in this, — for so 
I will call it until you teach me another lan- 
guage, — this abominable, seditious libel. — 
— “ Are those terrible suggestions and rumours 
and whispers, that meet us at every corner, 
and agitate at least our old men, our women, 
and children? Whatever be the motive, or 
from whatever quarter it arises, alarm has 
arisen ; and you, volunteers of Ireland, are 
therefore summoned to arms at the instance 
of government, as well as by the responsibi- 
lity attached to your character, and the per- 
manent obligations of your institution.” — 
First you will observe, gentlemen, they make 
the ancient volunteers those whose honour 
was wounded and blasted by the proclama- 
tion, and then they tell them that the pro- 
clamation has summoned them to assemble 
in arms — strange inconsistency of rhapsody ! 

With regard to such parts as are uriintelli. 
ible, for there arc many parts the most bom- 
astical and absurd that ever appeared in any 
publication, I pass them over; it is not my 
wish to criticise upon them. “We will not at 
this day condescend to quote authorities for 
the right of having and of using arms.” Who 
had called in question the right of the people 
to carry arms ? Is it because the government 
said, that arms should not be used to the de- 
struction or danger of the people, that there- 
fore the legality of carrying them is ques- 
tioned ? — u But we will cry aloud, even 
amidst the storm raised by the witchcraft of 
a proclamation,” — is that a direct charge 
against government, that they laid a scheme 
to raise a storm ? — “ That to your formation 
was owing the peace and protection of this 
island, to your relaxation has been owing its 
relapse into impotence and insignificance, to 
your renovation must be owning its future 
freedom, and its present tranquillity. You 
are therefore summoned to arms, in order to 
preserve your country in that guarded quiet, 
which may secure it from external hostility, 
and to maintain that internal regimen 
throughout the land, which superseding a 
notorious police or a suspected militia, may 
preserve the blessings of peace by a vigilant 
preparation for war.” — Now, gentlemen, 
here you see a reflection cast : if they meant 
to stale a grievance, or to reason upon a point 
of constitution, why not do it ?— They had a 
right. But does that mark the meaning and 
intention of the publication? Why reflect 
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upon legal establishments, and why endea- 
vour to cry down a body of men, which it was 
well known to be in the contemplation of go- 
vernment to raise? They endeavoured to ren- 
der odious the militia before it was created, 
because they foresaw it would* protect the 
state against the schemes which they had 
formed. 

They next inform these men, that they are 
not embodied, as before stated, for the pro- 
tection of their country, but to resist a body 
of men about to be constituted by government 
for the protection and safety of the state, but 
■whom they are pleased to deem suspicious. 
Is not this to raise disturbance ? Is not this to 
excite tumult? u Citizen soldiers, to arms! 
Take up the shield of freedom and the pledges 
of peace, — peace the motive and end of your 
virtuous institution. War, an occasional duty, 
ought never to be made an occupation. 
Every man should become a soldier in the 
defence of his rights ; no man ought to con- 
tinue a soldier tor offending the rights of 
others. The sacrifice of life in the service of 
our country is a duty much too honourable 
to be entrusted to mercenaries, and at this 
time, when your country has by public au- 
thority been declared in danger, we conjure 
you by your interest, your duty, and your 
.glory, to stand to your arms, and in spite of 
a police, in spite of a fencible militia,” — 
the police established in the different coun- 
ties are first represented in an odious light 
to the volunteers; a reflection is cast upon 
the militia, and now the mercenaries are stig- 
matized, and a distinction taken between 
them and the volunteers of Ireland, thus 
summoned by this corporation of United 
Irishmen. — “ In virtue of two proclamations 
to maintain good order in your vicinage, and 
tranquillity in Ireland. It is only by the mili- 
tary array of men in whom they confide, 
whom they have been accustomed to revere 
as the guardians of domestic peace, the pro- 
tectors of their liberties and lives, that the 
present agitation of the people can be stilled, 
that tumult and licentiousness can be re- 
pressed, obedience secured to existing law, 
and a calm confidence diffused through the 
public mind, in the speedy resurrection of a 
tree constitution, of liberty and of equality.” 
— Here, gentlemen, let me call your atten- 
tion ; what meaning can be given to these 
words by the plainest man in the hall of these 
courts? What! was our free constitution 
dead ? Do the gentlemen intend by way of 
argument to excuse this as the consideration 
ot a grievance? They tell the people they 
have no constitution, that they might look 
for another; is this a cool disquisition upon 
a matter that every man has a right to in- 
quire into ? is not this to excite tumult? “ Li- 
berty and equality !” Words, gentlemen, that 
it would be painful to me to observe upon to 
the extent to which they go, words that sug- 
gest but too much to every good and reason- 
able mind. There is no man in this kingdom 


who would not lay down his life to preserve 
true liberty and equality; but these are but 
conceptions to cajole the ignorant : the vul- 
gar abuse of a constitution which we possess 
to the envy of the world. — “ Liberty and 
equality, words which we use for an oppor- 
tunity of repelling calumny and of saying 
that by liberty we never understood unb- 
niited freedom, nor by equality the levelling 
of property, or the destruction of subordina- 
tion. This is a calumny invented by that 
faction, or that gang, which misrepresents the 
king to the people, and the people to the 
king, traduces one half of the nation to cmole 
the other t and by keeping up distrust ana di- 
vision, wishes to continue tne proud arbitra- 
tors of the fortune and fate of Ireland.” Is 
not this traducing the government ? But at- 
tend, gentlemen, to their definition of liberty. 
— “ Lmerty is the exercise of all our rights, 
natural and political, secured to us ana our 
posterity by a real representation of the peo- 
ple ; and equality is the extension of the con- 
stituent, to the fullest dimensions of the con- 
stitution. of the elective franchise to the 
whole body of the people, to the end that go- 
vernment, which is collective power, maybe 
guided by collective will, and that legislation 
may originate from public reason, keep pace 
with public improvement, and terminate in 
public happiness.” Certainly, gentlemen, 
the sentence is very sonorous, and agreeable 
enough to the ear ; but to the mind it con- 
veys nothing but this, that government is to 
be conducted by the will of every roan, high 
and Low, rich and poor, ignorant and learned; 
the people are to govern the people, and how 
they will do so, unhappily for mankind, has 
been learned from experience. 

Mark this next passage, gentlemen, for I 
confess I do not understand it. — u If our 
constitution be imperfect, nothing but a re- 
form in the representation will rectify its 
abuses ; if it be perfect, nothing but the same 
reform will perpetuate its blessings.” — This 
is something like tobacco hie. — If our consti- 
tution be imperfect, nothing but a reform 
will render it perfect ; — if it be perfect, still 
the reform is necessary to keep it perfect —In 
whatever light it is viewed, reform is neces- 
sary, and a good constitution requires amend- 
ment as much as a bad one. I do not feel it 
necessary to dwell upon this, because it is » 
unintelligible, that it cannot deserve notice. 
But see next, what endeavours have been 
used to render odious among the people, those 
forces upon whom our peace and tranquillity 
depend . — a We now address you as chinos, 
for to be citizens you became soldiers, nor 
can we help wishing that all soldiers, par- 
taking the passions and interests of the people, 
would remember that they were once citizens 
that seduction made them soldiers, but na- 
ture made thejn men.” — How will my learned 
friend when he comes to speak of this part of 
the case satisfy you, that it was necessary in 
a publication of this sort, recommending a 
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reform in parliament, and to be disseminated 
among thousands, to tell the soldiers, the 
forces of the state, that their profession was 
dishonourable, that they were imposed upon, 
that they should not it entrusted with the 
protection of the state f Gentlemen, I am 
unwilling to dwell upon these passages, it is 
but necessary to mention them to show their 
danger, if they deserve consideration you will 
give it to them, if not, you will not waste 
your attention upon them. — “ That nature 
made them men.’ 1 — It required no authority 
to satisfy them of that . — u We address you 
without any authority, save that of reason, 
and if we obtain the coincidence of public 
opinion, it is neither by force nor stratagem, 
for we have no power to terrify, no artifice to 
cajole, no fund to seduce. Here we sit with- 
out mace or beadle/’ — What they allude to, 

I suppose you, gentlemen, apprehend, they 
seem to disdain any distinction in civil insti* 
tutions. — “ Neither a mystery, nor a craft, 
nor a corporation. — In four words lies all our 

power, UNIVERSAL EMANCIPATION, and REPRE- 
SENTATIVE legislature.” In these four words 
lies all the power of the United Irishmen, ac- 
cording to this publication, approved of by the 
traverser ; he himself a member of that so- 
ciety, and secretary of the meeting which 
composed it 

u Universal emancipation !” By that I pre- 
sume is meant the giving a right of voting 
to every man in the c ommunity. u And re- 
presentative legislature!” The meaning of 
these words is but too obvious. “ The con- 
stitution” is often in the mouths of men, when 
the destruction of it is in their hearts. If the 
plan of these people were carried into effect, 
where would be the House of Peers? — for our 
legislature, gentlemen, consists of King, Lords, 
and Commons. When government is guided 
by the will of all the people and their force 
carried into action, where will be the House 
of Peers ? Where will be our constitution ?— 
buried in the anarchy of republican power, 
formed from the dregs of the people ; — A go- 
vernment consisting of all the people, guided 
by the will of all the people. W hat sense but 
this can be put upon these words ? I f indeed 
the context of the paper shows you, gentle- 
men, that any thing else was meant, than as 
I interpret the words, you will take it altoge- 
ther in that sense in which it appears to have 
been meant. God forbid, I should endeavour 
to wrest any thing to impute guilt to the gen- 
tleman who now stands at your bar, that the 
whole of the paper does not warrant ! But if 
the words bear that meaning which I give 
them, who will say, that guilt shall not be 
imputed to him ? You will form your opi- 
nion from reading the whole, and comparing 
the several parts with each other. 

Here cotnea a sentence which will puzzle 
you a little, but which with some comment 
may be understood. “ Yet we are confident 
that on the pivot of this principle, a conven- 
tion— less still, a society — less, a single man 


—will be able first to move and then to raise 
the world.” Here is an open declaration of 
their wish to raise the people, not only of this 
country but of the whole world ; a proof of 
peaceable intent ! “ We therefore wish for 
Catholic emancipation without any modifica- 
tion, but still we consider this necessary en- 
franchisement as merely the portal to the 
temple of national freedom : wide as this en- 
trance is — wide enough to admit three mil- 
lions — it is narrow when compared to the ca- 

ciplef which talces in every individual of^ the 
Insh nation, casts an equal eye over the whole 
island, embraces all that think, and feels for 
all that suffer. The Catholic cause is subor- 
dinate to our cause, and included in it; for, 
as United Irishmen, we adhere to no sect but 
to society — to no creed but Christianity — to 
no party but to the whole people. In the 
sincerity of our souls do we desire Catholic 
emancipation ; but were it obtained to-mor- 
row, to-morrow would we go on as we do to- 
day, in the pursuit of that reform, which 
would still be wanting to ratify their liberties 
as well as our own. 

u Fbr both these purposes it appears neces- 
sary that provincial conventions should as- 
semble preparatory to the convention of the 
Protestant people. The delegates of the Ca- 
tholic body are not justified in communicat- 
ing with individuals, or even bodies of infe- 
rior authority, and therefore an assembly of a 
similar nature and organization,” (French 
language still occurring with French ideas) 
“ is necessary to establish an intercourse of 
sentiment, an uniformity of conduct, an united 
cause and an united nation. If a convention 
on the one part does not soon follow, and is 
not soon connected with that on the other, 
the common cause will split into the partial 
interest ; the people relax into inattention and 
inertness ; the union of affection and exertion 
will dissolve ; and too probably some local 
insurrections, instigated by the malignity of 
our common enemy, may commit the cha- 
racter and risk the tranquillity of the island.” 

Gentlemen, the paper mentions here the 
common enemy, as to who is meant by the 
expression, you will judge ; did they mean 
those who were about to defeat their machi- 
nations, and who would not commit the tran- 
quillity of the island to the convention to be 
assembled ? it says, “ an assembly of a simi- 
lar nature and organization is necessary.” 
These are Gallic sentences and suited only to 
the soil of France. “ And risk the tranquil- 
lity of the island. Which can be obviated 
only by the influence of an assembly arising 
from, assimilated with the people, and whose 
spirit may be, as it were, knit with the soul 
of the nation. Unless the sense of the Pro- 
testant people be, on their part, a9 fairly col- 
lected and as judiciously directed; unless in- 
dividual exertion consolidates into collective 
strength ; unless the particles unite into one 
mass, we may perhaps serve some person or 
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some parky for a little, but the public not at 
all. The nation is neither insolent, nor re- 
bellious, nor seditious. While it knows its 
rights, it is unwilling to manifest its powers ; 
it would rather supplicate administration to 
anticipate revolution by a well-timed reform, 
and to save their country in mercy to them- 
selves.”*— An address to the volunteers to ob- 
tain universal emancipation; — holding out, 
that this kind of remonstrance should oe at- 
tended to, before the power of the nation 
.should be exerted. What meaning does a 
common understanding annex to these words? 
•*-Was it not a threat? Was it not to spirit 
up the minds of the people against the mem- 
bers of parliament ? Was it necessary for the 
purpose of cool investigation, or to obtain 
constitutional redress, that the people should 
exert their power P and to threaten parlia- 
ment, by telliug them there was a force to be 
raised against them? Unless a reasonable 
account is given why this language was in- 
serted, ana what the meaning of it was, l 
^mast presume, it was for the purpose I men- 
tion. 

u The hfteenth of February approaches, a 
day ever memorable in the annals of this 
country as the birth-dav of new Ireland ; let 
arochial meetings be held as soon as possi- 
le,” — (Here you have an exact delineation of 
the French government) — “ let each parish 
turn delegates, let the sense of Ulster be 
again declared from Dungannon on a day 
auspicious to union, peace, and freedom, and 
the spirit of the North will again become the 
spirit of the nation.” Now gentlemen of the 
Jury, you will mark this next sentence, and it 
will be a clue to the whole. “ The civil as- 
sembly ought to claim the attendance of the 
military associations, and we have addressed 
you, citizen soldiers, on this subject, from the 
belief, that your body uniting conviction with 
seal, and zeal with activity, may have much 
influence over your countrymen, your relations 
And friends.” The nation is in danger from 
foreign foes and from domestie enemies — so 
they state. The proclamation calls forth the 
forces of the state. The United Irishmen 
raise their audible voice, and call the people 
to arms; — For what? Is it to assist the go- 
vernment to repel the foreign enemy and se- 
ditious foe ? But how ?— A convention is to 
be assembled, and they are to call around 
them the national forces. The convention 
was to meet&t Dungannon ; there assembled, 
were these forces to repress foreign foes and 
domestic sedition ? Gentlemen, it is but too 
obvious for what purpose thi9 was intended ; 
this sentence speaks the language of the 
whole of this paper — and if it had been drawn 
with more art than it is, here is the clue to 
the wholes — the force of the nation was to 
be assembled, under the control of the con- 
vention assembled under the great seal of the 
United Irishmen, who say they are not a cor- 
poration ; but who have a corporation seal: 
•*-For what purpose? io obtain universal 


emancipation and representative legislature ! 
They are held up as such a force and control- 
ling power as must produce that effect upon 
the King, lords, and commons; — An effect 
which they profess to have designed for the 
good of their country — if they did, they should 
seek its accomplishment by reason and by ar- 
gument But to publish a call to arms to 
that power and authority which for years this 
country has respected ; and from wnich, cer- 
tainly, since 1784 every blessing in society 
has l>een derived (and every man who looks 
for those blessings of life otherwise than by i 
due regard to aU ranks of men, blaspheme* 
the God who made us all) — I say, to call upon 
the whole body of the people to rise in arms 
and be their own rulers, is a species of go- 
vernment, which, when it comes, will be aa 
equal misfortune to the poor, and the rich. — 
file rich would lose that which they enjoy, 
and more — the power of contributing to the 
necessities of the poor— Industry will no 
longer continue to have the motives to labour 
and those habits of economy which the pro- 
tection of a mild constitution encourages, but 
the people will be turned out to a system o t 
plunder, robbery and murder, such as we find 
prevailing in another country. 

The paper goes on and recites, u We offer 
only a general outline to the public, and 
meaning to address Ireland, we presume not 
at present to fill up the plan or pre-occepy 
the mode of its execution ; we have thought it 
our duty to speak. — Answer us by actions.” — 
(An open invitation to force and violence)— 
“ You have taken time for consideration. 
Fourteen long years are elapsed since the rise 
of your associations; and in 1782 did you 
imagine that in 1792 this nation would still 
remain unrepresented ?” These volunteers of 
1782 load not all these schemes in view — but 
this society here expressly tells the people, 
with arms in their hands, that they remain 
unrepresented : and adds, “ How many na- 
tions, in this interval, have gotten the start 
of Ireland? How many of our countrymen 
have sunk into the grave ?” — What is meant 
by nations having got the start of Ireland ? b 
it the revolution in France ? they indeed have 

f otten the start of Ireland in calamity and 
istress : long may they hold their distance ; 
and long, long may be the period before we 
shall overtake them, is my most sincere and 
earnest wish. 

Such i9 this paper— I have read it accu- 
rately. Gentlemen of the jury, it is for yon 
to consider the whole of it, and determine 
whether it was published by Mr. Rowan, and 
whether it be a libel or not? — If you should 
be of opinion that Mr. Rowan is guilty of 
publishing this paper, then you are to consi- 
der whether it is a libel or not ? — Gentlemen, 
it is the peculiar felicity of this country, tbe 
great blessing of our constitution, that we 
have a trial by jury : in France it is polluted; 
but it is the boast of our constitution that we 
have a trial by Jury, and tbe great ptuenv 
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ve of that blessing and of the constitution 
self, is the liberty of the press ; that is the 
reat bulwark of our free constitution, we 
ave a trial by jury, and of the freedom of 
le press you are the guardians. You, gen- 
emcn, are by the constitution appointed to 
ecide upon all these questions touching the 
eedora of the press. The freedom of the 
ress cannot be destroyed but in two ways, 
rst, bv the overweening power of the crown, 
rconaly, by its own licentiousnes corrupting 
le minds of the people ; and when it is des- 
oyed, then will our constitution be at an end. 
r hile the press is left open to cool and fair 
iscussion upon legal and public topics of 
rievance and constitution, so long will the 
eedom of our constitution endure ; and 
henever an attempt is made to control it, 
ou will step in ana guard and protect it as 
ou would guard your property, your lives, 
nd your liberties ; you will secure it from 
centiousness. Where its licentiousness is 
ot punished, through the weakness or timi- 
ity of a jury, its freedom can no longer exist. 
What does the paper which is the subject 
f the present question purport to be ? it 
xiks for a reform of parliament, it calls to 
rms the citizens under pretence of support- 
ig the government bv resisting it, by speak- 
ig of grievances which cannot be endured, it 
» overawing the parliament. If such licen- 
lousness be tolerated, then the freedom of 
tie press will be destroyed. You, gentlemen, 
dll consider whether this paper contains in 
self internal evidence to show that the mo- 
ives of its publication were not for the ptir- 
ose of reasoning with the people, or for the 
leccssary correction of any evil in the con- 
titution, but to excite sedition and tumult, 
f in I hat case you believe that Mr. Rowan 
ublished it, then you must find him guilty, 
f, on the other hand, you are of opinion, that 
liis was a cool and dispassionate paper, rea- 
oning with the people ma becoming manner, 
cknowledging the authority of the law, then 
ou will acquit him. Further, let the ten- 
ency of the paper be what it may, if you are 
f opinion, he did not publish it, then you 
lust acquit him. We wdl produce a witness 
:> show he published an individual paper — we 
dll prove tliat he took several others and dis- 
ersed them abroad — if you believe the evi- 
ence, it will be impossible but that you must 
e satisfied he is guilty. Thus stands the 
vidence* I have stated that the traverser 
rzs secretary to the United Irishmen. It 
rill be proved thus:— he published that paper; 
f he did, he acknowledged the contents of it 
> be true ; and the paper states him to be 
ccrctary of the society. 

Gentlemen, such is the case as it appears 
a me on the part of the crown. I will not 
retend to anticipate what may be offered by 
le gentlemen on the other side. Two topics, 
owever, have occurred as likely to be intro- 
uced : — one is, the case of the volunteers — 
be other, the functions of a jury under the 


late actot parliament. Upon the first, I have 
said abundance to satisfy you. I will suppose 
however, that this paper was addressed to 
the old volunteers: wnat then? The ten- 
dency of the paper was to excite those volun- 
teers to commit actions that would tarnish the 
honour acquired by their previous conduct. 
Let them show that the proclamation (against 
which this was a counter-proclamation) went 
against the old volunteers — it meant no such 
thing — it describes them so and so. — But there 
were among the old volunteers men actuated 
by new principles and new motives, that it 
became tne duty of government to suppress 
them. For your sake they did so; — no go- % 
vernment should be influenced but by the 
prosperity of the whole state. But in what' 
respect did these men resemble the old vo- 
lunteers ? not in a single feature : these merf 
were assembled by tne call of the United' 
Irishmen in Back-lane; the ancient volun-* 
teers were assembled by the call of govern- 
ment and the lord lieutenant, who distributed 
arms among them from the arsenal, for the 
public defence ; they added to these out of 
their own pockets whatever they thought ne- 
cessary ; they were collected to support that 
constitution which is now sought to be over- 
turned. Were these new volunteers of that 
description? Were they so formed? How 
were they equipped ? The green cockade was 1 
adopted m tne place of the black. I have no 
necessity for this ; but fearful that men will 
have recourse to such topics to cajole you, I 
think it necessary to take notice of them. 
Secondly, as to the act of parliament within 
this kingdom, I am not aware that it operates 
here ; but even by it, as it now stands, and T 
told you so before, you have a right to enter 
into the guilt or innocence of intention upon 
this occasion, as you would upon the trial of 
any other offence. Gentlemen, to you. and 
most willingly, I commit this case ; I desire" 
no more than that you will by youT verdict 
vindicate the freedom of the press and punish 
the licentiousness of it. 

Evidence for the Prosecution. 

JoknLytter sworn. — Examined by Mr. Prime 
Serjeant. 

Do you recollect the 16tb of December, 
1792 ?— Ido. 

Do you recollect having been at any place 
that day ? — I do. 

Where? — At one Pardon's bouse in Cope- 
street, 

Were there many people assembled there? 
— There were to the amount of 150 or 200, 
with side-arms and uniforms, there was a t&blq 
in the room. 

Did any person, and who, sit at that table ? 
— There was Mr. Hamilton Rowan and Mr* 
Najpper Tandy at it, and a good many others* 

Court. What do you mean by uniforms ? — 
Regimental uniforms— scarlet with different 
facings. 
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Mr. Prime Serjeant. Do you know the per- 
son of Mr. Rowan ? — I do. 

Court. Do you know him now? — He is just 
opposite to me. 

Mr. Prime Serjeant. Was he sitting at the 
table ? — At one time he was— at another time 
he was standing. 

What brought you there ? — Merely curiosity. 

How was it excited ? — I happened to pass 
through Cope-street, and saw a great crowd — 
I asked what it was— they said it was a meet- 
ing of the United Irishmen. My brother was 
with me, and we #ent into the room ; we 
were in coloured clothes, and to the best of 
my recollection, Mr. Rowan said, no gentle- 
man with coloured clothes could be there ; 
but mentioned, that there was a gallery to 
which we might go. 

Did you perceive any ]>erson perform any 

r 'cular part ih that assembly ?— I perceived 
Rowan about the table very fcusy— he 
had papers in his hand, and there was pen 
and ink on the table ; he walked about the 
room, with the papers in his hand. — Napper 
Tandy came up to him, read part of one of 
the papers — they were handea about — some 
were handed up to the gallery — I got one of 
them, and so did my brother, ana several 
others in the gallery along with me. 

Look at that paper — is that the one? — This 
is the paper I got therfe. 

Was it one of the papers handed up to the 
gallery ? — It was one of the papers handed by 
Mr. Rowan to some of the people about him, 
and by them handed up to the gallery. 

Your brother also got one?— He did. 

Was there a number distributed? — About 
thirty were thrown up to the gallery. 

Have you any reason to ascertain that to be 
the particular paper ? — I have, because it has 
my own hand-writing upon it. 

You made that memorandum upon it? — I 
did. 

Read it. — “ I got this paper at a meeting 
of the United Irishmen in Cope-street the 
16th of December — it came through the hands 
of Arcliibald Hamilton Rowan/’ 

Court . You say one of these papers was 
read by Mr. Rowan ; how do you know that? 
—Because I attended to the words he read, 
and they agreed with what are in this paper. 

Can you swear that one of these very papers 
was read by him ? — I can swear that part of 
the words were read, I cannot swear to the 
whole. 


Cross-examined by Mr. Recorder. 

At what hour was this ? — To the best of my 
knowledge it was between one and two. 

Was this upon the 16th of December ? — It 
was upon the 16th of December, 179S 

It was upon a Sunday ?- I believe it was. 

How long did you remain there? — For 
about three quarters of an hour. 

There were about one or two hundred vo- 
lunteers below stairs? — There were. 

Were they dressed in the uniforms which 


you had seen the old volunteers wear? — 1 
cannot exactly say as to the facings of the 
uniforms — some of them were ereen. 

Had not some ol the old volunteers green 
uniforms?— They had, and there were some 
of the old volunteers in the room. 

Were not the old volunteer uniforms scarlet 
faced with different colours ? — They were. 

Were all these men sitting down, or walk- 
ing up and down? — They were walking; — 
there were very few forms or chairs in the 
room. 

Were they conversing?— They were chat- 
ting and talking. 

Did you see many of them go up to this 
table where the papers were ? — I saw a good 
many of them go up to it in the course of 
their walking backward and forward . 

Did you see many take papers off the table? 
— I did not see very many of them — I saw 
four or five or six of them. 

They read them, and handed them about? 
— Yes, I saw them do so. 

Did you not see them hand them about 
from one to another? — I did. 

By virtue of your oath, did you ever see 
that paper in your hand, in the hands of Mr. 
Rowan ? — I swear it was among the pared 
upon the table, some of which were handed 
up to the gallery— 1 cannot say it was touched 
by his fingers. 

Court. You say it was among the pared 
handed to the gallery ? — Yes. 

By whom ? — It was in the bundle handed 
by Mr. Rowan to several there, and by thm 
handed up to the gallery. 

Mr. Recorder. Did that bundle of papers 
pass through the hands of more volunteers 
than one before it came to the gallery ? — I 
believe it did. 

Did he hand several parcels ? — I only saw 
him hand one to a volunteer who gave it to 
another. 

Then it went through the hands of several 
before it got to the gallery ? — It did, through 
four or five. 

Can you tell the name of any man through 
whose n&nds it passed ? — I cannot, — I was not 
so well acquainted with the gentlemen. 

When tnis bundle of papers was handed 
up, do you know who in tne gallery received 
it ?— They were broken and separated, I held 
out my hand and got one of them — my bro- 
ther another, and other people cot some. 

Were there many in the gallery ? — There 
were a great many. 

Did every man there get one? — I cannot 
say — every one that chose to take one might. 

Did they hand them about in the galloy? 
—The next man saw what his neighbour got; 
they gave them about, but I never parted 
with mine till yesterday. 

Did you know any other volunteers below 
stairs besides Mr. Rowan ? — 1 did Mr. Tandy; 
and to the best of my recollection, there was 
a Mr. Kenny whom I knew before. 

Did sevezul of the volunteers below stairs 
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band up papers to the gallery or not ?— I dare 
say several of them did. 

Did not several men take papers from the 
table?— I suppose they did — I did not observe 
whether they did or not. Several, as they 
passed back and forward, went to the table 
and might take them off. 

Do you not know that several did take 
papers off? — Several of them did. 

You saw those papers passed through the 
bands of four or five volunteers before they 
came to the gallery ? — A parcel of the papers, 
among which this was, came up. 

How came you to pitch upon that paper so 
accurately ? — I was the first who put out my 
hand. 

Did you watch this particular paper ? — Not 
that particular paper, but the bundle in which 
it was. 

Will you swear there were no other papers 
handed up ? — To the best of my knowledge 
there were not. 

When did you put that memorandum upon 
it ?— The very day I got it. 

Where? — In my lodging. 

Did any body advise you to make a memo- 
randum? — No one did: — I generally, when I 
get an improper paper make such memo- 
randum. 

For what purpose? — Just a fancy of my 
own. 

Did vou make that memorandum in order 
to enable you to prove it upon a prosecution ? 
—I did not. 

To whom did you first communicate your 
having this paper and the memorandum ? — I 
shall tell you. There was a brother of mine 
who did business for the late Mr. Adderley — 
there were different accounts between them 
—my brother went to the castle to Mr. Ho- 
bart* to show the accounts— Mr. now lord 
Hobart, desired my brother to call upon Mr. 
Pollock, the agent for young Mr. Adderiey. — 
Mr. Pollock said he had heard that I and my 
brother were present at the meeting in Cope- 
itreet, and that he understood it was a very 
improper meeting. 

How long was this after the meeting ?— I 
cannot say. 

Was it a week or a month? — I cannot re- 
collect Mr. Pollock said, “ You have been 
there I understand.” I said, we were, and 
that we saw such things going forward. I 
had one of the papers in my pocket and 
showed it to him. He said, Mr. Hobart heard 
I was there, and that I should give informa- 
tion of it as it was against the King and con- 
stitution-. I said I would not encourage any 
thing against the king; but would do what Was 
proper. Mr. Kemmis came to my lodging 
nertrd&jr — the circumstances were talked over 
■—we said we would make no delay in making 
any information concerning it, and it was 


♦ Robert fourth earl of Buckinghamshire, 
then chief secretary to the lord lieutenant of 

Man d, 

vol. xxn. 


in that manner they came to a knowledge of 

it. 

Court . What Mr. Kemmis? — The crown 
solicitor. 

Mr. Recorder. Were you of any profession 
at the time you attended this meeting? — I 
was not. 

You are in the army now? — I have that 
honour. 

What commission ? — An ensign’s commis- 
sion. 

How long since did you obtain it? — I have 
been gazetted since the 27th of June last. 

In what regiment ?— In the 40th. 

You say you heard some of that paper 
read ? — l ao, Sir, the greater part of it. 

Was this while all the volunteers were 
walking about ? — Some were walking about, 
others gathered about the place while the pa- 
per was reading by Mr. Rowan. 

Can you point out any part of the paper 
you heard read ? — I can. 

Show such part as you heard ? — He began, 
“ The Society of United Irishmen,” ana so 
on. 

He did not read it all ?— lie read the greater 
part. 

Can you say where he stopped ? — I cannot. 

Did you obtain your commission by pur- 
chase?— No, I did not : — I got it through the 
interest of a lady I have the honour of being 
related to — lady Hobart. 

Pray, were you ever a witness to a bond or 
two bonds executed by your father to one of 
your brothers ? — I was. 

To your younger brother ? — Yes. 

Was there ever any suit or issue directed tq 
try whether the bond was genuine or a for- 
gery ? — There was an issue to try whether it 
was my father’s bond or not. I do not say it 
was to try whether it was a forgery. 

Was it not alleged by your father and you^ 
elder brother that it was a forgery? — My 
elder brother thought to keep my younge^ 
brother out of the property, and I suppose hq 
alleged it was a forgery. I am sorry to men- 
tion these matters here. My father filed a 
bill against us, alleging the bonds to be 
forgeries, and Mr. Simon Butler,* a very ho- 
nourable gentleman, to whom I am undey 
many obligations, undertook the business, 
and we recovered the money. I see the de- 
fendant has brought parchments into court 
this day. I saw Mr. Blake, who is to give 
evidence against me here. If I had been 
aware of these things being mentioned, I 
should liave had the gentleman here who 
could prove them— I speak of the bonds fo£ 
500/. 

Was there not an issue to try them?— ^ 


* An intimate friend of Mr. Rowan. Orig. 
Edit. See the case of him and Oliver Bond 
before the house of peers of the kingdom 
Ireland for a breach of privilege, a . d . 17 Wf 
inserted in a note to the trial of the latter for 
high treason, a. p. 1790 post. 

3 Y 
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There wps as order to have it tried in the 
country. 

Were you not examined in the country 
upon that trial ? — I believe I was. 

Your are not sure ? — I am sure. 

Did you swear to the due execution of 
these bonds ? — To the best of my knowledge 
I was examined ; — I was witness to the bond. 

Can you swear whether you were examined 
or not?— I cannot say positively whether I 
was or not — one of my brothers was exa- 
mined — my elder brother, I believe, cried out 
to the jury, that he would leave it to a re- 
ference. 

. You cannot swear positively whether you 
were examined or not ? — I cannot. 

Do you not believe you were examined ? — 
I cannot swear positively I was : I do believe 
to the best of my recollection I was— but I 
cannot swear positively. 

How long is this ago ? — It is a good while 
— I cannot exactly say. 

Is it three years ago ? — I believe it is. 

Only three years ago and you cannot say 
positively whether you were examined or not? 
— I know I was to be examined, but 1 cannot 
say whether I was or not. 

Were you not examined to the best of your 
belief? — To the best of my recollection I was: 
but I cannot swear positively. 

Do you recollect the judge before whom 
that issue was tried ? — I ao. 

Before whom was it ? — Before one of their 
lordships on the bench (Mr. Justice Boyd). 

Were there not more witnesses than one 
examined to show it was not your father's 
hand writing? — I do not know, I believe 
there were many examined, but they did not 
say positively it was not my father’s hand- 
writing. 

What verdict was there ? — There was no 
verdict at all. 

Was it not because the jury could not 
agree ? — No, it was not. 

Will you swear to that? — I will not ; but I 
think my elder brother called out, perceiving 
himself wrong, and said, he would leave it to 
a reference. 

Was it ever left to the reference ? — It was. 

What was done ? — I cannot say, I was not 
there ; but most people imagined the referees 
were wrong in doing as they did. 

Did they give the amount of the bonds ? — 
They did not. 

What was the amount of the bonds ?— One 
was 500/., the other 300/. ; it is not yet de- 
cided, my brother intends to bring it into the 
courts to set aside the award. 

Court. Do you know what they allowed? 
—I know not. 

Did you ever hear ?— Some hundreds. 

Mr. Recorder. Did you hear it was 200/. ? 
— I did not. 

Two hundred are some hundreds? — They 
ffre ; but as 1 was not to get any of the mo- 
ney, I believe nothing about it. 

Did not a gentleman of the name of Wal- 
ter Lambert file a bill against you ? — He did. 


Was he executor of Peter Hamilton?— He 
was. 

Why did he file a bill ? — It is a very unjust 
one. Peter Hamilton had married my sister, 
he became insane, and I went to stay with 
him in a madhouse in England ; I had do 
support from roy father at that time, and I 
thought Mr. Hamilton’s relations should pay 
my expenses and support me ; a Mr. Nagle 
recommended me to bring Mr. Haounoci 
home ; I did by force put him on board a ship, 
and brought him to Cork, and from thence 
home to Galway ; he had intervals of reason, 
and he gave me a bond for 150/., part of 
which was paid. 1 went to judge Kefy, a 
relation of his, to interfere ; in some time I 
got a note for the money, and after his death 
the executor filed a bill against me. 

Did he not charge the note not to be (he 
hand- writing of Peter Hamilton ? — No ; the 
note was in my hand-writing, with Mr. Ha- 
milton’s name signed by himself. 

Did you ever recover any part of it? — No, 
it is not yet determined. 

Is there an injunction against you? — No: 
I believe not ; 1 was nonsuited by the neg- 
lect of Mr. Morton, my attorney, who left the 
papers in town, when the trial came on in the 
country. 

After you drew this note, Mr. Peter Hamil- 
ton put his name to it? — Yes. 

And you sued for it and did not recover?— 
He was perfectly in his senses when he put 
his name to it as I am : he transacted his 
own business as if he had not been mad. 

Did he not live many years after this?— 
No, he did not : he might have lived many 
years if he had not shot himself. 

By a Juror, Mr. Minchin . Did you see 
many more of the papers handed up ? — 1 (fid. 

Were there any of another tendency?— 
There were not. 

Mr. William Morton sworn. — Examined by 
Mr. Solicitor-General. 

Do you remember being at Cope-street, 
Dublin, on the 16th of December, 1792 ?— I 
do. 

Do you recollect to have seen any thing 
there, or to have got admission into any place 
there ? — I do : I saw a number of men as- 
sembled tliere, for what purpose 1 canodt 
say t they were arrayed in military dress. 

What were they doing? — They drew up a 
form of resolutions at a table. 

Do you recollect to have seen any particu- 
lar person there? — I recollect tohave seen 
Mr. Hamilton Rowan and Mr. Napper Tandy. 

Court. Do you know Mr. Rowan ? — l do. 

Did you know him before that day: — 1 
have seen, but was not acquainted with him. 

Do you know him now ? — I do; he is there, 
(pointing to him). 

Mr. &>/. Gen. Did or did not Mr. Rowan 
appear to take an active part in that meeting? 
—He did. 

Do you recollect any thing about papal of 
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any description ? — I shall mention what I 
know : I gained admission into the gallery, 
there were a number of papers or advertise- 
ments brought in, as if wet from the press, 
and distributed about. 

Were they in large or small parcels? — 
There was a large parcel in a man’s arm, wet 
as from the press. 

What became of them? — They were laid 
upon the table, and some were given to Mr. 
Napper Tandy. 

Did you see any of them ? — I did. 

Had you an opportunity of reading them ? 
—I had. 

How came you to have that opportunity ? — 
I saw some of them taken up by Mr. Ho wan 
and delivered to some of the members, and 
by them handed up to the gallery. A gen- 
tleman near me received one of them ; I im- 
mediately took it out of his hand : there were 
many thrown up; one was read by a gentle- 
man, and I remember while he read it, a 
number were thrown out of the .windows to 
the mob, who desired more of them, and ac- 
cordingly they were sent to them. 

Was the paper read in a loud manner; did 
every man know what was doing in the gal- 
lery r — Every man could hear it, I believe. 

Did you keep one of these papers ? — I did. 

Where is k? — I gave it to a person, who, 
I understand, has since mislaid it. 

Do you recollect any part of it ?— -' The be- 
ginning of it : it was from the association of 
United Irishmen; it began— To arms citi- 
zens, to arms!” 

Did you hear it read ? — I did. 

When it was begun, did that passage make 
an impression upon you that you remember 
it ?— It was a young gentleman in the gallery 
who read it through ; the people there called 
out, read it for the benefit of us all. 

Cross-examined by Mr. Fletchtr. 

Are you of any profession ? — I am a gold- 
beater. 

Do you you get your livelihood by that ? — 

I am an apprentice, serving my time to that 
business. 

Is your father living ? — He is not. 

How came you to be at this meeting? — It 
was on a Sunday, and I was unemployed. I 
met a young gentleman who asken me to go 
to Cope-street. I went from curiosity. 

At what hour did you go there ?— It was in 
the forenoon, from eleven to one, there were 
several gentlemen in uniform. 

What was their uniform? — Scarlet faced 
with green ; there were some light infantry 
in their jackets ; there were different corps. 

Upon your oath, were not all the uniforms 
you saw, the appropriated uniforms of the old 
volunteer corps? — I cannot say. 

Do you not believe they were ? — I suppose 
they were ; but I had been absent, ana had 
not seen them for some time. 

You were in the gallery when you saw 
ibosr bundles of papers ?— I was. 


Were there more than one? — Not that I 
remember ; I saw but one. 

Did not several persons go up to the table 
and get these papers ?— I cannot say ; I be- 
lieve not. I was in the gallery : there was a 
beam in the middle of the room, and when 
they went to the upper end of the room, the 
beam prevented me from seeing them. 

You said you saw Mr. Rowan take one of 
these papers and hand it to some other per- 
son?— I did not say one: I .saw him take 
some papers and hand them about. 

What papers were they? — I cannot say 
whether he took them oft the table or not. 
He took part of those that came in : several 
of the members asked him for some : I sup- 
pose he gave them. 

Supposition will not do; say upon your 
oath, what you saw take place with regard to 
Mr. Rowan and these papers? — When they 
came in Mr. Rowan and Mr. Tandy took some 
of them, they delivered them to the volun- 
teers ; one ot the volunteers threw some up 
to the gallery, and I got one. 

Did you not say there was but one bundle? 
-I did. 

Did you say, that from your situation you 
could not see what passed at the table ? — Part 
of the table I could see. 

Were you in such a situation as to see 
every thing which passed at the table ?— The 
volunteers were walking up and down, and 
sometimes I could not see every thing there. 

Do you know the names of any of the per- 
sons from whom these papers came to the 
gallery? — No; I did not know any one in 
the room but Mr. Tandy and Mr. Rowan. 

Can you say who the person was who read 
the paper in the gallery ? — I cannot. I never 
saw hm before. 

Did he read it more than once ? — I cannot 
say. 

Had you any of the papers in your hand 
when he read it?— I had. 

You kept that paper which you received ? — 

I did, for some time. 

How long ? — I do not recollect : I kept it 
a week or less. 

Whom did you give it to?— An acquaint- 
ance of mine. 

Has he no name ? 

[Here the witness hesitating in his answer, 
Mr. Sheriff' Giffard called out, that he was 
the person to whom the witness delivered the 
paper, upon which the witness said it was to 
Mr. Giffard.] 

Why did you resort to him? — I had no 
reason : I gave it by accident. 

You bad no reason ? — None, but that he 
was the first person I met that I was ac- 
quainted with. 

Did you not keep it a week ? — No. 

Did you keep it five days ? — No, I believe 
not one ; for I think I gave it to him the day 
after I got it. * 

When you said you gave it in a week, did 
you mean the day after?— It was less than a 
week. 
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Did you mean to convey the idea that you 
had it but one day, when you said you had it 
less than a week ?— I did. 

Upon your oath that was the meaning you 
intended to convey ? — It was. 

Upon your oath you say so ?— I do. 

Do you generally speak in riddles of that 
kind ? — No. 

How long did you keep that paper?— Not 
one day : on the same day that 1 received it, j 
I rave it to Mr Giftard. 

This meeting was in the forenoon? — It was. 

How long alter the paper was distributed 
did you continue at this assembly ? — I do not 
remember when it broke up. 

Was it before or after dinner ? — It was be- 
fore dinner. 

CourL Did you stay till the assembly ! 
broke up ? — I did. i 

Mr. Fletcher. Can you say how long you 
remained in the place after getting that pa- 
per ? — I cannot say. I 

What do you believe? — Half the time was j 
not elapsed when the papers were distributed, I 
hut I do not recollect, there was a young man 
with me, and we were in conversation. 

What became of you afterwards ? — We se- 
parated : he went to dinner, I suppose. 

Whete did you go ? — I went to Mr. Ryan. 

You dined there? — No. 

Who is Mr. Ryan? — He is a surgeon. 

Did you show the paper to Mr. Ryan ? — 
No ; but I met Mr. Giffard there, and I gave 
it to him. 

Did you expect to meet him there ? — I did 
not. 

Of what business is ‘Mr. Ryan? — He is a 
surgeon. 

Does he get money by any other business ? 
— I do not know. 

There is a paper printed in the house where 
he lives ? — There is. 

What paper ? — The Dublin Journal. 

Does not Mr. Ryan superintend the publi- 
cation of that paper ? — I believe he does not. 

Who is the proprietor of that paper? — 
George Faulkner. 

Do you believe he conducts that paper 
now ? — I am not -to know any thing about it. 

But can you not form a belief? — I cannot 
form a belief. I do not know. 

Did you never hear that Mr. GifFard had 
some interest in that paper ? — I did hear it. 

Do you believe it? — I do not. I know 
not. 

What do you believe? — I believe he has 
not. 

Did you ever hear it ?— I did. 

Why do you disbelieve it ? — I heard it from 
several persons. 

And you do not believe it? — I do not. 

You do not believe that he has any con- 
nexion with that paper ? — I do not believe it. 

Have you heasd it contradicted ?— I have. 

By whom ?-—I do not know. 

What relation are you to Mr. Giffard?— 
Mis nephew by marriage. 


And will you, his nephew, say he has to 
any interest in that paper? — I do. 

Is not Mr. Ryan a relation of Mr. Gifiudl 
— He is. 

What relation?— I cannot say. 

Who pays the rent of the house where Mr. 
Ryan lives ? — I do not know. 

This witness retired, and then the paper* 
produced by Mr. Lyster was read— upon 
which the case for the prosecution was rested. 

The Earl of Cl nmell, Ijord Chief Justice, 
asked the counsel for the defendant whether 
they wished to have the information read, 
in order to compare it with the publication. 

Mr. Curran. We have instructions not to 
take any captious objections, and therefore do 
not think it necessary to accept of the offer of 
the Court. 

Mr. Attorney General. A good rewoo 
why, Mr. Curran ; there is no error in the 
record. 

Evidence for the Defendant. 

Francis Blake , Esq. — Examined by Mr. 

Cwrron. 

You live in Galway ? — I live now in Dvb- 
lin, but I did live in the county of Koecom- 
mon. 

Do you know a gentleman who was os- 
mined here to-day, of the name of John Lys- 
ter ? — I believe I do. 

The son of Thomas Lyster of Grange?— I 
do know him. 

Do you think that Mr. Lyster is a penoa 
who would deserve credit in what he should 
swear in a court of justice ? — That is a very 
hard question to answer, for I never had any 
dealing with him, so as to say from ray ova 
knowledge whether he should be believed or 
not. v 

I only ask your opinion : is it your opinion 
that he deserves credit upon his oath? Do 
you believe it? — I cannot say he is : I might 
hesitate. 

Can you form an opinion ? — I have made 
all the answer I can — I cannot say that he 
does not deserve credit — at the same time 1 
might have doubts. 

Lord Clonmell. He only says he might he- 
sitate — he has doubts. 

Mr. John Smith. — Examined by Mr. Recorder- 

Do you know John Lystef? — I have «n 
him, I have no acquaintance with him. 

Have you ever seen him examined as a 
witness ?— I have. 

Where? — At Galway summer assises, 1791- 

Was he the son of Thomas Lyster of 
Grange ? — I believe he was. 

Dio you see him on the table to-day?— I 
think, I did, while I was standing upon the 
steps of the exchequer. 

Is it your opinion that he is a person to be 
believed upon his oath in a court of jmtioef 


• See the paper at large in the 
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— I cannot form a general opinion, with re* 
gard to the matter upon which he was exa- 
mined to-day : from what I know of him I 
would give very little credit to him. 

What is his general character r 

Mr. Attorney-General. I object to that 
question. t 

Court. You are a man of business : upqp 
your oath, do you knew enough of this 
man to say whether you think he ought to 
be believed upon his oath ? — 1 do not ; for I 
know notbiug of him, but what I saw at the 
trial m Galway. 

Cross-examined by Mr. Attorney-General. 

Are you a member of the United Irishmen? 
— I really am not. 

Mrs. Mary Hate hell. — Examined by Mr. 

Fletcher. 

Do you know Mr. John Lyster, son of Tho- 
mas Lyster of Grange ? — I know Mr. John 
Lyster. 

Is he in the army ? — He is an ensign of the 
40th. 

Have you known him long ? — I have known 
him well for better than a year ; by sight I 
know him a long time. 

From all that "you know and have heard of 
this gentleman, can you form an opinion 
whether he is a person to be credited upon 
his oath ?— From my opinion he is not. 

Cross-examined by Mr. Solicitor- general. 

Pray, madam, where do you live ? — Upper 
Ormond- quay. 

You know a brother of Mr. Lyster ? — I do 
well: it calls painful remembrances to my 
mind by talking of him. 

Was there any particular infidelity imputed 
to this gentleman or his brother?— George 
William Lyster was married to a daughter of 
ours (my husband is living). 

Who is George William Lyster? — The 
younger brother of John Lyster. 

Your first intercourse then originated from 
that connexion between George Lyster and 
your daughter ? — Yes: George William Fitz- 
gerald Lyster married my daughter. 

It was not with your consent ? — It was not. 

You have not been induced to any painful 
necessity of breaking the marriage ?— John 
Lyster has found means to take away his 
brother from his wife, insisting that he had 
another wife. 

Jury. How do you know that John Lyster 
is the .person who inveigled his brother from 
your daughter ? — His eider brother told me so. 

Court. Is that the reason you do not be- 
lieve him ? — It is one of the reasons. 

What other reasons have you ? — Conversa- 
tions with his elder brother. 

Here the evidence was closed for the defen- 
dant. 

[A few moments before the defendant’s 
<xwnsel rose, a guard of soldiers was brought 
otto the Conn House, by the sheriff]. 


Defence. 

Mr. Curran. Gentlemen of the Jury. 
When I consider the period at which this pro- 
secution is brought forward ; when I behold 
the extraordinary safeguard of armed soldiers 
resorted to, no doubt Tor the preservation of 
peace and order ; when I catch, as I cannot 
but do, the throb of public anxiety which 
beats from one end to the other of this hall ; 
when I reflect on what may be the fete of a 
man of the most beloved personal character, 
of one of the most respected families of our 
country — himself the only individual of that 
family, I may almost say of that country, 
who can look to that possible fete with un- 
concern ; — Feeling as 1 do all these impres- 
sions, it is in the honest simplicity or my 
heart I speak, when I say, that I never rose 
in a court of justice with so much embarrass- 
ment, as upon tliis occasion. 

If, gentlemen, I could entertain a hope of 
finding refuge for the disconcertion of my 
mind in the perfect composure of yours ; if I 
could suppose that those awful vicissitudes of 
human events, which have been stated or al- 
luded to, could leave your judgment undis- 
turbed and your hearts at ease, I know I 
should form a most erroneous opinion of your 
character : I entertain no such chimerical 
hope ; 1 form no such unworthy opinion; I 
expect not that your hearts can be more at 
ease than my own ; I have no right to expect 
it ; but I have a right to call upon you, in the 
name of your country — in the name of the 
living God. of whose eternal justice you 
are now administering that portion, which 
dwells with us on this side of the grave — to 
discharge your breasts as far as you are able, 
of every bias of prejudice or passion ; that if 
my client be guilty of the offence charged 
upon him, you may give tranquillity to the 
public by a firm verdict of conviction ; or, if 
he be innocent, by as firm a verdict of acquit- 
tal ; and that you will do this in defiance of 
the paltry artifices and senseless clamours that 
have been resorted to, in order to bring him 
to his trial with anticipated conviction. And, 
gentlemen, I feel an additional necessity of 
thus conjuring you to be upon your guard, from 
the able and imposing statement, which you 
have just heard on the part of the prosecution. 
I know well the virtues and talents of the ex- 
cellent person who conducts that prosecu- 
tion. * I know how much he would disdain 
to impose on you by the trappings of office ; 
but I also know how easily we mistake the 
lodgment which character and eloquence can 
make upon our feelings, for those impressions 
that reason and feet and proof only ought to 
work upon our understandings. 

Perhaps, gentlemen, I shall act not un- 
wisely in waving any farther observation of 

* The late lord Kilwarden, then attomey- 

S moral; who was murdered in the streets of 
ublin, July 83d, 1808, 
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this sort, and giving your minds an opportu- 
nity of growing cool and resuming them- 
selves, by coining to a calm and uncoloured 
statement of mere facts, premising only to 
you, that I have it in strictest injunction from 
my client, to defend him upon facts and evi- 
dence only, and to avail myself of no techni- 
cal artifice or subtlety that could withdraw 
his cause from the test of that inquiry which 
it is your province to exercise, and to which 
only he wishes to be indebted for an acquittal. 

In the month of December, 1793, Mr. 
Rowan was arrested on an information, charg- 
ing him with the offence for which he is now 
on his trial. He was taken before an hon. 
personage now on that bench, and admitted 
to bail. * 

He remained a considerable time in this 
city soliciting the threatened prosecution, and 
offering himself to a fair trial Dy a jury of his 
country; but it was not then thought fit to 
yield to that solicitation; nor has it now been 
thought proper to prosecute him in the ordi- 
nary way, by sending up a bill of indictment 
to a grand jury. 

I do not mean by this to say that Informa- 
tions Ex-Officio are always oppressive or unjust; 
but I cannot but observe to you, that when a 
petty jury is called upon to tiy a charge npt 
previously found by the grand inquest, and 
supported by the naked assertion only of the 
king’s prosecutor, that the accusation labours 
under a weakness of probability which it is 
difficult to assist, f If the charge had no 
cause of dreading the light — if it was likely to 
find the sanction of a grand jury, it is not 
easy to account why it deserted the more 
usual, the more popular, and the more con- 
stitutional mode, and preferred to come for- 
ward in the ungracious form of an Ex-Officio 
Information. 

If such a bill had been sent up and found, 
Mr. Rowan would have been tried at the 
next commission ; but a speedy trial was not 
the wish of his prosecutors. % An informa- 
tion was filed, and when he expected to be 


• The hon. Mr. Justice Downes ; who af- 
terwards [on the death of lord Viscount Kil- 
warden], was appointed Lord Chief Justice 
of Ireland. 

f As to the Information Ex-Officio, see the 
case of sir William Williams ante Vol. XIII, 
pp. 1369 et teq.: and the case of Home, Vol. 
XX. pp. 677, et teq. 693. 

i The advantages of proceeding by the 
rmation Ex-Officio against libels of a 
nature so dangerous to the safety of the realm 
as to require a more prompt visitation of jus- 
tice than the forms in ordinary cases will per- 
mit, have been recently canvassed in an Essay 
in the Edinburgh Review, Vol. XXVII. pp. 
137, et teq . See also the debate in the House 
of Commons on Mr. Brougham’s bill for se- 
curing the Liberty of the Press, and prevent- 
ing the Abuse thereof, XXXIV Hansard’s 
Pari. Deb. pp. 377 et teq. 


tried upon it, an eriror, it seems, was disco- 
vered in the record. Mr. Rowan offered to 
wave it, or consent to any amendment de- 
sired. No — that proposal could not be ac- 
cepted — a trial must have followed. That 
information, therefore, was withdrawn, and a 
new one Hied : that is, in fact, a third prose- 
cution was instituted upon the same charge. 
This last was filed on the 8th day of last July 

Gentlemen, these facts cannot fail of a due 
impression upon you. You will find a mate- 
rial part of your inquiry must be, whether 
Mr. Rowan is pursued as a criminal, or hunted 
down as a victim. It is not, therefore, by in- 
sinuation or circuity, but it is boldly and di- 
rectly that I assert, that oppression has been 
intended and practised upon him, and by 
those facts which I have stated, I am war- 
ranted in the assertion. 

His demand, his entreaty to be tried was 
refused— and why? A hue and cry was to 
be raised against him ; the sword was to be 
suspended over his head ; some time was ne- 
cessary for the public mind to become heated 
by the circulation of artful clamours of anar- 
chy and rebellion; these same clamours, 
which with more probability, but not mow 
success, had been circulated before through 
England and Scotland. In this country the 
causes and the swiftness of their progress 
were as obvious, as their folly has since be- 
come, to every man of the smallest observa- 
tion. I have been stopped myselfj with, 
“ Good God, sir, have you heard the news?' 
u No, sir, what?’’ — “ Why one French emis- 
sary was seen travelling through Connaught 
in a post-chaise, and scattering from the win- 
dows as he passed little doses of political poi- 
son, made up in square bits of paper — smother 
was actually surprised in the fact of seducing 
our good people from their allegiance, by dis- 
courses upon the indivisibility of French rob- 
bery and massacre, which he preached io the 
French language to a congregation of Irish 
peasants.” 

Such are the bugbears and spectres to be 
raised to warrant the sacrifice of whatever 
little public spirit may remain amongst us. 
— But time has also detected the imposture 
of these Cock-lane apparitions, and you cannot 
now, with your eyes open, give a verdict 
without asking your consciences this ques- 
tion ; is this a fair and honest prosecution?— 
is it brought forward with the single view of 
vindicating public justice, and promoting 
public good ? And here let me remind vou, 
that you are not convened to try the guilt of 
a libel, affecting the personal character of any 
private man : I know no case in which a 
jury ought to be more severe, than where per- 
sonal calumny is conveyed through a vehicle, 
which ought to be consecrated to public infor- 
mation ; neither, on the other nand, can I 
conceive any case in which the firmness and 
the caution of a iury should be more exerted 
tban when a subject is prosecuted for • W 
on the state. The peculiarity of the British 


Digitized by t^ooQie 



1069 ] for publishing a Seditious LibeL A. D. 1 794-. [1070 


constitution, (to which in its fullest extent we 
have an undoubted right, however distant we 
may be from the actual enjoyment) and in 
which it surpasses every known government 
in Europe, is this; that its only professed ob- 
ject is the general good, and its only founda- 
tion the general wifi ; hence the people have 
a right acknowledged from time immemorial, 
fortified by a pile of statutes, and authenti- 
cated by a revolution that speaks louder than 
them all, to see whether abuses have been 
committed, and whether their properties and 
their liberties have been attended to as they 
ought to be. 

This is a kind of subject which I feel my- 
self overawed when I approach ; there are 
certain fundamental principles which nothing 
but necessity should expose to public exami- 
nation ; they are pillars, the depth of whose 
foundation you cannot explore without endan- 

O their strength ; nut let it be recol- 
that the discussion of such topics 
should not be condemned in me, nor visited 
upon my client : the blame, if any there be, 
should rest only with those who have forced 
them into discussion. I say, therefore, it is 
the right of the people to keep an eternal 
watch upon the conduct of their rulers ; and 
in order to that, the freedom of the press has 
been cherished by the law of England. In 
private defamation let it never be tolerated ; 
in wicked and wanton aspersion upon a good 
and honest administration let it never be 
supported. Not that a good government can 
be exposed to danger by groundless accusation, 
but because a baa government is sure to find 
in the detected falsehood of a licentious press 
a security and a credit, which it could never 
otherwise obtain. 

I said a good government cannot be endan- 
gered ; I say so again, for whether it be good 
or bad, it can never depend upon assertion : 
the question is decided fcy simple inspection : 
to try the tree look at its fruit; to judge of 
the government look at the people. What is 
the Fruit of a good government ? the virtue 
and happiness of the people. Do four mil- 
lions of people in this country gather those 
fruits from that government, to whose in- 
jured purity, to whose spotless virtue and vio- 
lated honour, this seditious and atrocious 
libeller is to be immolated upon the altar of 
the constitution ? To you, gentlemen of the 
jury, who are bound by the most sacred obli- 
gation to your country and your God, to 
speak nothing but the truth, I put the ques- 
tion — Do the people of this country gather 
those fruits? Are they orderly, industrious, 
religious, and contented ? Do you find them 
free from bigotry and ignorance, these inse- 
parable concomitants of systematic oppres- 
sion ? Or, to try them by a test as unerring 
is any of the former, are they united ? The 
period has now elapsed in which considera- 
tions of this extent would have been deemed 
improper to a jury ; happily for these coun- 
tries, the legislatufeof each has lately changed. 


or, perhaps to speak more properly, revived 
and restored the law respecting trials of this 
kind. For the space of thirty or forty years a 
usage had prevailed in Westminster-hall, by 
which the judges assumed to themselves the 
decision of the question, whether libel or 
not ;* but the learned counsel for the prose- 
cution are now obliged to admit that this is a 
question for the juiy only to decide. You 
will naturally listen with respect to the opinion 
of the court, but you will receive it as a matter 
of advice, not as matter of law; and you 
will give it credit, not from any adventitious 
circumstances of authority, but merely so far 
as it meets the concurrence of your own un- 
derstandings. 

Give me leave now to state to you the 
charge, as it stands upon the record : — It is, 
“ that Mr. Rowan, being a person of a wicked 
and turbulent disposition, and maliciously de- 
signing and intending to excite and diffuse 
among the subjects of this realm of Ireland, 
discontents, jealousies, and suspicions of our 
lord the king and his government, and dis- 
affection and disloyalty to the person and go- 
vernment of our said lord the king, ana to 
raise very dangerous seditions and tumults 
within this kingdom of Ireland, and to draw 
the government of this kingdom into great 
scandal, infamy, and disgrace, and to incite 
the subieets of our said lord the king to at- 
tempt, by force and violence, and with arms, 
to make alterations in the government, state, 
and constitution of this kingdom, and to in- 
cite his majesty’s said subjects to tumult and 
anarchy, and to overturn the established con- 
stitution of this kingdom, and to overawe and 
intimidate the legislature of this kingdom by 
an armed force did “ maliciously and sedi- 
tiously” publish the paper in question. 

Gentlemen, without any observation of 
mine, you must see that this information 
contains a direct charge upon Mr. Rowan; 
namely, that he did, with the intents set forth 
in the information, publish this paper; so 
that here you have in fact two or tnree ques- 
tions for your decision : first, the matter of 
fact of the publication; namely, did Mr. 
Rowan publish that paper? If Mr. Rowan 
did not in fact publish that paper, you have 
no longer any question on which to employ 
your minds : If you think that he was in fact 
the publisher, then and not till then arises the 
great and important subject to which your 
judgments must be directed. And that comes 
shortly and simply to this: is the paper a 
libel? and did he "publish it with the intent 
charged in the information? For whatever 
you may think of the abstract question, whe- 
ther the paper be libellous or not, and ef 
which paper it has not even been insinuated 
that he is the author, there can be no ground 
for] a verdict against him, unless you also are 
persuaded that what he did was done with a 
criminal design. 


* See p. 292 of this Volume. 
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I wish, gentlemen, to simplify and not to 
perplex ; (therefore say again, if these three 
circumstances conspire, that he published it 
-»4hat it was a libel, — and that it was pub- 
lished with the purposes alleged in the infor- 
mation, you ought unquestionably to find him 
guilty : if on the other hand, you do not find 
that all these circumstances concurred; — if 
you cannot upon your oaths say that he pub- 
lished it; — if it be not in your opinion a linel ; 
— and if he did not publish it with the inten- 
tion alleged : I say, upon the failure of any 
one of these points, my client is entitled, in 
justice, and upon your oaths, to a verdict of 
acquittal. 

Gentlemen, Mr. Attorney-general has 
thought proper to direct your attention to the 
state ana circumstances of public affairs at 
the time of this transaction ; let me also make 
a few retrospective observations on a period, 
at which he has but slightly glanced : 1 
speak of the events which took place before 
tne close of the American war. 

You know, gentlemen, that France had 
espoused the cause of America, and we be- 
came thereby engaged in a war with that 
nation. 

“ Heu nescia mens hominum futuri !” 

Little did that ill-fated monarch know that 
he was forming the first causes of those dis- 
astrous events, that were to end in the sub- 
version of his throne, in the slaughter of his 
family, and the deluging of his country with 
the blood of his people. You cannot but 
remember that, at a time when we had 
scarcely a regular soldier for our defence; 
when the old and young were alarmed and 
terrified with apprehensions of descent upon 
our coasts ; that providence seemed to have 
worked a sort of miracle in our favour. You 
saw a band of armed men come forth at the 
great call of nature, of honour, and their 
country. You saw men of the greatest 
wealth) and rank ; you saw every class of the 
community give up its members, and send 
them armed into the field, to protect the public 
and private tranquillity of Ireland. It is im- 
possible for any man to turn back to that 
period, without- reviving those sentiments of 
tenderness and gratitude which then beat ia 
the public bosom -to recollect amidst what 
applause, what tears, what prayers, whafcheae- 
dictions, they walked 1 forth amongst specta- 
tors, agitated by the mingled sensations of 
terror and of reliance, of danger and of pro- 
tection, imploring the blessings of heaven 
upon their heads, and its conquest upon their 
swords That illustrious, and adored^ and 
abused body of men stood forward and as- 
sumed the tide, which, I trust, the ingn&itade 
of their country will never blot from its hi»- 
tary, u the Volunteers op Ireland.” 

Give me leave now, with great respect} to 
put this question to you: do you think the 
assembling of that glorious band of patriots 
was an insurrection? do you think toe invi- 
tation to that assembling would bare been 


sedition? they came under no commission 
but the call of their country ; unauthorised 
and unsanctioned, except by public emer- 
gency and public danger. I ask was that 
I meeting insurrection or not? I put another 
question : it anv man then had publislied a 
call on that body, and stated that war was 
declared against the state ; that the regular 
troops were withdrawn ; that our coasts were 
hovered round by the ships of the enemy; 
that the moment was approaching, when the 
unprotected feebleness of age anil sex, when 
the sanctity of habitation would be diare- 
; garded and prpfaned by the brutal ferocity of 
j a rude invader; if any man had then said to 
! them, * Leave your industry lor a while, that 
; you may return to it again, and come forth 
; in arms for the public defence.” I put the 
mxestion boldly to you -It is not the case of 
the volunteers of that day ; it is the case of 
my client at this hour, which I put to you— 
Would that call have been then pronounced 
in a court of justice, or by a jury on their 
oaths, a criminal and seditious invitation to 
insurrection? If it would not have been so 
then, upon what principle can it be so now? 
What is the force and perfection of the lav? 
It is the permanency of the law ; it is, that 
whenever the fact is the same, the law is alto 
the same ; it is, that the law remains a writ- 
ten, monumented, and recorded letter, to 
pronounce the same decision, upon the same 
facts whenever they shall arise. I will not 
affect to conceal it : you know there has been 
artful, ungrateful, and blasphemous clamour 
raised against these illustrious characters, 
the saviours of the kingdom of Ireland. 
Having mentioned this, let me read a few 
words of the paper alleged to be crimimL 
“ You first took up anus to protect your 
country from foreign enemies, and from do- 
mestic disturbance. For the same purposes 
it now becomes necessary that you should re- 
sume them.” 

I should be the last man in the world to 
impute any want of candour to the right ho- 
nourable gentleman, who has stated the case 
on behaltof the prosecution : but be has cer- 
tainly fallen into a mistake, which, if not ex- 
plained, might be highly injurious to my 
client. He supposed that this publkatieQ 
was not addressed te those ancient volunteers, 
but to new combinations of them, formed 
upon new principles, and actuated by different 
motives. You have the words to which tins 
construction is imputed upon the record; the 
meaning of his mind can be collected only 
from those words which he has made use of 
to convey it The guilt imputable to fain 
can only he inferred foam the meaning j 
seribable to* those words. Let his me 
then * be fakty ocdleoted by resorting to I 
Is there a'foandfctibzf to suppose thatthisad- 
dress was directed to any* such hereof ntoto 
as has been called a banditti^ (with to lU ttjto * 
tine itristmnecessaiyto inquire), 
thecal* volunteer*? 
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As to the sneer at the words “ citizen sol- 
diers,” I should feel that I was treating a very 
respected friend with an insidious and un- 
merited unkindness, if I affected to expose it 
by any gravity of refutation. I may, how- 
ever, be permitted to observe, that they who 
are supposed to have disgraced this expres- 
sion by adopting it, have taken it from the 
idea of the British constitution, “ that no man 
in becoming a soldier ceases to be a citizen.” 
Would to God, all enemies as they are, that 
that unfortunate people had borrowed more 
from that sacred source of liberty and virtue ; 
and would to God, for the sake of humanity, 
that they had preserved even the little they 
did borrow ! It ever there could be an objec- 
tion to that appellation, it must have been 
strongest when it was first assumed. 4 To that 
period the writer manifestly alludes ; he 
addresses u those who first took up arms 
“ You first took up arms to protect your coun- 
try from foreign enemies and from domestic 
disturbance, ror the same purposes it now 
becomes necessary that you should resume 
them.” Is this applicable to those who had 
never taken up arms before ? “ A proclama- 
tion,” says this paper, “ has been issued in 
England for embodying the militia, and a pro- 
clamation has been issued by the lord lieu- 
tenant and council of Ireland, for repressing 
all seditious associations. In consequence of 
both these proclamations, it is reasonable to 
apprehend danger from abroad, and danger 
at nome.” Goa help us, from the situation 
of Europe at that time ; we were threatened 
with too probable danger from abroad, and I 
am afraid it was not without foundation we 
were told of our having something to dread 
at home. 

I find much abuse has been lavished on 
the disrespect with which the proclamation is 
treated, in that part of the paper alleged to 
be a libel. To that my answer for my client 
is short: l do conceive it competent to a Bri- 
tish subject, if he thinks that a proclamation 
bas issued for the purpose of raising false ter- 
rors, — I hold it to be not only the privilege, 
but the duty of a citizen, to set his country- 
men right, with respect to such misrepre- 
sented danger; and until a proclamation in 
this country shall have the force of law, the 
reason and grounds of it are surely at least 
questionable by the people. Nay, I will go 
larther, — if an actual law had passed, receiving 
the sanction of the three estates, if it be ex- 
ceptionable in any matter, it is warrantable 
to any man in the community to state, in a 
becoming manner, his ideas upon it. And I 
should be at a loss to know, if the positive 
laws of Great Britain are thus questionable, 
upon what grounds the proclamation of an 

• In the resolutions and addresses of the 
old volunteers, at and prior to 1783, the terms 
“ citizen soldiers,” and “ citizen soldiery,” 
were no uncommon appellations, Editor of 
Currau’s speeches. 
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Irish government should not be open to the 
animadversion of Irish subjects. 

“Whatever be the motive, or from what- 
ever quarter it arises,” says this paper, 
44 alarm has arisen.” Gentlemen, do you not 
know that to be fact? It has been stated by 
the attorney-general, and most trnly, that the 
most gloomy apprehensions were entertained 
by the whole country. 44 You volunteers of 
Ireland are therefore summoned to arms at 
the instance of government, as well as by the 
responsibility attached to your character, and 
the permanent obligations of your institu- 
tion.” I am free to confess, if any man, as- 
suming the liberty of a British subject to 
question public topics, should, under the 
mask of that privilege, publish a proclama- 
tion inviting the profligate and seditious, 
those in want, and those in despair, to rise itp 
in arms to overawe the legislature, to rob us 
of whatever portion of the blessing of a free 
government we possess ; I know of no of- 
fence involving greater enormity. But tliat, 
gentlemen, is the question you are to try. 
If my client acted with an honest mind and 
fair intention, and having, as he believed, the 
authority of government to support him in 
the idea that dunger was to he apprehended, 
did apply to that body of so known and so 
revered a character, calling upon them by 
their former honour, the principles of their 
glorious institution, and the great stake they 
possessed in their country ; — if he interposed, 
not upon a fictitious pretext, but a real belief 
of actual and imminent danger, and that their 
arming at that critical moment was necessary 
to the safety of their country ; his intention 
was not only innocent, but highly merito- 
rious. It is a question, gentlemen, upon 
which you only can decide ; it is for you to 
say, whether it was criminal in the defendant 
to be misled, and whether he is to fall a sa- 
crifice to the prosecution of that government 
by which he was so deceived. 1 say aeain, 
gentlemen, you can look only to his words as 
the interpreters of his meaning; and to the 
state and circumstances of his country, as he 
was made to believe them, as the clue to his 
intention. The case then, gentlemen, is 
shortly and simply this: a man of the first 
family, and fortune, and character, and pro- 
perty among you, reads a proclamation, stat- 
ing the country to be in danger from abroad 
and at heme ; and thus alarmed — thus upon 
the authority of the prosecutor alarmed, ap - 
plies to that august body, before whose awlul 
presence sedition must vanish, and insurrec- 
tion disappear. You must surrender, — I he- 
sitate not to say it, — your oaths to unfounded 
assertion, if you can submit to say, that such 
an act, of such a man, so warranted, is a 
wicked and seditious libel. If be was a dupe, 
let me ask you, who was the impostor? I 
blush and shrink with shame and detestation 
from that meanness of dupery and servile 
complaisance, which could make that dupe a 
victim to the accusation of that impostor. 

3 Z 
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You perceive, gentlemen, that I am going 
into the merits of this publication, before I 
apply myself to the question which is first in 
order of time, namely, whether the publica- 
tion in point of fact, is to be ascribed to Mr. 
Rowan or not. I have been unintentionally 
led into this violation of order. I should ef- 
fect no purpose of either brevity or clearness, 
by returning to the more methodical course 
of observation. I have been naturally drawn 
from it by the superior importance of the 
topic I am upon, namely, the merit of the 
publication in question. 

This publication, if ascribed at all to Mr. 
Rowan, contains four distinct subjects : the 
first, the invitation to the volunteers to arm ; 
upon that I have already observed: but those 
that remain are surely of much importance, 
and no doubt are prosecuted a 9 equally cri- 
minal. The paper next states the necessity 
of a reform in parliament: it states thirdly, 
the necessity of an emancipation of the catho- 
lic inhabitants of Ireland ; and as necessary 
to the achievement of all these objects, does, 
fourthly, state the necessity of a general dele- 
gated convention of the people. 

It has been alleged that Mr. Rowan in- 
tended bv this publication to excite the sub- 
jects of this country to effect an alteration in j 
the form of your constitution. And her$, I 
gentlemen, perhaps, you may not be unwil- | 
ling to follow a little farther than Mr. At- j 
torney-general has done the idea of a late 
prosecution in Great Britaiu upon the subject I 
of a public libel. It is with peculiar fondness I 
I look to that country for solid principles 
of constitutional liberty and judicial exam- 
ple. You have been pressed in no small 
degree with the manner in which this j 
publication marks the different orders of our | 
constitution, and comments upon them^ 
Let me show you what boldness of ani- 
madversion on such topics is thought justi- 
fiable in the British nation, and by a British 
ipry. I have in my hand the report of the 
trial of the printers of the Morning Chroni- 
de, for a supposed libel against the state, and 
of their acquittal : let me read to you some 
passages from that publication, which a jury 
of Englishmen were in vain called upon to 
brand with the name of libel. 

“ Claiming it a9 our indefeasible right to 
associate together, in a peaceable and friendly 
manner, for the communication of thoughts, 
the formation of opinions, and to promote 
the general happiness, we think it unneces- 
sary to offer any apology for inviting you to 
join us in this manly and benevolent pursuit; 
the necessity of the inhabitants of every com- 
munity endeavouring to procure a true know- 
ledge of their rights, their duties, and their 
interests, will not be denied, except by those 
who are the slaves of prejudice, or interested 
in the continuation of abuses. As men who 
wish to aspire to the title of freemen, we to- 
tally deny the wisdom and the humanity of 
the advice, to approach the defects of govern- 


ment with 4 pious awe and trembling sofid- 

* hide.’ What better doctrine could the pope 

or the tyrants of Europe desire? We think, 
therefore, that the cause of truth and justice 
can never be hurt by temperate and none* 
discussions; and that cause which will not 
bear such a scrutiny, roust be systematically 
or practically bad. We are sensible that 
those who are not friends to the general good 
have attempted to inflame the public miad 
with the cry of “ danger,” whenever men have 
associated for discussing the principles of go- 
vernment ; and we have Rule doubt but such 
conduct will be pursued in this place; we 
would therefore caution eveiy honest man, 
who has really the welfare of the nation at 
heart, to avoid being led away by the prosti- 
tuted clamours of those who live oa the 
sources of corruption. We pity the fears of 
the timorous, and we are totally uncon- 
cerned respecting the false alarms of the 
venal. 

“ We view with concern the frequency 

of wars. — We are persuaded that the interests 
of the poor can never be promoted by acces- 
sion of territory, when bought at the expense 
of their labour and blood ; and we must say, 
in the language of a celebrated author, — * We, 
4 who are only the people, but who pay tor 
‘ wars with our substance and our blood, wiH 

* not cease to tell kings, 1 or governments, 

* that to them alone wars are profitable; that 

* the true and just conquests are those which 
4 each makes at home, by comforting the pea- 
‘ santry, by promoting agriculture and manu- 
4 factories, by multiplying men and the other 
4 productions of nature ; that then H is that 
‘ kings may call themselves the image of God, 
4 whose will is perpetually directed to the cre- 
‘ ation of new beings. If they continue to 
4 make us fight and Kill one another in uoi- 
‘ form, dre will continue to write and speak, 
4 until nations shall be cured of this roily.* 
— We are certain our present heavy burthens 
are owing, in a great measure, to cruel and 
impolitic wars, and therefore we will do all an 
our part, as peaceable citizens who have the 
good of the community at heart, to enlighten 
each other, and protest against them. 

44 The present state of the representation of 
the people calls for the particular attention of 
every man who lias humanity sufficient to feel 
for the honour and happiness of his countiy : 
to the defects and corruptions of which we are 
inclined to attribute unnecessary wars, Ac. 
&c. We think it a deplorable case when the 
poor must support a corruption which is cal- 
culated to oppress them : when the hboorer 
must give his money to afford the means of 
preventing him having a voice in its disposal; 
when the lower classes may say, — We give 
you our money, for which we have toiled and 
sweat, and which would save our fiunihm 
from cold and hunger ; but we think it mam 
hard that there is nobody whom we have de- 
legated, to see that it is not improperly and 
wickedly spent ; we have none to watebevec 
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our interests; the rich only are represent- 
ed.”— 

— “ An equal and uncorrupt reprwentation 
would, we are persuaded, save us from heavy 
expenses, and deliver us from many oppres- 
sions ; we will therefore do our duty to pro- 
cure this reform, whieh appears to us of the 
utmost importance. 

“ In short, we see, with the most lively 
concern, an army of placemen, pensioners, 
&c. fighting in the cause of corruption and 
prejudice, and spreading the contagion far and 
wide. — 

— “ We see with equal sensibility the pre- 
sent outcry against reforms, and a proclama- 
tion tending to cramp the liberty of the press, 
and discredit the true friends of the people, re- 
ceiving the support of numbers of our coun- 
trymen. — 

“ We see burthens multiplied — the lower 
classes sinking into poverty, disgrace, and ex* 
cesses, and the means of these shocking 
abuses increased tor the purposes of reve- 
nue.— 

— “ We ask ourselves — Are we in England ? 
— Have our forefathers /ought, and bled, and 
-conquered for liberty ? And did they not think 
that the fruits of their patriotism would be 
more abundant in peace, plenty, and happi- 
ness? — 

— “ Is the condition of the poor never to be 
improved ? Great Britain must have arrived 
at the highest degree of national happiness 
and prosperity, ana our situation must be too 
good to be mended, or the present outcry 
against reforms and improvements is inhuman 
and criminal. But we nope our condition will 
be speedily improved, and to obtain so desi- 
rable a good is the object of our present asso- 
ciation : an union founded on principles of be- 
nevolence and humanity ; disclaiming all con- 
nexion with riots and disorder, but firm in our 
purpose, and warm in oar affections for li- 
berty. 

“ Lastly — We invite the friends of freedom 
throughout Great Britain to form similar so- 
cieties, and to act with unanimity and firm- 
ness, till the people be too wise to be imposed 
upon, and their influence in the government 
be commensurate with their dignity and im- 
rtance; — Then shall we be free and 
ppy.”* 

Such, gentlemen, is the languaue which a 
subject of Great Britain thinks himself war- 
ranted to hold, and upon such language has 
the corroborating sanction of a British jury 
been stamped by a verdict of acquittal. Such 
was the honest and manly freedom of publi- 
cation, in a country too where the complaint 
of abuses has not half the foundation it has 
here. I said I loved to look to England for 
principles of judicial example; I cannot but 
say to you that it depends on your spirit, 
whether I shall look to it hereafter with sym- 


* See the case of Lambert and others, 
ente. p. 954 — 958. 


pathy or with shame. Be pleased, now, gen- 
tlemen, to consider whether the statement of 
the imperfection in your representation has 
been made with a desire of inflaming an at- 
tack upon the public tranquillity, or with an 
honest purpose of procuring a remedy for an 
actually existing grievance. 

It is impossible not to revert to the situa- 
tion of the times; and let me remind you, 
that whatever observations of this kind I am 
compelled thus to make in a court of justice, 
the uttering of them in this place is not im- 
putable to my client, but to the necessity of 
defence imposed upon him by this extraordi- 
nary prosecution. 

Gentlemen, the representation of our peo- 
ple is the vital principle of their political ex- 
istence; without it they are dead, or they live 
only to servitude ; without it there are two 
estates acting upon and against the third, in- 
stead of acting in co-operation with it; with- 
out it, if the people are oppressed by their 
judges, where is the tribunal to which “their 
judges can be amenable ? without it if 
they are trampled upon and plundered by 
a minister, where is the tribunal to which 
the offemler shall be amenable ? without it, 
where is the ear to hear, or the heart to feel, 
or the hand to redress their sufferings? 
Shall they be found, let me ask you, in the 
accursed bands of imps and minions that bask 
in their disgrace, and fatten upon their spoils, 
and flourish upon their ruin ? But let me not 
put this to you as a merely speculative ques- 
tion. It is a plain question of fact: rely up- 
on it, physical man is every where the same ; 
it is only the various operation of moral 
causes that gives variety to the social or in- 
dividual character and condition. How 
otherwise happens it, that modern slavery 
looks quietly at the despot, on the very spot 
where Leonidas expired? The answer is, 
Sparta has not changed her climate, but she 
has lost that government, which her liberty 
could not survive. 

I call you, therefore, to the plain question 
of fact. This paper recommends a reform in 
parliament : I put that question to your con- 
sciences ; do you think it needs that reform ? 

I put it boldly and fairly to you, do you think 
the people of Ireland are represented as they 
ought to be ? Do you hesitate for an answer? 
If you do, let me remind you, that until the 
last year three millions of your countrymen 
have by the express letter of the law been 
excluded from the reality of actual, and even 
from the phantom of virtual representation. 
Shall we then be told that this is only the 
affirmation of a wicked and seditious incen- 
diary? If you do not feel the mockery of 
such a charge, look at your country — in what 
state do you find it? Is it in a state of tran- 
quillity and general satisfaction ? These are 
traces by which good are ever to be distin- 
guished from bad governments, without any 
very minute inquiry or speculative refinement, 
— Do you feel that a veneration for the law. 
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a pious and humble attachment to the con- This p&per, gentlemen, insists upon the nr 
stitulion, form the political morality of your cessity of emancipating the Catholics of Ire- 
people? Do you find that comfort and com- land, and that is charged as part of the libel, 
petency among your people, which are always If they had waited another year, if they bad 
to be found where a government is mild and kept this prosecution impending for another 
moderate, — where taxes are imposed by a year, how much would remain for a jury to 
body who have an interest in treating the decide upon, I should be at a loss to discover, 
poorer orders with compassion, and prevent- It seems as if the progress of public informa- 
ing the weight of taxation from pressing sore tion was eating away the ground of the pro- 
upon them? secution. Since the commencement of the 

Gentlemen, I mean not to impeach the prosecution, this part of the libel has unluckily 
state of your representation, I am not saying received the sanction of the legislature, la 
that it is defective, or that it ought to be al- that interval our Catholic brethren have ob- 
tered or amended : nor is this a place for me tained that admission, which it seems it was a 
to say, whether I think that three millions of libel to propose ; in what way to account for 
the inhabitants of a country, whose whole this, 1 am really at a loss. Have any alarms 
number is but four, ought to be admitted to been occasioned by the emancipation of our 
any efficient situation in the state. It may Catholic brethren? has the bigoted malig- 
be said, and truly, that these are not ques- nity of any individuals been crushed ; or has 
iion6 for either of us directly to decide ; but the stability of the government, or that of tbe 
you cannot refuse them some passing con si- country been weakened ; or is one million of 
deration at least, when you remember that subjects stronger than lour millions? Do 
on this subject the real question for your de- you think that the benefit they received 
cision is, whether the allegation of a defect in should be poisoned by the sting of vengeance? 
your constitution is so utterly unfounded and ] If you think so, you must say to them, “ you 
false, tliat you can ascribe it only to the ma- have demanded emancipation and you have 
lice and perverseness of a wicked mind, and got it; but we abhor your persons, we areout- 
not to the innocent mistake of an ordinary • raged at your success and we will stigmatise 
understanding : whether it may not be mis- by a criminal prosecution the adviser of that 
take ; whether it can be only sedition. I relief which you have obtained from the voice 

And here, gentlemen, I own I cannot but I of your country.” I ask you, do you think, 
regret, that one of our countrymen should be I as nonest men, anxious for the public tran- 
cmninally pursued for asserting the necessity quillity, conscious that there are wounds not 
of a reform, at the very moment, when that ' yet completely cicatrized, that you ought to 
necessity seems admitted by the parliament j speak this language at this time, to men who 
itself; that this unhappy reform shall at the are too much disposed to think that in this 
6ame moment be a subject of legislative dis- very emancipation they have been saved 
cussion, and criminal prosecution. Far am I from their own parliament by the humanity 
from imputing any sinister design to the vir- of their sovereign ? Or do you wish to pre- 
tue or wisdom of our government; but who pare them for the revocation of these impro- 
can avoid feeling the deplorable impression vident concessions ? Do you think it wise or 
that must be made on the public mind, when humane at this moment to insult them, by 
the demand for that reform is answered by a sticking up in a piHory the man who (hied 
criminal information ? to stand forth as their advocate ? I put it to 

I am the more forcibly impressed by this your oaths,— do you think, that a blessing of 
consideration, when I consider, that when that kind, that a victory obtained by justice 
this information was first put on the file, over bigotry and oppression, should have a 
the subject was transiently mentioned in the stigma cast upon it by an ignominious sen- 
House of Commons. Some circumstances lence upon men bold and honest enough to 
retarded the progress of the inquiry there, propose that measure? — to propose the re- 
and the progress of the information was deeming of religion from the abuses of the 
equally retarded here. On the first day of church, the reclaiming of three millions of 
this session, you all know, that subject was men from bondage, and giving liberty to all 
again brought forward in the House of Com- who had a right to demand it, — giving, I say, 
mons ; and, as if they had slept together, this in the so much censured words of this paper, 
prosecution was also revived m the court of giving “ universal emancipation V* I speak 
King’s-bench, — and that before a jury, taken in the spirit of the British law, which makes 
from a pannel partly composed of those very liberty commensurate with and inseparable 
members of parliament, who in the House of from British soil, — which proclaims even to 
Commons, must debate upon this subject as a the stranger and sojourner, the moment he 
measure of public advantage, which they are sets his foot upon British earth, that the 
here called upon to consider as a public ground on which he treads is holy, and coo- 
crime. • _____ 

— — — M. P.— J. Maxwell, M. P.— C. H. Coote, *L 

■ Among the names on the pannel were P. — Henry Bruen, M. P. — H. V. Brooke, M . 
right hon. J. Cufte, M. P.— Right hon. D. P.— J. Redly, M. P.— J. Pomeroy, Jf. P. 
LAtouche, M. P.— Sir W. G. Newcomen, bart. Orig. Edit . 
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secrated by the genius of universal emanci- 
pation. No matter in what language his doom 
may have been pronounced; — no matter what 
complexion incompatible with freedom, an 
Indian or an African sun may have burnt 
upon him ; — no matter in what disastrous 
battle his liberty may have been cloven 
down ; — no matter with wluit solemnities he 
may have been devoted upon the altar of sla- 
very ; the first moment he touches the sacred 
soil of Britain, the altar and the god sink to- 
ether in the dust : his soul walks abroad in 
er own majesty ; his body swells beyond 
the measure of his chains that burst from 
around him, and he stands redeemed, regene- 
rated, and disenthralled, by the irresistible 
genius of universal emancipation. 

[Here Mr. Curran was interrupted by a 
sudden burst of applause from the court and 
hall ; silence however was restored after some 
minutes, by the interposition of lord Clonmel], 
who declared the great pleasure he felt him- 
self, at the exertion of professional talents, 
but disapproved any intemperate expression 
of applause in a court of justice.]* 

Gentlemen, I am not such a fool, as to as- 
cribe any effusion of this sort to any merit of 
mine. It is the mighty theme, and not the 
inconsiderable advocate, that can excite inte- 
rest in the hearer ! What you hear is but 
the testimony which nature bears to her own 
character ; it is the effusion of her gratitude 
to that power, which stampt that character 
upon her. 

And, permit me to say, that if my client 
had occasion to defend hi9 cause by any mad 
or drunken appeals to extravagance or licen- 
tiousness, I trust in God I stand in that situ- 
ation, that humble as I am, he would not 
have resorted to me to be his advocate. I 
was not recommended to his choice by any 
connexion of' principle or party, or even pri- 
vate friendship ; and saying this I cannot but 
add, that I consider not to be acquainted with 
such a man as Mr. Rowan, a want of perso- 
nal good fortune. But upon this great sub- 
ject of reform and emancipation, there is a 
latitude and boldness of remark, justifiable in 
the people, and necessary to the defence of 
Mr. Rowan, for which the habits of profes- 
sional studies, and technical adherence to es- 
tablished forms, have rendered me unfit. It 
is however my duty, standing here as his ad- 
vocate, to make some few observations to you, 
which I conceive to be material. 

Gentlemen, you are sitting in a country 
which has a right to the British constitution, 
and which is bound by an indissoluble union 
with the British nation. If you were now 
even at liberty to debate upon that subject, — 
if you even were not by the most solemn 
compacts, founded upon the authority of 


* See, in this collection, the cases of lord 
Shaftesbury, Vol. VIII. p. 821 ; of the seven 
bishops, Vol. Xtl, pp. 430, 431, and of Wil- 
liam Stone, a. p. 1796. 
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your ancestors and of yourselves, bound tp 
that alliance, and had an election now to 
make, — in the present unhappy state of Eu- 
rope, if you had been heretofore a stranger 
to Great Britain, you would now say, we will 
enter Into society and union with you ; 

Una satus ambobus erit y commune periclum. 

But to accomplish that union, let me tell 
you, you must learn to become like the En- 
glish people. It is vain to say, you will pro- 
tect their freedom, if you abandon your own 
The pillar whose base has no foundation, ra^ 
give no support to the dome under which its 
head is placed ; and if you profess to give 
England that assistance which you refuse to 
yourselves, she will laugh at your folly, and 
despise your meanness and insincerity. Let 
us follow this a little farther; — I know you will 
interpret what I say with the candour in which 
it is spoken. England is marked by a natu- 
ral avarice of freedom, which she is studious 
to engross and accumulate, but most unwil- 
ling to impart ; whether from any necessity 
of ner policy, or from her weakness, or from 
her pride, I will not presume to say, but so is 
the fact ; you need not look to the east, nor 
to the west, you need only look to yourselves. 

In order to confirm this observation, I 
would appeal to what fell from the learned 
counsel for the crown, u that notwithstanding 
the aMiance subsisting for two centuries past 
between the two countries, the date of liberty 
in one goes no farther back than the year 
1784.” 

If it acquired additional confirmation, I 
should state the case of the invaded Ameri- 
can, and the subjugated Indian, to prove that 
the policy of England has ever been to go- 
vern her connexions more as colonies than as 
allies ; and it must be owing to the great spi- 
rit indeed of Ireland if she shall continue free. 
Rely upon it she will ever have to hold her 
course against an adverse current ;Tely upon 
it, if the popular spring docs not continue 
strong and elastic, a short interval of debili- 
tated nerve and broken force will send you 
down the stream again, and reconsign you to 
the condition of a province. 

If such should become the fate of your 
constitution, ask yourselves what must be the 
motive of your government? It is easier to 
govern a province by a faction, than to govern 
a co-ordinate country by co-ordinate means. 
1 do not say it is now, but it will always be 
thought easiest by the managers of the d^y, 
to govern the Irish nation by the agency of 
such a faction, as long as this country shall 
be found willing to let her connexion with 
Great Britain be preserved only by her own 
degradation. In such a precarious and 
wretched state of things, if it shall ever be 
found to exist, the true friend of Irish liberty, 
and British connexion, will see, that the only 
means of saving both must be, as lord Chat- 
ham expressed it, “ the infusion of new health 
and blood into the constitution.” He will see 
how deep a stake each country has in the 
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liberty of the other; he will see what a bul- 
wark he adds to the common cause, by giving 
England a co-ordinate, and co-interested ally, 
instead of an oppressed, enfeebled and sus- 
pected dependant ; he will see how grossly 
the credulity of Britain is abused by those, 
who make her believe that her interest is pro- 
moted by our depression ; he will see the 
^desperate precipice to which she approaches 
by such conduct, and with an animated and 
-generous piety he will labour to avert her 
•danger. 

But, gentlemen of the jury, what is likely 
to be his fate ? The interest of the sovereign 
must be for ever the interest of his people; 
because his interest lives beyond his life: — it 
must live in his fame, it must live in the ten- 
derness of his solicitude for an unborn poste- 
rity; — it must live in that heart-attaching 
bond by which millions of men have united 
the destinies of themselves and their children 
with his, and call him by the endearing ap- 
pellation of king and father of his people. 

But what can be the interest of such a 
government as I have described? — Not the 
interest of the king, nor the interest of the 
people ; but the sordid interest of the hour ; 
the interest in deceiving the one, and in op- 
pressing and defaming the other : the inte- 
rest oT unpunished rapine and unmerited 
favour : that odious and abject interest, which 
prompts them to extinguish public spirit in 
punishment or in bribe, and to pursue every 
man, even to death, who has sense to see, 
and integrity and firmness enough to abhor 
and to oppose them. What, therefore, 1 say, 
will be the fate of the man, who embarks in 
an enterprise of so much difficulty and danger ? 
I will not answer it. — Upon that hazard has 
my client put every thing that can be dear to 
man, — his fame, his fortune, his person, his 
liberty, and tils children ; but with what event 
your verdict only can answer, and to that I 
refer your country. 

There is a fourth point remaining— Says 
this paper, u For both these purposes, it ap- 
pears necessary, th&t provincial conventions 
should assemble preparatory to the conven- 
tion of the protestant people. The delegates 
of tiie catholic body are not justified in com- 
municating with individuals, or even bodies 
of inferior authority, and therefore an as- 
sembly of a similar nature and organization is 
necessary to establish an intercourse of senti- 
ment, an uniformity of conduct, an united 
cause, and an united nation. If a convention 
on the one part does not soon follow, and is 
not soon connected with that on the other, 
the common cause will split into the partial 
interest; the people will relax into inatten- 
tion and inertness, the union of affection and 
exertion will dissolve, and too probably some 
local insurrection, instigated by the malignity 
of our common enemy, may commit the cha- 
racter and risk the tranquillity of the island, 
which can be obviated only by the influence 
of an assembly arising from^assunilated with — 


the people, and whose spirit may be, as it were, 
knit with the soul of the nation : unless the 
sense of the protestant people be on their part 
as fairly collected and as judiciously directed, 
unless individual exertion consolidates into 
collective strength, unless the particles unite 
into one mass, we may perhaps serve some 
person or some party for a little, but the 
public not all *. the nation is neither insolent, 
nor rebellious, nor seditious; while it knows 
its rights, it is unwilling to manifest its powers; 
it would rather supplicate administration to 
anticipate revolution by well-timed reform, 
and to save their country in mercy to them- 
selves.” 

Gentlemen, it is with something more than 
common reverence, it is with a species of 
terror that I am obliged to tread this ground. 
— But what is the idea, put in the strongest 
point of view ? — We are willing not to manifest 
our powers, but to supplicate administration, 
to anticipate revolution, that the legislature 
may save the country in merey to itself. 

Let me suggest to you, gentlemen, that 
there are some circumstances, which hare 
happened in the history of this country, that 
may better serve as a comment upon this part 
of the case than any I can make. I am not 
bound to defend Mr. Rowan as to the truth 
or wisdom of the opinions be may have formed. 
But if he did really conceive the situation of 
the country such, as that the not redressing 
her grievances might lead to a convulsion, and 
of such an opinion not even Mr. Rowan is 
answerable here for the wisdom, much less 
shall I insinuate any idea of my own upon so 
awful a subject; but if he did so conceive the 
fact to be, and acted from the fair and honest 
suggestion of a mind anxious for the public 
good, I must confess, gentlemen, I do not 
know in what part of the British constitution 
to find the principle of his criminality. 

But, be pleased farther to consider, that be 
cannot be understood to put the fact on 
which he argues on the authority of his asser* 
tion. The condition of Ireland was as open 
to the observation of every other man, as to 
that of Mr. Rowan ; what then does this part 
of the publication amount to ? In my mind, 
simply to this, the nature of oppression in all 
countries is such, that, although it may be 
borne to a certain degree, it cannot be borne 
beyond that degree. You find that exempli- 
fied in Great Britain ; you find the people of 
England patient to a certain point, but palieot 
no longer. That infatuated monarch, James ?, 
experienced this. The time did come, when 
the measure of popular sufferings and popular 
patience was full ; when a single drop was 
sufficient to make the waters of bitterness to 
overflow. I think this measure in Ireland is 
brimful at present ; I think the state of the 
representation of the people in parliament is 
a grievance; I think the utter excloskur of 
three millions of people is a grievance of that 
kind that the people are not likely long to 
endure, and the continuation of which nq 
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plunge the country into that state of despair 
whicn wrongs exasperated by perseverance 
never fail to produce — But to whom is oven 
this language addressed? Not to the body of 
the people on whose temper and moderation, 
if once excited, perhaps not much confidence 
could be placed; but to that authoritative 
body, whose influence and power would have 
restrained the excesses of the irritable and 
tumultuous ; and for that purpose expressly 
does this publication address the volunteers. — 
We are told that we are in danger ; I call 
upon you, the great constitutional saviours of 
Ireland, to defend the country to which you 
have given political existence, and to use what- 
ever sanction your great name, your sacred 
character and the weight you have in the 
community must give you, to repress wicked 
designs, if any there are. We feel ourselves 
strong. The people are always strong ; the 
public chains can only be rivetted by the 
public hands. Look to those devoted regions 
of southern despotism ; behold the expiring 
victim on his knees, presenting the javelin 
recking with his blood to the ferocious mon- 
ster who returns it into his heart. Call not 
that monster the tyrant : he is no more than 
the executioner of that inhuman tyranny, 
which the people practice upon themselves, 
and of which he is only reserved to be a later 
victim than the wretch he has sent before. 
Look to a nearer country, where the sangui- 
nary characters are more legible ; whence you 
almost hear the groans of death and torture. 
Do you ascribe the rapine and murder in 
France to the few names that we are execrat- 
ing here ? or do you not see that it is the 
phrensy of an infuriated multitude, abusing 
its own strength, and practising those hideous 
abominations upon itself. Against the vio- 
lence of this strength, let your virtue and in- 
fluence be our safeguard. — 

What criminality, gentlemen of the jury, 
can you find in this ? what at any time ? hut 
I ask you, peculiarly at this momentous pe- 
riod, what guilt can you find in it? My cli- 
ent saw the scene of horror and blood which 
covers almost the face of Europe : he feared 
that causes, which he thought similar, might 
produce similar effects, and he seeks to avert 
those dangers by calling the united virtue and 
tried moderation of the country into a state of 
strength and vigilance Yet this is the con- 
duct which the prosecution of this day seeks 
to punish and stigmatise ; and this is the lan- 
guage for which this paper is reprobated to- 
day, as tending to turn the hearts of the peo- 
ple against their sovereign, and inviting them 
to overturn the constitution. 

Let us now gentlemen, consider the con- 
cluding part of this publication. It recom- 
mends a meeting of the people to deliberate on 
constitutional methodsofrearessinggrievances. 
Upon this subject I am inclined to suspect that 
I nave in my youth taken up crude ideas, not 
founded, perhaps in law; but I did imagine, 
that when the bill of rights restored the pght 


of petitioning for the redress of grievanoes, it 
was understood that the people might boldly 
state among themselves that grievances did 
exist , I did imagine it was understood that 
the people might lawfully assemble them- 
selves in such manner as they might deem 
most orderly and decorous. I thought I had 
collected it from the greatest luminaries of 
the law. The power of petitioning seemed to 
me to imply the right of assembling for the 
purpose of deliberation. The law requiring a 
petition to be presented by a limited number, # 
seemed to me to admit that the petition might 
be prepared by any number whatever, pro- 
vided, m doing so, they did not commit any 
breach or violation of the public peace. I 
know that there has been a law passed in the 
Irish parliament of last year, which may 
bring my former opinion into a merited want 
of authority. The law declares that no bodjy 
of men may delegate a power to any smaller 
number, to act, think, or petition for them. 

If that law had not passed I should have 
thought that the assembling by a delegate 
convention was recommended, in order to 
avoid the tumult and disorder of a promiscu- 
ous assembly of the whole mass of tne people. 

I should have conceived before that act, tnat 
any law to abridge the orderly appointment of 
the few to consult for the interest of the 
many, and thus force the many to consult by 
themselves, or not at all, would in fact be a 
law not to restrain but to promote insurrec- 
tion. But that law has spoken, and my error 
must stand corrected. Of this however, let 
me remind you, you are to try this part of the 
publication by what the law was then, not bjr 
what it is now. How was it understood until 
last session of parliament? You had both in 
England and Ireland, for the last ten years, 
these delegated meetings. The volunteers of 
Ireland, in 1782, met by delegation; they 
framed a plan of parliamentary reform ; they 
presented it to the representative wisdom of 
the nation ; it was not received ; but no man 
ever dreamed that it was not the undoubted 
right of the subject to assemble in that man- 
ner. They assembled by delegation at Dun- 
gannon, and to show the idea then enter- 
tained of the legality of their public conduct, 
that same body of volunteers was thanked by 
both Houses of Parliament, and their dele- 

f ates most graciously received at the throne. 

'he other clay, you had delegated representa- 
tives of the Catholics of Ireland, publicly 
elected by the members of that persuasion, 
and sitting in convention in the heart of your 
capital, carrying on an actual treaty with the 
existing government, and under the eye of 
your own parliament, which was then assem- 
bled ; you have seen the delegates from that 
convention carry the complaints of their grie- 
vances to the foot of the throne; from 
whence they brought back to that convention 
the auspicious tidings of that redress which 
they had been refused at home. 

Such, gentlemen, have been the means of 
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popular communication and discussion, which 
until the last session have been deemed legal 
in this country; as happily for the sister 
kingdom, they are yet considered there. 

I do not complain of this act as any infrac- 
tion of popular liberty ; I should not think ( it 
becoming in me to express any complaint 
against a law, when once become such. I 
onserve only, that one mode of popular deli- 
beration is thereby taken utterly away, and 
you are reduced to a situation in which you 
never stood before. You are living in a coun 
try, where the constitution is rightly stated 
to be only ten years old ; where the people 
have not the ordinary rudiments of education. 
It is a melancholy story, that the lower or- 
ders of the people here nave less means of be- 
ing enlightened than the same class of people 
in any other country. If there be no means 
left by which public measures can be can- 
vassed, what will be the consequence ? 
Where the press is free, and discussion un- 
restrained, the mind, by the collision of in- 
tercourse, gets rid of its own asperities, a sort 
of insensime perspiration takes place in the 
body politic, by which those acrimonies, which 
would otherwise fester and inflatne, are 
quietly dissolved and dissipated. But now, 
if any aggregate assembly shall meet, they 
are censured : if a printer publishes their re- 
solutions, he is punished. Rightly to be sure 
in both cases, for it has been lately done. If 
the people say, let us not create tumult, but 
meet in delegation, they cannot do it ? if they 
are anxious to promote parliamentary reform, 
In that way they cannot do it : the law of the 
last session has for the first time declared 
such meetings to be a crime. What then re- 
mains ? The liberty of the press only ; that 
sacred palladium, which no influence, no 
power, no minister, no government, which 
nothing but the depravity, or folly, or corrup- 
tion ofa jury, can ever destroy. — And what 
calamities are the people saved from by hav- 
ing public communication left open to them ? 
J will tell you, gentlemen, wnat they are 
saved from, and what the government is 
saved from ; I will tell you also to what both 
are exposed by shutting up that communica- 
tion. In one case sedition speaks aloud, and 
walks abroad ; the demagogue goes forth ; 
the public eve is upon him ; he frets his busy 
hour upon the stage, but soon either weari- 
ness, or bribe or punishment, or disappoint- 
ment, bears him down, or drives him off, and 
he appears no more. In the other case, how 
does the work of sedition go forward ? Night 
after night the muffled rebel steals forth in 
the dark, and casts another and another brand 
upon the pile, to which, when the hour of 
fatal maturity shall arrive, he will apply the 
flame. If you doubt of the horrid conse- 
quences of suppressing the effusion even of 
individual discontent, look to those enslaved 
countries where the protection of despotism 
is supposed to be secured by such restraints. 
Ryen the person of the despot there is never 


in safety. Neither the fears of the despot, 
nor the machinations of the slave have any 
slumber, the one anticipating the moment of 
peril, the other watching the opportunity of 
aggression. The fatal crisis is equally a sur- 
prise upon both ; the decisive instant is pre- 
cipitated without warning, by folly on the one 
side, or by phrenzy on the other, and there is 
no notice of the treason till the traitor acts. 
In those unfortunate countries, — one cannot 
read it without horror, — there are officer?, 
whose province it is, to have the water, which 
is to be drunk by their rulers, sealed up in 
bottles, lest some wretched miscreant should 
throw poision into the draught. 

But, gentlemen, if you wish for a nearer 
and more interesting example, you have it in 
the history of your own revolution ; you bare 
it at that memorable period, when the mo- 
narch found a servile acquiescence in the mi- 
nisters of his folly ; when the liberty of the 
press was trodden under foot; when venal 
sheriffs returned packed juries to carry into 
effect those fatal conspiracies of the few 
against the many ; when the devoted benches 
ot public justice were filled by some of those 
foundlings of fortune, who, overwhelmed in 
the torrent of corruption at an early period, 
lay at the bottom like drowned bodies, while 
soundness or sanity remained in them ; but 
at length, becoming buoyant by putrefaction, 
they rose as they rotted, and Boated to the 
surface of the polluted stream, where they 
were drifted along, the objects of terror, and 
contagion, and abomination. 

In that awful moment of a nation’s tra- 
vail, of the last gasp of tyranny, and the first 
breath of freedom, how pregnant is the exam- 
ple ? The press extinguished, the people en- 
slaved, and the prince undone. As the ad- 
vocate of society, therefore, of peace, of do- 
mestic liberty, and the lasting union of the 
two countries, I conjure you to guard the 
liberty of the press, that great sentinel of the 
state, that grand detector of public impos- 
ture : — guard it, because, when it sinks, there 
sinks with it, in one common grave, the li- 
berty of the subject, and the security of the 
crown. 

Gentlemen, I am glad that this question 
has not been brought forward earlier ; I re- 
joice for the sake of the court, of the jury, 
and of the public repose, that this question 
has not been brought forward till now. Id 
Great Britain analogous circumstances have 
taken place. At the commencement of that 
unfortunate war which has deluged Europe 
with blood, the spirit of the English people 
was tremblingly alive to the terror of French 
principles ; at that moment of general 
paroxysm, to accuse was to convict. The 
danger loomed larger to the public eye, from 
the misty region through which it was sur- 
veyed. We measure inaccessible heights by 
the shadows which they project, where the 
lowness and the, distance of the ligkt fin 
the length of the shade. . . 
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There is a sort of aspiring and adventurous 
credulity, which disdains assenting to obvious 
truths, and delights in catching at the impro- 
bability of circumstances, as its best ground of 
faith. To what other cause, gentlemen, can 
you ascribe that in the wise, the reflecting, 
and the philosophic nation of Great Britain, a 
printer nas been gravely found guilty of a 
libel, for publishing those resolutions to which 
the present minister of that kingdom had ac- 
tually subscribed his name? To what other 
cause can you ascribe, what in my mind is 
still more astonishing, in such a country as 
Scotland — a nation cast in the happy medium 
between the spiritless acquiescence of sub- 
missive poverty, and the sturdy credulity of 
pampered wealth ; cool and ardent; adven- 
turous and persevering; winging her eagle 
flight against the blaze of every science, with 
an eye that never winks, and a wing that ne- 
ver tires ; crowned as she is with the spoils 
of every art, and decked with the wreatn of 
every muse, from the deep and scrutinizing 
researches of her Hume, to the sweet and 
simple, but not less sublime and pathetic mo- 
rality of her Burns — how, from tne bosom of 
a country like that, genius, and character, and 
talents, should be banished to a distant 
barbarous soil;* condemned to pine under 
the horrid communion of vulgar vice and 
baseborn profligacy, for twice the period that 
ordinary calculation gives to the continuance 
of human life ? 

But I will not farther press any idea that is 
painful to me, and I am sure must be painful 
to you : I will only say, you have now an 
example, of which neither England nor Scot- 
land nad the advantage ; you have the exam- 
ple of the panic, the infatuation, and the con- 
trition of both. It is now for you to decide, 
whether you will profit by their experience of 
idle panic and idle regret, or whether you 
meanly prefer Jto palliate a servile imitation 
of their frailty, by a paltry affectation of their 
repentance. It is now for you to show, that 
you are not carried away by the same hectic 
delusions to acts, of which no tears can wash 
away the fatal consequences, or the indelible 
reproach. 

Gentlemen, I have been warning you by 
instances of public intellect suspended or ob- 
scured ; let me rather excite you by the ex- 
ample of that intellect recovered and res- 
tored. In that case which Mr. Attorney-ge- 
neral has cited himself, I mean that of the 
trial of Lambert in England, is there a topic 
of invective against constituted authorities; is 
there a topic of abuse against every depart- 
ment of British government, that you do 
not find in the most glowing and unqualified 
terms in that publication, for which the printer 
of it was prosecuted, and acquitted by an En- 

• Mr. Curran alludes to the sentence of 
transportation passed in Scotland upon Mr. 
Mutr,&c. &c. Editor of Curran's Speeches. See 
the Scots trial* iaVol.XXUI.of this collection. 
VOL. XXII. 


glish jury ? See too what a difference there 
is between the case of a man publishing his 
own opinion of facts, thinking that he is 
bound by duty to hazard the promulgation of 
them, and without the remotest hope of any 
personal advantage, and that of a man who 
makes publication his trade. And saying 
this, let me not be misunderstood. It is not 
my province to enter into any abstract de- 
fence of the opinions of any man upon public 
subjects. I do not affirmatively state to you 
that these grievances, which this paper sup- 
poses, do in fact exist : yet I cannot but say, 
that the movers of this prosecution have 
forced this question upon you. Their mo- 
tives and their merits, like those of all accu- 
sers, are put in issue before you ; and I need 
not tell you how strongly the motive and me- 
rits of any informer ought* to influence the 
fate of his accusation. » 

I agree most implicitly with Mr. Attorney- 
general, that nothing can be more criminal 
than an attempt to work a change in the go- 
vernment by armed force ; and I in treat that 
the court will not suffer any expression of 
mine to be considered as giving encourage- 
ment or defence to any design to excite dis- 
affection, to overawe or to overturn the govern- 
ment. But I put my client’s case upon ano- 
ther ground : if he was led into an opinion 
of grievances, where there were none; if he 
thought there ought to be a reform, where 
none was necessary, he is answerable only 
for his intention. He can be answerable to 
you in the same way only that he is answer- 
able to that God, before whom the accuser, 
the accused, and the judge mu 9 t appear toge- 
ther ; that is, not for the clearness of his un- 
derstanding, but for the purity of his heart. 

Gentlemen, Mr. Attorney-general has said, 
that Mr. Rowan did by this publication (sup- 
posing it be his) recommend, under the name 
of equality, a general indiscriminate assump- 
tion of public rule by every the meanest per- 
son in the state. Low as we are in point of 
publie information, there is not, I believe, any 
man, who thinks for a moment, that does not 
know, that all which the great body of the 
people of any country, can have from any 
government, is a fair encouragement to their 
industry, and protection for the fruits of their 
labour. And there is scarcely any man, I be- 
lieve, who does not know, that if a people 
could become so silly as to abandon their sta- 
tions in society, under pretence of governing 
themselves, they would become the dupes and 
the victims of their own folly. But does this 
publication recommend any such infatuated 
abandonment, or any such desperate assump- 
tion ? I will read the words which relate to that 
subject : “ By liberty we never understood 
unlimited freedom, nor by equality the level- 
ling of property or the destruction of subor- 
dination/' I ask you, with what justice, ffpon 
what principle of common sense, you can 
charge a man with the publication of senti- 
ments, the very reverse of what has words 
4 A 
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avow ? and that, when there is no collateral 
evidence, where there is no foundation what- 
ever, save those very words, by which his 
meaning can be ascertained? or if you do 
adopt an arbitrary principle of imputing to 
him your meaning instead of his own, what 
publication can be guiltless or safe ? It is a 
sort of accusation that 1 am ashamed and 
serry U> see introduced in a court acting on 
the principles of the British constitution. 

In the bitterness of reproach it was said, 
“ Out of thine own mouth will I condemn 
thee from the severity of justice I demand 
no more. See if in the words that have been 
spoken, you can find matter to acquit or to 
condemn : “ By liberty we never understood 
unlimited freedom, nor by equality the level- 
ling of property, or the destruction of subor- 
dination. — This is a calumny invented by that 
faction or that gang, which misrepresents the 
king to the people, and the people to the 
king, traduces one half of the nation to ca- 
jole the other, and, by keeping up distrust 
and division, wishes to continue the proud 
arbitrator of the fortune and fate of Ireland.” 
Here you find that meaning disclaimed as a 
calumny, which is artfully imputed as a 
crime. 

I say therefore, gentlemen of the jury, as 
to the four parts into which the publication 
must be divided, I answer thus. It calls upon 
the volunteers. Consider the time, the dan- 
ger, the authority of the prosecutors them- 
selves for believing that danger to exist, the 
high character, the known moderation, the 
approved loyalty of that venerable institution, 
the similarity of the circumstances between 
the period at which they were summoned to 
take arms, and that in which they have been 
called upon to reassume them. Upon this 
simple ground, gentlemen, you will decide, 
whether this part of the publication was li- 
bellous and criminal, or not. 

As to reform, I could wish to have said no- 
thing upon it : I believe I have said enough : 
if Mr. Rowan in disclosing that opinion 
thought the state required it, he acted like an 
honest man. For the rectitude of the opinion 
he was not answerable; he discharged his 
duty in telling the country that he thought so. 

As to the emancipation of the Catholics, I 
cannot but say that Mr. Attorney-general did 
very wisely in keeping clear of that subject. 
Yet, gentlemen, I need not tell you how im- 

OF the concluding part of this publication, 
—the convention which it recommends, I 
have spoken already. I wish not to trouble 
portant a figure it was intended to make upon 
the scene; though, from unlucky accidents, 
it has become necessary to expunge it during 
the rehearsal. * 


* Between the period of the publication 
and prosecution, the legislature had, by the 
recommendation of the crown, removed the 
principal grievances of the Catholic code. 
Editor qf Curran's Speeches . 


you with saying more upon it I feel that I 
have already trespassed much upon your pa- 
tience. In truth, upon a subject embracing 
such a variety of topics, a rigid observance 
either of conciseness or arrangement could 
perhaps scarcely be expected. It is however 
with pleasure 1 feel I am drawing to a close, 
and that only one question remains, to which 
I would beg your attention. 

Whatever, gentlemen, may be your opinion 
of the meaning of this publication, there yet 
remains a great point for you to decide upon : 
namely, whether, in point of fact, this publi- 
cation be imputable to Mr. Rowan or not ? 
whether he did publish it or not ? Two wit- 
nesses are called to that fact: one of the 
name of Lyster, and the other of the name of 
Morton. You must have observed that Mor- 
ton gave no evidence upon which that paper 
could have even been read ; he produced oo 
paper, he identified no paper, he said that he 
got some paper, but that he had given it away. 
So that, in point of law, there was no evi- 
dence given by him, on which it - could have 
gone to a jury ; and therefore it turns entirely 
upon the evidence of the other witness. He 
has stated that he went to a public meeting, 
in a place where there was a gallery crowded 
with spectators ; and that he there got a 
priuted paper, the same which has been read 
to you. I know you are well acquainted with 
the fact, that the credit of every witness must 
be considered by, and rest with the jury. 
They are the sovereign judges of that; and I 
will not insult your Feelings, by insisting on 
the caution with which you should watch the 
testimony of a witness that seeks to afiEect the 
liberty, or property, or character of your fel- 
low-citizens, Under what circumstances does 
this evidence come before you ? The witness 
says he has got a commission in the army by 
the interest of a lady from a person then high 
in administration. He told you, that he made 
a memorandum upon the back of that paper, 
it being his general custom, when he got such 
papers, to make an indorsement upon them; 
that he did this firom mere fancy ; that he 
had no intention of giving any evidence on 
the subject ; he “ took it with no such view.’’ 
There is something whimsical enough in this 
curious story. Put his credit upon the posi- 
tive evidence adduced to his character. Who 
he is I know not; I know not the man, but 
his credit is impeached. Mr. Blake was call- 
ed, he said he knew him. I asked him," Do 
you think, sir, that Mr. Lyster is or is not a 
man deserving credit upon his oath ?*— If 
you find a verdict of conviction, it can be only 
upon the credit of Mr. Lyster. — What hootfl 
Mr. Blake ? Did he tell you that he omA i- 
dered him a man to be believed upon Mb 
oath ? He did not attempt to say that te did. 
The best he could say was, that he m would 
hesitate.” Do you believe Blake? Htfre 
you the same opinion of Lyster's 
that Mr. Blake nas ? Do yon know 1M ivr 
If you do know him! and know that hi wtw- 
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dible, your knowledge should not be shaken 
by the doubts of any man. But if you do 
not know him, you must take his credit from 
an unimpeached witness, swearing that he 
would hesitate to believe him. 

In my mind there is a circumstance of the 
strongest nature that came out from Lyster on 
the table. I am aware that a most respect- 
able man, if impeached by surprise, may not 
be prepared to repel a wanton calumny by 
contrary testimony: but was Lyster unap- 
prized of this attack upon him ? What said 
he ? “I knew that you had Blake to exa- 
mine against me, you have brought him here 
for that purpose." He knew the very witness 
that was to De produced against him, he knew 
that bis credit was impeached, and yet he 
produced no person to support that credit. 
What said Mr. Smith ? “ From my know- 
ledge of him I would not believe him upon 
his oath." 

Mr. Attorney Generali — I beg pardon, but 
I must set Mr. Curran right. Mr. Lyster 
said he had heard Blake would be here, but 
not in time to prepare himself. 

Mr. Curran . — But what said Mrs. Hatchell? 
Was the production of that witness a surprise 
upon Mr. Lyster ? Her cross-examination 
shows the fact to be the contrary. The 
learned counsel, you see, was perfectly ap- 
prized of a chain of private circumstances to 
which he pointed his questions : this lady's 
daughter was married to the elder brother of 
the witness Lyster. Did he know these cir- 
cumstances by inspiration ? no ; they could 
come only from Lyster himself. I insist, 
therefore, that the gentleman knew his cha- 
racter was to be impeached, his counsel knew 
it, and not a single witness has been produced 
to support it. Then consider, gentlemen, 
upon what ground you can find a verdict of 
conviction against my client, when the only 
witness produced to the fact of publicatioh is 
impeached, without even an attempt to de- 
fend his character. Many hundreds, he said, 
were at that meeting. Why not produce one 
of them to swear to the fact of such a meet- 
ing? One he has ventured to name, but he 
was certainly very safe in naming a person 
who he has told you is not in the kingdom, 
and could not therefore be called to confront 
him. 

Gentlemen, let me suggest another obser- 
vation or two, if still you have any doubt as 
to the guilt or innocence of the defendant. 
Give me leave to suggest to you, what cir- 
cumstances yop ought to consider in order to 
found your verdict. You should consider the 
character of the person accused ; and in this 
your task is easy. I will venture to say, there 
is not a man in this nation more known than 
the gentleman who is the subject of this pro- 
secution, not only by the part he has taken in 
public concerns, and which he has taken in 
common with many ; but still more so, by 
that extraordinary sympathy for human afflic- 
tion, which, 1 am sorry to think, he shares 


with so small a number. There is not a day 
that you hear the cries of your starving manu- 
facturers in your streets, that you do not also 
see the advocate of their sufferings — that you 
do not see his honest and manly figure, with 
uncovered head, soliciting for their relief; 
searching the frozen heart of charity for every 
string that can be touched by compassion, 
and urging the force of every argument and 
every motive, save that which his modesty 
suppresses — the authority of his own generous 
example. Or if you see him not there, you 
may trace his steps to the private abode of 
disease, and famine, and despair, — the mes- 
senger of heaven, bringing with hyn food, 
and medicine, and consolation. Are these 
the materials of which you suppose anarchy 
and public rapine to be formed ? Is this the 
man, on whom to fasten the abominable 
charge of goading on a frantic populace to 
mutiny and bloodshed ? Is this the man likely 
to apostatise from every principle that can 
bind him to the state, — his birth, his pro- 
perty, his education, his character, and his 
children ? Let me tell you, gentlemen of the 
jury, if you agree with his prosecutors, in 
thinking that there ought to be a sacrifice of 
such a man, on sucli an occasion, and upon 
the credit of such evidence you are to con- 
vict him — never did you, never can you give 
a sentence, consigning any man to public 
punishment with less danger to his person or 
to his fame ; for where could the hireling be 
found to fling contumely or ingratitude at his 
head, whose private distresses he had not 
endeavoured to alleviate, or whose public con- 
dition he had not laboured to improve? 

I cannot, however, avoid adverting to a 
circumstance that distinguishes the case of 
Mr. Rowan from that of the late sacrifice in a 
neighbouring kingdom.* 

1 he severer law of that country, it seems, 
and happy for them that it should, enables 
them to remove from their sight the victim of 
their infatuation. The more merciful spirit 
of our law deprives you of that consolation ; 
his sufferings must remain for ever before 
your eyes, a continual call upon your shame 
and your remorse. But those sufferings will 
do more; they will not rest satisfied with 
your unavailing contrition, they will challenge 
the great and paramount inquest of society : 
the man will be weighed against the charge, 
the witness, and the sentence ; and impartial 
justice will demand, why has an Irish jury 
done this deed ? The moment he ceases to be 
regarded as a criminal, he becomes of neces- 
sity an accuser: and let me ask you, what 
can your most zealous defenders be prepared 
to answer to such a charge? When your sen- 
tence shall have sent him forth to that stage, 
which guilt alone can render infamous, let me 


* Scotland, from whence Messrs. Muir, 
Palmer, and others, were transported for 
sedition. Ed. of Curran' t Speeches . — See the 
Scots Trials in the next Volume. 
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tell you, he will not be like a little statue 
upon a mighty pedestal, diminishing by 
elevation ; but he will stand a striking and 
imposing object upon a monument, which, if 
it aoes not (and it cannot) record the atrocity 
of his crime, must record the atrocity of his 
conviction. Upon this subject, therefore, 
credit me when I say, that I am still more 
anxious for you, than I can possibly be for 
him. I cannot but feel the peculiarity of your 
situation. Not the jury’ of his own choice, 
which the law of England allows, but which 
ours refuses ; collected in that box by a person, 
certainly no friend to Mr. Rowan ? certainly 
not very deeply interested in giving him a 
very impartial jury. Feeling this, as I am 
persuaded you do, you cannot be surprised, 
however you may be distressed, at the mourn- 
ful presage, with which an anxious public is 
led to fear the worst from your possible deter- 
mination. But 1 will not for the justice and 
honour of our common country, suffer my 
mind to be borne away by such melancholy 
anticipation. I will not relinquish the confi- 
dence that this day will be the period of his 
sufferings; and, however mercilessly he has 
been hitherto pursued, that your verdict will 
send him home to the arms of his family, and 
the wishes of his country. But if, — which 
heaven forbid ! — it hath still been unfortu- 
nately determined, that because he has not 
bent to power and authority, because he 
would not bow down before the golden calf 
and worship it, he is to be bound and cast into 
the furnace ; I do trust in God, that there is 
a redeeming spirit in the constitution, which 
will be seen to walk with the sufferer through 
the flames, and to preserve him unhurt by the 
conflagration. 

[After Mr. Curran had concluded, there 
was another universal burst of applause 
through the court and hall, for some minutes,* 
which was again silenced by the interference 
of lord Cloninell.] 

Mr. Attorney General , My lords; It is 
Mr. Prime-Serjeant’s duty to speak to the 
evidence, but as Mr. Curran has let fall some 
things to make an impression not barely 
upon those who surround us, I must be ex- 
cused in stating some facts known to no 
human being but myself. 

It has been stated that this was an oppres- 
sive prosecution, and that oppression has been 
intended by the delay. Now, I do aver that 
the instructions he has received are false ; 
that I received no instructions of the sort 
from government, and no government could 
think of prevailing with me in such a mea- 
sure. I feel witnin myself, that no man 
could ask me such a thing twice in the office 
I hold. Let the jury consider the fact as it is, 


* Upon leaving the Court, Mr. Curran was 
drawn home by the populace, who took the 
horses from his carriage. Editor of Curran 7 $ 
Speeches, 


let them consider the evidence, and God for- 
bid they should be influenced by any thing 
but the evidence. Mr. Curran stales that 
oppression is practised — I am responsible to 
the Court for my conduct here, and if 1 have 
carried on this prosecution with oppression, I 
am responsible lo the country. Let this gen- 
tleman, if he thinks he has been oppressed, 
call me to punishment — let me be a disgrace 
in the eye of the country, and let me be driven 
from that profession in which I have so long 
been honoured. 

The facts are these ; — the accusation against 
Mr. Rowan was made in the month of 
December, 1792 ; he was arrested in January 
following, and brought before Mr. Justice 
Downes and discharged upon bail The in- 
formation was filed in Hilary term ; as soon 
as it was possible by the rules of the Court, 
Mr. Rowan pleaded, and the venire issued, I 
do protest with a bond fide intention to try Mr. 
Rowan : after that an error was found in the 
record, though it had been compared before; 
the error was this ; in the record the words 
were, “We would do” so and so; in the 
publication it was “ Would we do” so and so. 
As soon as that error was discovered, notice 
was given that the trial could not come for- 
ward, and the witnesses were dismissed. 

In Trinity term, application was made to 
issue the venire , and it appeared from the 
Recorder, that he was aware of the defects ; 1 
am above concealing any thing, I admit he 
did offer to waive any objection to the error 
and go to trial directly. I asked Mr. Kemtnis, 
“ are the witnesses gone out of town?"— 
“ They are gone to Galway ” I was therefore 
obliged to refuse the offer, but entered a ao& 
prosequi and filed a new in formation. Mr. 
Rowan put his plea upon the file, and in 
Michaelmas term I applied for a trial. There 
were several trials at bar appointed, and the 
Court refused, in consequence of the busi- 
ness before them, to try it in that term, 
and appointed it for this term. These 
are the facts which I think it my doty to 
mention, and have no more to say upon the 
subject, but will leave the case entirely to the 
jury, whose verdict will not be influenced by 
such topics as have been thrown out. 

Mr. Curran, Mr. Attorney, I could not 
know the circumstance you mention, of yoor 
witnesses being gone out of town. 

Mr. Attorney General, It was impomMe 
you should.* 


• In the latter end of December, 179*, Mr. 
Rowan was arrested by virtue of Mr. Justice 
Downes’s warrant, on a charge of distributftog 
a seditious paper. Mr. Justice Downes hav- 
ing assured Mr. Rowan* that the examina- 
tions, upon which the warrant was grounded, 
would be returned to the clerk of the crown, 
and that they would, he supposed* be m 
course by him laid before the next Mm 
grand jury ; Mr. Rowan, instead of ttatg to 
gaol, in pursuance ofhis own opinion, to&Md 
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Mr. Prime Serjeant . Wearied and ex- 
hausted as you, my lords and gentlemen of 
the jury, must be at this late hour, I yet feel 
it my duty to trespass a short time upon you, 
in a prosecution which the attorney-general 
has been obliged to institute : — Gentlemen, I 

the advice of his law friends, and gave bail 
for bis appearance in the King’s-bench, to 
answer such charges as should be there made 
against him. During the succeeding Hilary 
term, Mr. Rowan daily attended in the King’s- 
bench, and on the last day of that term, find- 
ing that no examinations had been laid before 
the grand jury against him, he applied, by 
counsel, to the Court, that the examinations 
should be forthwith returned, particularly as 
Mr. Attorney-general had, in the course of 
of the term, filed two informations ex officio 
against him, the one for the same alleged 
offence of distributing a seditious paper, and 
the other for a seditious conspiracy ; where- 
upon, Mr. Justice Downes, who was on the 
bench, having asserted that he had on the 
first day of the term, returned the examina- 
tions to the clerk of the crown, and the clerk 
of the crown having said that from the multi- 

a of examinations returned to him on the 
ivof the term, in the course of the term, 
and even on that day, he had not had time to 
look them over, the Court refused to make any 
order. Mr. Rowan daily attended the King’s- 
bench in the following Easter term, until the 
same was nearly spent, and finding that no bills 
were sent up to the grand jury against him, he 
moved the Court, by counsel, that the recog- 
nizance entered into by him and his bail, 
should be vacated, and publicly declared, that 
if this motion was not granted, he would sur- 
render himself in discharge of his bail. The 
attorney-general consenting, the motion was 
granted, and the recognizance was vacated. 

[It may not he improper here to state, that 
the above examinations having charged Mr. 
James N upper Tandy, with distributing a 
seditious paper equally with Mr. Rowan, he 
likewise gave bail ; but not having appeared 
in Court pursuant to his recognizance, it was 
estreated, green wax process issued against 
the bail, ami the amount of the recognizance 
levied from them, though no bill o? Indict- 
ment, grounded on these examinations, was 
ever preferred against him, and though his 
absence wa9 notoriously on another account.] 
In the above mentioned Easter term, a 
motion was made, on behalf of Mr. Rowan, to 
fix eertain days for trial of the informations 
filed eas officio against him, and the attorney- 
general having agreed to the appointment of 
two days in the ensuing Trinity term, viz. the 
3d and ?th days of May, those days were ac- 
cordingly appointed for the purpose. How- 
ever, in the Easter vacation, the attorney- 
general served a notice on Mr. Rowan, that 
he would not proceed to trial on those days, 
and would apply to the Court to appoint other 
days* grounded on an affidavit to be filed, of 

t 


say obliged, because prosecution is painful to 
him, as well as to tnose who act with him. 
The infliction of punishment is disagreeable 
to the Court, but in our public duty these 
weaknesses must give way. There is justice 
due to the public ; my learned friend is the 


which notice would be given ; nothing was 
done upon this notice, and no affidavit was 
filed, or motion made thereon, and the venire, 
the process necessary for impannelling juries 
on the days appointed, having been, after 
being issued, kept by Mr. Kemmis, the crown 
solicitor, instead of being delivered to the 
sheriff, a motion was made, on behalf of Mr. 
Rowan, in the last Trinity term, that the 
venire should be delivered to the proper 
officer, in order that the trials might be had on 
the days appointed, in case the Court should 
not grant any motion the attorney-general 
might make for postponing the trials. This 
motion was opposed by the attorney-general 
— he declared, that there was error in the 
information for distributing a seditious paper. 
Mr. Rowan offered to agree to an immediate 
amendment of the information, or that a fresh 
one should be filed and pleaded to inztanter , 
or that he would release all errors ; — all these 
offers were severally refused. The object of 
the attorney-general appeared to be to post- 
pone the trials, and though only one of the 
informations was stated to be informal, yet 
the day appointed for the trial of the other, 
which was supposed to be formal, passed 
away without trial, equally with the day ap- 
pointed for the trial of the one which was 
stated to be informal The attorney-general 
afterwards withdrew the information stated 
to have been informal, and filed another in 
the stead thereof. Many of Mr. Rowan’s 
friends suspected, that the motive for post* 
poning the trials was the expectation of hav- 
ing, under the shrievalty of Mr. Giffard, juries 
more favourable to government prosecutions, 
than they could entertain any hopes of having 
during the shrievalty of Mr. ilutton. In 
Michaelmas term last, the attorney-general 
applied to the Court, that a day should be 
appointed for the trial of the information for 
distributing a seditious paper; the Court would 
not appoint a day in that term, but appointed 
a day for the trial of that information in 
Hilary term following, viz. the 29th January 
last. After Mr. Rowan had received his sen- 
tence, being desirous of having the informa- 
tion for a seditious conspiracy also tried and 
disposed of, he instructed his counsel to move 
for the appointment of a day for the purpose ; 
and the counsel having mentioned to the 
attorney-general such nis instruction, the 
attorney-general said, that it was not nis in* 
tention to proceed upon that information, and 
that he had been prevented only by a press df 
business from withdrawing it, but would 
without further delay, and accordingly the 
attorney-general has since entered a noli 
prosequi as to that information. Orig. J Ed. 
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advocate of justice to the public, not of perse- 
cution against the defendant. 

There is no man, who recollects the period 
at which this publication came out, too noto- 
rious and shameful to be forgotten, who must 
not have thought it highly proper to bring 
the publisher to a legal trial. To the exer- 
tions of government, at that time, it is to be 
attributed that the trial by jury still subsists 
among us, and that he has not been before 
now tried at another court ; that the King's- 
bench has not been superseded by a Revolu- 
tionary Tribunal ; and that my learned friend 
has not, ere now, made room for the public 
accuser. The defendant must think it fortu- 
nate that he is tried according to established 
law, and defended by counsel of his own elec- 
tion, and before a jury, bound by a solemn 
appeal to God, to find according to the evi- 
dence given to them, notwithstanding that 
disgraceful situation in which it has been 
stated they will be held, if they presume to 
find a verdict of conviction. I feel no danger 
that this jury can be intimidated by apprehen- 
sions, or influenced by prejudice. My learned 
friend and I have been represented as instru- 
ments of oppression against the gentleman at 
the bar. I consider it as the talk of the 
moment, because his learned counsel little 
knows us, if he thinks us capable of acting so 
abominable a part . 1 He could not mean it in 
the extent to which it reaches the common 
ear; I can consider it only as the splendid 
effusion of his talents ; he was anxious to lead 
you, gentlemen, from that which was the 
true object of consideration. 

You have been told, the defendant was 
prosecuted because he published an invitation 
to the volunteers, entered into the discussion 
of a reform, and Catholic emancipation, and 
endeavoured to have a national convention 
assembled. I will tell the jury it is not a pro- 
secution upon any one of these grounds ; but 
a prosecution, because these subjects were 
thrown before the public in a paper crammed 
with libellous and seditious matter, calculated 
to inflame. These measures, which were 
sought after, should be procured by the power 
of reason and not by an intimidation of the 
legislature. Little does the defendant’s coun- 
sel know me, if he thinks I could prosecute 
a man for calling upon the volunteers to sup- 

S ress domestic tumult or resist a foreign foe ; 

lese are the subjects to which he calls your 
attention, totally evading the offensive mat- 
ter in the publication. 

Gentlemen, the questions which you are to 
try are these: Was this matter published? 
Is it a libel ? And was the intention crimi- 
nal ? Can he desire more ? If it was not 

published, if it be not libellous, and the inten- 
tion was not criminal, I agree that the defen- 
dant ought to be acquitted ; and if the jury 
acquit him after a fair and candid discussion 
of the case, no man will be more satisfied 
than I shall. But if, without such a conside- 
ration, a jury, in times of distraction and dis- 


order should, acquit the factious, I agree with 
the gentleman, that the world would bear 
hard upon a jury, who from fear or favour be- 
trayed that situation in which the law and 
the constitution placed them. 

Let me now, gentlemen, take that pbca 
which it is my duty to take, and which tht 
gentleman on the other side, 1 suppose from 
address, so lightly touched upon. I shall re- 
verse the order he adopted. The first ques- 
tion then b, “ Whether the publication of 
this libel was by the defendant r* If there be 
a man, entertaining a doubt after the evi- 
dence stated, it is in vain for me to address 
him. In support of the fact of publication 
Mr. Lyster has been examined; he states 
that, upon the day of the publication of the 
paper, he was passing through Cope-street, ia 
this city, and seeing a great crowd at the 
house of Mr. Pardon, he went there to know 
what the object of the meeting was ; he says, 
that on going to the door he saw Mr. Rowib, 
who prevented him from going to that pan 
where the assembly was, saying he could not 
be let in with coloured clothes; afterwards he 
went up to the gallery : a bundle of papers 
was brought, some were thrown upon the ta- 
ble, and some handed up to the gallery, and 
this particular paper which he produced was 
thrown from a parcel which Mr. Hamihan 
Rowan had in nis hand. The witness got 
this paper, which was thus for the first time 
put into circulation : he gave an account of 
the manner in which this matter was com- 
municated to the Crown solicitor. 

The witness was questioned much as ta fa- 
mily matters, with a view to impeach hb cha- 
racter ; but it has had a contrary effect: for 
the matter was submitted to reference, md 
the authenticity of the instrument mwkr 
which his brother claimed, has been estab- 
lished, and some hundreds awarded, one shil- 
ling of which would not have been g ive n if 
they believed the instrument to be forged. 
When he was interrogated as to these nat- 
ters, he said he heard this day, that Mr. 
Blake was to be examined to impeach ha 
character, “ If I knew it before,” said he a I 
could have had witnesses from the country to 
support me.” But when Mr. Blake was call- 
ed, did he in any respect whatever impeach 
the character ot Mr. Lyster,? he would net 
say that Mr. Lyster was not to be bdievedL 
What then must you think, when resort Ins 
been had to distant counties to find witnenes 
to impeach the character of Mr. Lyster, aa4ont 
of the 160 men assembled in Cope-stmt 
one has been brought forward to deny tbefoct 
which has been sworn to ? Will the jury be- 
lieve that if the fact could be controverted, 
men would not come forward with emufotiw 
to acquit Mr. Rowan? I there join nethte 
counsel : he is far above bringing aqj an 
forward to swear that which b not the met; 
he would not purchase an acquittal 
means, and therefore it is, geolWnrtb Ihnl 
you have not witnesses to prove he feta at 
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there, or to prove he was inactive upon the 
occasion. 

The next witness, gentlemen, was Mr. Mor- 
ton ; he goes in direct confirmation of every 
thing sworn to by Lyster, though he'does not 
prove the same individual paper ; but he re- 
membered hearing the words of such another 
paper read, it began with the words, “ Citi- 
zen soldiers to arms !” This evidence, ‘though 
not decisive of itself as to the identity of the 
paper, is corroborative of the testimony of 
Lyster, and shows that Mr. Rowan was 
there. 

Thus stands the evidence as to the publica- 
tion. Can any man doubt that this paper 
wa3 published by Mr. Rowan ? It is not ne- 
cessary for me to tell you what is a publica- 
tion in point of law, as to writing or printing; 
but putting it into circulation is a publication 
in law ana fact. I forgot to take notice of 
the other impotent attempts to impeach the 
credit of Mr. Lyster by the evidence of Smith, 
who could not prove any thing ; and the evi- 
dence of an unfortunate woman, between 
whose daughter and Mr. Lyster’s brother 
there had been some attachment. But that 
I leave as matter of law to your lordships to 
state to the jury. Thus stands the evidence ; 
and with regard to the publication, if I were 
upon the jury, no earthly consideration could 
induce me not to give a verdict of convic- 
tion. 

I shall now beg leave to call your attention 
to the publication itself. It is charged in the 
information that it was designed to overthrow 
the government, to overawe the legislature, 
to create tumult and disorder : there are pa- 
ragraphs in the paper to warrant every charge 
contained in the information, which is, m 
hit of law, sufficiently sustained. If there 
a single paragraph of this paper to warrant 
the jury to draw this conclusion, that it was 
intended to throw the government into dis- 
grace, to excite the subjects to make altera- 
tions in the government by force, to excite 
them to tumult, to overawe the legislature by 
an armed force ; if, I say, there is a single pa- 
ragraph in this paper, from which you can 
draw that inference, it sufficiently proves the 
subject matter of the information. 

The gentleman concerned for the defen- 
dant read, from the account of a trial, what an 
English jury did in the case of the Morning 
Chronicle, as an example for an Irish iury, as 
if that were to bind you upon your oaths; and 
yet what was the case ? The jury thought 
that & printer, endeavouring to get his brad 
was not as guilty as the person compos- 
ing the libel, and tliat the former did 
not distribute it with any malicious view. 
But suppose 500 Juries found such a ver- 
dict, are you to follow their example? I 
am wishing to take up the distinction made 
by the defendant’s counsel and my learned 
mend in the prosecution. If this paper had 
rested with the invitation of the volunteers to 
arms, he never would have instituted this 


prosecution upon that account. As in the 
case in England, lord Kenyen said, “ there 
may be much innocent matter in the publica- 
tion, but latet anguis in herbfr, there may be 
much to censure.” * But here is a publica- 
tion teeming with faction, tumult, and sedi- 
tion ; it is impossible to suppose It was in- 
tended for the old volunteers, it comes from 
the society of United Irishmen. 

The first words have been passed over by 
the defendant’s counsel, but they show at 
once the wicked adoption of French principles 
and French language. Is there any man who 
does not know that at that period, the French' 
revolutionists universally adopted the expres- 
sion of “ Citizens ?” This paper begins “ Ci- 
tizen soldiers ; you first took up arms to pro- 
tect your country from foreign enemies and 
domestic disturbance ; for the same purposes 
it now becomes necessary that you should re- 
sume them.” It is not confined to summon- 
ing the volunteers to protect their country, it 
calls them to political discussion : was this a 
period for suen proceedings P “A proclama- 
tion has been issued in England for embody- 
ing the militia, and a proclamation has been 
issued by the lord lieutenant and council in 
Ireland, for repressing all seditious associa- 
tions ; in consequence of both these procla- 
mations it is reasonable to apprehend danger 
from abroad and danger at home. For whence 
but from apprehended danger are those me- 
nacing preparations for war drawn through 
the streets of this capital ? or whence if not 
to create that internal commotion which was 
not found, to shake that credit which was not 
affected, to blast that volunteer honour which 
was hitherto inviolate,” — Gentlemen, was 
public credit affected or not ? Was there a 
man at that time who could reckon upon the 
security of his bouse for a night? — "Are 
those terrible suggestions and rumours and 
whispers that meet us at every corner, and 
agitate at least our old men, our women, and 
our children ? Whatever be the motive, or 
from whatever quarter it arises, alarm has 
arisen ; and you volunteers of Ireland are 
therefore summoned to arms at the instance 
of government, as well as by the responsibi- 
lity attached to your character, and tile per- 
manent obligations of your institution.” If 
this were a real invitation to the volunteers, 
it would endeavour to reconcile them to the 
government they were called upon to defend ; 
to stand or fall with the constitution, which 
they had, so much to their honour, exerted 
themselves to establish. But here follows a 
direct insinuation calculated to excite jealousy 
between the government and them. “ We 
will not at this day condescend to quote au- 
thorities for the right of having and of using 
arms, but we will cry aloud, even amidst the 
storm raised by the witchcraft of a proclama- 
tion,” — Is that a peaceable invitation to the 
volunteers? — “ that to your formation was 

* See p. 1018. of this volume. 
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•wing the peace and protection of this island, ' 
to your relaxation has been owing its relapse 
into impotence and insignificance” — here the 
country i * represented to be in such a state, 
that every man is called upon to rescue it from 
insignificance ; — “ to your renovation must be 
owing its future freedom and its present tran- 
quillity; you are therefore summoned to 
arms, in order to preserve your country in 
that guarded quiet which may secure it from , 
external hostility, and to maintain that inter- 
nal regimen throughout the land which, su- j 
persediug a notorious police or a suspected 
militia, may preserve the blessings of peace 
by a vigilant preparation for war.” — This is a 
peaceable, quiet invitation to the volunteers, 1 
setting them against the legalized establish- 
ments of the country, and against that mea- j 
sure which was in agitation. 

It is called a suspected militia. The esta- ! 
blishment of a great constitutional force, a 1 
militia, will be soon experienced to be of ad- 
vantage to the kingdom, and not an oppres- 
sion; but too fatal have been the conse- 
quences of decrying it ; opposition was given j 
to the militia law, and numbers have fallen ! 
sacrifices to their error. It is nothing less I 
than an order to the army to disband ; that j 
body of men to whom we owe the safety of 
the state, are told they are not to be entrusted. 
— “ Citizen soldiers, to arms, take up the 
shield of freedom and the pledges of peace — 
peace, the motive and end of your virtuous 
institution — war, an occasional auty, ought 
never to be made an occupation ; every man 
should become a soldier in the defence of his 
rights ; no man ought to continue a soldier 
for offending the rights of others ; the sacri- 
fice of life in the service of our country is a 
duty much too honourable to be intrusted to 
mercenaries.” 

In another paragraph it says, <l Bv liberty 
we never understood unlimited freedom, nor 
by equality the levelling of property or the 
destruction of subordination ; this is a calum- 
ny invented by that faction, or that gang, 
which misrepresents the king to the people, 
and the people to the king,” What is the 
meaning of this paragraph ? it was unintelli- 
gible to me, until I heard the argument of the 
counsel: he did fairly avow it to be the go- 
vernment of this country, that a gang was 
formed to preserve themselves in power; 
otherwise indeed it is the most rank nonsense 
and ribaldry that ever fell from the pen of 
man ; it seems to be a French idea, to excite 
tumult in the whole body of the people. 

The publication goes on and says — u Here 
wc sit without mace or beadle, neither a mys- 
tery nor a craft, nor a corporation — in four 
words lies all our power, Universal Emanci- 
pation and Representative Legislature; 
yet we are confident that on the pivot of this 
principle, a convention, still less a society, 
less still a single man, will be able first to 
move, and then to ipise the world. We 
theretore wish for Catholic emancipation, 


without any modification, but still we cmtaAer 
this necessary enfranchisement as merely the 
portal to the temple of national freedom : 
wide as this entrance is — wide enough to ad- 
mit three millions — it is narrow when com- 
pared to the capacity and comprehension of 
our beloved principle, which takes in every 
individual of the Irish nation, casts an eqrnl 
eye over the whole island, embraces all tint 
think, and feels for all that suffer. The Ca- 
tholic cause is subordinate to our cause, and 
included in it ; for, as United Irishmen, 
adhere to no sect but to society — to no creed 
but Christianity*— to no party but the who{> 
people. In the sincerity of our souls do ve 
desire Catholic emancipation; but were it 
obtained to-morrow, to-morrow would we gs 
on, as we do to-day, in the pursuit of that re- 
form, which would still be wanting to ratify 
their liberties as well as our own.” Here the 
libel recommends an emancipation to the 
Catholics, as a colourable pretence for accoa- 
plishing their other schemes. u For both 
these purposes,” says it, “ it appears neces- 
sary that provincial conventions should as- 
semble preparatory to the convention of the 
Protestant people. The delegates of the Ca- 
tholic body are not justified in communicating 
with individuals, or even bodies of inferior 
authority, and therefore an assembly of a si- 
milar nature and organization”-r-Uere the 
very terras made use of by the French revo- 
lutionists are again adopted in this publica- 
tion — he says, “ organization is necessary to 
establish an intercourse of sentiment, an uni- 
formity of conduct, an united cause, and an 
united nation.” 

In the subsequent paragraph, the author 
enforces the necessity of the speedy meeting 
of conventions. — “ If,” says he, “ a conven- 
tion on the one part does not soon follow, and 
is not soon connected with that on the other, 
the common cause will split into the partial 
interest ; the people will relax into inatteo- 
tion and inertness ; the union of affectionand 
exertion will dissolve; and too probably some 
local insurrections, instigated by the malig- 
nity of our common enemy, may commit the 
character and risk the tranquillity of the 
island, which can be obviated only by the 
influence of an assembly arising from, assimi- 
lated with the people, and whose spirit may 
be, as it were, knit with the soul of the na- 
tion — unless the sense of the Protestant peo- 
ple be on their part, as fairly collected, ant is 
judiciously directed ; unless individual exer- 
tion consolidates into collective strength: un- 
less the particles unite into mass, we may 
perhaps serve some person or some party 
for a little, but the public not at all." Beet 
this mean to give the fullest dominion ti- 
the whole body of the people, to o wn a t 
the governing executive power? Gefit imta» 
the mass of tne people is to be eoUectoNAtt 
the French manner, and bear down aU Mav» 
them. French doctrines were to be Ufriftd 
into execution. Are those the innocent osw 
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mi nation of claims and the discussion of great 
political subjects? To what part of the dis- 
cussion was it necessary to tell the army, that 
“ seduction made them soldiers?” ‘Was it 
necessary for the deliberation of that great 
question, the emancipation of the Catholics 
of Ireland, to say to the army, “ seduction 
made them soldiers, but nature made them 
men?” The words are, “We now address 
you as citizens, for to be citizens you became 
soldiers, nor can we help wishing that all 
soldiers partaking the passions and interest of 
the people would remember, that they were 
once citizens, that seduction made them sol- 
diers, but ‘ Nature made them men ' ” I say, 
gentlemen, where was the necessity of telling 
me army, that seduction made them soldiers? 
Was it necessary to detach them from their 
duty, for the purposes which this publication 
intended to accomplish. 

You are told that their whole creed, their 
whole system lay in four words, universal 

EMANCIPATION, ffW d REPRESENTATIVE LEG IS*- 

lature.” I say, without universal slavery 
there cannot be universal emancipation, and 
without the ruin of that constitution, (the 
panegyric upon which produced such a burst 
of applause in favour of the learned counsel,) 
there cannot be a representative legislature. 
The legislative authority consists of King, 
Lords, and Commons. — But they must have 
an elected King, and elected nobles to answer 
their ideas of representative legislature. 

I am unwilling to state the seditiousness of 
this libel farther : but tliere is another para- 
graph which deserves to be considered, it 
says, “ The nation is neither insolent, nor re- 
bellious, nor seditious. While it knows its 
rights, it is unwilling to manifest its powers ; 
it would rather supplicate administration to 
anticipate revolution by a well-timed reform, 
and to save their country in mercy to them- 
selves.” Here the government of this coun- 
try was called upon to yield to this reform, to 
anticipate revolution, and save this country in 
mercy to themselves. The peaceable language 
af discussion ! Can you read this publication 
md say it was not the intention of the pub- 
lisher to intimidate and overawe the govern- 
ment of this country ? The people are invited 
to arms, to catch a revolution by force, and 
hen the government is called upon to anti- 
cipate the revolution by a reform. Is this the 
>eaceable discussion for which the counsel 
ontend ? Or is this the freedom of the press ? 
or which I would go as far as any man. 

Here the Hbel appoints a particular day for 
lie convention to meet; it says “ The 15th 
f February approaches, a day ever memora- 
*)e in the annals of this country, as the 
irth-d^y of new Ireland ; let parochial meet- 
igs be held as soon as possible ; let each parish 
eturn delegates; let the sense of Ulster be 
gain declared from Dungannon on a day 
uspirious to union, pe&pe, and freedom, and 
te spirit of the North will again become the 
>irit of the nation. The civil assembly 
VOL. ^XU. 


ought to claim the attendance of the military 
associations.” Here the military associations 
were particularly called on to attend the civil 
assembly at Dungannon : was it for the pur- 
pose of giving weight to their resolutions? 
Was it for the purpose of sending their reso- 
lutions to parliament, backed by the people in 
arms? It was a national convention to be at- 
tended by a national guard. This was. the 
object of this publication as it strikes me ; 
the very able manner in which it was gone 
through by my learned friend, makes it unne-* 
cessary for me to dwell upon it, lest I should 
weaken the force of his remarks. 

If you are satisfied of the fact that Mr. 
Rowan did publish the instrument in ques- 
tion, then you will consider, whether that 
publication was likely to produce the effects 
mentioned in the information ? and you will 
decide whether the publication was an inno- 
cent or a criminal one? I will agree it is 
matter for your consideration what was the 
immediate effect of publishing this libel? 
Immediately after it was read, some copies of 
it were thrown out to the mob in the street, 
who called out for more of them, and more of 
them were thrown out. Here is a fact which, 
it you believe it, is of considerable weight. 

Gentlemen, in this case there has been no 
justification, nothing has been said to palliate 
the publication. You will decide on the 
matter of this libel, and whether it was pub- 
lished with an innocent intention, or with that 
seditious view charged in the information. 

Gentlemen of the jury, in any case where a 
man kills another, it is prima facie evidence ot 
malice, but it admits of proof to show the 
manner in which it was clone, and whether 
tiie party accused killed the person with a 
felonious intent, or whether the killing was 
by accident, and not done with any intention 
of taking away the life of the party. The 
allusion comes home ; here is a libel, and 
unless it is shown by excuse or justification, 
that it can be qualified, the law will say it is 
libellous. 

In the present case, the learned counsel on 
the part of the defendant has endeavoured to 
set your hearts and passions against your con- 
sciences and judgments, by representing that 
the liberty of fche^ press would bo destroyed by 
a verdict against the defendant ; but I appeal 
to the authority to which he appealed to shew 
what the liberty of the press is, “ It is em* 
ployed as the eentinel to alarm us; we should # 
take care it is not abused and converted into 
a traitor; the instant it degenerates into 
licentiousness it must be punished.” That is 
an opinion to which every man must sub- 
scribe, and which should be as lasting as the 
constitution itself. 

Gentlemen, I have trespassed too long upon 
your patience ; if you can reconcile it to your 
oaths, that Mr. Rowan did not publish this 
paper, or that it does not contain any matter 
Jibellpus. no man will be better pleased at an 
acquittal than I shall. But on the Other 

4 B 
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hand, I conjure you by your oaths, that unin- 
fluenced by power or prejudice, favour or 
affection, you discharge your duty to God, 
your country, and yourselves. 

Summing up. 

The Earl of Clonmell , lord chief-justice. — 
Gentlemen of the Jury ; at this late hour, it 
is some relief to the bench and myself that 
the learned gentlemen of the bar, on both 
sides, have so ably spoken in this case, that 
it is not now necessary for me to be very 
prolix or voluminous in my observations. 

I shall therefore, for your convenience and that 
of the bench, contract my observations within 
as short a space as, in the discharge of my I 
duty, I think I ought to do. 

Before I go into the particulars, or give any 
opinion upon the publication, I think it my 
duty to state and fully apprize you of a statute 
which passed the last session of parliament in 
this kingdom,* by which it is declared and 
enacted, that upon all trials by indictment or 
information (which, if it wanted it, is an ad- 
ditional solemnization of this mode of trial) 
where issue is joined, as in the present case, 
for making or publishing any libel, the jury 
may give a verdict of guilty or not, upon the 
whole matter put in issue, and shall not be 
required or directed, by the court, to find guilty 
merely upon proof of publication, provided 
the court shall, according to their discretion, 
give their opinion upon tne matter in issue, in 
Eke manner as in other criminal cases. I 
shall endeavour, as far as I can, to conform 
to the spirit and words of the law. You had 
the power to do so before, perhaps you had 
the right ; this act of parliament is a legisla- 
tive exposition of that right, and you will 
exercise it as becomes you. 

Though the evidence is not long or com- 
plicated, yet the paper is both long and com- 
plicated, therefore I will adopt that order 
which has been made by the bar, and class 
my observations under four heads, being the 
leading objects complained of in this informa- 
tion: 

* 1st. The making the government odious by 
endeavouring to disparage and degrade it. 

2d. To render the people discontented, 
not only with the government, but the con- 
stitution. 

3d. To solicit the people to take up arms, 
to intimidate the legislature. 

4th. Endeavouring, by tumult and by force, 
to make alterations in the constitution and 
government, and overturn them both. 

• Gentlemen, every thing which I shall say 
to you, will fall under one of these heads. 


* The statute passed by the parliament of 
Ireland is stat. 33 G. 3, c. 43. It is entitled 
u An Act to remove Doubts respecting the 
Functions of Juries in cases of Libel,” and is 
verbatim the same with the act passed by the 
parliament of Great Britain, which see ante 
p. 30$. 


The information, of which I have an abstract 
in my hand, is that Archibald Hamilton 
Rowan, maliciously designing and intending 
to excite and diffuse among the subjects of 
this realm, discontents, jealousies, and suspi- 
cions of our lord the king and his government, 
and to raise dangerous seditions within this 
kingdom of Ireland, and to draw it into 
scandal and disgrace, and to incite the sub- 
jects of our said lord the king to attempt by 
force and violence to make alterations in tbie 
state and constitution, and to excite the sub- 
jects of our said lord the king to overturn the 
established constitution of this kingdom, and 
to intimidate the legislature of this kingdom 
by an armed force, on the 16th of December, 
in the S2d year of the king, in the county of 
the city of Dublin, wickedly, seditiously, a ad 
maliciously, did publish a libel of and con- 
cerning the government of this kingdom, ac- 
cording to the tenor and effect following:— 
“ Society of United Irishmen to the votim- 
teers of Ireland,” &c. They state them- 
selves to be a self-created body ; they state it 
vauntingly, they say they have no authority 
save that of reason, they have no authority m 
the state. I will therefore consider the lan- 
guage of this paper as that of a body no: 
known to the constitution, calling upon the 
subjects at large, though they scorn to call 
them so. Let me bring to your minds, that 
one gentleman thought the address was to i 
new created body of volunteers; another 
gentleman thought it was addressed to the 
original and respectable volunteers; take k 
either way, if addressed to the new created 
volunteers, it was for the purposes of sedition, 
and if to the old original volunteers, it wciia 1 
be still more dangerous if they were to suc- 
ceed with them in altering the constitution 
by force. It is stated, “ William Dramas, 
president. Archibald Hamilton Rowan, secre- 
tary.” This is a strong presumption that 
Mr. Rowan was acquainted with every part of 
the paper ; it professes upon the face of h 
that ne was secretary of this society. I shall 
come, by and by, to the question of publica- 
tion ; if he published it, there does arise a pre- 
sumption that he knew what he published: 
I go no farther with that observation. 

He says, “ Citizen soldiers ; you first took 
up arms to protect your country from foreign 
enemies, and from domestic disturbances. 
For the same purposes it now becomes neces- 
sary that you should resume them.” Citi- 
zen soldiers, you first took up arms, that is, in 
ray judgment, you took them up origii&ilr 
for these two purposes, it now becomes neces- 
sary you should resume them for those pea- 
poses. “ A proclamation has been issued in 
England for embodying the militia, and one 
in Ireland for repressing seditious associa- 
tions. In consequence of both these pro- 
clamations, it is reasonable to appeebead 
danger from abroad, and danger at hamtS 
Tiie printed paper lias been proved and lead : 
it says, “ For whence but from apprehended 
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danger, are those menacing preparations for 
war drawn through the streets of this capital,” 
(innuendo, meaning the city of Dublin) “ or 
whence, if not to create that internal com- 
motion which was not found, to shake that 
credit which was not affected, to blast that 
volunteer honour which was hitherto invio- 
late.” In my opinion these words fall directly 
within one of those heads I have stated, as 
rendering odious to the king’s subjects the 
proclamation as insincere and hypocritical, as 
creating internal commotions, which it in- 
tended to restrain, and that embarrassment, 
which was not found ; that it went farther 
to the ruin of the country, shaking the credit 
which was not affected, and blasting the vo- 
lunteer honour which was hitherto inviolate; 
as if it was said to be blasted by the executive 
government. This was, in my mind, a charge 
of having created disorder, not before existing, 
of shaking the credit of the country contrary 
to the duty of government ; and blasting that 
volunteer honour, which until this instrument 
appeared never was violated. It is charging 
them, in my opinion, as insidiously as the 
meanest mind can conceive, in a most vital 
part, the peace and the credit of the country. 
Whether it was calculated to inflame the 
minds of the subjects, will be for your consi- 
deration, on your oaths. 

It says, “ There were rumours and sugges- 
tions which agitated our old men, our women, 
and children.” What is that? Why, this is 
all an imposition of government, they wanted 
to frighten you by a bugbear. “ Whatever be 
the motive, or from whatever quarter it arises, 
alarm has arisen; and you, volunteers of Ire- 
land, are therefore summoned to arms at the 
instance of government, as well as by the res- 
ponsibility attached to your character, and 
the permanent obligations of your institution.” 
Here was another imputation upon govern- 
ment; they have raised apprehensions and 
summoned these persons to take up arms. 
It goes on and says, “ We will not at this day 
quote authorities for the right of using arras ; 
but we will cry aloud even amidst the storm 
raised by the witchcraft of a proclamation.” — 
“We willcry aloud in the storm.”— Where or 
how was it raised ? It says, “ By the witch- 
craft of a proclamation.” Here was an impu- 
tation charged upon the proclamations of go- 
vernment, as raising a storm in the country. 
It says, “ To your formation was owing the 
peace and protection of this island, to your 
relaxation has been owing its relapse into im- 
potence and insignificance;” that is, when 
you were in arms this island was protected and 
in peace, and appeared to be of consideration ; 
to your relaxation has been owing its impo- 
tence and insignificance, therefore it can only 
be raised again into importance by your taking 
up arms. If that is the impression of this 
paragraph, you will consider whether this is a 
libel upon the government or not. It was a 
publication not only to the people of this 
Kingdom, but to all the enemies of this nation, 


saying that this country was in a state of im- 
potence and insignificance. 

It goes on and says that “ to your reno- 
vation must be owing its future freedom and 
its present tranquillity. You are therefore 
summoned to arms, in order to preserve your 
country in that guarded quiet, which may 
secure it from external hostility, and to main- 
tain that internal regimen throughout the 
land, which superseding a notorious police or 
a suspected militia, may preserve the bless- 
ingsof peace by a vigilant preparation for war.” 
It is impossible in a work of this kind, were 
it twice as libellous as it is, if it could be so, 
that it should not be mixed with some profes- 
sions, some parts better than others ; it must 
profess something, to be received. But it 
complains of a police and a militia that is 
suspected. It says, if you do not supersede a 
olice and militia, you cannot preserve the 
lessings of peace. I say, therefore, in my. 
opinion, no words can be more inflammatory 
than these are. 

You are chargiug the police as an evil sort 
of an establishment ; it is called a “ notorious 
police,” and the militia as consisting of per- 
sons proper to be suspected, not to be con- 
fided in. It says, “ You must preserve the 
blessings of peace by a vigilant preparation' 
for war. Citizen soldiers, to arms ! take up 
the shield of freedom and the pledges of. 
peace.” What does that say? Your arms 
only are the shield of freedom and pledges of 
peace ; therefore take up arms. “ Peace the 
motive and end of your virtuous institution. 
War, an occasional duty, ought never to be 
made an occupation. Every man should 
become a soldier in defence of his rights.” 
Was it necessary to call them together? if 
their rights were not attacked, why invite 
them to collect themselves to defend that 
right ? It says, “No man ought to continue 
a soldier for offending the rights of others. 
The sacrifice of life in the service of our 
country is a duty much too honourable to be 
entrusted to mercenaries.” They assume, or 
endeavour to assume, the power of the sword, 
and of degrading the king’s forces from that 
power with which they are entrusted. It says, 
the duty we suggest is too honourable for 
mercenaries : is not this saying, do not trust 
to the military, and at that "time when by 
public authority it was declared that the 
country was in danger? The volunteers, in 
that paper, were called upon to stand to their 
arms. Every expression of solicitation and 
stimulation 19 used. The volunteers were, 
called upon to resume their arms ; the nation 
was impotent and insignificant without it. 
Citizens, to arms ! you are summoned to 
arms : take up arms in spite of a notorious 
police and a suspected militia, and in spite of 
two proclamations. You are to do your duty 
to preserve good order in your vicinage, in 
spite of a police and fencible militia, for they 
resist peace ; and you are to do your duty in 
spite of those constituted authorities; and 
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the phrase is varied, you are invited by the 
proclamation, that is, this proclamation has 
done as much mischief as those men they 
condemn. “ It is only by the military array 
of men in whom they confide, whom they 
have been accustomed to revere as guar- 
dians of domestic peace, the protectors of their 
liberties and lives, that the present agitation 
of the people can be stilled, that tumult and 
licentiousness can be repressed, obedience 
secured to existing law, and a calm confidence 
diffused through the public mind, in the 
speedy resurrection of a free constitution, of 
liberty and of equality, — words which we use 
for an opportunity of repelling calumny.” 
That is, it is only by a military array of men 
you can have a free constitution ; that is as 
much as to say, the people of Ireland have 
not a free constitution. Whether that be the 
meaning of the paper, as charged in the in- 
formation, will be for your consideration. 

The words liberty and equality are intro- 
duced for an opportunity, say they, of repel- 
ling calumny. Where did it come from? 
Why did the society find it necessary to repel 
it? How did they repel it? By tVie words 
liberty and equality, which they think proper 
to explain in this way : “ By liberty we never 
understood unlimited frcedom,nor by equality 
the levelling of property, or the destruction 
of subordination. This is a calumny invented 
by that faction, or that gang, which misrepre- 
sents the king to the people, and the people 
to the king, traduces one half of the nation to 
cajole the other, and by keeping up distrust 
and division, wishes to continue the proud 
arbitrators of the fortune and fate of Ireland.” 
llere he says a faction or gang misrepresents 
the king to the people. Is not this an asper- 
sion, endeavouring to render the governing 
power odious? what is this gang which he 
says misrepresents the king to the people, I 
leave you to determine. Why is the misre- 
presentation ? The paper insinuates, for 
the purposes of power which they abuse. 
— “ Liberty is the exercise of all our rights, 
natural and political, secured to us and our 
posterity by a real representation of the peo- 
ple ; and equality is the extension of the con- 
stituent, to the fullest dimensions of the con- 
stitution, of the elective franchise to the 
whole body of the people, to the end that go- 
vernment, which is collective power, may be 
guided by collective will.” These are terms, 
gentlemen, which you may probably under- 
stand, though they are conveyed in an unas- 
certained and declamatory style. 

Gentlemen of the jury, at the time that the 
qualification of a voter to give his suffrage to. 
a candidate for a seat in parliament was 
originally ascertained, forty shillings was equi- 
valent then, as it is calculated, to forty pounds 
of our present currency ; from the time of 
Henry 1 to queen Anne, the value of money 
had advanced in a ratio of one* to twelve; 
from that time to this it has been as one to 
twenty ; so that a man then haying an estate 


of twenty shillings a year was equal to a 
man's having an estate of twenty pounds of 
our present money. The elective franchise 
never was in the whole body of the people in 
Great Britain or Ireland.* It savs, “ That 
legislation may originate from public reason, 
keep pace with public improvement, and ter- 
minate in public happiness. — If our constitu- 
tion be imperfect, nothing but a reform in 
representation will rectify its abuses.” In 
figurative abstracted expressions it is not easy 
to ascertain the meaning; although you have 
an impression of the object. Thus may be a 
very innocent proposition ; but to me it mar 
be a very wicked one, when applied to be 
obtained in the manner here pointed out : it 
says, “ Nothing but a reform will rectify its 
abuses — nothing but a reform will perpetuate 
its blessings;” — and then it goes on and says, 
“ We now address you as Citizens,” &c. — Not 
a word of subjects from beginning to end — 
that is a word driven out of fashion, at least 
in this publication—** Seduction made them 
soldiers, but nature made them men.” What 
had tliis charge to the soldiers to do with a 
parliamentary reform ? I quarrel not with the 
composition, it is not my duly, but in my 
mind here is a direct charge upon the military, 
that they were imposed upon, that seduction 
had made them soldiers. The sword is put 
into the hands of the sovereign, he is vested 
with it by the constitution, and yet this paper 
says, it was made an instrument of seduction. 
“ We address you without any authority, save 
jthat of reason, and if we obtain the coinci- 
dence of public opinion, it is neither by force 
nor stratagem, for we have no power to terrify, 
no artifice to cqjole, no fund to seduce— here 
we sit without mace or beadle, neither a 
mystery, nor a craft, nor a corporation.” 

Here they acknowledge they had no proper 
authority tp call the people to arms, which 
they assume to do by that publication ; they 
avow that this society di4 make no corporate 
body or legal authority. They add “ In four 
words lies all our power, universal emanci- 
pation and REPRESENTATIVE LEGISLATURE. 

Yet we are confident that on the pivot of this 
principle, a convention, still less, a society, 
less still, a single man, will be able first to 
move and then to raise the w-orld.” I rest 
here a little to consider what idea this writer 
must have of the power of the papec, when a 
single man will be able first to move and then 
to raise the world ; one of the charges is, that 
this paper intended to stir the people to anas, 
it is an admission here, a profession, a vaunt, 
that the society, nay less, a single man, may 
move and then raise the world ; the expres- 
sion is not one kingdom, but to raise the 
world. If any thine like it has happened it 
is a miserable consideration. “ We therefore 
wish for Catholic emancipation without any 
modification, but still we consider this neces- 

* Vide Prynne Brev. Pari. red. p. 187, & $ 
Whitelock, p. 90, contra , Orig . JW. 
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irv enfranchisement as merely the portal to accepted, a revolution is threatened. The 
he temple of national freedom : wide as this paper in question proceeds in the following 
ntrance is — wide enough to admit three mil- words : “ The 15tn of February approaches, 
ions — it is narrow when compared to the ca- a day ever memorable in the annals of this 
acity and comprehension of our beloved prin- country as the birth-day of New Ireland ; let 
iple, which takes in every individual ot the parochial meetings be held as soon as possible; 
nsh nation.” It is but a portal to freedom : let each parish return delegates. Let the 
rhat, unqualified emancipation ! — It is for sense of Ulster be again declared from Dun- 
ou to consider what the beloved principle is. gannon, on a day auspicious to union, peace, 
•hnancipating three millions is opening a and freedom, and the spirit of the north will 
ortal — what portal ? one which takes in again become the spirit of the nation. The 
very individual of the Irish nation— where? civil assembly ought to claim the attention of 
nto power, into the elective franchise; “it the military associations.” The civil assembly 
mbraces all that think, and feels for all that was to be atte nded by military forces ; was 
uffer.” not the intention to alter the constitution ? 

u The Catholic cause is subordinate to cur “ We have addressed you, citizen soldiers, on 
ause, and included in it; for, as United Irish- this subject, from a belief, that your body, 
nen, we adhere to no sect but to society, to uniting conviction with zeal, and zeal with 
10 creed but Christianity, to no party but activity, may have much influence over your 
he whole people. In the sincerity of our countrymen, your relations, and friends.” 
ouls do we desire Catholic emancipation ; Armed citizens was the favourite object that 
tut were it obtained to-morrow, to-morrow was to be gained ; it says, “ We presume not 
vould we go on as we do to-day, in the pur- at present to fill up the plan or pre-occupy 
uit of that reform, which would still be the mode of its execution, we have thought it 
vanting to ratify their liberties as well as our our duty to speak. — Answer us by actions, 
iwn.” You, Homan Catholics, emancipated You have taken time for consideration. Four- 
o-morrow, will not stop us, we will go on, teen long years are elapsed since the rise of 
nd unless you go on with us it will not your associations.” — This partis very material, 
ie sufficient to establish your liberty. “ For it says to the people, “ take up your arms,” 
loth these purposes it appears necessary and it says “ answer us by actions.” What 
hat provincial conventions should assemble are the actions of meu in arms? Armed asso- 
reparatory to the convention of the Pro- ciations will support the different meetings, 
estant people. The delegates of the Ca- We have spoken out to you; answer us with, 
holic body are not justified in communicat- your actions. “ Fourteen long years are 
rig with individuals, or even bodies of infe- elapsed since the rise of your associations ; 
ior authority, and therefore an assembly of a ana in 1782 did you imagine that in 1792 this 
imilar nature and organization, is necessary nation would still remain unrepresented ? 

0 establish an intercourse of sentiment, an How many nations, in this interval, have 
tnifqrmity of conduct, an united cause and an gotten the start of Ireland ?” How far Ireland 
inited nation. If a convention on the one has been backward in the number of good 
•art does not soon follow, and is not soon subjects, have they asked ? No. The question 
onnected with that on the other, the com- here is, how many nations have gotten the 
non cause will split into the partial interest ; start of Ireland ? What is meant by this start? 
he people will relax into inattention and What nations are there, that have in fourteen 
nertuess ; the union of affection and exertion years advanced more than ourselves in happi- 
v ill dissolve ; and too probably some local ness? None. What actions of other nations 
nSjurrection, instigated by the malignity of would that publication recommend to Ireland 
ur common enemy, may commit the cha- to follow ? It concludes with this sentence ; 
acter and risk the tranquillity of the island, “How many of our countrymen have sunk 
fhich can be obviated only by the influence into the grave ?” Gentlemen, X have gone 
f an assembly arising from, assimilated with through the paper mentioned in the informa- 
he people, and whose spirit may be, as it tion, and made such observations as I thought 
,'cre, knit with die soul of the nation : necessary. I do, as it is my dutyj tell you, 
nless the sense of the Protestant people be, that I think it deserves the appellations given 
n their part, as fairly collected and as judi- to it by the information. I take it to be a 
iously directed ; unless individual exertion scandalous and seditious libel ; but that is my 
onsolidates into collective strength ; unless opinion only. Gentlemen of the jury, it is 
he particles unite into mass, we may per- you who are to decide this question, whether 
aps serve some person, or some pai;ty for you think it is a scandalous or seditious 
little, but the public not at all : the nation libel ? the verdict will be yours, and not mine. 

1 neither insolent, nor rebellious, nor sedi- Gentlemen, in order to support this prosc- 

ious ; while it knows its rights it is unwilling cution, the first witness that was produced is 
> manifest its powers ; it would rather sup- John Lyster ; he told you (here his lordship 
licate administration to anticipate revolution stated the testimony of Lyster, as given upon 
y a well-timed reform, and to save their his direct examination). On his cross-exami- 
ountry in mercy to themselves.” nation he gave an account of the manner in 

Gentlemen, this last paragraph is a which he communicated this matter to Mr. 
icnacc : for if the proposal made is not Kemmis, the crown-solicitor; said he would 
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communicate to him what » he knew ; pro- 
duced the paper that was read in part by Mr. 
Rowan. Saia he did not know where Mr. 
Rowan stopt reading. Says, he (the witness) 
did not purchase his commission as ensign in 
the army ; got it through the interest ot lady 
Hobart, his relation. The witness attested 
two bonds, there was an issue directed to try 
whether those bonds were genuine. Was 
asked whether he was examined as a witness 
at that trial; believes he was examined as a 
witness; the issue was tried before Mr. Jus- 
tice Boyd; there was an award of 200/. out of 
800/. Says Mr. Lambert filed a bill against 
him about a note for 147/. which Peter Hamil- 
ton passed to witness. 

Attempts were made to impeach the credit 
of this witness upon three or four grounds : 
1st. He was a witness to the bonds which 
were alleged to have been forged — an unfair 
transaction. 2d. That he got the note from 
a person alleged to have been insane. 3d. 
That he had got a commission. 4 th. That it 
was not probable he made this memorandum. 
I can only say, he has given a rational ac- 
count of this business ; but it is your duty to 
judge of his credit ; it is my duty to make ob- 
servations, which it is your duty to reject if 
they are not well founded. lie says he is an 
ensign in the 40th regiment, lie got the 
commission through the interest of a relation ; 
and it appears the arbitrators did give his 
brother since, part of the demand, by which, 
if it weighed a leather in the case, they 
thought the bond was not a forgery. Says it 
was usual to take memoranduitis on getting 
papers of this kind. Says there was about 
150 or 200 volunteers in the room. Was 
Lyster’s evidence not satisfactory to you, he 
was the only witness to this great part of the 
case. This observation has been made : 
“ What! 150 persons present, and not one of 
them comes forward to attest the innocence 
of Mr. Rowan !” 150 volunteers or United 

Irishmen, and not one comes forzeard , — many of 
them would have been proud to assist him ; their 
silence speaks a thousand times more strongly 
than any cavilling upon this man's credit ; 
the silence of such a number is a volume of 
evidence in support of the prosecution .* — 
But the next witness does, in my apprehen- 
sion, as far as he goes, confirm every word 
said by Lyster. Morton says, he saw num- 
bers of persons in the room doing some busi- 
ness at the table. Saw Mr. Tandy and Mr. 
Rowan in the room. The witness had seen 
them before that day. lie identified Mr. 
Rowan in court. lie appeared to take an ac- 
tive part in the business. Witness got admis- 

• In the Dublin Edition of this trial the 
passage in italics is omitted ; a note states 
that “ the editor is here under a necessity of 
introducing an hiatus, the printer having re- 
fused to print this part according to the notes 
furnished to him by the editor.” The passage 
was however afterwards printed in a London 
edition, from which I have transcribed it. 


sion into the gallery. He saw a bundle of 
papers on the table, several were distributed 
to the mob in the street, who called out fer 
more. The witness got a paper which he 
ve to a person who said he had lost it. 
itness said he heard part of a paper read, 
containing the words u citizen soldiers to 
arms.” If it stood upon this man’s evidence, 
here was not evidence of publication ; and if 
it rested upon him alone, you should acquit 
the defendant ; but as corroborating the tes- 
timony of Lyster, it is very material. 

If the counsel for the defendant intended to 
discredit the witnesses for the prosecution, 
they have failed. A gentleman from Galway, 
a Mr. Blake, was produced, who says he now 
lives in Dublin, gave his evidence as to Lyster, 
which I shall come to by-and-by. Morton’s 
credit was not questioned. Morton, on his 
cross-examination, said, he was an apprentice 
to a gold-beater — Believes the persons he saw 
at the room in Cope-street were in the uni- 
form of the old volunteers — Is sure he saw 
Mr. Rowan there — Some of the persons wore 
scarlet with different coloured facings — witness 
said he could see from the gallery what was 
done at the table. He gave the paper, the 
day he received it, to a person in the house 
where the Dublin Journal is printed. The 
paper was then read which I have stated to 
you, and you have heard so much of. Here 
the prosecution was rested. 

On the part of the defendant was produced 
Mr. Francis Blake, to show that John Lyster 
was a person not to be credited upon his oath. 
Mr. Blake was asked whether Lyster was a 
man to be believed upon his oath ; he answered 
he could not say he is not to be believed upon 
his oath ; hut he would hesitate. The witness 
was produced to show that Lyster should not 
be believed upon bis oath, but Blake said no 
such thing. In a question, whether the oath 
of one man ought to be received, where an- 
other man swears he ought not to be believed 
upon his oath, then you would have one 
man’s oath against another. The credit of 
Lyster is not affected by what Mr. Smith, the 
second witness, has said. The third witness 
to this point was Mrs. Hatchell ; she said she 
knew John Lyster ; she was asked whether 
he was to be believed upon his oath? she said, 
according to her opinion he was not to be be- 
lieved upon his oath — She said the witness, 
John, had prevailed on his brother to quit his 
wife, and said he was married to another wo- 
man, which was not truth — said she heard 
declarations from John’s elder brother, and 
that was one of the reasons why she said the 
witness, John, ought not to be believed upon 
his oath. In the usual course of evidence no 
proof has been adduced to prove that the wit- 
ness Lyster ought not to be believed upon his 
oath. 

Gentlemen of the jury, I think this is the 
evidence on both sides, as correctly as I have 
been able to take it. As to the fact of publi^ 
cation, it is ray duty to tell you, there is very 
strong evidence that Mr. Rowan did publish 
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tiat paper, and did publish it knowing what 
e published, and as to the other matter, whe- 
ther it is a libel, I have told you I thought 
he matter libellous — libellous in the extreme ; 

now tell you that is my opinion. If you, 
ipon the whole matter, believe, upon your 
iaths, that Mr. Rowan published the paper 
,nd with the criminal intention stated in the 
□formation, and for the purposes ascribed to 
lim, you ought to find him guilty, for I think 
be paper entitled to, and deserves the appel- 
ation annexed to it — it is a seditious libel, 
f you believe he did not publish it; if you 
lisbelieve the evidences which have been un- 
ontradicted ; if you believe he published it 
>y mistake or ignorance, not meaning to pub- 
isb this paper, which might happen, but of 
vhich there is not a tittle of evidence in this 
ase, you will find him not guilty. 

I will state this direction in other words ; 
f you find him guilty, it must be, because you 
>elicve in your consciences he published it, 
md that you believe the innuendos are true; 
ncaning, as well as you understand this paper, 
eading it separately or collectively together, 
hat he published it with a criminal intention: 
hat is, adopting its sense and meaning. If 
f'ou acquit him, it must be, because you do 
lot believe he published it or that he did not 
nean to adopt its sense and meaning. I must 
ell you his thinking it not mischievous, is 
lot a reason why you should acquit him. His 
hinking he was doing right, if you believe the 
ntention of the paper was to raise forces to 
ntimidatc the legislature, which is the great 
>bject complained of, though he was thinking 
le was right to accomplish nis object by every 
neans, will not be an excuse ; that would 
ead to the acquittal of every felon upon earth, 
f a man was accused of a felony, and he 
hought he was doing a right thing to murder 
lis neighbour, thinking he was doing a right 
hing would be no excuse to him. If the de- 
endanl’s object was merely a reform in par- 
iament, yet if he endeavoured by force, or by 
ilegal means to obtain it, you ought to find 
tim guilty. I have stated the facts, and 
nade such observations as occur to me to be 
lecessary — I have stated the point of crimi- 
lation, and I now leave to you to dispose of 
he question ; and have not the least doubt 
ou will do as becomes you. If I have been 
efective, I shall be corrected by my brethren, 
ffiom you will hear with pleasure and infor- 
nation. 

The honourable Mr. Justice Boyd. — Gentle- 
men of the jury ; My lord Clonmell has so 
illy stated the information, it is not neccs- 
ary for me to repeat it. With regard to his 
bservations, I adopt them every one in the 
ame degree of latitude in which he delivered 
hem : I think the paper deserves the appel- 
ition in the information : it is a false, scan- 
alous, and malicious libel My lord Clon- 
lell mentioned an act of parliament which 
as made upon its being thought the judges 
ent too far in former cases, it gives you 
awer to decide ou questions of this kind, 


whether libel or not ; you are to give your 
opinion upon the whole "of the matter, and 
therefore you are not bound to find according 
to our direction. My opinion concurs witji 
lord ClonmelTs, that the paper is a libel. If 
you, gentlemen of the jury, are of a different 
opinion, you are not bound to go by the opi- 
nion of the court, in point of law, in a case 
of libel. 

You have heard the evidence, and the first 
question which arises is, whether there was 
any publication of this paper by Mr. Rowan? 
If you arc of opinion, that Mr. Rowan did not 
ublish the paper in question, you must acquit 
ira. If you think it is not a libel, even 
though he did publish it, you ought to acquit 
him. If he published it by mistake or igno- 
rantly, that is a ground for acquittal. But 
his own opinion of what he thought right, 
even in obtaining the emancipation of "the 
Catholics, or a parliamentary reform by force 
of arms ; however laudable he thought him- 
self, the intention of the publication was a 
criminal one, and in that case you ought to 
find him guilty. 

The honourable Mr Justice Downes. — Gen- 
tlemen of the jury; The few words I shall 
trouble you with, will be in concurrence with 
what you have heard from the rest of the 
Court. The fact of publication depends upon 
the evidence you have heard, and the degree 
of credit you will give to the witness. I 
agree in the observations upon Lyster’s testi- 
mony, no degree of difficulty occurs in contra- 
dicting him, if what he said was false. If 
you do believe that Lyster deserves credit, 
the publication of this paper is proved to have 
been made, industriously, by tne defendant, 
knowing its contents; and under such 
circumstances as, I should not hesitate to 
say, adopted its contents. If you believe it 
was published under these circumstances 
which you have heard, it will be for your 
consideration to determine, whether it be a 
libel, and with what intent it was published ? 
I concur in the observations upon its coutcnts, 
and I am unable to read it without being of 
opinion that the tendency of this paper is to 
excite to arms the persons to whom it was 
addressed, and for the purpose of making al- 
terations in the government of this kingdom, 
as charged in the introductory part of tne ill- 
formation. If you believe the account of the 
mode of publication given by Lyster, and be- 
lieve the defendant adopted this paper as his 
act, you are to look for the intent upon the 
paper itself, and on which you are to decide. 
If you believe that the general tendency of it 
was to excite tumult irT the country, and to 
call to arms any description of men, no doubt 
can be entertained that it is libellous, and it 
must be imputed to the defendant, he having 
given no evidence of a contrary intention. 

To attempt to effect by force any alteration 
in the constitution of the country, or to over- 
awe the legislature by force — any such act of 
force woul<l be high treason ; and to publish 
a paper to excite people to do such an act, 
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bo man can doubt is a libel. If you do think 
such was the tendency of the paper in ques- 
tion, you cannot hesitate totind the defendant 
guilty. There was no evidence to show the 
tendency of the paper was of a contrary na- 
ture. The intentions of the publisher are de 
ducible from the paper itself; if it was the 
purpose of die publisher of the p; per to attain 
an alteration in the state by force, it was a 
criminal intention, however desirable the al- 
teration might be supposed to be, or whether 
the object sought tor was in itself right, 
or not. 

I will not trouble you any farther. I have 
given the case the best consideration I am 
able. You will decide upon it according to 
your oaths, and I have no doubt the defendant 
will have every justice in your hands. 

The jury withdrew, taking with them the 
printed paper which had been read in court, 
and in about ten minutes returned, and 
brought in their verdict, — We find Archibald 
Hamilton Rowan — Guilty * 

Lord Clonmell. — Do the counsel for the de- 
fendant desire four days time to move in ar- 
rest of judgment? 

Mr. Curran . The only instructions l have 
from my client are to disclaim any application 
of that kind : he does not wish to take ad- 
vantage of errors in the record, if any there 
be, but » now ready to attend to receive what 
sentence the court may be pleased to pro- 
nounce. 

Loid Clonmell . — (After conferring with the 
other judges) We will not pronounce judg- 
ment till tour days. — Mr. Sheriff, take care of 
your prisoner. 

The counsel for Mr. Rowan here objected, 
that he was not a prisoner — he had not been 
in custody- he had not given bail upon this 
information — he was bound in no recogni- 
zance — was served with no process — ‘he had 
appeared to the information by attorney — he 
pleaded by attorney — the issue was tried after 
the manner of a civil action, a word merely 
of the record being read, and the defendant 
was not given in charge to the jury as the 
practice is, where he appears in custody. Mr. 
Rowan attended the trial, it is true, but the 
Court had no judicial cognizance of him ; the 
information could have been tried in his ab- 
sence — he attended as a common auditor, 
and the witness being called upon to point 
him out at the desire of the bench, might 
have been a satisfaction to them to see that 
the witnesses were speaking of the same per- 

* When this verdict was first brought in, 
there was a loud clap of approbation com- 
menced in the outer hall, it is presumed from 
a misconception that the jury had acquitted 
the defendant ; for when the verdict was re- 
peated, and the word guilty, sufficiently 
stressed, the clap was changed into hoc tings 
and hissings, and groans, that lasted with 
very little remission, during the remainder of 
the sitting of the Court— Orig. Edit . 
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son, but it was altogether unprecedented in 
such cases as the present. Mr. Rowan was 
ready for sentence — he claims no indulgence 
— does not insist upon the four-day rule ; but 
if the Court, for their own accommodation, 
choose to defer the sentence for four days, 
they have no legal authority for sending Mr. 
Rowan to prison, until sentence pronounced, 
or the usual and accustomed process issued 
against him. 

Lord Clonmell . — If the attorney-general 
consents, I have no objection. 

The attorney-general had left court, and 
the solicitor for the crown remained silent 

Lord Clonmell. —The defendant is a con- 
vict, as such he is a prisoner — the law must 
have its course. Adjourn the Court. 

Accordingly the Court was adjourned. 

Mr. Rowan was conveyed to the New Prb 
son, attended by both the sheriffs, and a for- 
midable array of horse and foot guards. 

Monday , February 3, 1794. 

A Habeas Corpus, grounded on the affida- 
vit of Mr. Matthew Dowling, Mr. Howan’s 
solicitor, was granted to bring up John 
Coultry, confined in Newgate for debt, to sw ear 
an affidavit ; Mr. Rowan was also ordered op 
for the same purpose : when their affidavits, 
together with those of William Porter, John 
William Atkinson, and Francis Clarke, were 
sworn. 

Mr. Recorder moved the Court to set aside 
the verdict obtained on Wednesday last, and 
grant a new trial in this cause, pursuant to a 
notice served on Mr. Attorney-general, and 
grounded on these affidavits, the contents of 
which he set forth. 

Mr. Attorney general , having after some 
time come into court, moved the Court to 
appoint a day to have Mr. Rowan brought up 
for judgment. 

Lord Clonmell appointed to-morrow, and at 
the same time acquainted the attorney gene- 
ral with the recorder's motion, and the na- 
ture of the affidavits, 

The Attorney-general then desired to have 
them read ; which they were, as follows i 

The King, at the prosecution of the right ho- 
nourable Arthur Wolfe, his majesty’s at- 
torney-general, against Archibald Hamilton 

Rowan. 

William Porter of the city of Dublin, 
printer, maketh oath, that since the com- 
mencement of the prosecution in this cause, 
and previous to the trial had on Wednescta 
last, he this deponent had a conversation with 
George Perrin, of Castle-street, in the city of 
Dublin, bookseller, in the coarse of which 
the said George Perrin declared to this depo- 
nent, that this country and ite trade never 
could flourish until Napper Tandy and Ha- 
milton Rowan were transported or hangnd, or 
words to that effects and deponent was mirk 
astonished and concerned, recoUeetutt the 
declaration made, wheat he discowereotfcat 
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the said George Perrin bad been one of the 
jury who tried the said defendant, and found 
him guilty of the misdemeanor in this 
cause. 

William Porter. 

Sworn in court this third day of 
February, 1794. 

Carmichael and Bradshaw D. C. C. 

The King, at the prosecution of the right 
honourable Arthur Wolfe, his majesty’s 
attorney general, against Archibald Hamil- 
ton Rowan. 

John William Atkinson, of Skinner* row, in 
the city of Dublin, watch-maker, maketh 
oath, that some time in the month of August 
last past, as deponent best recollects the time, 
on the morning after the night whereon some 
illuminations had been made upon the event 
of the capitulation of Valenciennes, this de- 
ponent had some conversation with George 
Ferrin, of Castle-street, bookseller, respecting 
the volunteers of Ireland ; in the course of 
whicn the name of Archibald Hamilton Row- 
an, the defendant, with several others, was 
frequently mentioned ; and the said George 
Perrin did, upon that occasion, utter a good 
deal of acrimonious and disparaging language 
and observations against the body of volun- 
teers in general, and against the said Archi- | 
bald Hamilton Rowan in particular, with se- i 
veral others ; and the said George Perrin did ' 
then, upon that occasion, also say that they ! 
(meaning as deponent well understood and is 
convinced) the said Archibald Hamilton 
Rowan, with several others, deserved and 
ought to be hanged. Deponent saith he is 
credibly informed, and verily believes, that 
the said George Perrin was one of the jury 
who on Wednesday night last found the said 
Archibald Hamilton Rowan guilty of the mis- 
demeanor in this case. 

John William Atkinson. 

Sworn in court the third day of 
February, 179 L 

Carmichael and Bradshaw, D. C. C. 

The King, at the prosecution of the right 
honourable Arthur Wolfe, his majesty’s 
attorney- general, against Archibald Hamil- 
ton Rowan. 

James Coultry, of the city of Dublin, gen- 
tleman, maketh oath, that he has known 
John Lyster, who appeared and gave evi- 
dence on the trial in this cause on Wednesday 
last, as deponent is credibly informed and be- 
lieves, and saith, that from his own know- 
ledge, the said John Lyster ought not to be : 
credited upon his oath in a court of justice ; 
in as much as this deponent saw the said 
John Lyster take a false oath upon the holy 
Evangelists, stating that a horse or mare his 
property, which was seized for debt, was the 
property of George William Lyster, and not 
the property of any other person whatsoever; 
and deponent saith that he the said John did 
personate his said brother George William 
VOL. XXII. 


Lyster, and impose himself on a magistrate of 
the city of Dublin in that narac; w and that 
under the character and in the name of the 
said George he the said John did take the 
said false oath, although the said, George was 
then labouring under a wound, unable to 
leave his bed ; which oath he took in a deli- 
berate, cool manner, notwithstanding depo- 
nent had previously reoionstrated in a parti- 
cular manner upon the enormity and danger 
of his doing so ; and deponent further saith, 
that shorth after the tune said John Lysfer 
took the said false oath as aforesaid, he rte- 
ceived a letter from a man of reputation, resi- 
dent in the neighbourhood ot the country 
where said John Lyster and his two brothers 
Thomas and George Lyster had lived ; by 
which letter deponent was informed, and 
which he verily believes to be true, the said 
Thomas Lyster had made an affidavil in the 
country, precisely contradicting, upon his oath, 
the fact sworn to by John in the name of 
George, as the said 1 homas swore said horse 
was his particular property, sworn to as afore- 
said, in Dublin, by the said John Lyster;— 
and which two affidavits deponent has fre- 
quently seen. 

James Coultry. 

Sworn in court the third day of 
February, i794. 

A. Cakmichael. 

The King, at the prosecution of the right 
honourable Arthur Wolfe, his majesty’s 
attorney-general, against Archibald Hamil- 
ton Rowan. 

Francis Clarke, of Denmark-street, in the 
city of Dublin, peruke-maker, maketh oath, 
that he is well acquainted with John Lyster, 
the person who, as deponent is credibly in- 
formed and believes, appeared and gave evi- 
dence on Wednesday last, in this case on be- 
half of the prosecutor* and deponent saith 
that, from his own knowledge, the said John 
Lyster ought not to be credited on his oath, 
in a court of justice, as this deponent has 
known the said John Lyster to have per- 
jured himself; for deponent saith that having 
been well acquainted with the said John Lys- 
ter for five or six years past, during which 
time the said John Lyster had been frequently 
in the house and shop of deponent, and dur- 
ing which time depo.nent had constantly 
dressed his hair : about three years ago or 
upwards, upon deponent having caused the 
said John Lyster to have been summoned to 
the court of conscience for a small sum of 
money due deponent by said Lyster, h the 
said Lyster attended in said court pursuant to 
said summons, and being sworn on the holy 
Evangelists by alderman Emerson, in pre- 
sence of this deponent and several others, in 
a peremptory manner, said Lyster deposed 
i that he never had known or seen deponent 
before, or been in deponent’s house, and that 
he did not know deponent’s name, notwith- 
standing deponent positively saith- the said 
4 C 
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John Lyster had, for near three years previ- 
ous to that time, frequently, from time to 
time, been in the bouse and shop of this de- 
ponent, in presence of many persons, and ne- 
vertheless deponent had two or three days 
previous to said Lyster’s taking said oath, met 
said John Lyster passing over Essex-bridge, 
and there talked to him ter some time ; and 
deponent further saith, that in the course of 
three years last past, the said John Lyster, 
as deponent has good reason to be convinced, 
has been guilty of penury in various other 
instances. 

Francis Clarke, 

Sworn in court the third day of 
February 1794. 

Carmichael and Bradshaw, D. C. C. 

The King, at the prosecution of the right 
Iwnouraole Arthur Wolfe, his majesty's 
attorney-general, against Archibald Hamil- 
ton Rowan. 

The defendant, Archibald Uamiton Rowan, 
maketh oath that, since the trial had on 
Wednesday last, in this case, and after de- 
fendant had been pronounced guilty by the 
verdict of a jury impannelled and sworn bn 
the said trial, deponent has received credible 
information, which he is convinced is true, 
that several persons, who had until after said 
trial aud verdict been strangers and utterly 
unknown to deponent, would be material wit- 
nesses, on behalf ofdeponcnt, upon said trial ; 
and that had the said witnesses been known 
and attended thereon, the testimony of John 
Lyster, who was the principal evidence on 
behalf of the prosecution, would have been 
fully discredited. Deponent further saith he 
has also, since said trial and verdict, been 
credibly informed, and verily believes some 
of the persons who were on said jury have, 
previous to said trial, made use of expressions 
tending to disapprove of deponent and his 
conduct, respecting the subject matter of this 
prosecution : and which induces deponent to 
believe they had, previous to said trial, been 
biassed against, and had formed impressions 
in their mind unfavourable to deponent. De- 
ponent further saith, that from the daily in- 
formation and accounts which deponent and 
his friends have received, and are receiving, 
of the life; conduct, and character of said John 
Lyster, he has no aoubt of proving fully and 
satisfactorily, that the said John Lyster ought 
not to be believed on his oath. 

Archibald Hamilton Rowan. 

Sworn in court the third day of 
Februaiy, 1794 

A. Carmichael. 

After Mr. Rowan's affidavit was read, it 
was deemed advisable by his counsel, that 
he should make a further one. The Court 
were accordingly pleased to wait until it was 
prepared and swem. It was thqn read as 
Mows : ' 


against A . Hamilton Rowan, Esq . (1134 

The Ring, at the prosecution vf the light 
honourable Arthur Wolfe, his majesty? 
aUernty- general, against Archibald Hamil- 
ton Rowan. 

The defendant, Archibald H amil ton Rowan, 
maketh oath, that he hath heard the several 
affidavits of Francis Clarke, James Couhiy, 
William Porter, and John William Atkinson, 
this day made in this cause, read in opes 
court, end saith that all and every the muter? 
contained in said affidavits* and every of 
them, were utterly unknown to tins deponent 
until after the trial and verdict in this cause ; 
and that this deponent had no reason to be- 
lieve, and never heard until after said tral, 
that said persons or any of them cook! have 
given evidence of the racts S w o rn to this fev 
by them, or any of them, in their said SSdi 
vits mentioned; or any other material evi- 
dence upon thfe trial of Rife issufc in thiscanse. 
This deponent further saith that he heard tk 
evidence given by John lyster tmd WitSaa 
Morton upon the said trial, charging depon en t 
~ with having read, distributed, amd puwfehti 
the paper in the information in tbik tm 
mentioned, at Cope-street, in Pardon’s fet- 
ing- room ; and this deponent positively s*ea§ 
that the said testimony was utterly fake. De- 
ponent further saith that be hoard, and be- 
lieves, John Gifford, one of the aherife* tad 
by whom, or his under-sheriff, the paftflfc) of 
the jury was arrayed to try this danse, is a&d 
has been for some years the conductor arpft- 
prietor of a news-paper generally rousifafedi 
government paper; that the said Gilford ha* 
also some lucrative employment ih tht im- 
nue, and a commission in the Dublin it rife ; 
and that he verily believes the k&id G&rd 
was and is strongly prejudiced against depo- 
nent ; and that tne said Giffard did fetm to 
have a panne! ofsuch persons atTayefl^B be 
knew, or believed, to be unfairly pn gprife d 
against this deponent 
Akchidald Hamilton Rowan. 

Sworn in court the third d^r of 
February, 1T$4. 

G.JmOv 

After it was read the court asked Hie attor- 
ney-general, whether he wished fer to 
have these affidavits answered ; to which be 
having replied in the negative, Oka Gnat 
ordered Mr. Rowan to be brought wp tomor- 
row, and adjourned. 


Tuesday, February 4, 171*4. 

Mr. Recorder said, he was iutfactrilht 
there were four new affidavits, a war tt at she 
same put pose as those read yestordnr,4o 
prove that others of the juma fed taat* 
preeaioos of enmity against Mr. fepw t- 
fore the trial* ond prayed that tbcywisfgfebe 
read. 

Mr. Attorns# *Gcndhd fe dfet 

yesterday was the Jast4ay «n wh ich feai 
davits could be made* tbd tsOmit — 1 - 
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teMptri *brm$ ethers without any notice; Mr. Qnrran . There was no objection 
He was wilting that this case should meet made yesterday to the reading of affidavits, 
tile fairest and fullest investigation, but would which were made and sworn in the presence 
not consent that the rules of court should be of the Court. Mr. Attorney-General has 
departed from on this, more than on any himself said that the defendant was at liberty 
Other occasion. yesterday ; if so, he is equally within the rule 

Mt Recorder. I am very sensible that in to-day, for this is only a continuation of the 
ordinary civil eases, where any motion is same motion: — this is a question put, as it 
made to set aside a verdiet, the party must were, to the conscience of the Court, viz. do 
apply withir} four days, and lay a sufficient your lordships think that justice has been so 
ground for the motion ; but even then the done, that it ought not to be sent to a nevf 
Court would sometimes indulge the party inquiry; and shall any rule of practice be 
with another day, to lay before it new mate- suffered to preclude the light, which should 
rials, in advancement of justice. The inten- inform that conscience ? — It would be absurd 
ties of the traverser, or his counsel, was not j that no distinction should be made between 
to do any thing by surprise, or to bring these ordinary and extraoidinary cases ; in small 
affidavits hastily forward, to prevent the matters summary justice iis enforced ; but in 
crown from answering them ; we are willing such a case as this (he would speak as guard- 
to give any reasonable time for that purpose, edly as possible) the Court will consider that 
But your lordships will consider the circum- punishment is not inflicted vindictively, but 
stances in which this traverser stands ; that for example and prevention ; and that no- 
he is in confinement, and not at liberty to thing gives so much force to the preventive 
search for evidence, or the necessary mate- effect of sentences of courts of justice, as all 
rials for his defence ; not standing in the si- the word being able to say, every fair inquiry 
tuation of a defendant in any civil action, but has been made, and the sentence has passed 
in a situation which the law regards so far, as in consequence of an impartial verdict. There 
never to impute laches to any man whilst he is a way known to our law to set verdicts 
is in prison. If it is necessary, I am in- aside, where there has been any abuse of 
strutted that affidavits can be made, that the justice ; any fault in the returning officer, 
matters, now brought forward, were only dis- the jury, or the witnesses ; or any mistake in 
severed since the rising of the Court yester- the Court : — all applications and information 
day, and there is scarce an hour that further for this purpose nave been received with in- 
evidence does not come forward, tending to dulgence ; and upon the most cool inquiry it 
show the truth and reality of the present has been found that the verdict, upon which 
case. The information now offered to the the sentence was had, must have satisfied 
Court has been so lately brought to light, that the reasonable, fair, conscientious mind of 
the agent has not had time to brief the affi- any man this it is which gives to the sen- 
davits ; l have only been informed, on ray tence of the law that good and tranquillizing 
way into court, of the purpose for which they effect, for which alone it is intended, 
are brought forward, and am still ignorant of We are now prepared to show that more of 
their contents; and as the justice of the case these jurors have made express declarations 
may be advanced, and no inconvenience can of malice, and shall it lie in the mouth of the 
raw! from it, I trust your lordships will allow prosecutor to say, there is a rule which 
these affidavits to be read, and the motion operates like a trap upon the conscience of 
either to eo forward now, or to wait till the the court of Kings’ s- bench; that after a cer- 
eouasel for the crown 6hall have an opportu- tain moment it becomes so helpless, that let 
nity ef answering them. what will arise, it can do justice no longer ? 

Mr. Attorney-General. The rank, charac- I say the rules are the instruments, not the 
ter, or situation of any man standing in this tyrants of the court; as to the point of prao- 
cotlrt accused of a crime, I conceive to be a ticc it is conceived that trials at bar are not 
mqtter of perfect insignificance, when put in within the four day rule ; but I go upon a 
competition with the settled rules of distri- more solid ground, and appeal to this, that 
tmtive justice. There are a certain number the Court has a right to receive information, 
o# days given to move in arrest of judgment, at any time, in furtherance of justice; if it 
for a new trial ; within which tne party is were necessary to cite cases, there has been a 
to lay before the Court the ground upon very late one in this court, where it has ex- 
whiei be means to inove ; all then that is erased the very same discretion, 
insisted upon is, that this defendant should be After the verdict was brought in, not bav- 
fcpuqd by the same rule that binds every man ing the least idea that there was any fact ex- 
if) the like circumstances : for if a party should isting which could impeach the verdict, the 
be at liberty from day to day to bring forward traverser’s counsel stated, that if it was the 
new affidavits, there never would be an end pleasure of the Court, be should appear to re- 
ef npy prosecution. Mr. Recorder’s observa- ceive sentence ; and let roe observe that he 
tien ctiows the good sense of this rule ; he did not at that time conceive that he was in 
says new materials are pouring in every hour custody; he was not called on to appear: 
— I {Ipybt it not; ax?a that new affidavits there was np order, and the only judicial 
may come m to-night ; and the same argu- knowledge the Court had of his being pre- 
incuts used to day will be used to-morrow. 
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seat, was thftt a witness turned to him, to | 
identify him ; if then, instead of being at l 
large, as he ought to have been, he was put 
into prison, where he had not the same op- 
portunity of procuring evidence, however 
universally it might exist, can there be a 
stronger circumstance to show that he is pe- 
culiarly entitled to the indulgence he seeks? 

Mr. Fletcher, on the same side. When I 
see the temper of the audience which sur- 
rounds me, 1 shall avoid ranching upon pub- 
lic topics with the same delicacy, which the 
gentleman who preceded me has done. If 
justice is the object of this prosecution, why 
stand upon such punctilious points of p ac- 
tice, and inter apices juris Y In the rase al- 
luded to, it was insisted that the four day 
rule did apply to trials at bar, but the Court 
decided olherwise. and there is good reason 
for the distinction ; in cases coming-from the 
country this rule is necessary, to prevent the 
one party from keeping the postea in his 
pocket, until he could surprise the other at a 
time when he was not, perhaps, so well pre- 
pared to impeach the verdict; it is necessary, 
then, that there should be a fixed time that 
no advantage may he snatched ; but there is 
no analogy to a case ot this kind, which is 
entirely in the hreast of the Court. 

In the dean of St. Asaph’s case,* a great 
prosecution instituted, like this, to answer 
the ends of public peace and public policy, 
the Court did exercise its wisdom upon the 
merits of the business before it; the rule was 
not adhered to, but the parties were let in 
after the four days had expired. As to the 
objection which has been thrown out, that if 
this matter is postponed we may come in to- 
morrow, and the next day, and so on ; it is an- 
swered, that we will undertake, if it should 
lie over till to morrow, to rest satisfied, and 
seek for no more materials. 

This is merely a point of practice, and it 
strikes my mind as folly to say, that so high 
a court as this has not its practice within its 
.own power. 

The Earl of Clonmcll , lord chief justice. 
On the day that Mr Rowan was convicted, 
wc were called upon for judgment; but we 
conceived, that even if it was not a matter of j 
right upon adjudged cases, it was still proper, i 
that the defendant should have four Jays to 
question the verdict, or move in arrest of j 
judgment. Suppose, instead of that, we had 
then pronounced judgment, all argument 
would have been concluded, for it would have 
been absurd to say, that he should have been 
suffered, utter that, to unravel the proceed- 
ings; then what has passed since? A motion 
has been made and entertained upon affida- 
vits, stating facts, of which the party has had 
information since that day ; I mention this to 
show, that there has been no precipitancy in 
the Court, nor possible hardship in what it 
has done. Yesterday Mr. Rowan made an 

” ~ * VoIT XXI. p. 847. "" 


affidavit, some others were also made ; Mr. 
Rowan desired to make a further one, and 
the Court waited till a late hour, till it was 
composed and sworn ; the attorney- general 
was then called upon, who declined to answer 
these affidavits; the Court then certainly 
concluded it was to hear no more of the col- 
lecting of materials for this motion, but that 
it should go on and be argued like every 
other of the same kind. 

It is said the rule of court, with respect to 
moving for new trials, does not extend to 
cases tried at bar, in the city of Dublin ; that 
does not apply to this case, for the reason be- 
fore mentioned, that within four days judg- 
ment would be pronounced ; so that trunz the 
nature of the thing, this motion must be 
made within four days. 

See what consequences would follow, from 
the letting iu affidavits pending a motion of 
this kind ; there is not an argument to be 
used by counsel on either side, that would 
not lay the foundation for a new affidavit, so 
that a motion would never have an end. 

We arc all of opinion, that it would in- 
troduce confusion into the practice of the 
Court, and be a pernicious precedent, and tint 
the affidavits cannot be read. 

[Here there took place some altercation 
upon the question ot practice, who should 
first go on ; the traverser’s counsel insisting, 
that the affidavits prim6 facie entitled them 
to their motion, and that the usual practice 
of giving the last word to the crown did not 
extend to a motion of this kind ; but the 
Court upon the authority of the King against 
Horne,* desired the defendant’s counsel to 
proceed in support of the motion.] 

Mr. Fletcher. This is a prosecution highly 
interesting, not only to that most respectable 
individual” who is the immediate object of it 
(for so 1 shall continue to call him notwith- 
standing the verdict), but also to the commu- 
nity at large; it is a great prosecution di- 
rected upon solemn ana deliberate grounds, 
to attain the ends of public peace and public 
justice ; the Court will scrutinize into a v® r 
diet that affixes the guilt of a high misde- 
meanor on a character so respectable; the 
only end of such prosecutions must be to 
deter otheis from the commission of similar 
crimes, and to satisfy the public mind, ami to 
convince the world that guilty practices do 
not go unpunished ; it therefore becomes ne- 
cessary, that such a verdict should be tree 
from the shadow of objection, otherwise so 
far from having the salutary effect proposed, 
it might have a very different one ; men will 
scan the ground upon which such verdicts 
have been had ; points of practice, and ob- 
jections inter apices juris, amongst the quirks 
and pranks of the law will then vanish, aad 
the public will stamp reprobatiou on a verdict 
obtained under circumstances of suspicion 
and unfairness. 

* See the case ante Vol. 3yX. p. 651. 
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The affidavits, on which we ground our i 
motion, are now to be taken as true as the | 
gospel, the verity of them cannot he shaken ; : 
the gentlemen concerned for the prosecution > 
have been called on to answer them, and < 
have not done it ; these affidavits, then, fur- I 
nish three objections to the verdict. 1 

1st. As to the person upon whose evidence | 
alone (upon the tace of your lordships notes) ' 
the verdict could be sustained, two or three 
affidavits go pointedly to show that he is ut- 
terly destitute of credit. 

2dly. ' here is another class of affidavits 
impeaching one of the jurors for deep malign 
nity conceived against my client. I 

3dly. There is that of the traverser himself, j 
%vho swears that the testimony of the wit- | 
nesses was false, and further that he has rea- > 
son to believe that the person, who arrayed 
the panne!, did it through favour, and pur 
posely chose men hostile to him and to his 
principles. 

Now even if any one of these grounds 
taken separately, were not sufficient to shake 
the verdict, it becomes a matter of high con- 
cern to see whether the result of the whole 
does not, at the least, furnish a doubt that 
justice has not been done ; if *o, it brings it 
within the great principle upon which alone 
new trials should be granted. It cannot be 
expected that a case should be found, appo- 
site in every minute particular ; the present 
case has a good deal of novelty, and I cannot 
find any accurately agreeing with it ; but you 
have the high authority oi that luminary of 
the law, lord Mansfield, thus declaring him- 
self in the case of Bright and Enyon, 1 Bur. 
** If we have reason to think that justice has 
not been done, we will send it to another 
examination.’’ It is upon such broad princi- 
les that I go, and if that was the opinion of 
is lordship, in a civil action, between man 
and man, with how much greater reason 
should it be so in a trial between the sove- 
reign of the land and so respectable a citizen, 
who is accused of violating the laws of that 
land, to which it was his duty to be amena- 
ble. Will any man in his right reason say, 
that the great, broad, liberal, principle should 
not be applied a fortiori to a case of this kind, 
where the liberty of the subject is at stake, 
with all that he holds dear; — where the 
public peace, and the opinion the world may 
entertain of public justice, are involved ? 

Taking it then tor granted, that this prin- 
ciple applies at least as strongly to criminal 
cases, as to civil, there are abundance of au- 
thorities in the books- [Here Mr. Fletcher 
apologised for not being better prepared, hav- 
ing only got his brief on his way to court.] — 
In Bac. pt. New Trials, there is a case where 
new evidence was let in, and it is true 
that there are in the same page, cases where 
it was refused; what conclusion is to be 
drawn from this, but that every case of this 
nature stands upon its own peculiar founda- 
tion, and is not to be strictly governed by any 


decided case, because when it is not a ques- 
tion of abstract law, but a consideration ema- 
nating and flowing from a combination of cir- 
cumstances, never the same in any two cases, 
it is of all questions that can come before a 
court of common law, that most peculiarly 
within its own sound judicial discretion, that 
can be gathered from reporters, differing in 
attention and ability, in some bioad princi- 
ples of general analogy: wherever there is 
any strong leading feature in the case, it 
must be judged of according to its own ten- 
dency and effect: it is apparently from the 
oscitancy of the reporters, from their being 
unacquainted with the facts, and fur want pi 
more correct and particular notes, that we. 
find so much seeming contradiction, otherwise 
we should find the opinions of the judges- 
nearly the same iu all similar cases, but vary- 
ing with the peculiar circumstances of each 
particular case ; as in the present, the verdict 
certainly would not be set aside, unless it 
appeared that the new evidence came to the 
parties knowledge since the trial. 

But there is a circumstance which, in ray 
opinion, pointedly distinguishes this from all 
other cases, viz. that the new evidence is ap- 
plicable to the credit of the principal witness, 
upon whose testimony the verdict must have, 
been found, and not to any substantive 
matter, making a particular ingredient in the. 
case Nor is it a new substantive defence. 
For the court has wisely said, we will not set 
aside verdicts on account of evidence, which 
might reasonably have come to the know- 
ledge of the party before, for then whenever 
the point, upon which he rested, proved in- 
sufficient, he would next shiA his ground, and 
try some new sort of defence. 

Having often searched for cases of this 
kind, I can say, upon my recollection, that 
there is none like the present to be found ; 
your lordships then have no guide but your, 
own discretion, and your own notes to recur 
to, where you will sec in what point of view 
this gentleman’s evidence appeared. 

At the trial, he admitted that two bonds 
had been set up by his younger brother against 
his elder, which he was called to prove, as a . 
subscribing witness: he admitted, that the 
genuineness of these bonds had been the sub- 
ject matter of suits in courts of justice; that 
both his father in his lifo-time, and since his 
death, his eldest brother had impeached the 
authenticity of these bonds, to which he had 
signed his name, as a witness : he admits an 
issue out ofChaucery to try their authenticity : 
that they went dowm and were the subject 
matter o* a trial ; but that some compromise 
being mentioned, a juror was withdrawn and 
the matter submitted to referees, who gave 
only 200/. instead of 800/. which was the 
value of the bonds. He was asked whether 
he was examined at the trial, to prove the 
validity of these bonds; his auswer was, I 
cannot charge my memory with these facts ; 
a pretty extraordinary answer from one who, 
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w other respects, has been so accurate. Since 
the commencement of this business, he has 
got a commission by the good offices of a 
ladv, who was his relation ; and before that, 
he had no business nor profession. 

Thus did the testimony of this witness, 
who alone attempted to bring the publication 
home to the traverser, appear extremely sus- 
picious, even upon his own examination. It 
will appear upon your lordships notes, that a 
gentleman from the same neighbourhood was 
afterwards asked, Is such a person to be cre- 
dited upon his oath ? he answered, it was a 
very hard matter to say $ but made use of the 
words, i( I might hesitate.” Another was 
examined; what did he say ? — “ It is a very 
hard question — I know but little more than 
what happened on the trial, where he was ex- 
amined ; I would for ray own part give him 
very little credit 1 * But being pressed again, 
he said he did not think himself warranted to 
say, he was not to be credited, from any par- 
ticular knowledge of his own. A very respect 
able witness of the other sex was then called, 
who said she would not credit him upon his 
oath. She was eross-examined in a manner 
which plainly showed, that the conductors of 
the prosecution were aware that the character 
and credit of the witness was to be impeached, 
and by whom it was to be impeaehed, and yet 
have been able to bring forward nothing to 
support it. This lady was asked, if there was 
any particular infidelity which she had to 
complain of in the witness? she answered, 
that ne had a brother who was married to her 
daughter, whom he had endeavoured to 
seduce from his wife. This however not 
proving sufficient at the trial to discredit the 
wjtpe$s, I trust we shall now be allowed to 
bring forward the new matter, which has 
since come to our knowledge, in oorroboration, 
explanation, and illustration of what passed 
there. 

The hair-dresser charges the witness with 
direct perjury ; he states that he knew him, 
and dressed his hair for a length of time, and 
sued him for the debt thereby incurred, in the 
court of conscience, where the other on his 
oath, denied that he had ever seen him, or 
that he ever knew his name, although the 
halr-dresser swears to a conversation that 
passed between them that day, upon Essex- 
nridge. There has been time to answer that 
affidavit, it remains however uncontradicted: 
therefore I am entitled to take it as true, ana 
it ought to have as much weight as that of the 
most dignified person in the state. It is the 
same thing as if this wituess had been called 
upon the table, and gone done without cross- 
examination, and then where would have 
been the evidence to support the publication ? 

There is also another witness who tells a 
story about a horse cause, when Lyster made 
an affidavit, and therein perjured nimself, by 
personating and swearing m the name of his 
brother. 

It is true, at the trial, the jury would have 


been judges of the credit of the witnesses, but 
your lonwhips would net have passed over 
the testimony of these two men, and if yen 
bad then stated, that there was not a single 
witness but himself, to give any legal proof* ef 
publication, it is for your lordships to judge, 
whether the jury would have found the ver- 
dict they did ; and it is enough for ne, if 1 
can even raise a doubt, to use lord Mansfield's 
words, in Bright v. Knyon — whether justice 
has been dene. 

But it does not stand upon the ground 
alone, of the impeachment of the witness, 
there are two other affidavits impeaching the 
conduct of one of the jurors. Perhaps h may 
be argued from public convenience, that 
when the party has not been fortunate enough 
to find evidence of this kind befbre the triri, 
upon which to challenge the array or the an 
tieular jurors, it is better that the individual 
should abide his misfortune, than that coo- 
fusion and irregularity should be introduced 
into the jurisprudence of the country ; bat I 
trust your lordships will make that eansiden- 
tion bend to the greater question — has justice 
been done ? 

What is judicial discretion?* It is tbs 
sound application of judicial k n ow l e dge a ad 
good judgment to the peculiar circumstances 
of each individual ease it is the investiga- 
tion ef every minute circumstance in a pro- 
ceeding, to which sound sense and liberal un- 
derstanding ean be applied. 

But you nave also the affidavits of that res- 
pectable map, of whom the voice of the king- 
dom of Ireland will say, that he would not 
sully his unspotted honour by using any an* 
worthy artifice for the purpose of evading any 
punishment however great 

This alone ought not to shake the verdict; 
but will any man attempt to say, that an affi- 
davit of that kind, which has been admitted,, 
and has been read, and must obtain the b el i ef 
of every man in and out of court, will not 
have some weight to induce your lordships p 
suspect that justice has not been done. 

Mr. Fletcher then recapitulated the four 
grounds of the motion. 

1st. New evidence not discovered till after 
the trial. v 

fd. New evidence to impeach that witness 
without whom (had he been out of the way) 
there eould have been no verdict ef con- 
viction. 

3d. Evidence to impeach the jury. 

4th. The evidence of the traverser aa well 
to the witnesses as the sheriff. 

And concluded, that it would be more be- 
coming the officers of the crown to a a j p w e 
will net have sueh a verdict as this to g* 
abroad and be scrutinised in every eonstxy, 
where the English language is read. If wo 
cannot have a conviction consistent with jus- 
tice and with deceney, we will have no p e . 

* With respect to judicial d ucf Qti> % iep 
the note to the case ef Rtohard Th e mftm 

anti Vol. VIII, pp. 56, 57. 


Digitized by ^ooQie 



1 133] for publishing a Sedition* Libel A. D. 1794* F 1134 


M Recorder, oa the sa tefc side, followed 
Mr. Fletcher, putting the tame arguments in 
a striking and varied point of view ;— he ob- 
served* that by setting aside this verdict and 
sending the cause back again u> receive a 
solemn, serious, and deliberate investigation 
from a fair jury of the country, returned by a 
returning officer whom the traverser has no 
reason to distrust, there oould not follow the 
smallest mischief ; and then, if upon fair evi- 
dence laid before the court on one side and 
the other, he should happen to be convicted, 
that conviction would have the effect which 
was intended; but if this verdict were to 
stand after the evidence which had appeared 
upon the trial, and after the lights which had 
been thrown upon it since, there is not a per- 
son present in the court, and believing that 
testimony false* who would not feel sorrow, 
te see the judgment of a court of justice so 
founded. 

If this gentleman had been indicted in the 
ordinwy way, for a misdemeanor, he would 
have had an opportunity of knowing the party 
proMceting, and the specific charge made 
against him. But when an information is 
filed te Officio, it is the practice of the officers 
of the crown to keep the information they 
receive m their pocket for their own justifi- 
cation, and the defendant is dot authorised to 
call upon the crown for a copy of the exami- 
nations swotw. 

The Earl of Clonnull , chief-justice — When 
this was mentioned before, it occurred to 
me that there hid been an examination sworn 
before a magistrate, and ho was not prevented 
from applying for it. 

[More Mr. Return appealed to Mr. Justice 
Downes, whether be usd not, when before 
hia^ requested to know who the perjured vil- 
lain was that oould have sworn against him, 
and whethet, for that purpose, he had not 
been inclined to refuse the oner of bail, choos- 
ing rather to go to prison, that he might 
know his accuser and prosecute him (for he 
had been refused a Copy of the examinations), 
and said, that had he gone to gaol then, as he 
was inclined, he would have been, without 
doubt, acquitted, when the former sheriffs 
were in office, and whoa there was not the 
same selection of jurors. 

Dmmet, Justice— Admitted that the de- 
fender* haul stated nothing but what passed, 
saddbafehe had got no information from him 
respecting the pros e cu to r.] 

Mr. Utiatodtr . — The person prosecuted f* 
#c*o knows nothing more than what appears 
upon the information filed, which gives hhn 
not tbeeauUsetiotinuttion of the witness who 
is totproqecute hits. 

He the* made some pointed observations 
upen vthe testimony of Lystec. wboswore that 
thtfeweee ooe or twohundsed people walking 
up and down, having no seats ; and yet in 
the midst of to much confusion, he was able 
from a distant gaHery, to distinguish that gen- 
tlr—nFs voiqfo which did not appear very loud, 
• 


nor very shrill, nor very remarkably articulate, 
in reading a paper which he presumes to swear 
was the very paper which is the subject of 
this prosecution; nor could he remember 
whether be had been examined some time 
within three years, upon so important a ques- 
tion as a forgery imputed by one of his bro* 
there te another, and in which he was him- 
self involved. 

But even if he could be supposed an honest 
man, his testimony was bad, as, to say the 
best, his memory and apprehensions must 
have been very defective. 

If those circumstances of discredit had not 
appeared upon the trial, it might have been 
improper to admit them now ; but in the pre* 
sent situation of things, it would be a favour 
to the witness, if he thinks he has been slan- 
dered, to give him an opportunity of showing, 
upon a new trial, that he » not perjured : ana 
as it was said to be an easy matter for the de* 
fendent to bring a third person out of this 
crowded and promiscuous assembly to con- 
tradict him, so it cannot be difficult for him to 
bring some individual out of a private gallery 
to support him. 

The evidence of Morton was most palpably^ 
false, for he swore that his uncle Gifford, to 
his belief, had not any thing to say to the 
conduct of the Dublin Journal, nor could he 
say any thing of the relationship that subsisted 
between his cousin Ryan and the sheriff, who 
was their common uncle. 

And he concluded by observing, respecting 
the travereer, that at all events it would not 
convict him in the opinion of unprejudiced 
and moderate men, to have gone farther in 
such circumstances than moderate men would 
go ; that the traverser, whose affidavit scarcely 
any man in the community would doubt, had 
sworn that the evidence of Lyster was false, 
and that the jury were prejudiced, and re- 
turned by a person adverse and hostile to him ; 
and that the public oould not but feel horror 
at a sentence pronounced upon such a founda- 
tion. 

He protested solemnly, that feeling for the 
dignity and character of the administration of 
justice in this country, he was more interested 
in the event of the present motion, than in 
that of any other in which he was ever con- 
cerned. The king had not in his dominions 
a subject more warmly attached to the consti- 
tution in church and state than he ; but he 
was, at the same time, a friend to the rivil 
and religious liberties of the people. The 
man who goes too far in doing wnat he thinks 
may tend to secure these, may be censured by 
moderate men, but he will not, therefore, 
cease to be esteemed by moderate men. Mr. 
Rowan may, perhaps in some instances, hare 
gone too far on this subject ; but his conduct 
has always been known to originate in the 
best and purest motives, and there was not 
in society a man more respected, nay, ad- 
mired— than he. — It was, therefore, essential 
in the highest degree, that a verdict, by which 
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such a man was subjected to public and exem- 
plary punishment, should be above all excep- 
tion. 

Mr. Curran, on the same side. It was an 
early idea, that a verdict in a criminal case 
could not be set aside inconsu/to rtge , but the 
law had stood otherwise, without a doubt to 
impeach its principle, for the last two reigns 

Common sense would say, that the discre- 
tion of the Court should go at least as far in 
criminal as in civil cases, and very often to 
go no farther would be to stop far short of 
what was right ; as in those great questions 
where the prosecution may be considered 
either as an attempt to extinguish liberty, or 
as a necessary measure for the pttr|K>se of , 
repressing the virulence of public licentious- 
ness and dangerous faction ; where there can 
be no alternative between guilt or martyrdom, 
where the party prosecuted must either be 
considered as a culprit sinking beneath the : 
punishment of his own crimes, or a victim 
sacrificed to the vices of others. But when it | 
clearly appears that the party has fallen a 
prey to persecuting combination, there re- 
mains but one melancholy question, how far 
did that combination reach ? 

There have been two cases lately decided 
in this very Court ; the King and I’entland, 
where the motion was made and refused; 
and the King and Bowen, where it was 
granted ; both of which show, that captious 
sophistry, and technical pedantry, had here, 
as well as in England, given way to liberal 
and rational inquiry; and that the Court 
would not now, in their discretion, refuse a i 
motion of this kind, unless they could at the 
same time, lay their hands upon their hearts, 
and say, they believed in their consciences 
that justice had been done : such was the 
manly language of one of their lordships (Mr. 
Justice Downes) ; and such the opinion ot the 
Court on a former occasion. 

He then cited 7 Modern, 57,* as referred to 
in Bacon, tit. Trial, to show that where there 
was good ground of challenge to a juror, not 

* This is cited erroneously. The words in 
Bacon are, “ If there were good cause of 
challenge to one of the jurors, but this was j 
not known, and consequently could not be 
taken advantage of at the trial, the Court will 
grant a new trial, " and for this he cites 
7 Mod. 54, Ilyon v. Ballard : in that case, 
however, as reported in 7 Modern, nothing to 
the above purport will be found ; but in the 
case of lady Herbert v. Shaw, 11 Mod. 119, 
the Court [Lord Holt, C. J. and Powell, 
Powys, and Gould, Justices] said “ if a party 
have cause of challenge, and know of it time 
enough before the trial, if he do not chal- 
lenge he shall not have a new trial ; contra , 
if he has not timely notice of it." With 
respect to the authority cited in the text by 
Mr. Curran, see the observations of the earl 
of Clonmell, C. J. and of Mr. Justice Downes, 
post. 


known at the trial, it was sufficient cause for 
setting aside the verdict. 

In England they have a particular act of 
parliament, eutitling the party to strike a 
special jury to try the fact, and then he has 
time between the striking and the trial to 
question the propriety of that juiy : here my 
client had no previous information, till the 
instant of trial, who his jurors were to be 

There are certain indulgences granted at 
times perhaps by the connivance of humanity, 
which men, who are not entitled o demand 
them in an open court, obtain nevertheless 
by sidelong means; and perhaps the little 
breach which affords that light to tlie mind 
of the man accused, is a circumstance con- 
cerning which the Court would feel pain, even 
if railed upon, to say, that it should in all 
cases be prevented : but to overturn princi- 
ples and authorities, for the purpose of op- 
pressing the subject, is what this Court will 
never ao 

The first of the affidavits I shall consider, 
is that of the traverser. I do not recollect 
whether it states the sheriff, in avowed terms, 
to be an emissary or an hireling agent of tbe 
Castle, therefore I do not state it from tbe 
affidavit ; but he swears, that he does believe 
that he did labour to bring into tbe box a 
jury full of prejudices, and of the blackest 
impressions; instead of having as they ought, 
fair and impartial minds, and souls like wShe 
paper. 

This sheriff now stands in court, he might 
have denied it if he would, he had an oppor- 
tunity of answering it ; but he has lell it an 
undenied assertion he was' not certainly 
obliged to answer it, for no man is bound to 
convict himself. But there is a part of that 
charge which amounts, at least, to dni, 

“ Your heart was poisoned against me, and 
you collected those to be my judges, who, if 
they could not be under the dominion of bad 
dispositions, might be at least the dupes of 
ood.” The most favourable thing that can 
e said is this, you sought to bring against 
me honest prejudices, but you brought against 
me wicked ones. The very general charge, 
that he sought for persons who be knew were 
most likely to bring prejudices with them into 
the jury box, is a part of the affidavit that it 
was incumbent on him to answer if he coukL 

I do not contend, that what is charged in 
the affidavit would have been a ground of 
principal challenge to the array ; but I hold it 
to be the better opinion, that a challenge to 
the array for favour does well lie in tbe 
mouth of the defendant. 

The ancient notion was, you shall not chal- 
lenge the array for favour where the king is a 
party,* the king only can challenge for 
favour; for the principle was, that every men 
ought to be favourable to the crown; hot, 
thank God, the advancement of legal kn o w - 
ledge, aud the growing understanding of the 

* See the note to p. 1038, of this Yoknc* * 
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a ge, have dissipated such illiberal and mis- 
chievous conceptions. 

Bull am putting too much stress upon such 
technical, discarded, and antiquated scruples. 
The true question has been already stated 
from the authority of Mr. Justice Downes, 
and that question is* Has justice been done ? 

It is a matter upon which scarce any under- 
standing would condescend to hesitate, whe- 
ther a man had been fairly tried, whose triors 
had been collected together by an avowed 
enemy, whose conduct had been such, as to 
leave no doubt that he had purposely brought 
prejudiced men into the box. 

In every country where freedom obtains, 
there must subsist parties. In this country 
and Great Britain I trust there never will be 
a time when there shall not be found men 
zealous for the actual government of the day. 
So, on the other hand, 1 trust, there will 
never be a time, when there will not be found 
men zealous and enthusiastic in the cause of 
popular freedom and of the public rights. If, 
therefore, a person in public office suffers his 
own prejudices, however honestly anxious he 
may t>e for a prosecution carried on by those 
to whom he is attached, to influence him so 
far as to choose men, to his knowledge, 
devoted to the principles he espouses, it is an 
error which a high court of judicature, seek- 
ing to do right and justice, will not fail to 
correct. 

A sheriff, in such a case, might not have 
perceived the partiality of his conduct, because 
lie was surveying it through the medium of pre- 
judice and habitual corruption : but it is impos- 
sible to think that this sheriff meant to be im- 
partial, it is an interpretation more favourable 
than his conduct will allow of ; if he deserved 
any credit at all, it is in not answering the 
charge made against him : at the same time, 
that," by not answering it, he has left unim- 
peached the credit of the charge itself. 

[Here the sheriff tendered some form of an 
affidavit, which the Court refused to have 
sworn or read, for the same reason that those 
sworn, and tendered by the defendant's coun- 
sel, had been before refused. Mr. Curran, 
however, consented to its being sworn and 
read; but the attorney-general declined it, 
being unacquainted with the contents, and 
uninstructea as to its tendency ; it therefore 
was not sworn.] 

Mr. Curran . Is this, then, the way to 
meet a fair application to the Court, to see 
whether justice has been done between the 
subject and the crown ? I offer it again ; let 
the affidavit be read. And let me remind the 
Court, that the great reason for sending a 
cause back to a jury is, that new light must 
be shed upon it; and how must your lord- 
ships feel, when you sec that indulgence 
granted to the conscience of the jury, denied 
to the Court ? 

Mr. Attorney General . I am concerned 

that any lawyer shouk} make a proposition in 
VOL. XXII. 


the manner Mr. Curran has done; he pro- 
poses to have an affidavit read, provided we 
consent that others, which the Court have 
already refused, should be now read.* I did 
not hear it offered ; but is it to be presumed 
I will consent to have an affidavit read, about 
which I know nothing ? Yesterday, without 
any communication with a human being, I 
did say, that I conceived it unnecessary to 
answer any of the affidavits, thinking that 
they were "not sufficient to ground the applica- 
tion made to the Court. And is it presumed 
1 am so mad as to consent to the reading of 
affidavits which I have not seen ? 

[Here some altercation took place, and the 
Earl of Clonmell , chief justice, interposed, say- 
ing, that the counsel had certainly a right to 
argue it upon the ground, that the sheriff was 
biassed, and did return a jury prejudiced 
against the traverser.] 

Mr. Curran was then proceeding to ob- 
serve upon the expression of one of the jury, 
sworn to in another affidavit, “ that there 
would be no safety in the country, until the 
defendant was either hanged or banished ;” 
when it was asked by the Court, whether the 
time of its coining to the knowledge of the 
traverser, that the sheriff was biassed, was 
stated in his affidavit ? 

Mr. Curran answered, he was in prison, 
and could not have the attendance of those 
counsel, whose assistance he had in court; 
and besides, from the nature of the circum- 
stances, it was impossible he could have beeix 
sufficiently apprized of its consequences ; for 
he saw not that panel till the day of the trial, 
when he could not have had time to make 
any inquiry into the characters, dispositions, 
or connexions of the jury. Mr. Curran then 
reverted to his argument on the expression of 
the juror. 

If triors had been appointed to determine 
the issue, favourable or not, what would have 
been their finding? Could they say upon their 
oaths, that he was not unfavourable to that 
party against whom he could make such a 
declaration? 

Favour is not cause of principal challenge, 
which if put upon a pleading, would conclude 
the party. Favour is that which makes the 
man, in vulgar parlance, unfit to try the ques- 
tion. And as to the time these facts came to 
his knowledge, he has sworn that he wa9 
utterly ignorant of them at the time of his 
coming into court to take his trial. 

I will not glance at the character of any ab- 
sent noble person, high in office ; but let it be^ 
remembered, that it is a government prose* 
cution, and that the witness has, from a low. 
and handicap situation, scraped himself into 
preferment perhaps, for I will put the best 

* It may not be improper to observe that 
Mr. Attorney -General mistook Mr. Curran’s 

roposal, which was an unqualified offer to 

ave Mr. Gifford's affidavit read. Orig. Ed. 

4 D 
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construction upon it, by offering himself as a 
man honestly anxious for the welfare of his 
country ; in short, it is too obvious to reauire 
iuiy comment, what the nature of the whole 
transaction has been, that he had got his com- 
mission as a compensation, pro labort impen- 
dendo, and came afterwards into court to pay 
down the stipulated purchase. 

Had this, then, been an unbiassed jury, 
was there not something in all these circum- 
stances, that might have afforded more deli- 
beration than that of one minute per man, for 
#nly so long was the jury out ? and had this 
been a fair witness, would he have lain down 
tinder a charge, which if true, ought not only 
to damn this verdict, but his character for 
ever ? W hat would a corps of brother officers 
think of a person charged, upon oath, with 
the commission of two wilful perjuries, and 
that charge remaining undenied ? Here is 
an undenied charge in point of fact ; and al- 
though I do not call upon the Court to say, 
that this is a guilty and abominable person, 
yet surely the suspicion is strongly so, and 
must be considered. This was at least a ver- 
dict, where the evidence went to the jury un- 
der slighter blemishes than it will if my client 
has the advantage of another trial, for then he 
will put out of the power of man to doubt 
that this witness has been periured; — This 
witness, who has had notice, fcotn here and at 
Ihe trial, of the aspersions on his character, 
and yet has not called a human being to say 
that he entertained a contrary opinion of 
him. 

Was he known any where ? Did he crawl 
anobserved to the castle ? Was it without the 
aid or knowledge of any body, that that gaudy 
plumage grew on him, in which he appeared 
ill court ? If he had been known for any 
thing else than what he is stated to be, it was, 
upon that day, almost a physical impossibility, 
mi a court-house, which almost contained the 
country, not to have found some person, to 
give some sort of testimony respecting his 
general character. For though no man is 
Round to be ready at all times to answer par- 
ticular charges, yet every man is supposed to 
come with his public attestation or common 
and general probity. But he has left that 
character, upon the merits of which my client 
is convicted, unsupported, even by his own 
poor corporal swearing. . You are called upon 
then, to say, whether upon the evidence of a 
being of this kind, such a man as that is to be 
convicted, rand sentenced to punishment, in a 
country where humanity is the leading feature 
even of the criminal law. 

He then observed upon the second witness. 
— A man coming to support the credit of an- 
other collaterally, is himself particularly 
pledged ; then what was his testimony ! He 
did not know whether Mr. Giffard was con- 
cerned in the newspaper !!! And now, you 
have the silence of Giffard himself, in not an- 
swering Mr. Rowan's affidavit, to contradict 
that. And next, he did not Jaiow whether 
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his own cousin-german was the relation of their 
common uncle !!! I call upon you, ray lords, 
in the name of sacred justice, and your coun- 
try, to declare whether the melancholy scenes 
and murderous plots of the meal-tub and the 
rye-house ♦ are to be acted over again? And 
whether every Titus Oates that can be found 
is to be called into your courts as the common 
vouchee of base ana peijured accusation ? 

He then proceeded to another ground, 
namely, that the direction of the court wa* 
not, as he conceived, agreeable to the law of 
Ireland. The defence of my client (he added) 
was rested upon this, that there was no evv 
dence of the fact of publication ; upon the in- 
credibility of the fact, and the circumstances 
of discredit in the character of the witness: 
yet the Court made this observation : “ Gen- 
tlemen, it scarcely lies in the mouth of Mr. 
Rowan to build a defence upon objections of 
this kind to the characters of witnesses, be- 
cause the fact was public ; there were many 
there ; the room was crowded below ; the gal- 
lery Was crowded above ; and the publicity of 
the fact enabled him to produce a number of 
witnesses to falsify the assertion of the prose- 
cutor, if in fact it could be falsified ! w Is that 
the principle of criminal law? Is it a part of 
the British law that the fete of the accused 
shall abide, not the positive establishment of 
guilt by the prosecutor, but the negative 
proof of innocence by himself? Why lias it 
been said in foolish old books, that the law 
supposes the innocence of every man till the 
contrary is proved ? How has it happened 
that that language has been admired lor its 
humanity, aifd not laughed at for its absurdity, 
in which the prayers of the Court are address- 
ed to Heaven for the safe deliverance of the 
man accused ? How comes it that so much 
public time is wasted in going into evidence 
of guilt, ‘if the bare accusation of a man did 
call upon him to go into evidence of his inno- 
cence ? The force of the observation is this 
— Mr. Rowan impeaches the credit of a wit- 
ness, who has sworn that he saw him presect, 
and doing certain acts at a certain meeting ; 
but it is asked, has he substantiated that dis- 
credit, by calling all the persons, who were 
present, to prove his absence from that meet- 
ing, which is only stated to have existed by a 
witness whom he alleges to have peijofcd 
himself? 1 call upon the example ot judical 
character ; upon the faith of that high office 
which is never so dignified as when n sees hs 
errors and corrects them, to say, that the 
Court was for a moment led away, no as to 
argue from the most seductive of all sophisms, 
that of the petitio principii. 

See what meaning is to be gathered from 
such words : we say the whole that this man 
has sworn is a consummate lie ; show k lobe 
so, says the Court, by admitting a pert of it to 
be true. It is a false swearing; it is a con- 
spiracy of two vyitn^sses against this defec- 

♦See Vol. IX, p. 357. 
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dant ; well then, it lies upon him to rebut 
their testimony, by proving a great deal 
of it to be true ! Is conjecture then, in cri- 
minal cases, to stand in the place of truth 
and demonstration? Why were not some of 
those — (I will strip the case of the honour of 
names which I respect) — but why were not 
some of those, who knew that these two per- 
sons were to be brought forward, and that 
there were to be objections to their credit— if, 
as it is stated, it happened in the presence of 
a public crowd, rushing in from motives of 
curiosity, why were not numbers called on to 
establish that fact? On the contrary, the 
Court have said to this effect ; Mr. Rowan, 
you say you were not there ; produce any of 
those persons with whom you were there, to 
swear you were not there ! You say it was a 
perjury; if so, produce the people that he has 
peijured himself in swearing to have been 
there ! But as to your own being there, you 
can easily show the contrary of tnat, by pro- 
ducing some man that you saw there ! You 
say you were not there? Yes. There were 
one hundred and fifty persons there : now 
produce any one of those to swear they saw 
you there! 

It is impossible for the human mind to sup- 
pose a case, in which infatuation must have 
prevailed in a more progressive degree, than 
when a jury are thus, in fact, directed to re | 
ceive no refutation nor proof of the perjury of 
the witness, but only of his truth. We will j 
permit you to deny the charge by establishing 
the fact : we will permit you to prove that 
they swore falsely to your being there, by 
producing another witness to prove to a cer- 
tainty that you were there. — [Interrupted by 
lord Clonmel l.) 

The Earl ot Clonmell , chief justice. — The 
reasoning of the Court was strong upon that 
point : this is a transaction stated by the wit- 
ness to have happened in open day, in a 
crowded assembly in the capital, a:nidst a 
number of persons dressed in the uniform of 
Hamilton Rowan. There lias been nothing 
suddenly brought forward to surprise the tr*- 
verser ; yet what has he done ? did he offer, 
as in the common course, to prove an alibi V 
It is stated to be at 8uch a day ; the witness 
swears at such an hour — the place is sworn to 
have been full of people, of Mr. Rowan's 
friends: but if there was even a partial as- 
sembly it would be easy still to proauce some 
one of those persons who were present to 
say, that the fact did not happen which has 
been sworn to, or if you say Mr. Rowan was 
not there, it is easier still to prove it by show- 
ing where he was : as thus ; I breakfasted 
wtfchitkn, I dined with him, I supped with 
him, he was with me, he was not at Pardon’s; 
disprove that assertion by proving an affirma- 
tion inconsistent with it. 

Mr. Curran . — I beg leave to remind the 
Court of what fell from it. “ He may call,” 
said the Court, u any of those persons ; he 
has not produced one of them;” upon this, I 


think, a most material pointdoes hang. “ He 
might have called them, for they were all of 
his own party.” 

The Earl of Clonmell . — That is, if there 
were such persons there, or if . there was no 
meeting at all, he might have proved that. 

Mr. Curran . — There was no such idea put 
to the jury, as whether there was a meeting 
or not : it was said they were all of his party, 
he might have produced them, and the non- 
production of them was a “ volume of evi- 
dence” upon that point. No refinement can 
avoid this conclusion, that even as your lord- 
ship now states the charge, the fate of tlife 
man must depend upon proving the negative. 

Until the credit of the witness was estab- 
lished he could not be called upon to brink 
any contrary evidence. What does the duty 
of every counsel dictate to him, if the case is 
not made out by his adversary or prosecutor? 
Let it rest; the Court is bound to tel l the jury sd, 
and the jury are bound to find him not-guilty. 
It is a most unshaken maxim, that nemo tent- 
tur prodere seipsum And it would indeed be 
a very inquisitorial exercise of power, to call 
upon a man to run the risk of confirming the 
charge under the penalty of being convicted 
by nil dicit. Surely at the criminal side of 
this Court, as yet, there has been no such 
judgment pronounced. It is only when the 
party stands mute of malice, that such ex- 
tremes can be resorted to. I never before 
heard an intimation from any judge to a jury, 
that bad evidence liable to any and every ex- 
ception ought to receive a sanction from the 
silence of the party. 1 he substance of thb 
charge was neither more nor less than this: 
that the falsehood of the evidence shall receive 
support and credit from the silence of the mah 
accused. With anxiety for the honour and 
religion of the law, I demand it of you, must 
not the jury have understood that this silence 
was evidence to go to them ? Is the meaning 
contained in the expression “ a volume of evi- 
dence” only insinuation ? I do not know 
where any man could be safe ; I do not knoW 
I what any man could do to screen himself from 
; prosecution ; I know not how he could be 
sure, even when he was at his prayers beforfe 
the throne of Heaven, that he was not passing 
that moment of his life, on which he was to 
be charged with the commission of some 
crime, to be expiated to society by tbe forfer- 
| ture of his liberty or of his life ; I do not 
know what shall become of the subject, if 
a jury are to be told that the silence of 
the man charged is a 44 volume of evidence” 
that he is guilty of the crime : where is it 
written? I know there is a place where vuf* 
gar phrenzy cries out, that the public instru- 
ment must be drenched in blood ; — Where de- 
fence is gagged, an<ithe devoted wretch must 
t perish. But even there the victim of such 
tyranny is qot made to fill, by voluntary si- 
lence, the defects of his accusation, for his 
tongue is tied, and therefore no advantage is 
taken of him by toftstruction; it cannot be 
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there said that his not speaking is a volume 
of evidence to prove his guilt. 

But to avoid all misunderstanding, sec what 
is the force of my objection : is it that the 
charge of the Court cannot receive a practica- 
ble interpretation, that may not tcrrily men’s 
minds with ideas such as I have presented ? 
No — I aip saying no such thing: I have lived 
too long, and observed too much not to know, 
that every word in a phrase is one of the feet 
upon which it runs, and how the shortening 
pr lengthening of one pf those feet will alter 
the progress or direction of its motion. 1 am 
not arguing that the charge of the Court can- 
not by apy possibility be reconciled to the 
principles of law; I am agitating a bigger 
questiou ; I am putting it to the conscience 
of the Court, whether a jury may not have 
probably collected the same meaning from it, 
which I have affixed to it, and whether there 
ought not to have been a volume of explana 
tion, to do away the fatal ponsequenccs of 
such mistake, 

Op what sort of a case am I now speaking ? 
on one of that kind, which it is known has 
been beating the public heart for many 
months : which from a single being in society 
Jias scarcely received a cool or tranquil exami- 
nation. I am making that sort of application, 
which the expansion of liberal reason, and the 
decay of technical bigotry have made a fa- 
voured application. 

In earlier times it might have been thought 
sacrilege to have meddled with a verdict once 
pronounced ; since then, the true principles 
pf justice have been better understood; so 
that now, the whole wisdom of the whole 
Court will have an opportunity of looking over 
that verdict, and setting right the mistake 
which has occasioned it. 

Mr. Curran made other observations, either 
to corroborate his own, or to answer the op- 
posite counsel ; of which it is impossible to 
give an exact detail ; and concluded : You are 
standing on tlie scanty isthmus that divides 
the great ocean of duration ; on one side of 
the past, on the other of the future: a ground, 
that while you yet hear me, is washed from 

} >eneath our feet. Let me remind you, my 
ords, while your determination is yet in your 
power, dum versatur adhuc intra penetralia 
Vesta , that on that ocean of future you must 
set your judgment afloat. And future ages 
will assume the same authority, which you 
have assumed ; posterity feel the same emo- 
tions which you have felt, when your little 
hearts have beaten, and your infant eyes 
have overflowed, at reading the sad history 
of the sufferings of a Russelor a Sydney. 

[The conclusion of Mr. Curran’s speech was 
marked by another burst of applause, similar 
to those which accompanied his former exer- 
tions in this cause.] 

Wednesday, February 5, 1794. 

Mr. Attorney-General, for the Crown. My 
Jords ; it is my business to offer such argu- 


ments as occur to me. to resist what has been 
advanced in favour or Mr. Rowan, upon thU 
motion to set aside the verdict and grant a 
new trial. 

It is to me, my lords, a great happiness, 
that it has arrived at this stage, when the sub- 
ject will be examined by the rules of legal 
reasoning, without an appeal to the passions 
of men, or any attempt to influence the ar- 
gument by topics deduced from extrinsic 
matter. I should be sorry when I return to 
my own house, that passion should so hr 
make me forget my reason. It is the duty 
of every man, whether prosecutor or advocate 
for the prosecuted, to promote the ends of 
justice, and obtain decisions upon argument, 
and argument alone. It is not the duty of 
counsel to determine the weight of argument 
they are to offer the best arguments they can; 
when they pass that, they pass the bounds of 
duty, 

This, my lords, is said to be a verdict 
against evidence, because the credit of the 
principal witness was such, as that he de- 
served no credit, and that now, if the verdict 
be set aside, new evidence will be offered, 

I since come to the knowledge of the party, 

; farther to show that the witness did not de- 
; serve credit. Another ground is this, that 
i the sheriff, who returned the jury, had a pre- 
judice against the accused, and laboured to 
1 procure a panel prejudicial against Mi. 

! Rowan. Another ground is, that one of the 
i jurors had expressed himself in a certain way, 
showing he hud an ill opinion of Mr. Rowan 
upon some subject or other. Such, my fords, 
are the grounds specified in the notice. A 
I farther objection was made from the har, of 
which no notice was given, namely, that one 
of the judges had mis-directed the jury. If 
there be any weight in it, the party by strict 
form can derive no advantage from it — but I 
do not confine myself to form, it is iny desire 
that this matter should be fairly inquired 
into according to the rules of law ; t herefbre 
I will observe upon that, and make such an- 
swer to it as occurs to me, first calling upon 
your lordships and the gentlemen in this 
court, for beyond that I desire no attention, 
to give me an impartial hearing. I appeal 
to those only who have knowledge of law 
and the rules of cool reason ; the rest is mat- 
ter of indifference. 

My lords, this information was filed a year 
since against Mr. Rowan ; he was anested 
upon a previous information which was re- 
turned to the crown-office in Hilary term, 
1793 ; a noli prosequi was entered upon that, 
by reason of a mistake in copying one of the 
words, so that if brought to tnal, be must 
have been acquitted without entering into 
the merits. Another information was filed; 
that was pleaded to, and immediately an ap- 

S lication was made to have him tried m 
lichaelmas term. The Court conceived 
that, consistent with the discharge of general 
duty, it was impossible to have him tfied 
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then, and this term was appointed. The 
panel was returned to the office in the usual 
manner ; I have a right to say so, because 
there is no suggestion to the contrary ; and it 
was open to any man who pleased to look at 
it On Wednesday se’nnight the record 
came to be tried. The jury were called at 
ten o'clock ; they were called a second time, 
a third time, and a fourth time ; and it was 
not till near twelve o'clock that the jury were 
sworn. All that time there was no challenge 
taken to the array. No application was pre- 
viously made, no suggestion filed to have the 
venire directed to any other officer than the 
gentleman who returned the panel. But 
when the jurors were called to the book, se- 
veral were challenged, and a pretty general 
question was put to several, I do not say to all 
of them, to declare whether they had deli- 
vered any opinion upon the case. To that 
question — I beg attention from every impar- 
tial man— they were permitted to give an- 
swers ; though I rely upon it, that by law, in 
a criminal case, the party had no right to put 
such a question. So that after an hour and 
half's deliberation, the party knowing who 
were to be called, such as were thought pro- 
per to be questioned, were examined and per- 
mitted to answer. 

But the fairness with which this prosecu- 
tion was intended to be conducted is mani- 
fested by another circumstance. A juror of 
the name of Dickson was actually sworn, and 
afterwards he said he had given an opinion — 
it was desired that he might be discharged. 
I instantly gave my consent. Mr. Curran 
desired not roy consent, but that I should 
move it myself ; I did move it, because I 
thought it was right to have him discharged. 
The jury were then sworn, and the merits 
were gone into. Two witnesses were pro- 
duced, one swearing to the actual fact of pub- 
lishing the very paper in the record ; another, 
who though he did not swear to the very 
paper, yet did give such evidence as, if he 
was worthy of credit, must give every reason- 
able man conviction, that it was the very 
same libel. Three witnesses were produced 
and examined to the credit of Lyster, the 
witness for the crown : — one did not say he 
was unworthy of credit, but that he would 
hesitate : another was not much inclined to 
give him belief; and it is insisted that such 
evidence was direct and positive to take away 
his credit, and therefore your lordships 
should set aside this verdict. The cross-exa- 
mination by the counsel for Mr. Rowan 
throughout, directly and in terms, admitted 
that there was a meeting that day at Cope- 
si reet, fliat Mr. Rowan was there, and that 
the volunteers were there assembled ; the 
whole cross-examination went to that fact; 
the dress and uniform of the Old Volunteers, 
every fact was insisted upon, and it was not 
until yesterday, in a kind of joke, that the 
coiitraiy was insisted upon. Mr. Rowan’s 
affidavit does not deny the meeting. — Away, 


therefore, with the childish observation, that 
a man could not be called from a meeting 
which did not appear to exist. 

I will now come to the merits of the case 
upon the objections made. There was no- 
thing omitted which could be said for Mr. 
Rowan-: it is not tit for me to say that any 
tiring was said "which ought not to nave been 
said. But, my lords, something was said with 
regard to the right of courts to set aside ver- 
dicts in criminal cases, not capital : no man 
disputed the right, or questioned it. Mr. 
Curran went into the history of that branch 
of the law and the doctrine of setting aside 
verdicts rege inconsulto ; how it was with re- 
gard to ancient times, I am not satisfied ; but 
sure I am, and so I hope it will remain, that 
this Court will have a right in favour of the 
defendant, and in his favour only, to set aside 
a verdict against him. But the exercise of 
that great power, touching the trial by jury, 
must be applied according to the known 
rules of law. Mr. Curran stated that an 
exact instance was not to be found in the 
books, and from the hurry, I suppose, in 
which he had considered the subject, he fell 
into the observation that the practice is of so 
modern a date that many precedents could 
not be found : he confined it to the two last 
reigns ; but, my lords, the reports in William 
3d's time are lull of such applications ; the 

P ractice prevailed in the reign of Car. 2nd, — 
ow much earlier I cannot say — there are an 
infinity of cases upon the subject, and he was 
right when he said there was no such case as 
this ; and before your lordships make a pre- 
cedent of this, I am sure you will give it all 
the attention it deserves. 

I repeat the observation, that the conse- 
quence of this determination to the public, 
and the administration of criminal justice, is 
of the last importance ; and that, however 
right it is, that Mr. Rowan should seek re- 
dress by these means, and that every possible 
exertion should be made in favour of a man 
standing a culprit at your bar : yet, my 
lords, the consideration of that man, or any 
other, let him be who be may, dwindles to a 
thing of no value, when compared to the ge- 
neral justice of the country. There can bo 
no r distinction here : and here alone there is 
equality among subjects, between the highest 
man in the state, and the men who shout in 
the hall at the names of Titus Oates 4 and 
Algernon Sidney .+ „ 

The case, my lords, comes then to this, 
whether upon the affidavits which have 
been made you should set aside this ver- 
dict? They say these affidavits are to be 
taken as true — I say they are not: they 
were made and produced in court in my 
absence. I was called — I knew no more of 


♦ See his trials in Vol. X., and the proceed- 
ings relative to the Popish Plot in VoU. VI. 
and VII. of this collection, 
t See his case, Vol. IX. p. 817. 
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them than the man in Westminster- hall. I verdict, to let in evidence to the credit of a 
heard them read, and it did strike me, that witness; when his credit was impeached, 
they were of ruch a nature, that I ought not witnesses were examined to his credit, and so 
to give an answer to them ; I therefore did strong say they was the evidence against him, 
not consent to a rule unless cause, but was that it ought to have destroyed his credit, 
ready to meet the counsel at the moment. The case was made, witnesses were e xamine d. 
It is to be taken as true that such affidavits and the whole was left to the jury. For, my 
are made ; that Mr. Rowan can find two wit- lords, it is a sad mistake which has been sent 
nesses swearing to those facts which have abroad, that because one witness says aoo- 
been mentioned ; but it cannot be taken as ther is not to be believed, that therefore 
true, that those alleged facts are true ; it is what the first says is true. Are the jury to 
not for your lordships to say they are true or give up all the circumstances — their own ob- 
ialse ; nor if witnesses were found to say that servation — to the opinion of another man 
what has been stated respecting Perrin was ! perhaps as much prejudiced as any ? Rut 
false, could you determine that; but whether here the matter was examined; they were 
you send it back to see whether a jury would prepared with evidence to the history of this 
give them credit or not, that is what you are j man*s life, and after a verdict is had upon 
to determine ; you are to send it back to let that, some men are picked up in the streets 
in the same species of evidence which has to give some evidence, that is, that they do 
been already adduced without success. not believe the witness, to eke out a grand 

As to Mr. liowan’s affidavit, he swears to for setting aside the verdict, in a case where 
something he heard, and something he be- the objection has been already made and 
lieves — that must be taken as true ; that is, already tried. 

that he heard something, and that he believes Here incidentally let me observe upon ano- 
it — if that were a ground for a new trial, ver- ther part of the case. The verdict is a g a ins t 
diet may be had after verdict. Something evidence, because the witnesses were not to 
has been spread abroad, that your minds he believed: there is no man so young at the 
might be influenced by something without haras not to see the futility of such an argp- 
doors — a thing impossible. Let tne cry be ment : a man may have discredited himseh 
what it may by the seditious and the turbulent, upon various occasions, and yet may give 
the whole will be thought of rightly on a fit- such testimony accompanied with other dr- 
ture day. What has been said cannot in- cuinstances, as shall enutle him to belief, 
fluence you, who will determine according to though a thousand should oppose him.* 44 My 
the rules of law. It is desired, that you will good lord primate of Armagh, do you know 
set aside this verdict, that evidence may be Mr. Lyster ?” — 44 1 do, I have known him 
given to show Lyster is not worthy of credit. concerned in many transactions of a base 

Gentlemen have argued this case, certainly nature, he is not to be believed.” What! if 
of the first talents and ingenuity, some of that was sworn to by that saintupon earth, shall 
them have had as much experience in these the positive swearing discredit the testimony 
matters as any gentleman who has the ho- though it be accompanied with circu ms tanc es 
nour of wearing a bar gown; but I must say which speak its truth ? Can that be law? I 
some little things fell from them, which hope not, for it is not reason. There are 
were rather extraordinary; one gentleman cases which say a verdict shall not be set 
said he had only got his brief the night be- aside, though an incompetent witness has 
fore ; another said he had got his on his way been examined, who was not known to be in- 
to court; but they knew the affidavits were competent at the time. That is a stronger 
to be made, they heard them read the day case than the present, and applies to the 
before; something was said of a case which ground of objection with respect to the jury, 
had MS. opposite to it in the margin. I be- Turner t>. Fearte, 1 Dumf. A East. 7 IT.f — 
lieve there are not many gentlemen who could Wright v. Littler. 3 Bur. 1244. 

recollect cases in the books cited as from ma- — 

nuscript cases, and quote them as such from * As to what shall be deemed sufficient to 
memory. I have used great diligence upon derogate from the credit of a witness, see in 
the subject, and agree with Mr. Curran, there this Collection the cases of Titus Oates, Yet 
is not one to be found. * You are desired to X, p. 1185; of Elizabeth Canning, Voi. XIX, 
set aside the verdict, because the witness was pp. 454, 609 ; of Timothy Murphy, Vel. 
not to be credited. . Who made you judges of XIX, p. 7 19 ; and of Catharine Nairne and 
that? Are you the guardians of the lives, the Patrick Ogilvie, Vol. XIX, p. 1268. 
liberties, and the properties of the people ? + In Turner v. Pearte, referred to by the 

Which of you determines the credit of the learned counsel, Mr. Justice Duller said-* 
witnesses? I have sat at my lamp the most “ There has been no instance of this Coat's 
of the night, and have found nothing like granting a new trial on an allegation, Qiat 
this. But I will, for a moment, suppose what some ot the witnesses examined were into- 
I do not admit, that it might be a ground for rested ; and I should be very sorry to nske 
setting aside the verdict : bring it to the test the first precedent. Anciently no doubt the 
of reason, bring it to the bar of sense where rule was, that if there were any objectives to 
it should be tried. You are to set aside a the competency of the witness, he should be 
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Here I must trespass upon your lordships 
ime to take notice of another observation, 
t is insisted that you ought the rather to let 
lim in, because this was an information filed 
r officio by the attorney-general, by which 
ie was deprived of an opportunity of knowing 
he witness against him, and consequently 
hat though in ordinary cases a new trial 
ught not to be granted upon that ground, 
et here it ought. The gentleman who made 
his observation, was here again a little hur- 
ied, for if he had reflected one moment, he 
vould see Ihat the cases are precisely the 
ame. The party in an indictment has no 
ight to see the examinations till trial, and 
ometimes not even then. In an information 
ie has no right to see them. So that whe- 
ber it be an information or an indictment, he 
s alike forbid to see the examination. If he 
ie prosecuted by indictment, the examination 
vill be returned to the crown office. If by 
nforroation, the examinations are put into 
he same crown office on the first day of the 
:erm. It was said that in the case of an in- 
dictment, what was sworn could he known. 
All that could appear would be that some of 
the grand jury might forget their oaths and 
disclose the secrets of the prosecution, though 

examined on the toir dire; and it was too 
late after he was sworn in chief. In later 
times, that rule has been a little relaxed, but 
the reason of doing so must be remembered. 
It is not that the rule is done away, or that it 
lets in objections which would otherwise have 
been shut out. It has been done principally 
for the convenience of the Court, and it is for 
the furtherance of justice. The examination 
of a witness, to discover whether he is inte- 
rested or not, is frequently to the same effect 
as his examination in chief: so that it saves 
time, and is more convenient, to let him be 
sworn in chief in the first instance ; and in 
case it should turn out that he is interested, it 
is then time enough to take the objection. 
But there never yet has been a case in which 
the party has been permitted after trial to 
avail himself of any objection, which was net 
made at the time of the examination.” 
“ Where it appears that one or more material 
witnesses who were examined on a trial were 
interested, it may afterwards weigh with the 
Court as a circumstance for granting a new 
trial, provided the merits of the case are doubt- 
ful; but as a substantive objection, I am 
clearly of opinion that it ought not to be al- 
lowed.” IT. R. 719, 720. 

In Lister v. Mundell, 1 Bos. & Pul. 429. 
The Court [of C. B.] observed, that “ though 
it was unusual to grant a new trial on evidence 
contradicting the testimony on which the 
v crdict had proceeded, discovered subsequent 
to the trial, yet as the very facts on which 
these witnesses had founded themselves were 
falsified by the affidavits produced, they 
it afforded sufficient ground for a new 


they are specially sworn not to mention what 
appears upon the examinations.* This obser- 
vation was made without thought, therefore, 
and could not have been made for any good 
purpose with respect to this motion ; it wasr 
made for nothing but to impress the people 
with an idea that there has been severity or 
oppression in this case, not allowable, and 
that the subject has been put under difficul- 
ties, not occurring in the ordinary course of 
justice. But upon a cool inquiry it will be 
found that the manner of proceeding makes 
no difference in the case. If there be any 
way by which the informations in the crown- 
office can be got at (I hope there is not) he 
might have made use of that; but Mr. Rowan 
was apprized ; he came here with witnesses 
to trace facts happening at various times ; he 
put his defence on that. Mr. Lyster’s name 
was inserted in the papers, and it was noto- 
rious for many months that he was the man. 
But I disclaim that, your lordships have no 
right to know it, but you know that Mr. 
Rowan came prepared with witnesses against 
him. 

Another observation occurs. I will sup- 
pose, — what I never will admit till a solemn 
decision is had, — that the objection made on 
account of the want of credit would be a 
good ground for setting aside the verdict, even 
after that credit had been examined to, or 
provided no witness was found to come for- 
ward ; yet you cannot entertain this motion, 
for the knowledge of the existence of the evi- 
dence since the trial is not sworn to. Mr. 
Rowan has made an affidavit that he did not 
know it; that affidavit is to be taken as true ; 
— I believe he did not. But he appeared by 
attorney, he defended by attorney, and it is 
not sworn even to his belief, nor Has his at- 
torney sworn, nor is there a syllable to tell 
you that those concerned for him were not 
apprized of the fact. If these affidavits be 
admitted, there is nothing to be done but 
conceal every thing from tne party, to keep 
back that which may eventually serve the 
motion for a new trial, in case of any thing 
against him. I fed that if this were an ordi- 
nary case, the bare statement of the fact would 
drive the motion out of court ; the fact has 
been inquired into by the jury; notwith- 
standing what has been said of the witness, 
he may have told the truth, and it is impos- 
sible it should be otherwise. 

The other objection is that one of the jurors 
did not stand indifferent, — a ground of chal- 
lenge which was not taken, Mid not having 


* With respect to the oath of secrecy ad- 
ministered to the members of a grand jury, see 
m this Collection, the case of the Earl of 
Shaftesbury, Vol. VIII, p. 759, and the note 
to that case, p. 772., of the same Volume; See 
also the case of the Regicides, Vol. V, p. 977, 
as there referred to ; the case of colonel Bay- 
ard, Vol. XIV, p.477, and Mr. Barrington's 
Obs. on 18 Edw. 3rd, staL 4, 
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been taken, the verdict shall be set aside, and 
the party have a new trial. The statute law 
has directed that in treason the party shall 
have a copy of the panel a certain number 
of days ; in no other case has the party such 
a right, he is to take his challenge as the party 
comes to the book ; that is the law of the land, 
that has been the simple law under which our 


nion, even upon the subject itself ; it must be 
clearly shown, that the opinion was unfair or 
malicious, 2 Salk. 589. 0 But see what is de- 
sired suppose it a cause of challenge, sup- 
pose it a principal cause of challenge, then, 
my lords, I submit, that the verdict should 
not be set aside ; because, by law the chal- 
lenge must be taken, if to the array before a 


ancestors lived happy for ages, by which j juror is sworn ; if to the polls, it must be as 


juries have been chosen and formed, who 
have for a<*es protected every thing dear to 
Britons ana Irishmen ; and now, for the first 
time, I will be bold to say, in any criminal or 
civil case, the verdict is to be set aside because 
there lay a challenge to a juror, not known to 
the party at the time of the verdict. I will 
suppose that there was a principal cause of 
challenge to this man ; no instance of such a 
case can be produced where that was a ground 
for a new trial ; there is no necessity to exa- 
mine further into the circumstances ; there is 
no cause of challenge now stated — What is 
it P There was an illumination in Dublin last 
August, when the juror and Atkinson fell into 


each man comes to the book. — So very 
strong is it, that after one juror is sworn, 
the law will not allow a challenge to the 
array ; and yet where would be the difficulty? 
but such was the simplicity of our anoeot 
law, that it would not allow it. Hob. 

And now, my lords, after the party has taken 
all the advantages which he could take, asking 
questions he nqd no right to ask, putting 
aside a juror actually sworn after having the 
advantage of every thing which he could 
desire ; you, ray lords, and the people, (for 
they are appealed to upon a judicial trial !) 
have been told, that this trial was carried on 
by cruel and unjust means, and you are de- 


conversation of and concerning — What ? the ) sired to set aside this verdict, upon matter* 
libel calling the citizens to arms? No such I suggested in these affidavits, respecting a 
thing — But an illumination takes place for ! juror, which was no cause of challenge, upon 
the capture of a town, they fall into a con- j a supposed conversation, as it seems to me, 
versation about the volunteers in general, in i 
which the juror said, the country could not I 
prosper unless Hamilton Rowan and Napper j 
Tandy were hanged or transported ; not a syl- 
lable respecting the matter in hand — Not one 
word of this matter. Would that be a cause * 
of challenge to a juror? Most undoubtedly 


not — and the man who used the expression, 
supposing he did use it, gave no cause of chal- 
lenge, and now, though the eleven others 
agreed in that verdict, you are to send it back 
to a iiew trial — For what ? to have two triors 
sworn to ascertain whether Mr. Perrin was a 
person to be challenged or not. 

The juror gave an opinion of different men ! 
upon a political subject. What man is there 1 
who has not given an opinion upon such a 
subject? If there be, he is cold to the inte- 
rests of his country. But docs it apply, that 
the man using such expressions is not com- 
petent to meet a question of facts upon evi- 
dence before him, though the party may be 
concerned in a particular measure not agree- 
ing with his opinion. I may think the con- 
duct of a man dangerous ; I may speak of the 
consequences of his conduct as I think. But 
does it follow that such a man passing a ver- 
dict upon his oath upon the examination of 
witnesses to a particular fact, is therefore to 
be 'unfavourable to the person of whom he 
had entertained the opinion? Was there a 
single allusion to the matter in question? It 
is not a cause of challenge to a man, that he 
has delivered an opinion upon the very subject 
he must have done it through malice and with 
an improper view; and the reason is, that an 
honest man may deliver an opinion upon 
what appears before him, concerning which, 
when examined, be may have a different opi- 


touching the volunteers, probably over a bovl 
of punch, and not about the subject of aov 
trial. 

I now come to the third objection, that the 
sheriff has been partial : Mr. Rowan swears, 
as to his belief, that the sheriff has an office 
under government— -is a militia officer, and 
conductor of a paper, commonly called a go- 
vernment newspaper — that the sheriff* is pre- 
judiced against him — and that the panel was 
returned by Mr. Giffard, or his sub- sheriff, 
and that lie laboured to return a panel which 
he either knew or believed to be prejudiced 
against Mr. Rowan. If the affidavit has any 
meaning, it means this, that there lay a chal- 
lenge to the array, for that the sheriff was 
partial, and procured a jury for the purpose 
of convicting Mr. Rowan. lie is not pleased 
to inform your lordships when he heard of 
these facts, or when he first formed his be- 
lief. This was not omitted from want of re- 
collection in himself, or those who advised 
him; because, in his affidavit touching the 
evidence, he takes care to tell you, that be 
did not hear of it till after the trial ; so that 
it does not appear that Mr. Rowan was not 
apprized of this when the jury came into the 
box — when the venire issued— when the trial 
at bar was moved for in Michaelmas term, or 
when he put in his plea : — look at the situa- 
tion in which your lordships stand — look at 
what precedent you are called upon to make ; 
you let the man take his trial, with an ob- 
jection in his possession that may set aside 
all the proceedings, and he declines to make 
it, — the party is to be tried by a jmy— be 

* 1 do not find this in Saikeld ; I pratime 
2nd. Hawkins, 5Q9, was intended* 
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ubmits to the jury (for he made no chal- 
enge), he is found guilty, and now he says, I 
lad a cause of challenge, 1 took my chance — 
end me to another trial that I may make it. 
dy lords, I would almost ask, is this decent ? 
-the law protects every man, gives him a 
ight to have a fair jury, the law points him 
iut the way, and he is not to overbound 
hose limits, to do that which has not been 
lone since the days of our Saxon ancestors, 
ie knew these facts, that Giftard was sheriff, 
hat he was an officer in the militia, that he 
lad a place in the revenue — what had he to 
lo ? Mr. Rowan had able counsel, men of 
he first talents and information— his remedy 
ras easy and without delay or expense — why 
lot come in here and suggest the facts ? If he 
lad, the venire would have gone to the other 
heriff, and Giffard could not have meddled. 

But mayhap the other sheriff is partial — 
uggest that then, and if the objection be well 
bunded, the venire will go to the coroner, 
fthe objection would not be sufficient for 
hat purpose, it cannot be sufficient for this 
mrposc. But it is said he was not aware of 
his suggestion ; I will not impute it to the 
ounsel— -Mr. Rowan must have been aware 
)f it when they came into the box — why not 
:hallcnge the array ? He forgot to do that, 
ill one of them was sworn ; then w hy not 
:hallenge for favour ? Where are these men 
vho have told him these stories? Why do 
hey not make affidavits? Why does he 
ake a chance for a verdict, knowing these 
acts ? Having taken his chance, he now calls 
ipon you to set aside the verdict upon that. 
—Make that example, my lords, and you 
iversct the criminal law, that which is the 
guardian of our lives and properties, and you 
nake it depend upon the art, design, and kna- 
vish conduct of those concerned. The ob- 
ection is founded upon the conduct of the 
sheriff ; that conduct was known previous to 
he trial, therefore I rely upon it, that this 
verdict ought not to be set aside ; and if it be, 
t will be au example big with dangerous con* 
sequences. 

It has been said, Mr. Giffard did not an- 
swer the affidavits, and therefore they must 
>e taken as true — Mr. Rowan believes what 
ie has sworn ; — but are the facts true still ? 
S'o. He might have produced persons to 
>rove the facts — Giftara has not answered 
he affidavits, it was offered to let him an- 
swer ; but you must put that out of the case ; 
whether he be ready to answer them or not, I 
lo not know, and I do not care. I at once said 
o the gentlemen, I meet you on your own 
;round— Giffard could not make an affidavit 
n this case, he may make one extra-judicial ly 
f he pleases. 

I come now to the other objection, which 
hey had no right to make — the misdirection 
»f the judge : the eloquent gentleman applied 
t as pleasantly as any serious subject could 
>e applied ; the whole was sophistry or joke. 
-He imputed this to toe of your lordships, 
VOL. XXII. 


that the iury were to find against Mr. Rowan, 
because he did not show that the facts dia 
not happen, where so many persons were 
present. Your lordships best know what the 
observations you made were ; the trial stood 
thus, — witnesses were examined for the pro- 
secution — witnesses were examined to discre- 
dit these, which is always matter for the 
jury : there was clear evidence of the guilt of 
Mr. Rowan, if they believed the witnesses ; 
but witnesses were produced to discredit the 
first. The jury were to consider how far the 
opinions of those persons were to have weight, 
and every circumstance was to be taken into 
consideration. It was taken as true, that 
there was a meeting, that Mr. Rowan was 
present at the meeting, and the question was, 
Whether he published such a paper there? 
If there was such a mcetiug, and he was there, 
it must occur to every person, that if he 
wanted to discredit the witnesses, it could be 
best done by showing that he did not publish 
the paper. It was a judicial inquiry into a 
question of fact, and it was a proper observa- 
tion, suggesting itself to the mina of any ho- 
nest judge, to say, — you are to consider, here 
there was a meeting ; if you believe that 
there is not a witness produced from this 
number to contradict the evidence, it was a 
natural observation, but no direction was 
given to the jury; your lordships gave your 
opinion upon the libel, — whether right or 
wrong is not the inquiry : there are few rca^ 
sonablc men, who have read or shall hereafter 
read that paper, who will not feel that it was 
the most dangerous and seditious libel, pub- 
lished at the time it was, that ever came from 
the press. — But your lordships told the jury, 
that notwithstanding what you said, they 
were to form their own opinion : I do not 
rely upon the want of notice, but upon a full 
and fair discussion, let this case be decided 
as the law admits. 

One topic more remains, my lords, I should 
never touch upon it, if so much had not been 
said about it, more than ever was known to 
pass from the lips of counsel — I speak of Mr. 
Rowan’s own affidavit, and the credit to be 
given to it. I am not to speak of the credit 
given to any man, it is not ray province : but 
it is the first time I ever heard, that a man 
swearing to his own innocence should affect 
the determination of a judge in a criminal 
case. A great press was made upon this 
we were told — I know not what — and what if 
I did know, I choose not to repeat — of the 
consequences that might attend a belief of 
this gentleman’s affidavit : I am not appre- 
hensive of any consequences from it : the 
public mind is tranquil upon subjects, and 
whatever tumult or noise is made by the little 
mob behind me, or any where else, for a few 
hours, or a few days, the learned and the good 
will see, that the case has been determined 
upon the known rules of law, and that justice, 
has been administered to this gentleman, as 
to every other. i 

4 R 
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But the feet is not as it has been insinuated ; 
he has not sworn to his innocence ; he has 
not sworn, that if the verdict be set aside, he 
has a good cause of defence. He swears ge- 
nerally, that the testimony of the witnesses 
is not true ; not a syllable with regard to his 
innocence I desire to infer nothing from 
this ; but I desire that nothing may be in- 
ferred from what he has sworn, to what he 
ha£ not sworn. It is said he is a gentleman 
of great worth, I know him not, I dare say 
he is; if he he, it may furnish some deduction, 
that there was something which he could not 
deny : — I desire not to press it farther ; that 
affidavit can have no weight in the disposal 
of this case, and I feel sensible, that the time 
will come, when it can have no effect upon 
the people. But be their opinion what it may, 
be the consequence what it may — Fiat just it ia , 
mat cctlum. 

Mr. Solicitor General, on the same side. 
My lords, I was in hopes it would not be ne- 
cessary for me to address you. This is the 
sixth day that this subject has taken up the 
time of the Court, it is impossible not to feel 
it as trespassing much upon your time. The 
subject has been magnified into consequence 
not necessarily belonging to it; you have 
beard this case with dignified patience and 
with dignified attention, with an exemplary 
degree of temper, not disturbed by the efforts 
of unbridled eloquence. It is impossible to 
escape your lordships wisdom, that by the 
late act of parliament there was a latitude 
given to the jury upon the subject of libels. 
The learned gentleman who laboured this 
argument, went into an investigation of the 
facts, very briefly. He, in an argument of 
three hours or more, a few* days ago, scarcely 
took up ten minutes in the investigation of 
facts : he has fastened the fact of publication 
“ round the neck of his client that publica- 
tion was a calling to arms to introduce a re- 
form in the representation of the people, and 
an emancipation of the Catholics. He said 
the preseat publication was the “ honest effu- 
sion of a manly mind.” — Instead of disclaim- 
ing the publication, the learned counsel has 
made “ a wreath of it to decorate the brows 
of his client.” 

This motion is to set aside the verdict. In 
3 Wils. 45, Swaine v. Hall, lord chief justice 
Wilmot said, In this case, there was a con- 
trariety of evidence on both sides ; and al- 
though I am still of opinion that the weight 
of evidence was with the plaintiff, yet I dis- 
claim any power to control this verdict of 
the jury, who are the legal constitutional 
judges of the fact. 

My lords, I forbear to follow the learned 
counsel for the defendant through the vast 
variety of matter which he has introduced 
upon the occasion of the trial, with a degree 
of boldness and freedom, that was very 
unusual to . my ear, scarcely admissible in any 
assembly, the most popular known to the 
country. There was another circumstance, I 


beg to put to your lordships’ mind ; in the 
progress of the cross-examinations, it appear^ 
ed, that at the meeting in Cope-street, there 
was a new species of men, under the cloak of 
old volunteers, with new devices and new 
badges of sedition, as a harp divested of the 
royal crown .• It was most industriously point- 
ed out, that they were the old, ancient, volun- 
teers. The witness said the men were dressed 
in scarlet turned up with blue, yellow, &c. 
Here was a declaration of the fact, that there 
was a meeting : give me leave to ask, was 
that feet capable of disproof, namely, was 
there a meeting of volunteers in Cope-street? 
— Did that fact rest on the testimony of an 
incredible witness ? — The feet happened thir- 
teen months ago ; there was full opportunity 
to collect materials, to disprove what was 
sworn to, with regard to that meeting. Was 
it not competent to Mr. Rowan to discredit 
the man if his evidence was untrue, to prove 
there was not a meeting on the 16th of De- 
cember, 1792, of volunteers at Pardon’s? — 
That no man appeared there with side anus, 
or did wear those badges of sedition ? was it 
capable of disproof? — Not one of the 150 
persons have been brought to disprove the 
evidence of Lyster, that there was such a 
meeting. There is not an affidavit to prove 
the innocency of the party accused, that he 
did not publish the paper in question. 

My lords, is this a case in which your lord- 
ships can say, you are dissatisfied with the 
verdict ? Or that case in which the Court can 
say, that justice has not been clone ? It was 
said, that it will do no harm to send this case 
back to another investigation ; but, my lords, 
can you send it back, without deciding upon 
the credit of witnesses, which it is the pro- 
vince of the jury to decide upon ? Give me 
leave to observe, upon the concurring evi- 
dence of Morton ; he does not go to the col- 
lateral part of the case, he goes to the very 
principal part, namely, the publication of the 
paper; he was able to repeat part of the 
paper (which he said was read) by memory, 
viz. “ Citizen soldiers, to arms.” 

This verdict is sought to be set aside, in 
order to give the defendant an opportunity of 
being able to find more witnesses against the 
credit of Lyster, when he has already ransack- 
ed the province of Connaught for evidence. 

If you do set aside the verdict, upon the 

g round of these affidavits, you do not gbe 
yster an opportunity of vindicating his cha- 
racter, which has been depreciated on the 
present occasion. 

This verdict is sought to be set aside upon 
the ground of the challenge to the jury. I am 
bold to say, there is not a single authority in 
the law books to show where a verdict has 
been set aside for matter of challenge. If the 
juror was competent at the time, you will not 


• No such fact appeared, or was asserted, 
on the direct or cross-examination of any of 
the witnesses. Orig . Ed. 
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set the verdict aside for challenge to the jury. 
There are authorities which do say, that a 
challenge for competency is not a ground for 
granting a new trial. See the Compleat Jury- 
man, 261. There the law with respect to 
challenges to jurors is fully laid down, and 
several cases referred to. 

As to the objection, that the sheriff was 
partial ; a sheriff is the returning officer in- 
trusted by law ; if Mr. Rowan haa suggested 
the objection at the time, before any of the 
jurors was sworn, no doubt your lordships 
would have postponed the trial, or issued a 
xenire to the coroner ; on this ground there- 
fore this motion cannot be supported. 

This is the first time, in the history of cri- 
minal proceedings, where an eloquent charac- 
ter has with unbridled liberty said, that there 
were conspiracies formed against his client, 
who stood in the alternative between guilt and 
martyrdom ; — if, said he, his client should be 
found guilty, he has been the victim of a per- 
secuting combination ; it was one question 
how far this combination was to reach. Give 
me leave to consider this eulogium to be of a 
dangerous and seditious tendency, against the 
jurisdiction of this country. The solemn and | 
cool investigation of matters criminal, is not 
driven as yet to appeals to the people. Much 
has been said about the liberty ot the press; 
the best mode to preserve the freedom of the 
press, is to curb its licentiousness. The most 
popular character that ever existed in Eng- 
land, lord Camden, on the decision of a case 
mentioned in the State Trials, gave his opi- 
nion on the dangerous consequences of libels ; 
he said, that they excited discontent against 
the government, and tended to destroy the 
liberty of the press by its licentiousness, and 
said that the worst government was better 
than no government at all.* 

It has been a fortunate event for this 
country, that this matter has been brought to 
trial ; if, in consequence of the summons to 
arms by the publication of this paper, the 
people m arms had by force overawed the 
government ; if the people in arms had pro- 
ceeded to act, the gentleman who now stands 
at the bar for pumishing a libel and charged 
to be a misdemeanor, would be accused of 
high treason against the state ; if there had 
been one act of force committed, by the cla- 
morous rabble, who shouted yesterday at your 
bar, in consequence of this summons to arms, 
it would fasten the crime of high treason upon 
this gentleman. It has been a most fortunate 
circumstance, that a proclamation did issue, 
it quelled this paper trumpet of sedition. 
The gentleman at the bar, in every other 
department of life, is an honourable, a good, 
and a virtuous citizen, the friend ot his 
country ; but he is a mistaken zealot in point 
of politics ; a mad philanthropist. 

The new scheme of searching for an 

* See the Case of Seizure of papers, Entick 
x. Carrington, anti Vol. XIX. p. 1074. 


Utopia, a nation perfect in every respect, has 
driven millions to their graves ; is that the 
country which has, in the language of the 
paper in question, got the start of us? 

I do rejoice that this trial was had, fo* it 
has saved that individual character, of whom 
most men speak good things, and I am one of 
those, who have the honour of knowing him ; 
but to let him go on uncontrolled, might be 
dangerous to himself, he might pull down the 
building upon himself— he lives to look at the 
image of his king before him. He has had 
the most patient trial I ever knew in the , 
annals of this country. 

Mr. Frank land , on the same side. — Every 
observation, every case, and every principle of 
law, has been so very fully stated by Mr. 
Attorney-general, that I feel it necessary to 
compress what I have to say, into the nar- 
rowest compass ; and after so much has been 
said by the learned gentleman who spoke 
Iasi, I shall be very brief. The avowed per- 
sonal regards for the gentleman at the bar, 
which the learned counsel have for him, have 
called forth the most splendid display of 
talents that has been known ; but I consider 
this case merely as a case between the king 
and a common traverser ; if this motive haa 
not called forth the exertion of the eminent 
abilities of the learned counsel, this motion 
ought to have been decided in ten minutes. 

Mr. Rowan now applies to the discretion of 
this Court upon many affidavits, in none of 
which he has stated one substantive case to 
make upon a new trial, lie has made two 
affidavits himself, in neither of which he has 
stated, that he is not guiltv of the crime 
charged. Upon these affidavits have you 
ground to say, first, that this verdict is con- 
trary to justice ? That the verdict was fauna 
upon false evidence not deserving any credit ? 

I will admit that there is an analogy in 
principle, between criminal and civil cases ; 
but I will be bold to say, there is not a case in 
the books, considering the circumstances that 
arise in this case, where an application has 
been made for a new trial. There is no case 
where a new trial has been granted, merely 
because the witness produced bad spoken 
falsely. However, supposing it was a grouna 
for an application, then look to the circum- 
stances attending this case. You cannot for- 
get that the traverser and his counsel came 
prepared to impeach the character of Lyster. 
The jury, it must be presumed, has weighea 
the evidence ; they found a verdict. Do you 
now send back this case to a new trial, be- 
cause the person who has sworn that Mr. 
Rowan did publish the paper at such a meet- 
ing in Cope-street, has sworn false ? 

In cases of this kind, your lordships will 
look with eagles eyes. The Court will never 
set aside a verdict on the ground, that a wit- 
ness produced has sworn false. This Lyster 
should be indicted for perjury, and then these 
two men may bring forward the circum- 
stances ; but it would be absurd to set aside 
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the verdict against Mr. Rowan upon the affi- 
davits of those two persons, who have sworn 
that Lyster perjured himself on some other 
particular transactions. In every application 
tor a new trial, upon the allegation that evi- 
dence has been discovered which was not 
known antecedent to the trial, an affidavit of 
not only the party himself, but also of his 
attorney is required. Now, give me leave to 
ask, why these grounds are stated upon this 
affidavit of Mr. Rowan himself, and not of 
Mr. Dowling, his attorney upon record ? If 
you should grant a new trial, when this neces- 
sary ingredient, the affidavit of his attorney, 
has not been complied with, would not every 
attorney in the hall, the instant he was em- 
ployed to defend a client charging him with a 
misdemeanor, say to him, do you listen to 
no one ; do not inquire about your defence ; I 
shall shut the mouth of every man to you 
upon the subject, and go to trial, and give 
yourself a chance of a verdict of acquittal; if 
you should happen to be acquitted, it is well; 
but if the veraict should be against you, then 
apply to the Court to set aside that verdict, 
upon the ground of facts which I now tell you 
of, and which you can swear has come to 
your knowledge since the trial. Let it not be 
understood that I mean to apply that there 
tvas such a scheme between the present par- 
ties. No;, but I am adducing a case to the 
Court. I would not have it imagined that I 
impute any thing in the case I have supposed, 
to the present defendant ; he is a man of 
honour ; but courts will decide upon estab- 
lished general rules, applicable to the case of 
every man. 

The notice in this case is very generally 
shaped : is he to be granted a new trial upon 
the ground stated by tnese affidavits ? Nothing 
can be more clear than that the defendant had 
a knowledge that Lyster was to be produced 
against him. Lyster was examined, and wit- 
nesses were examined to discredit him. Will 
it be contended that there was not evidence 
for the jury to weigh and deliberate upon ? 
The verdict of the jury shows they did decide 
on Lyster’ s evidence. To say therefore, that 
this is a verdict against evidence, is utterly 
Untenable; it is not a verdict against evi- 
dence ; it comes then to this, is It a verdict 
against the weight of evidence? Will your 
lordships establish such a rule as this ? You 
never will interpose with the proviuce of the 
jury : the Court will not say it was a verdict 
kcainst the weight of evidence, the whole of 
tne evidence did go to the jury, and upon that 
evidence the jury were competent to decide. 

As to the second ground, that some of the 
jury were prejudiced against, and at enmity 
with the traverser. — Upon that ground I was 
told, that Mr. Curran laid down the position 
from a case in 5th Bacon which referred to 
7th Modern, 57. where a challenge for favour 
is a good cause of setting aside a verdict. 
Supposing the case to be in point, yet in the 
present case the facts set forth i n these affi- 
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davits would not constitute a good challenge 
to the poll, or to the array. This appears 
from the triors oath in Co. Lit. to determine 
whether you are bound to look to the words 
of this affidavit. Supposing, but not admitting, 
that the juryman did use the words men- 
tioned six months before the trial, before be 
was sworn, it was not a good cause of chal- 
lenge to the poll : — suppose that six montis 
ago, the words used by a juryman were these, 
ft Mr. Rowan has committed murder,” when 
the juror came to be sworn on the trial four 
days ago, on a charge for a misdemeanor, the 
juror might say, my mind is now disabused, I 
was under an error when I did speak the 
words mentioned, but I never made any de- 
clarations upon the matter in issue. The 
trior’s oath is, “ to enquire whether the juror 
stands indifferent as to the matter in issue be- 
tween the parties.” Give me leave to ar, 
that by the principles of law, the court will 
never send a cause back to be tried on account 
of the words spoken, as charged in this affi- 
davit, unless the words spoken were such « 
in law would be a good legal challenge to 
favour. 

The objection made to the sheriff, as return- 
ing officer, is for partiality. I was astonished 
when the traverser and the counsel came for- 
ward on a motion to set aside the verdict, be- 
cause the defendant knew a fact, without 
stating when he came to the knowledge of 
that fact, which would be considered as a good 
legal challenge to the array. Is it because a 
man is proprietor of a newspaper, has a place 
in the revenue, and holds a commission in the 
militia, and he returns the jury — is that a 
good cause of challenge to the array ? But, if 
it has any weight, when did Mr. Rowan come 
to the knowledge of those facts ? Mr. Roiran 
could have made his objections before the 
trial ; he had a knowledge of these facts, he 
knew that Mr. Giffard was proprietor of a 
newspaper called a government newspaper, 
had a place in the revenue, ahd held a com- 
mission in the militia. He could then, by 
an affidavit, have applied to the Court, stating 
that he could not have a fair trial. Your 
lordships would no doubt have postponed the 
trial. 

I do not find in the notice, any mention 
made relative to any misdirection in the 
judge. The Court was unanimous, the whole 
matter was left to the jury, who were toM 
that they were to judge of the credit they 
would give to the witnesses. Mr. Rowan’s 
being at the meeting was a fact admitted; 
for on the cross-examination of Lyster ft was 
pressed bv the counsel, that the meeting con- 
sisted of tne old volunteers, that their umfenn 
was scarlet with different coloured facings- 
The fact of Mr. Rowan being at that meeting 
was proved by Mortort, and he said he heard 
part of the paper read, as u Citizen soldiers, 
to arms !” There were near 200 persons at 
that meeting; that was the fact capable of 
disproof j if sO; theft has hot been a asps 
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person produced to disprove it ; that is as a 
vohime of evidence of the truth. 

I must say I rejoice at hearing this volun- 
tary eulogium on his private character. That 
has nothing to do with applying to your dis- 
cretion to set aside the verdict, which twelve 
men on their oaths have found. This motion 
ought not to have taken up ten minutes of 
your lordships 7 time. I think there is no 
ground to set aside the verdict. 

Mr. Prime Serjeant , on the same side. — My 
lords, unless your lordships please, I have no 
desire to speak on this motion. 

Court . — As you please; — use your own dis- 
cretion. 

Mr. Prime Serjeant . — My lords, I am coun- 
sel on the part of the Crown. This case is 
totally different from any case in the books. 
It is unnecessary to go into the detail of the 
evidence on which your lordships have, in 
feet, given your opinion. This is a motion 
made to set aside the verdict, where no evi- 
dence on the part of the defendant was ad- 
duced, but merely to discredit the witness pro- 
duced on the part of the prosecution. They 
ask you to step out of your proper sphere, to 
judge of the credit of tne witnesses, which is 
the province of the jury only to do. Where 
evidence has been adduced on both sides, the 
court may give their opinion to the jury, 
where the weight of evidence lies, but the 
jury are to determine as to the evidence and 
the credit they will give to it. I should ap- 
prehend there would be a clamour against the 
Court, if your lordships were to step off the 
bench into the jury box ; because the Court 
has nothing to say to the credit of the wit- 
nesses. Were you to set aside this verdict, it 
would be taking away the opinion which 
twelve men on tneir oaths have formed, and 
which opinion the jury were bound by the law 
of the land to entertain. Therefore, on the 
ground of the verdict being contrary to evi- 
dence, or to the weight of evidence, in a case 
where there was no evidence on one side, 
there is not a man of common understanding 
that cannot say there is no ground for this 
motion. 

It is said, that a juror was prejudiced against 
the traverser. If there wras any contrariety 
of evidence, if there was any point on which 
that prejudice was to operate, if there was any 
scruple of evidence on one side, and prejudice 
was to give way to that scruple, there might 
be some weight in the objection, but here 
there was nothing to exercise his prejudice 
upon ; there is therefore nothing in this ob- 
jection as a ground to set the verdict aside. 
If five hundred witnesses had come forward to 
say, that Lyster is not to be believed upon his 
oath, it is not for the court to determine, but 
solely for the consideration of the jurors. 
The jury must determine whether Lyster was 
deserving of credit, or not; even if this objec- 
tion bad more weight than it has, the door is 
shut upon it, as against the traverser. The 
*hole of the case went to the jury, and by 


their verdict it appears, that they did give 
credit to what was said by Lyster.— 2 Atkins 
319,* an issue was directed to try the vali- 
dity of a deed, a witness swore to the execu* 
tion of the bond at a certain time and place. 
Before the trial, the defendant in the action 
gave notice, he would impeach the credit of 
the witness, because he was abroad at the time 
of the alleged attestation to the deed. The 
case went to trial ; there was a verdict on the 
evidence intended to be impeached. The 
party applied for a new trial, on affidavit, that 
the person was at a different place when the 
deed was alleged to have been executed. The 
Courtf said tney would not entertain the mot 
tion ; he ought to have come prepared at the 
trial ; wc will not now give you an opporti** 
nity of bringing on your witnesses at a new 
trial. 

With respect to the incredibility of Lyster, 
three witnesses were examined, and now your 
lordships are called upon to have an examine 
tion of Clarke, who appears to have been tho 
hair-dresser of Lyster, and to let in the evi- 
dence of Mr. Coultry that Lyster does not de* 
serve credit, after the examination of three 
witnesses to that point at the trial. Is the 
hesitation of Mr. Blake to impeach the cha- 
racter of Mr. Lyster ? Or the positive asser- 
tion of any mau ? With respect to the public 
principles and character of witnesses, aro 
they to be again inquired into, after they had 
gone through the fiery ordeal of a cross-exa- 
mination ? The Court would not permit it, 
after the witness had gone from the table. 
As to the general character of Lyster, it could 
not be gone into i evidence did not go to the 
point that he did deserve credit or not. An 
objection is made on account of the declara- 
tion of the juror ; it was not a declaration of 
any opinion as to the matter in issue between 
the parties; such declarations therefore, could 
not De the ground of a challenge to the juror* 
2 Hawkins 589. 

If there be objections to a juror for partia- 
lity, it would be a ground of challenge, if ac- 
companied with some particular instances of 
malice. The law makes ill will in a juror 
necessary to support the cause of challenge. 

The charge against the sheriff is that he did 
impanel persons prejudiced, and at enmity 
against the defendant ; but no particular pre- 
judice is mentioned m the affidavit: Mr. 
Rowan does state he heard, and believes, that 
Mr. Gifford is conductor of a newspaper, 
called a government newspaper, &c. It is not 
said that Gifford’s labours were successful, so 
as to have a single person on the jury who 
was unfairly prejudiced against defendant. 
Mr. Rowan has not sworn that the panel 
was absolutely composed of persons prejudiced 
against him, and such were chosen by the 
contrivance of Mr. Gifford : this was in the 
nature of a challenge to the array made par- 


* Richards c. Symes. 
f Lord Chanceuor Haidwicke. 
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tially, through the misconduct of the returning 
officer. 

As to the incompetency, it is no ground to 
set aside the verdict ; judge Grose says, “ as 
to the question of competency of witnesses 
after trial, on a motion for a new trial, we are 
hound to reject such testimony now though 
a decision of competency peculiarly belongs 
to the Court, • 1 Durnford and East’s Reports, 

Locke says, that where a transaction is 
done in open day, where there is a possibility 
of contradicting it, not contradicting it is an 
admission of the fact. The observations men- 
tioned will have a conclusive effect upon the 
mind of every man that hears me. 

Adjourned to Friday, February the 7th, 
1794. 


Friday, February 7, 1794. 

This day the Court proceeded to deliver 
their opinions seriatim. 

The Earl of ♦ Clonmell , lord chief justice. — 
This is a motion made on behalf of the tra- 
verser, Archibald Hamilton Rowan, founded 
ona notice dated the third of February instant : 
and it is to set aside the verdict had against 
him in this cause ; first, as being contrary to 
the justice of the case, as founded upon false 
evidence, and upon testimony not deserving 
of any credit. The second ground is, that 
some of ihe jury, who found the verdict, were 
prejudiced and at enmity with the traverser, 
and had declared that opinion before they 
were sworn upon the jury. The third ground 
is, because the sheriff who arrayed the panel 
was prejudiced against the defendant, and did 
array the panel so as to have him tried by 
an unfair jury. 

The motion is stated to be founded upon 
six affidavits < of which I have copies, as have 
my brothers), stated to have been filed in this 
cause on the third of February, stating the 
nature of the case, and the reasons to be of- 
fered The motion was called on that day, 
and ordered to stand for the next day, when 
another ground of objection was made in the 
argument of the motion, or suggested by 
counsel, founded upon an observation stated 
from his memory, and unsupported by any 
oath; which he argued from, as if used by me 
in my charge to the jury ; which I shall take 
notice of in its proper place. The affidavits 
to the first point in the notice, for I have en- 
deavoured to class them so as to make them 
intelligible to every person ; the affidavits, I 
say, to the credit of Lyster, are three : 

1st. Clarke, the peruke-maker, who is of 
opinion that Lyster is not to be credited, as 
he believes, because in a suit in the court of 
conscience he, Lyster, perjured himself, by 

* The words of Mr. Justice Grose are “ As 
to the competency of the witnesses, it is not 
contended that in point of law we are bound 
to reject their testimony now,” 1 T. R. 720, 
Turner v> Pe^rte. 


denying any acquaintance with him. The 
next is Couitry, a gentleman, who is of the 
same opinion, because, he says, Lyster per- 
jured himself respecting a horse, and made a 
false affidavit in the name of his brother, 
whom he personated. Mr. Rowan, in one of 
his affidavits, for he has made two, also swears 
to the same points ; that he believes, if these 
two persons had attended at the trial and 
been examined, this witness, Lyster, would 
have been totally discredited. That he 
swears is his belief, and I dare say, that im- 
pression is made upon his mind. And he 
adds farther, that from what he and his 
friends are daily hearing, he has no doubt of 
proving fully, that Lyster is deserving of no 
credit on his oath. These are to the first 
point. 

Touching the second point in the notice, 
that is, the partiality or prejudice of the jury, 
or some of them, William Atkinson, a watch- 
maker, has made an affidavit, stating that in 
August last, on an occasion of some niumim- 
tion, he had a conversation with Mr. Perrin, 
one of the jurors, respecting the volunteers; 
and that, with respect to the body in general, 
he spoke with acrimonious language; but 
particularly with respect to Hamilton Rowan; 
that he and Napper Tandy deserved to bo 
hanged, or the country would never prosper, 
or to that effect ; and Mr. Porter swears that, 
since the commencement of this prosecution, 
and before the trial, Mr. Perrin made use of 
some other expressions of the same sort ; and 
Mr. Rowan swears, that he believes that some 
of the jurors did, previous to his trial, use 
expressions tending to asperse him, therefore 
they were heated against him, and had im- 
pressions in their minds unfavourable to him. 

With respect to the third point in the no- 
tice, Mr. Rowan swears he heard and believes 
that sheriff Giffard, by whom, or by whose 
under-sheriff, the panel has been arrayed, is 
the conductor of a paper generally understood 
to be a government paper ; that he has a lu- 
crative office in the revenue, and is an officer 
in the Dublin militia; and that he is strongly 
prejudiced against him, and did labour to have 
such a panel arrayed, of such men as he 
knew were unfairly prejudiced against him. 

These are the affidavits touching the three 
grounds stated in the traverser’s notice. And 
as to the general merits, Mr. Rowan farther 
states, that he was present during the trial, 
and that he heard the evidence given by Lvs- 
ter and Morton, charging him with having 
read, distributed, and published the paper in 
Pardon’s school, and he swears that said tes- 
timony is utterly false. This he positively 
swears to ; but he does not, however, deny 
any of the particular facts alleged in the infor- 
mation against him ; as to that he is silent, and 
he undertakes to contradict no fact sworn in 
the evidence against him, but that which I 
have mentioned. 

Thus stand the affidavits upon which this 
motion is grounded. It may not be amiss to 
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give a short history of this case, so far as wc 
have judicial knowledge of it, in order to throw 
light upon the situation in which Mr. Rowan 
stood when his trial came on. He was ar- 
rested in consequence of the publication in 
question, above a year ago, and gave bail to 
that arrest, before Hilary 1793, viz. on the 
20th of December, 1792 (l believe 1 am not 
mistaken but it is not very material), 
and the first information ex officio, for that 
not the one on which he has been 
tried, was filed Hilary 1793; and now I 
speak of what passed in this court. On the 
sixth of May last, near nine months before 
his trial, in Easter term, which ended the 
thirteenth of May, Mr. Emmet moved to va- 
cate his recognizance : Mr. Attorney General 
consented. Mr. Rowan and his bail appeared 
in court, and it was vacated, as he was ready 
to be tried upon that information : next was a 
motion on his behalf, by the recorder of the 
city of Dublin, to appoint a day for his trial 
in the term following ; that motion was made 
in Trinity term, but the attorney-general ap- 
plied to the Court, stating, that he had disco- 
vered an error in the information, and entered 
a noli prosequi ; accordingly no trial was ap- 
pointed. A new information was filed, and 
in Michaelmas term, several weeks after the 
city sheriffs were chosen, a trial at bar was 
moved for, and a day appointed in this present 
term (the twenty-ninth of January). On the 
eleventh of November last, the attorney ge- 
neral moved to amend the information, by 
striking out one of the innuendos. The recor- 
der appeared on behalf of Mr. Rowan, and said 
he was instructed not to oppose it. On the 
twenty-ninth of January the trial was called 
on, and no challenge having been taken either 
to the array or to the polls, either principal, or 
to the favour, the jury were sworn, ana tried 
the cause. There were questions put to some 
of the jury touching their opinions, whether 
they had declared them or not, upon the 
matter in issue : one of them having said, 
after he was sworn, that he had given some 
opinion, he was withdrawn by consent : nor 
was it objected to by the crown lawyers : and 
these questions, which are said in the Dooks 
to tend to reproach, were asked, and not ob- 
jected to. 

I must here invert the order of the points, 
to make it more clear, by following the order 
of time ? the first objection then, is that stated 
by Mr. Rowan’s affidavit to the sheriffs pa- 
nel. He swears that Giffard, by whom, or by 
whose sub-sheriff, the panel was arrayed, is 
conductor of a newspaper, generally consi- 
dered a government paper; that he has a lu- 
crative office in the revenue, and is in the mi r 
litia; and he believes he laboured to have 
such a panel arrayed, as were prejudiced 
against him. This I shall first consider in 
point of law and then of hardship, as ad- 
dressed to the discretion of the Court : first 
then, would it have been a cause of challenge 
upon a demurrer? Clearly not ; there is no- 


thing certain nor ascertained in it; is it in 
law, a ground of challenge, that a man con- 
ducts, wnat is considered, a government news- 
paper ? what is a government newspaper ia 
legal estimation ? A chimera of the Drain. 
Is it meant to be insinuated that government, 
or the crown, to use a more proper expression, 
was at war with Mr. Rowan, or that any thing 
done on the part of government was to 
be injurious to him? I hope not; nor 
that any thing he did is to be injurious to 
government ; I trust not. I put it the other 
way : suppose it had been objected, on the 
other side, that a juror had published a paper 
called Mr. Rowan’s paper, or the Freeman’s 
Journal, or any paper of that kind ; would it 
be an objection that could have any weight ? 
Undoubtedly not; no denomination of sub- 
jects, under that general name, can furnish an 
objection even to the prosecution. 

Then again it is stated that he held an o£ 
fice under government, and was in the militia. 
If this were to be a disqualification, then 
mark the consequence : every sheriff in the 
thirty -two counties of Ireland at large, would 
be disqualified to return a panel; which 
amounts to this absurdity, that the very grant 
which qualifies, by law, every sheriff to make 
returns, does ipso facto disqualify him, because 
the office of sheriff is under the crown : and 
if holding an office under the crown disqualify 
i a man, it involves this palpable absurdity, 

| that the very grant, which makes him, dis- 
qualifies him from acting. But it is still 
weaker with respect to the sheriff of Dublin, 
for that sheriff is not appointed immediately 
by the crown, but by election; however I have 
exposed this objection upon the other ground 
I put it, that it would be absurd that the very 
l office should be a direct disqualification from 
i the fulfilling of the most important duty of it. 
j But then Mr. Rowan believes him to be 
I prejudiced against him, and that he laboured 
| to return a prejudiced panel. Would his be- 
! lief be evidence of favour? Surely not; but 
| the hw, not grounded on weak suspicions, 
disregards such conjectures, and rejects the 
| surmises of interested parties. Our law, also, 

I appoints a proper time, when even legal ob- 
j jections can only be received. The time for 
I challenging the array, is before any of the jury 
' are sworn, and for challenging the polls, when 
they come to the book ; but if the party ac- 
■ cused takes his chance with the jury, he afi- 
i terwards comes too late to object to them ; so 
j is the language of the law, and the manifest 
j principle of justice. But to take it upon the 
| point of hardship, which has been insisted 
upon, there appears to be none ; he had three 
months notice, and near two terms had 
elapsed, during which time he never expressed 
any discontent against the sheriff, nor sug- 
gested to the Court, by affidavit or otherwise, . 
that the sheriff was partial, or adverse to him. 
He and his attorney must both have known 
that this man was sheriff, and yet they never 
applied to have the trial postponed, or the pro- 
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cess directed to any other officer ; and even 
in his affidavit, made since the trial, which is 
unsupported by any other, he does not state 
that this cause of complaint came to his know- j 
ledge subsequent to tne trial ; indeed the rea- 
spn of his belief speaks the contrary, namely, 
his being the conductor of, whut is called, a 
government paper, an officer in the militia, 
and in the revenue ; which facts, it is pre- 
sumable, he could not have been a stranger 
to at the time of the trial. 

Next comes thatobjcction to the juror Perrin, 
in answer to which, what I have already said, 
respecting time, that the challenge should 
have been made before the juror was sw orn, 
and if a challenge had been made, there is not 
enough in the affidavit, even supposing the 
facts true, to support it. It is not sworn 
that he made any declaration respecting the 
matter in issue, nor in malice, to the defen- 
dant. 2 Hawk. P. C. 689, chap. 43, sec. 28, 
cited by Mr. Prime Serjeant. The trior’s 
oath illustrates and is applicable, it is to try, 
whether the jurors are indifferent upon the 
matter in issue. But I still resort to what I 
said before, the objection now comes too late. 

A third objection goes to vitiate the ver- 
dict as unjust, founded upon false, on incredi- 
ble testimony. This is a question of great 
extent, and of great consequence to the ad- 
ministration of criminal law : the object de- 
sired is, to be let in, it is said, to impeach 
farther by new witnesses, the credit of per- 
sons already attempted to be discredited on 
the trial. If that were yielded to, no verdicts 
for misdemeanors against the traverser could 
stand, as long as a man could be found to 
swear that the witness did not deserve credit. 
Jt would be a direct and general invitation to 
such perjury as could not be punished by an 
indictment, and would tend to withhold a 
part of that evidence by which the witness on 
the first trial might be impeached, and hold 
but an iuvitation to persons to offer them- 
selves after the trial, to discredit the wit- 
nesses with safety, perhaps profit to them- 
selves. It would wound the constitution 
deeply, by transferring the jurisdiction of the 
jury to the Court, and would totally overturn 
the trial by jury. It is admitted by the de- 
fendant’s counsel, that no case has been 

S und to authorize it, and the case cited 7 
od. 57, has been searched for, and cannot 
be found. • I have found a case in p. 54, 
which, so far as it goes, is against lnm ; it 
would be strange ana unjust if it could; but 
there are other cases, which go much more 

• See the note in p. 1135 of this Volume. 
Bht the reader on reference to Mr. Curran’s 
argument, will observe that 7 Mod. 57, was 
cited by Mr. Curran to show that u where 
there was good ground of challenge to a juror 
hot known at the trial, it was sufficient cause 
for setting aside the verdict,” which does not 
seem to be the question here contemplated 
l>y the learned judge. 


strongly against him, where it has been at- 
tempted to set aside the verdict where the 
witness has been incompetent, of which the 
Court, and not the jury, arc by law die judge?. 
Ilyon and Ballard cited 7 Mod. 5*, referred 
to 5 Bacon, was the case of a nonsuit, and 
the Court refused to set it aside, although tht 
deed, upon which the defendant relied, was 
sw orn to be a forgery ; and Turner and Peartc 
1 Term Rep. 7 17 is much stronger than this, 
against what is applied for. An application 
was made for a new trial upon affidavit, that 
five of the witnesses produced by the party, 
who obtained a verdict, w’ere incompetent, 
and ought not to be examined at all ; there 
is an affidavit in answer, that the party who 
called these w itnesses did not know that their 
was any objection to them. Ashhurst J. said 
they came too late after trial. . Now thee 
their evidence was to be considered as a nul- 
lity, that they never should have been exa- 
mined at all ; not what credit they deserved, 
i whether more or less, which the jury are 
judges of, not the Court. And in that case, 
where the matter was of law within the power 
of the judges, whether competent or not, 
though it was sworn that five of them were 
interested, and incompetent of course, yet the 
Court would not hear the objection because it 
came too late ; and Mr. Justice Buller, a very 
great lawyer, says " there has been no in- 
stance of this Court’s granting a new trial, an 
an allegation, that some of the witnesses exa- 
mined were interested, and I should be very 
sorry to make the first precedent.” “ There 
never yet has been a case in which the party 
has been permitted after trial to avail him- 
self of any objection which was not made at 
the time of the examination.” • Mr. Justice 
Grose, in tho same case, says, u In the first 
place it does not clearly appear, that the 
plaintiff s did not know of the objection at the 
time of the trial. It is sworn very loosely ; 
and if they knew of it, at that time, t hat 
would be a decisive reason for refusing to al- 
low it now.” + And now I shall apply this 
opinion, in this case, to the last otriectioc 
made by counsel, as well as to what I hate 
already said ; but there it was said by Mr. 
Justice Grose, that the objection to the wit- 
ness might be an ingredient if the party ap- 
plying had merits. In 2 Term Rep. 113 m 
the case of Vernon and . others, the assignees 
of Tyler v. Ilankey, the Court would not grant 
a new trial, to let the party into a defenoe, 
which he was apprized at the first trial. 

I have cited tnese cases to show, that even 

• See the note in p. 1148 of this case. 

+ “ However,” aaded Mr. Justice Grose, 
t: although no new trial has ever been granted 
on such an objection, I do not know buttbat, 
if a proper affidavit were made, it jokfit 
have some influence on my mind, whgre tne 
party applying has merits ; but here the 
weight oi evidence is in favour of tfe ver- 
dict,” 
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in case of incompetency, where the witness of them in volunteer uniforms, were sworn 
ought not to be permitted to stand upon the to have been present ; this fact, I told them, 
table, or open his lips, — there after trial, the was sworn to by two witnesses, and if the 
Court would not set aside a verdict upon that jury believed there was a meeting of the kind 
ground. But see what Mr. Rowan’s affidavit ana number sworn to, it was to my mind, a 
is, even if it could be listened to as to his own volume of evidence; I say so still, that the 
innocence ; he says, he heard the evidence of defendant did not produce any of the persons 
Lyster and Morton, charging him with hav- to contradict any of these facts, or prove that 
irig read, distributed, and published the paper he did not read, publish or disperse the libel in 
in the information, in Cope-street, at Pardon’s question . 

fencing school, and positively swears, that He has now made an affidavit, and see the 
their testimony was utterly false. Now first power of perverting fancy : Gentlemen argue 
1 tay, that no trial or verdict was ever set for an hour upon affidavits, because the facts 
aside, in a case like this, upon such an affida* sworn to are not contradicted, and they insist 
▼it. It is at best the oath of the party to his upon these uncontradicted facts as truths ; 
own innocence ; but it is not so muen ; here these six affidavits, say the counsel, are strong 
he does not deny the facts, not one of them ; and uncontradicted, and therefore the facts in 
and let me take the words “ utterly false” in them must be assumed; but on the other 
•very sense they convey ; if he means false hand Mr. Rowan has made an affidavit, and 
in every thing, then he has surely made an he has not to this hour, ventured to contra- 
affidavit stating that he has heard the evi- ! diet all the facts proved against him on the 
<lence of Lyster and Morton, charging him trial ; and shall we not be at liberty in our 
with having read, distributed, and published turn, to assume upon this motion that he can- 
the paper, that, he says, is Utterly false. To not contradict them ? He swears he heard 
use the expression of one of the judges in that the evidence : he has not ventured to contra- 
case I cited, it is a great deal too loose ; the diet any of those facts ; he has not sworn that 
party swearing for himself does not even con- there was not a meeting of so many persons, 
tradict Lyster": he does not contradict any one nor any thing of that nature, 
of these facts specifically. I will ask, could Now I will state what the evidence was: 
he be found guilty of perjury, upon such loose Lyster swore, that on the 16th December, 
Swearing, supposing it to be false? I should 1792, he was at Pardon’s fencing school, in 
think not But it is material to another Cope- street, in the city of Dublin ; that there 
part, that this is the only part of their testi- was from one to two hundred persons present 
mony which he has contradicted, and he in scarlet uniforms ; that Napper Tandy, Ha- 
might, when he undertook to contradict any milton Rowan, and others, were sitting at a 
of the facts, have contradicted the whole, or i table ; the witness went in from curiosity, 
any other part, as far as the truth would jus- | and he was told by Mr. Rowan, to the best 
tify him, at least upon hearsay or belief ; he ; of his knowledge, that no man in coloured 
bas not done that. clothes could be admitted there. He does not 

But it is urged from the bar, upon a point I contradict that conversation with this man — 
not stated in the notice, but from the recol- \ that there was a gallery, to which he might 
lection of one of the counsel, unto which no go, that is not contradicted ;^-that Hamilton 
affidavit refers, that I assumed to the jury the Rowan was very busy, and walked about with 
feet of a meeting, at Cope-street, of 150 men, papers in his hand ; these facts, let it be re- 
at which Mr . Rowan was present, which he ] membered too, that he swore upon belief and 
bas not contradicted : upon that I have built i vague recollection to the best of his know- 
a strong inference of gu'lt, upon the presump- I ledge. I told the jury this was not evidence, 
lion arising from their silence. Here I will I ana should be rejected ; but he does not now 
State, as accurately as I can, what I did say ; contradict any of those facts. Then he goes 
what I did not say, which has been imputed to the publication. So it was with respect to 
to tne ; in which I have the concurrence of Morton, what did I tell the jury ? after stat- 
my brethren as to their recollection. I told ing the act of parliament which declares, if 
the jury, and meant to have told them, as far ; not gives, a power to the jury, to find upon 
as my recollection serves me, that the obser- i the whole matter, which I told them they nad 
vation made by one of the prosecutors coun- ! a right to do ; that the credit of the witnesses 
sel, indeed by two of them, first Mr. Attor- j was with them and not with me ; that they 
ney-general, and afterwards Mr. Frime-ser- ' were to find upon the whole matter in issue, 
jeant, struck me as obvious and strong, viz. • and that they were the judges of the fact, and 
that the defendant did not contradict bv a the intention. Did I assume any fact ? No; 
single witness, any one fact sworn to against that fact as well as every other, was to be de- 
hira ; I then stated some of the leading facts termined upon belief or disbelief of the wit- 
Sworn to, those facts, as I thought, easiest to nesses. Such may not have been my iden* 
be contradicted, and those facts which brought tical words, but such must have been my ma- 
with them, if they were true, the means of nifest meaning, and the Court approved of 
defence; for example, that there was a meet- what I said. And I say now with certainty, 
ing in open day at a public fencing school, I never said to the jury, that the defendant*! 
where from one to two hundred persons, many silence upon those facto was to supply any 
VOL. XXII. 4 F 
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defect in the prosecutor’s evidence ; I disclaim 
it. I did not assume the fact, nor did I mean 
Or direct that the jury should take it lor 
granted, that there was any meeting whatso- 
ever. 

These facts were sworn to, like the others, 
by two witnesses, except the fact of publican 
tion, which was the criminal fact, and which 
was sworn to by one witness only ; and so I 
stated to the jury, that Lyster whose credit 
was attacked, if they did not believe, I told 
them, they ought to acquit. I then left the 
whole of the tacts and credit of the witnesses 
and the intention of the paper (if they be- 
lieved the defendant published it) to the jury, 
who were, I told them, to determine upon the 
whole matter. 

But suppose the fact otherwise, and as fa- 
vourable to the defendant as his counsel wished 
to have it taken, it cannot avail upon this 
motion either inlaw,orjustice,or fact, or legal 
discretion First it makes no part of the no- 
tice : next it should have been objected to be- 
low : it was the duty of the gentleman who 
urged it now, and he was not remiss, to have 
taken notice of it at the time : thirdly, it falls 
under the general rule that any objection 
which could have been made below, and con- 
tradicted or refuted by evidence, cannot af- 
ter wards be taken advantage of. It might 
have been instantly answered, qualified, con- 
tradicted, or adhered to ; but in truth, the 
general course of the defence rejected all idea 
6f disproof; it was to justify that paper; and 
standing upon that ground, it scorned to deny 
the publication, I take for granted ; for no 
attempt was made to contradict a single fact 
sworn to by one or other of those witnesses. 

But, upon this motion, how is it to affect 
our discretion ? Does it appear now that any 
of those facts are contradicted ? What are we 
then to judge of? Is it that manifest injustice 
has been done, which is the principle that 
governs motions for new trials ? Is there any 
thing like a new substantive defence set up, 
which has not been made before ? Is it said 
by any of the persons who have made affida- 
vits here, or by the traverser himself, that lie 
can by witnesses contradict these facts ? Not 
a word of any such thing; and if we are to 
draw the same inference from the silence of 
the affidavits, which was drawn from not an- 
swering them in the arguments of the case, 
see how it stands ; what he has not contra- 
dicted he has admitted ; — but 1 have no occa- 
sion for that 

This motion is addressed to the discretion 
of the C'oirt ; that is to the Court bound by 
the curb of legal discretion, for we cannot 
indulge our feelings, be they what they may, 
and legal discretion is as well ascertained as 
any express point of law; adjudications are 
evidence— we are obliged to follow these, as 
evidence of what the Taw is. It is said there 
is an analogy respecting the granting of new 
trials, between cases of misdemeanors and 
civil cases ; and yet, in order to determine 


this motion, as the defendant’s counsel desire, 
we must abandon that very ground of ana- 
logy : the great principle is lliat, and that 
alone, which is recognised in Bright and 
Enyon, 1 Bur. 390, alluded to and adopted in 
many others, from the case in Styles to this 
hour — has substantial justice been done? 
lias the party who requires a new trial been 
manifestly injured ? Upon what ground is it 
we are to presume an injury done to the tra- 
verser ? lie has had fourteen months to pre- 
pare himself. In trials for their lives, men 
have often not more than one, and very sel- 
dom more than six months ; he had fourteen; 
— they, though confined and in prison, are 
supposed to have time to defend themselves 
in felonies of death — here the party at large, 
complains, invites, provokes the trial. Has 
he been surprised? lias he wanted the aid of 
counsel ? Has he been unattended with 
friends and followers ? Look at the history of 
the trial. What new defence has he alleged? 
Has he, even himself, contradicted the tacts 
charged against him? No*, from what then 
are wc to infer, that injustice has been done 
to him ? It was said that whether by right or 
by courtesy, by indulgence, or connivance, 
persons in his situation find a way to the 
matter charged against them. See how that 
stands : there may be very good and suffi- 
cient and proper reasons, not to disclose the 
name of the party swearing the information; 
to protect him from violence or corruption of 
the party sworn against. How is this case ? 
The very thing, which most deserves to be 
concealed, was made known to him and bis 
agent ; for the person who is to swear against 
him, is disclosed to them, they trace him to 
the place of his birth, they inquire into his 
family and connexions, they follow him 
through his private bargains and engage- 
ments, they become acquainted with, his in- 
discreet, and perhaps immoral conduct ; shall 
we presume, that this man, whose name was 
then at the foot of the examination, was un- 
known to him ? Where are we to look tor 
that substantial justice, by which he can pro- 
tect himself on another trial ? I find it no 
where ; I find it not in the principle of the 
criminal law ; I find it not in adjudged cases; 
1 find it not in the sound discretion of the 
Court. He has had every possible indul- 
gence, he has had every latitude of defence 
by justification ^at the least as far as it 
would go), by insinuation, by address, — I be- 
lieve, and hope he has had ; and I trust, in 
this free country, I am not mistaken when I 
suffer counsel to go as large, and take as 
wide a range as decent language will admit, 
to convey every sentiment which may assist 
his client: can we say the merits are not 
tried? Is it said the merits are in his favour? 
But see, as I said before, how pervert- 
ing imagination can change the roost com- 
mon maxim : is it alleged that the juror, who 
is complained of, exerted himself to inftueace 
the others? That this was a case of a struggle 


Digitized by t^ooQie 



11/3] Jor publishing a Seditious Libel, A. D. 1794. [1174 


amongst the jury? Oh no; but the case was 
so clear, that there was not a minute a man 
in the deliberation. Then where there 19 not 
a struggle, and it is not said that he did act 
partially, or work upon the other eleven, or 
that by his unjust means the verdict was 
obtained ; yet we are desired to step out of 
our way — to go unconstitutionally into the 
jury box, and say that they should not have 
given credit to the witnesses, where the con- 
stitution gives them a power to decide. I 
am therelore clearly of opinion, that the ver- 
dict cannot, upon any principle of law or jus- 
tice, be disturbed. 

Mr. Justice Boyd This is an application 
to set aside a verdict upon an information. 
My lord Clonmell has stated the affidavits so 
much at large, that it is not necessary lor 
me to take up much time. 

The counsel in the argument rested the 
case, 

1st. Upon the declaration of a juror against 
Mr. Rowan. 

2d. Upon the partiality of the sheriff. 

3dly. The incredibility of Lyster the wit- 
ness, and 

Lastly. The misdirection of the Court. 

As to the declaration of the juror, there are 
two affidavits which state it, but it was upon 
a common subject ; it had no relation what- 
ever to the matter in issue ; it does not ap- 
pear that this declaration was malicious, and 
the authority in Hawkins establishes that a 
declaration to prevent a man from being a 
juror, must be pertinent to the matter in 
issue, and malicious. The declaration of 
Perrin, in my opinion, if laid before the Court 
in proper time, was not a ground of challenge 
in point of law ; and I must conclude it now 
comes too late ; it was an, objection merely 
to the favour ; it is a matter in pais , to be 
determined by triors appointed ; and here the 
Court are desired to assume the province of 
a jury, and try it here. But I think it now 
comes too late. In this case it does not ap- , 
pear, that justice has not been done, which 
is the true ground of setting aside verdicts. ; 
It is no where suggested, that the misconduct 
of this juror was the cause by which the ver- | 
diet was obtained. The shortness of the ; 
time that the jury were withdrawn, is a strong ] 
ground to presume they were nof persuaded I 
by him. ! 

2dly. As to the charge of partiality in the ! 
sheriff, Mr. Rowan iu his affidavit speaks 
only as to belief ; he docs not charge it posi- 
tively. The same observation I have already 
mentioned, goes to this point ; there was not 
a challenge taken to the array, on the ground 
of partiality in the returning officer. This 
being an application to the discretion of the 
Court to set aside the verdict, the question is, 
has justice not been done ? The charge is ge- 
neral upon belief ; and yet the affidavit does 
not say, that the sheriff did procure a partial 
jury, or that he could procure it ; and in this 
case, as in every other, the not making ob- 


jections at the trial, is a strong ground to 
prevent the Court from interfering, especially, 
where the traverser, in no part of his affida- 
vit, swears he is not guilty, or has a good 
cause of defence to make upon a new trial, 
which, in my opinion, are two material 
grounds in granting new trials. 

As to the incredibility of Lyster’s evidence, 

I must observe that evidence was offered at 
the trial, which shows to demonstration, 
that the defendant was prepared; he pro- 
duced three witnesses against Lyster, for he 
did produce Blake, Smith, and Ilatchell, their 
evidence and Lyster and Morton, all went up 
to the jury ; the jury have found their ver- 
dict ; and this application is made to the dis- 
cretion of the Court, to set that verdict aside 
and to grant a new trial, to let in farther evi- 
dence in support of that which the jury did 
not credit, that is, of the witnesses who 
charge that Lyster ought not to be believed 
on his oath. There is no instance in the 
books to be met with to warrant such a pro- 
ceeding. There are instances, where a 

court has refused to set aside a verdict, on 
the ground of incorn potency of the witnesses 
on the former trial, because the defendant 
had taken a chance of a verdict in his favour. 
Suppose a new trial granted, what would be 
1 the consequence ? Lyster would be examined 
before another jury, with the suspicion of 
the court of King’s-bench falling upon him, 
that he was an incredible witness. 

As to the misdirection of the judge I at- 
tended to every word, as I always do, to what 
falls from his lordship ; I recollect the sub- 
stance of the charge, it had my entile appro- 
bation, it was, that the defendant did not 
contradict, by a single witness, any one fact 
charged against him. llis lordship stated se- 
veral of the facts, which he thought might be 
disproved, if not true ; the meeting was at 
noon-day, in a public room, and 150 persons 
present, in uniform ; the evidence of Lyster 
was confirmed by Morton, but Morton had 
not the paper, but heard the expression, “ ci- 
tizen soldiers, to arms.” On the whole the 
evidence went to the jury, but there was only 
one witness to the fact of publication. If the 
jury believed there was any meeting of the 
kind and number that was so mentioned, the 
defendant did not produce a witness to con- 
tradict one of the facts so alleged. His lord- 
ship did not say, that the defendant’s silence 
was to supply the defects in the prosecutor’s 
evidence. All the facts were left to the jury 
by the Court, and each of us made such ob- 
servations as occurred to him. By the ver- 
dict the jury, it appears, did give credit to the 
witnesses, and did believe there was a meet- 
ing. The description given of the meeting 
was, that there were 150 persons present. 
These were strong circumstances to go to the 
jury. If you believe there was a meeting, 
notone of those persons has been brought 
forward to contradict these assertions. I 
know of no judicial determination of any case 
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similar to the present. In this case, the tra- 1 

verser does not swear he is not auilty. If ! 
this were a civil case, here is not good ground 
for a demurrer (>». the whole, I concur with 
lord ( lomnell, that this verdict ought not to 
be impeached 

Mr. Justice Downet. This is an applica 
tion to set aside a verdict of guilty in a cri- 
minal case, on several affidavits. I hope that 
it will be recollected, that the affidavits have ; 
been read without opposition from the coun- 
sel for the crown, and I hat the Court have 
not given any opinion whether after a ver- 1 
diet of guilty in a criminal case, the defen- j 
dant has a right to have such affidavits read, 
as have been produced in this case; but as 
they have been read, I shall examine the ( 
grounds of the motion, which is founded on 
them. 

1st. The verdict is sought to be set aside 
(according to the notice) on this ground, that 
it is contrary to justice, founded on false tes- 
timony not deserving any credit; those are 
the words of the notice. 

This is a direct appeal from the jury to the 
Court, in a matter solely within the province 
of the jury' ; the Court cannot decide on the 
truth or falsehood of evidence, and yet we are 
desired to set aside this verdict on the ground 
that the evidence was false, and that tne jury 
ought not to have believed the witnesses. 

No fact sworn to by either of the witnesses 
for the crown, on the trial, was then contra- 
dicted by evidence, no new witness is disco- 
vered who can, in case of a new trial, contra- 
dict any fact sworn by either of those wit- 
nesses. 

The truth of their testimony as given on 
the trial, is even now contradicted only by the 
affidavit of the defendant; the Court can 
make no distinction between defendants, and 
no instance is, or I believe can l>e shown, 
where the oath of a person found guilty, con- 
tradicting the witnesses examined against 
him on the trial, has been allowed to shake 
the verdict that convicted him: and if it 
should be suffered to do so, I believe few 
convictions would stand. 

But it is said, that if the verdict should be 
set aside, new light will be let in upon the 
case by the evidence disclosed in these affi- 
davits. 

But what is the new light that is suggested f 
not upon the merits of the case ; jt is not 
«Uegeu that any new ground of defence is 
'discoveied; no affidavit of any of the new 
witnesses says one word of the matter in issue 
in the cause, and the defendant himself does 
not in his affidavit state, that if this verdict 
shall be set aride, he can at a future trial pro- 
duce any evidence, as to the fact with which 
he is charged. 

But it is said, that new light can be thrown 
upon the defect of credit in Oyster, the prinr 
ctpal witness for the crown. 

Not by showing that any feci he swore 
was .false, the best mo de ef discrediting a 


witness ; it is not suggested that the de fm 
dant can produce any evidence to that cfeet 
But two witnesses can be produced, whs 
will swear, that they think he ought not ts 
be believed ; and to let in these opinions, wt 
are desired to set aside the verdict ; I say, ts 
let in these opinions, for the particular fecks 
of perjury, which they state, could not he 
suffered to be proved at that trial. 

And I think it is at least doubtful, whetha 
if they had appeared on the trial, which has 
been had, they could (from any thing appear- 
ing on their affidavits) have given any evi. 
dence at all ; for neither of them speaks as ts 
Ly*ter's general character; whether that be 
such as not to deserve credit in a rota! of 
justice, and it is with respect to his general 
character only, that a witness can be prepared 
to defend himself, and not against the opinio® 
of an individual. 

But if it were admitted, that a verdict might 
be set aside, where a party is surprised by the 
production of a suspicious witness, who he ha d 
no reason to suppose would be examined 
against him ; yet this is not that case ; here 
it is evident, that there was no such surprise i 
the defendant knew before Inal that Lyster 
was his prosecutor, he was prepared at the 
trial to impeach his credit; he examined three 
witnesses for that purpose, the jury hav« 
weighed and decided upon that credit ; and 
can we say, after the credit of this witneH 
has been examined by the jury, that particular 
facts, sworn by him, in some of which he wis 
corroborated by another witness, and contr* 
dieted by none, ought not to be believed, be- 
cause persons come forward and state that 
they would not give him credit on his oath J 
It would in my apprehension be a most mo> 
chievous decision, if the Court were to do so. 
And I know not how any verdict could ever 
stand, if it wore sufficient ground to set it 
aside, that new witnesses come and tell us, 
that the former witnesses ought not to be be- 
lieved. 

My lord has cited cases on this point, which 
I need not take up time in again going over. 

As to the declaration sworn to have baas 
made by a juror — 

Mr. Curran cited a case, which cannot be 
found in the book referred to ; but supporing 
it has been decided, that a cause of rhaHeom 
not known at tbe trial, is sufficient to set mm 
a verdict, I cannot feel, that mere general de- 
clarations, though severe ones, relative to tbs 
defendant’s political conduct, made long be- 
fore the trial, upon a conversation, no way 
concerning the matter in issue, would have 
been sufficient cause for a challenge. I e» 
not think that such general declarations could 
form auy ground of challenge, for if they 
would, suppose a rebellion in the country, m 
loyal subject could be a juror on the trial if 
any of the principal persons concerned in it. 

As to the objection grounded on the con- 
duct of the sheriff, it is enough So my, that no 
particular act of partiality is stated, and that 
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his having endeavoured to procure a prejudiced 
jury is stated, only on belief ; — no act of the 
sheriff is stated upon which that belief is 
founded ; nor whether it was formed betore 
the trial or not ; and if the defendant had ap- 
prehended that the sheriff would misconduct 
himself, he ought to have taken the proper 
steps to have the jury process directed to an- 
other officer, which could easily have been 
done if sufficient grounds existed. 

These objections— to the witnesses, the ju- 
ror and the sheriff, are all the grounds upon 
which the verdict is impeachedby the notice 
served on the part of the defendant; and, in 
my mind, it would be a severe and dangerous 
injury to the trial by jury, if wb were to dis- 
turb this verdict on any or all of those 
grounds. 

But an objection is taken to my lord’s 
charge to the jury, and it is contended that 
there has been a misdirection; that an illegal 
charge has been given, and that, on that ac- 
count, the verdict ought to be set aside. 

When that charge was given to the jury, I 
thought it a clear, able, tair and legal charge. 
—I think so still. 

I attended to it minutely ; as it was my 
duty to do : if 1 had perceived any assump- 
tion of any fact, any observation in my opi- 
nion unwarranted by law, I should have 
pointed it out to his lordship on the spot 
and from the manner in which my humble 
assistance has been at all times received by 
him, I am confident that I should have had 
his thanks for so doing. 

I saw no reason to ohjet t to any part of the 
charge when it was delivered, and I expressly 
concurred m it. 

When, upon the recollection of counsel, 
without affidavit, of the words of the charge, 
my lord was stated to have used expressions 
to the jury, which conveyed to them — abso 
lute I y that there was a meeting of a great 
number of persons — I had no recollection of 
the fact of a meeting having been assumed 
in the charge. 

And, when it was contended at the bar, 
that it was put to the jury in words amounting 
to this position or effect, that the silence of 
the defendant would establish a charge, or 
supply evidence not fully proving the case, I 
must say, that the impression made on my 
mind by the charge excited no such idea. 
I conceived the charge to have left the fact 
of the existence of a meeting, and the other 
facts of the case, fairly to the jury, upon the 
evident e given by the prosecutor’s witnesses, 
without assuming the truth of any of those 
facts, but leaving the credit of the witnesses 
to the jury. 1 requested his lordship to give 
me, in writing, his charge, as to this part of 
the cast, according to his recollection ot it, 
and he gave it to me as stated by him to-day 
— and the substance and effect of it corres- 
ponded with my own recollection. . 

As to the observation objected to, that the 
•deuce of the defendant was strong evidence, 


which waA the meaning conveyed by the 
words “ a volume of evidence I think the 
observation justifiable, prefaced, as it is by my 
lord stated to have been, and from whose 
statement I must take it, in this manner — 
“ if the jury should believe there was a meet- 
ing of the kind and number sworn to by the 
two witnesses, the not producing, any person 
who was at that meeting to contradict any of 
the particular facts sworn by them, or to 
prove that he did not publish the libel in the 
manner sworn.” Is this a violation of the 
maxim that no man is bound to accuse him- 
self? Does this amount to the position that 
the silence of the defendant will prove a 
charge ? It will not; it would be monstrous 
if it were so held. If no charge is proved, he 
may be for ever silent ; but where one wit- 
ness has fully proved the fret of publication, 
if believed ; where he stated that fact, at- 
tended with a number of circumstances, easy 
to be contradicted if false ; where many of 
those circumstances are corroborated by the 
evidence of another witness, who swore he 
was at such a meeting as Lyster described 
Is it not a fair observation in a judge to say 
(where no manner of evidence to contradict 
any of those facts is given), that if the jury 
believe that there was such a meeting as 
sworn, the silence of the defendant is strong 
evidence — strong evidence — that the facts 
which are sworn to have passed at that meet- 
ing, and which might, if false, be readily con- 
tradicted — were truly sworn. 

If no case is made out in evidence by the 
prosecutor, the defendant may be safely si- 
lent, and the jury ought to be told by the 
judge, that no case is proved : hut if a case 
is sworn to, and fully by the prosecutor, if the 
defendant chooses to be silent as to the facts, 
and to rest on the discredit of the witnesses 
against him, he runs the risk of their being be- 
lieved ; and if the account they give is such, 
and circumstances sworn to by them strike 
the jury to he such, as that they might be easily 
answered and contradicted if false, then if no 
answer is given, the jury may be well war- 
ranted to believe them ; and a charge of a 
judge, fully and strongly putting such case be- 
fore the jury, and with such an observation, 
would not in my mind be reprehensible. 

Suppose the only witness in a case of felony 
should be an approver, a witness whose cre- 
dit is reduced to the lowest point of degrada- 
tion ; he may state such circumstances, as 
from the facility of contradicting them, may 
force credit from a jury ; and would it be un- 
just or illegal for the Court to observe, that 
where the facts sworn to, were easy to be con- 
tradicted if false, it was a strong circumstance 
against the prisoner, that he had produced no 
evidence to contradict them ; that such con- 
duct furnkhed evidence to strengthen the cre- 
dit of the witness? 

This objection was made for the first time, 
when the motion came on to be argued ; it is 
not stated in the notice, that there was any 
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misdirection ; from whence it might be con- 
jectured, that it had not struck the counsel, 
then, that there was any ground in the charge 
on which the verdict could be attacked. Two 
very able counsel spoke to the motion for the 
defendant, without touching upon any objec- 
tion to the charge. And the learned gentle- 
man, who took toe objection, had immediately 
after the verdict came in, informed the Court 
that bis client would (if the Court thought fit) 
then receive the sentence of the Court. It is 
hard to imagine, that if that counsel, the only 
one who attacked the charge, then thought 
that there was a misdirection in the Court, 
which would have entitled his client to set 
aside the verdict, — it is hard, I say, to imagine 
that he would have informed the Court, that 
his client was willing to appear, and receive 
judgment, which if the Court had then pro- 
nounced, he must know, would have shut his 
mouth for ever from taking any advantage of 
any misdirection of the Court, if any haa ex- 
isted. 

I think there has been no misdirection, and 
therefore, and because I think the other 
grounds stated are insufficient to set aside the 
verdict, I think the motion must be refused. 

Mr. Attorney General . — My lords, it is my 
duty to apply to the Court to pronounce sen- 
tence upon the traverser. 

Mr. Justice Boyd. — Archibald Hamilton 
Rowan ; you have been found guilty by a jury 
of your country, of publishing a false, wicked, 
and seditious Jibel, of and concerning the go- 
vernment and constitution of this kingdom, 
with an intent to excite and diffuse among the 
subjects, discontents, jealousies, and suspi- 
cions of the king and his government ; to raise 
dangerous seditions and tumults; to throw 
the government of this country into scandal 
and disgrace ; to excite the people to make 
alterations in the government, and to overawe 
and to intimidate the legislature by an armed 
force. 

This charge was exhibited in an informa- 
tion filed against you by his majesty’s attor- 
ney-general, and the whole matter was, as it 
ought to be, left to the jury, who have found, 
first, that the instrument set forth is a libel ; 
-—secondly, that you did publish it; — thirdly, 
that you published it with the intentions 
stated in tne information. 

The libel is contained in a printed paper, 
intituled, “ An Address from tne Society of 
United Irishmen at Dublin, to the Volun- 
teers of Ireland.” This publication followed 
and animadverted upon a proclamation pub- 
lished by order of the lord lieutenant and 
council, to which you have attributed an in- 
tention to create internal commotion, to shake 
the public credit, and to blast the volunteer 
honour. This proclamation has had the sanc- 
tion of both houses of parliament. At this 
period, and it is upon the records of parlia- 
ment, the great body of the Roman Catholics 
were seeking relief; they presented dutiful 
addresses, stating they were anxious to be 


liberated from restraints they laboured under; 
— but you addressed them to take up arms, 
and by force to obtain their measures; they 
were palpably to be made a dupe to your de- 
signs, because you say you will proceed to the 
accomplishment of your beloved principles — 
Universal Emancipation and Represxx- 
tative Legislature. — Seduction, calumny, 
and terror are the means by which you intend 
to effect them. The volunteers are to be- 
come instruments in your hands, and despair- 
ing to seduce the army, you calumniate them 
with the opprobious epithet of mercenaries. 
You say seduction made them soldiers, but 
nature made them men. You stigmatize the 
legal establishments for the preserv ation of 
order, as a notorious police, and the militia, 
the pride and the strength of the kingdom, 
are to be looked upon as suspicious. You 
called upon the people to arm — all are sum- 
moned to arms to introduce a wild system of 
anarchy, such as now involves France in the 
horrors of civil war, and deluges the country 
with blood. 

It is happy for you, and those who were to 
have been your instruments, that they did sot 
obey you. It is happy for you that this insi- 
dious summons to arms was not observed, if 
it had been and the people with force of arms 
had attempted to make alterations in the con- 
stitution ot this country, every man concerned 
would have been guilty of high treason. 

The sentence ot the Court is — 

Mr. Hamilton Rowan . — My lords, I am 
perfectly sensible of the forbearance of the 
Court in this trial, and particularly during tbe 
arrangement of a long affidavit ; 1 hopelnerc- 
fore that I shall be allowed a few words, either 
in mitigation, or in whatever other character 
I may nave a right to address the court, befiae 
they pronounce their sentence. (Mr. Justice 
Boyd desired Mr. Hamilton Rowan to proceed.) 
I need not apologise, my lords, for any little 
errors I may fall into, for I am known to be 
a man unlearned in the forms of these courts, 
but I shall as plainly, and as shortly as I can, 
slate every thing as it struck my ear and un- 
derstanding. 

My lord, if I understood rightly, the three 
heads under which this matter has been 
argued are, the evidence, the jury, and tbe 
sheriff; I did hope that the objections taken 
to these by my counsel would have set aside 
the verdict. 

There are some parts concerning tbe evi- 
dence, in which the Court, as well as the pro- 
secutor, seem to have been mistaken. They 
have taken it for granted, that 1 knew the 
person who was to he brought to give evidence 
against me ; and it was asserted by the bench, 
that I had ransacked Connaught for evidence 
against the character of Lyster. I dq not 
know what impression this might have made 
upon some of the jury ; it was indeed corrected 
at the time, but it was not sufficiently done 
away ; it is plain it was not for Mr. Solicitor 
General, who was present the whole, time. 


Digitized by 


Google 



181] Jor bublishing a .Seditious Libel. A. D. 1794. [1182 


those duty it is, and whose inclination he 
eclared it to be, to listen with attention and 
eference to every thing which fell from the 
ench, has since repeated the same assertion, 
certainly did suspect, that the person who 
las now been brought forward, was the man 
/ho had lodged the informations against me ; 
hi 1 1 hoped that my trial had been postponed 
t y the prosecutor, from a knowledge of his 
haracter, and a wish to procure more credible 
estimony, as to the fact of the distribution, 
had certainly every reason to suppose this 
lad been the case, as I knew that several of 
ny friends, men who belong to the old volun- 
eer corps, and who probably were at that 
neeting, if there were any such assembly, 
lad been summoned on this trial by the pro- 
ecutor. They attended in the Court, but 
vere never called upon ; perhaps I am wrong 1 
o mention this, but had they been called 
ipon, I know the charge exhibited against me 
•y Mr Lyster would have fallen to the 
;round, I had been certain of an acquittal. 

As to the jury, my lord, I can conceive some 
>f them to have been very honourable men, 
nd yet prejudiced, much prejudiced; I did 
tot conceive however, that any man would 
lave gone into that box, taking an oath to try 
ne impartially, yet having publicly declared 
n enmity against me. It was certainly very 
ngenious in one of the crown lawyers to sup- 
»ose, that the jurors who used those expres- 
ions, might have thought at that time, that I 
lad been guilty of murder, or some heinous 
rime, and nad been disabused before the trial 
ame on, but, without recurring to my general 
haracter, that suggestion, in my opinion, 
alls to the ground, for the conversation was 
n the subject of the volunteers; and it is for 
n address to the volunteers that I am now 
•rosecuted ; l certainly did wish for a revival 
f the volunteers, and I did attempt it : I 
hought they had already done honour to the 
iation, that they had been acknowledged 
tonourable by the legislature; this I did 
ttempt, if this be a crime. It has been said 
iy one of my prosecutors, that it was not with 
be jurors, but with their verdict that I was 
iscontentcd; I ask, what was my conduct 
ihen the verdict was delivered in ? Did that 
»rove a mere discontent against the verdict ? 
<o. I thought it a severe one, unfounded in 
vidence, hut I called for the sentence of the 
>»urt ; 1 was ready to abide by that sentence ; 
rid it was not until my return to Newgate, 
/hen I found my prison doors crowded with 
Iter strangers to me, each recapitulating in- 
tances of declared partiality in the jurors, 
nd further acts of infamy in the evidence, 
hat I had thoughts of setting aside their 
erdict. 

As to the sheriff, and the circumstance of 
ny not having made some application to the 
'ourt prior to my affidavit of the day before 
esterday, and the question of when I be- 
inae acquainted with his partiality, the fact 
5 , that it was with the utmost reluctance I 


now stood forward, to accuse a man of what 
must, in my opinion, render him infamous. 
Iwell knew that in every public act of my life 
since I came to this country, trifling as they 
were, I had been calumniated by him ; but that 
was in his province of editor ; he is now be- 
come the representative of the executive 
power — is he not ? — I thought the station he 
now holds, would give him some pride, instil 
some spark of honour into him, and that re- 
linquishing that conduct and those proceed- 
ings which were calculated to procure a sale 
for his journal, in some comers of the city, 
he would consider himself bound to return a 
jury which should be unsuspected. 

Was it likely that he did not know of these 
declarations of the jurors ? It is not probable. 
Before the recognizances were given up, 
while I was out on bail, the death of a near 
relation obliged me to go to England, where 
my attendance was necessary for the arrange- 
ment of ray private affairs ; I returned how- 
ever at great inconvenience, and some pecu- 
niary loss, to attend this Court; yet, during 
ray absence, 1 was branded by this man as a 
fugitive ; and here permit me to observe, that 
your lordship in your recapitulation of the 
events of this trial, omitted to mention the 
motion made for me by my friend, Mr. Blen- 
nerhasset, that the examinations against mo 
should be forthwith relumed; day after day 
I had attended the Court ; the little inquiry 
I could make informed me that no such 
examination had gone up to the grand jury, 

I believe it was on the last day of the term, 
or it was not motion day, or something of that 
kind, and there was no order of the Court 
made. 

It had been suggested to me by some of my 
friends, when notice for this trial wa9 seiwed 
upon me, that I ought to attempt to put it 
off ; but what would have been the conse- 
quence? Your lordship has said that I had 
called for, that I had provoked this trial, that 
I had complained it was not brought forward ; 
it is true I did call for, I did provoke this trial ; 

I have complained that it was not brought 
forward. I wished to be brought to trial, but 
I did wish also to be tried by an impartial 
jury, summoned by an impartial man ; such 
I thought the sheriff of that time* to be, 
although I was not one of his acquaintance. 
The very words your lordship used, show why 
I did not put oft my trial. What would then 
have been said by that journal, which is per- 
petually stigmatizing my conduct, and villify- 
mg my private character ? It would have re- 
peated, what was said in another country, 
that 1 was 44 an infamous wretch, who had 
fled from the punishment that awaited me/E* 
But still those friends urged me to put off this 

* Henry Hutton, esq. 

f Vide the lord advocate’s speech on Mr.* 
Muir’s trial, printed by Robertson, Edinburgh.* 
Orig. Ed. See Muir's Case in Vol. XXIII of 
this Collection.. 
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trial : the sheriff is your enemy— No— I have 
called for trial, I will trust to his oath of office : 
though, as editor of a newspaper, he has 
actea thus, yet when bound by oath “ to re 
turn panels of persons able and sufficient, 
and not suspec ted or procured, and to do jus- 
tice impartially'* (these are merely the words 
of the oath of a county sheriff), I hoped he 
would rise superior to his editorial capacity* 
aud act with justice. Nay even in my first 
affidavit, 1 did not throw out this imputation. 

As to the sub sheriff, I know him not, but 
1 am informed that the sheriff himself re- 
turned the whole panel upon this occasion ; 
contrary to the usual custom, as I am in- 
formed : why this was so, I know not ; 1 
cannot dive into the breast of any man ; 
God forbid 1 should be capable of diving into 
his.— My lord, perhaps what I am go ng to 
observe may be improper, but I once thought 
that intention constituted guilt. I thought 1 
heard from the bench, that my intention did 
not signify. 

Lord Clonmell . — You have said nothing im- 
proper yet, Sir : go on, you do not seem to 
recollect the idea perfectly 

Mr Hamilton Rowan. — It was not from 
your lordship. 

Mr. Justice Downes. — Certainly it is an opi- 
nion no judge could hold 

Mr. Hamilton Rowan. — I have been mis- 
taken then ; it was something like it, it struck 
me so. 

As to the paper, it has been said to come 
from a Society of United Irishmen. One of 
my witnesses was asked was he an United 
Irishman I have heard much of United 
Irishmen, much calumny here and elsewhere ; 
I avow myself to be one, ray name has ap- 
peared to several of their publications, I glory 
in the name On entering that Society I took 
a test, by which I am bound to seek for the 
emancipation of every class of my fellow- 
citizens, and to procure (by spreading in- 
formation, for that is the only mode a few 
men assembled in Back -lane can adopt) a 
reform in the representation of the people:* 
m reform, the necessity of which has been al- 
lowed even in parliament. These are our 
objects, objects which I am bound to pursue to 
their completion. 

As to the paper, I honour the head that 
eotioeived it, ana I love the hand that penned 
it Much stress has been laid upon the words 
Universal Emancipation and Representative 
Legislature, it may be owing to a want of lo- 
gical precision in me, but I do not consider 
these words as carryiug the meaning which 
bgs been imputed to them. I did imagine 

* It being the interest as well as the in- 
tention of the people to have a fair and equal 
representation, whoever brings it nearest to 
% flat, is an undoubted friend to and establisber 
of the government, and cannot miss the con- 
sent and approbation of the community. — 
Locke on Government, sect. 158. Orig. £ d. 

$ 


that the British constitution was a represen- 
tative legislature, that the people were repre- 
sented by the House of Commons ; that the 
I .orris represented the territory, the property; 
and that the King represented the power of 
the state, the united force, the power of the 
whole, placed in his hands for the benefit of 
the whole. As a person, as a man, I know 
nothing of the king; I can know nothing of 
him, except as wielding the force of the ra- 
tion, to he exercised tor the benefit of the 
nation ; * and if ever that force should he 
misapplied, or abused, it then remains for the 
people to decide in what hands it ought to be 
placed, f 

I really feel myself in an awkward situa- 
tion, thus declaring my sentiments, seeing at- 
tentions different from those both of the 
thor and myself are fixed upon that paper, 
for the distribution of which 1 am persecuted, 
from my situation however, having an inde- 
pendent fortune, easy in my circumstances, 
and with a large family, insurrection of any 
sort would surely be the last thing I could 
wish for ; I ask no favour, but 1 submit myself 
to the clemency and the justice of the Court, 
and 1 trust that whatever may be their sen- 
tence, I shall bear it with becoming forti- 
tude. 

Lord Clonmell. — I have conferred with my 

* But yet it is to be observed, that although 
oaths of allegiance and fealty are taken to 
him (the king', it is not to him. as supreme 
legislator, hut as supreme executor of the lav, 
made by a joint power of him with others; 
allegiance being nothing but an obedience ac- 
cording to law, which when he violates, he 
has no right to obedience, nor can claim it 
otherwise than as the public person vested 
with the power of the law, and so is to be 
considered as the image, phantom, or repre- 
sentative of the commonwealth, acted by the 
will of society, declared in its laws ; and then 
he has no will, no power but that of tbe lav. 
But when he quits this representation, this 
public will, and acts by his own private will, 
he degrades himself, and is but a single pri- 
vate person, without power, and without will, 
that has any right to obedience ; the members 
owing no obedience but to the public will of 
the society. — Locke on Government, sect. 151. 
Orig. Edit . 

+ This doctrine of a power in the peoples/ 
providing for their safety anew, by a new le- 
gislative, when their legislators have acted 
contrary to their trust by invading their pro- 
perty, is the best fence against rebellion, mod 
the probablest means to hinder it. — Locke, 

sect. 290. When kins Charles’s deluded 

brother attempted to enslave the nation, be 
found it was beyond his power. Tbe people 
both could and did resist him ; and in conse- 
quence of such resistance, obliged bam to qait 
nis enterprise and his throne together.— 
Bbckstone, public wrongs* 4. c. 34 . * 5. 
Orig . Edit. 
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irethren upon what has fallen from you,con- 
esscdly in mitigation and with that view 
There are two facts which you seenr to 
nsist upon as new. If it made for you, that 
Jr. Rlennerhassct made the motion you state 
willingly adopt it. If I had known it in 
;iving the history of this case, I should not 
iave omitted that or any thing else done in 
his Court. You mentioned that the infor- 
oations should have been returned, they were 
eturned into the crown-office. 

Mr. Koaxin . — My Lord, I meant they were 
tot returned to the grand jury. 

Lord Cion me U . — The proceeding was not by 
ray of bill ot indictment, therefore what you 
esire could not have been adopted. The 
roceedings here were by information Ex-Of- 
icio, and when the information^ were lodged 
n the crown office, which I am instructed to 
ay, was the first day of Hilary Term, 1793, 
he first day the Court sat afterwards the in- 
Drmation was filed and the other proceedings 
tad. There is nothing else that has not been 
ouched upon. As to the meaning of the Jibel, 
owe justice to every man, and here and every 
there I have said that no inference can be 
irawn from any construction in your favour 
bat was omitted. I think I shall be justified 
a saying that you were well and ably defend- 
d by your counsel. Nothing has fallen froui 
ou that affected the minds of the Court in 
[litigation, to change the judgment which we 
ave thought proper should be prone ninced 
ipon you. I shall not adopt any idea, or 
uffer any idea to arise in my mind, from 
/hat you last let fall from you, to increase 
hat punishment. * The judgment of this 

• In the case of The Kine against Withers 
3 T. R. 428) lord Kenyon di just, said “ It 
i well settled that the conduct of a defendant 
uhsequent to the time when he is found 
;uilty, may be taken into consideration, 
ither by way of aggravating or mitigating 
be punishment.” 

Undoubtedly it is the settled practice, 
pon convictions for misdemeanors, to receive 
ffidavits in mitigation and aggravation ; and 
l such affidavits it is permuted to relate 
lets respecting the general character and 
onduct of the convict See Starkie on the 
iw of slander and libel ch 41 Holt on the 
iw of libel, b. 3.'ch. o, and Mr. Christian’s 
ote to 4 Bl. Comm. 151. Yet it may seem 
lat there is some objection to the admission 
f affidavits, which disclose other facts than 
lose by which may be ascertained or ex- 
lained the degree of the guilt of the particu- 
r offence before the Court (and qu. if this 
isclosure might not preferably be made, when 
is practicable, by witnesses subject to cross- 
canaintion upon the trial; ; for if the disclo- 
ire of facts unconnected with that particular 
fence induce the Court to mitigate the pu- 
ishment which, without such disclosure, they 
ould have adjudged to be merited by the 
fence ; then it may seem to induce them to 
VOL. XXII. 


Court will therefore be pronounced as is the 
practice in Westminster-hall, by the second 
judge of the Court. It shall be pronounced 
by my brother Bovd. 

Mr. Justice Boyd — The sentence of the 
Court is — That you, Archibald Hamilton 
Rowan, do pay to in* majesty a fine of five 
hundred pounds, and he imprisoned for two 
•years, to be computed from the 29th of Janu- 
ary, 1794, and until that fine be paid ; and to 
find security for your good behaviour for seven 
years, yourself in the sum of two thousand 
pounds, and two sureties in one thousand, 
pounds each. 


Of Mr. Hamilton Rowan’s escape from prison, 
and of the proceedings connec ted there- 
with, which terminated in his receiving 
from his majesty a free pardon, the fol- 
» lowing particulars have been obligingly 
communicated to the Editor of this Work 
by Mr. Rowan himself, and are now first 
published. 

Dublin , December, 1816. 

When I had been in Newgate about four 
months, in consequence of my sentence, the 
reverend Mr. Jackson,' an Englishman and 
an emissary from 1 ranee, came to this coun- 
try. He was accompanied hy another person, 
to whom he had communicated the object of 
his mission, and who pretended to assist his 
views, but had in fact betrayed him to the 
minister, and accompanied him to Ireland as 
a spy. They were introduced to me in the 
gaol. We had several conferences; and at 
last a statemeut of the situation of this coun- 
try was agreed upon and given to Jackson, in 
my hand-writing. Mr. Jackson’s friend was 
employed by him to put this into the post- 
office, directed to Hamburgh. He was seized 
in the act, and taken before the privy-council. 
Mr. Jackson was committed to prison. In 
the evening Mr. Jackson V friend came to my 
room, and requested I would procure him ad- 
mission to Jackson ; which I did, for at this 
time there was no suspicion of the friend 
nor of my being implicated with Jackson. 
In this interview he said, that in his exami- 
nation he had acknowledged the letter to 
have been given to him hy Jackson; said the 
privy council seemed to be much exasperated 

interfere with the royal prerogative of mercy : 
if it induce them to aggravate the punishment 
which they would otherwise have indicted, 
then it may seem to induce them, under the 
appearanc e of punishing the conviet for the 
offence of which he has been convicted, in 
fact to punish him for matter of which he has 
not been convicted, and for which he has not 
been tried. 

* See in this collection, post, his case fer 
high treason, a. d. 1794, 1795. 

4 G 


Digitized by t^ooQie 



1187] 34 GEOllGE III. Proceedings against A . Hamilton Roman, Esq. [11SS 


against me, and had asked him whether the 
statement was not in my hand-writing ? 
which he had answered by saying he had 
never seen me write ; that his examination 
was not legal evidence, as he had refused to 
sign it ; ana that he was determined to return 
immediately to England; but that at any 
rate it was necessary to have two witnesses 
to convict of high treason ; and if we adhered 
to one another we should be safe. I asked 
him whether Jackson’s situation would be 
rendered worse, in case I could make my es- 
cape. He said No; but he feared the tiring 
would be impossible. I left him with his 
friend, and never have seen him since. 

The next morning J set about my scheme, 
and got it accomplished at twelve that night. 
It would be a waste of paper and your time 
here to recount the various deceptions prac- 
tised on the under gaoler, which induced him 
to accompany me to my own house, where a 
rope being slung ready out of a two pair of 
stairs window, enabled me to descend into 
the garden, and to take a horse out of the 
stable, and meet a friend who should conduct 
me to a place of refuge. 

When the gaoler became impatient and 
forced into my wife’s room, she made him 
every offer if ne would conceal himself and 
go to America, not raising a pursuit, but per- 
mitting it to be supposed that he had accom- 
panied me in ray Hight, which he absolutely 
refused, swearing he would soon see me 
hanged. I was taken to the house of a gen- 
tleman named Sweetman, since dead. It was 
soon found that the most probable means of 
escaping from this country would be by a 
small pleasure boat of Mr. Sweetman’s ; but 
she was neither sea-worthy, nor equipped for 
a channel cruize ; and a farther question was, 
who would risk themselves with me, who 
were not in the same danger? Mr. Sweetman 
however did not despair, and was successful. 
He procured three sailors of the vicinity of 
Buldoyle, where his house was, about four 
miles from Dublin, to whom hfe promised 
they should be well paid, if they would take 
a gentleman to France in his boat ; and they 
consented. Two of them, the most trusty, 
had been in the smuggling trade, and knew 
the coasts of both countries. 

The next day was occupied in procuring 
'provisions, charts, &c. he. In the evening 
when Mr. Sweetman returned, the three men 
came to him and showed him proclamations, 
which had been distributed during his ab- 
sence, and which offered in different sums 
from the government, the city, and the gaoler, 
nearly 2,000/. for my apprehension. They 
said, u It is Mr. Hamilton Rowan we are to 
take to France without hesitation he an- 
swered it was; they as instantly replied, 
“ Never mind it. By Jesus we will land him 
safe 1” 

We sailed with a fair wind, which however 
in the night got a head, and blew hard. As 
we could not keep the sea, we returned to 


our old moorings under Howtb. The next 
day the wind was again fair, and, after some 
other occurrences, on the third day I landed 
at Roscoff, on the coast of Bretagne, under 
the fortified town of St. Paul de Leon. 

I remained an eventful year in France, and 
sailed from Havre, passing as an American, to 
Philadelphia. My departure from France 
being known, the earl of Clare gave Mrs. H. 
R. an assurance, that although the prosecu- 
tion against me must proceed with the utmost 
rigour, yet he would use his influence to pro- 
cure a restoration of the estates to the family, 
— eight children, and herself. All the forms 
of law were gone through, except the appoint- 
ment of an agent for the crown. This con- 
soling information was renewed by lord Chre 
in 1799, with, a passport from the British go- 
vernment, for me to meet my family in Den- 
mark, and a farther promise of procuring me 
a pardon when there should be a peace with 
France. 

Lord Clare died between the time of the 
signature of the preliminaries, and that of the 
definitive peace of 1805, and I was left with- 
out a patron. Mr. Thomas Steele, whose 
schoolfellow and fellow- collegian I had been, 
having heard these declarations, was induced 
by a mutual friend to adopt my cause, and he 
followed it up with a zeal I can newer forget 
When the French armies were approaching 
Hamburgh, where I then resided with my 
family, he procured for me a promise of i 
pardon, if I would accept of it on the condi- 
tion of never setting my foot fa Ireland with- 
out the permission of the Irish government, 
whicty was to be expressed in the Body of the 
pardon, under a large penalty. I accepted at 
the terms with thankfulness, and embarked 
for England. Mr. Steele procured the in- 
stalment to be immediately drawn up and 
laid before the chancellor, to receive the 
great seal. The chancellor refused to put the 
seal to such an instrument ; and it was above 
a year after, — during which rime it was found 
that the pardon must be under the great seal 
of Ireland, where the treason was committed, 
— that he gave as a reason for his refusal, that 
it would have put it in my power, on the pay- 
ment of the penal sum, to nave gone to Ire- 
land whenever I pleased. 

I then petitioned the Irish government 
stating the circumstances of the case, and I 
received an unconditional pardon. But the 
same condition of not residing or going to 
Ireland, without the permission of tne Irish 
government, was implied. In the summer 
1805, 1 appeared in the court of Kiog’s-beneh 
here, and pleaded my pardon. — I r eturn e d 
immediately after to England, according to 
promise. Shortly after, my father died ; and 
I applied to lord Castlereagh to procure me 
permission to pass a few months on my fa- 
mily estate, to regulate my affairs. He wfcs 
so good as to make the application, but be- 
fore lord Hardwickc’s answer arrived, a 
change of ministry took place ; and I then 


Digitized by t^ooQie 



I 189] Proceedings against Daniel Holt . A. D. 1793. [I J90 


applied for a permission to reside in Ireland, 
which was granted ; and I have lived here 
ever since, most sincerely anxious to promote 
peace, harmony, and submission to the laws 
and constitution of Britain. 


The Proceedings which took place in the 
Court of King’s-bench Dublin, on Mr. 
Rowan’s pleading his Majesty's pardon, 
are thus related in the Annual Regis- 
ter. 

July 1st, 1805. 

In the court of King's* bench, Dublin, Mr. 
Hamilton Rowan was brought up by writ of 
Habeas Corpus; and the record of his out- 
lawry being read, the clerk of the crown, as is 
usual in such cases, asked the prisoner w hat 
he had to say, why judgment of death and 
execution should not be awarded against 
him ? — Mr. Rowan said, that he was instruct- 
ed by his counsel to say, that the outlawry 
contained errors in fact. The attorney-gene- 
ral confessed errors in the outlawry, which 
was reversed. Being put to plead to the in- 
dictment, Mr. Rowan pleaded his majesty's 


most gracious pardon. Having then obtained 
liberty to speak, Mr. Rowan addressed the 
Court nearly in these words : 

When last I had the honour of appearing 
before this tribunal, I told your lordships, I 
knew his majesty only by his wielding the 
force of the country ; since that period, dur- 
ing my legal incapacity and absence beyond 
seas, my wife and children have not only 
been unmolested, but protected ; and, in ad- 
dition to those favours, 1 am now indebted to 
the royal mercy for my life. I will neither, 
my lords, insist upon the rectitude of my in- 
tentions* nor the extent of ray gratitude, lest 
my conduct should be attributed to base and 
unworthy motives; but I hope my future life 
will evince the sincerity of those feelings 
with which I am impressed, by such unme- 
rited proofs of his majesty's beneficence. 

To which address the Chief Justice 
[DownesJ replied : 

Mr. Rowan; From the sentiments you 
have expressed, I have not a doubt but you 
will prove, by your future conduct, that his 
majesty's pardon has not been bestowed on 
an unworthy object. 

Mr. Rowan then bowed to the Couit and 
withdrew. XLVII. Ann. Reg. 402. 


585. Proceedings against Daniel Holt, for publishing a Seditious 
Libel, intituled, “ An Address to the Addressers,” and for 
publishing another Seditious Libel, intituled, " An Address 
to the Tradesmen, Mechanics, Labourers, and other Inha- 
bitants of the Town of Newark,.on a Parliamentary Reform 
33 & 34 George III. A. D. 1793. 


[The following account of this case is extracted 
from a pamphlet published in the year 
1794 by the defendant under the title of 
44 A Vindication of the conduct and prin- 
ciples of the Printer of the Newark He- 
rald : an Appeal to the justice of the 
people of England, on the result of the 
two recent and extraordinary prosecu- 
tions for libels. With an Appendix. 
By Daniel Holt, printer of the Newark 
Herald."] 

In the month of July last [1793] the assizes 
were held at Nottingham, where, as a matter 
of course, my two prosecutions came on for 
trial, and, as another matter of course too, 
before a special jury. The information for 
selling the “ Address to the Addressers," was 
first tried. In the course of this trial, it in- 
contestibly appeared, that this pamphlet was 
published by me long before it was proved to 
oe a libel in any court of judicature, and sold 


merely in the regular routine of ray business; 
no proof being brought of my intention to cir- 
culate it in particular, more than other new 
publications of any description whatever. 
One of the witnesses (Mr. S. Hunter) pro- 
duced on the part of the prosecution, proved, 
that in a conversation* he had with me on the 


* This conversation is thus represented by 
Mr. Holt in another part of his pamphlet: 

Soon after the institution of the “ Newark 
Association, for the support of the constitu- 
tion," a member of the committee called on 
me as a friend, and acquainted me, that the 
association had it in contemplation to inform 
against all those who published writings of a 
seditious tendency; and requested me to 
take out of my shop window, several publi- 
cations which he apprehended they in their 
wisdom might deem either seditious or im- 
proper. Knowing that I had no publications 
exposed for sale, that were then pronounced 
hither libellous or seditious, by the laws of. 
my country; and wanned at the bare suppo- 
sition that I should be thought capable or sel- 
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subject of libellous publications, previous to 
the sale of the pamphlet in question, I informed 
him that I had taken out of niy shop all such 
of Paine’s works as had then been declared 
libels, and that I intended not to vend any 
more of them; nor would I, on any account, 
sell a libel, knowing it to be one. — After a 
trial of five hours, in which my counsel, 
Messrs. Dayrell and Clarke, did all that great 
abilities like theirs could do in such a situa- 
tion, the special jury withdrew, taking the 
amphlet with them, and returned in about 
all* an hour with a verdict of— Gitlty ! 

The trial for reprinting and publishing the 
following* “ Address” next came on, before 
another special jury. 

il Address to the Inhabitants of Leeds, Shef 
field, Birmingham, Manchester, and 
other Unrepresented Towns, on a Par- 
liamentary Reform. 

u friends and Countrymen ; 

“ Permit me, with the affection that every 
man ought to bear towards his fallow citizens, 

* The only alteration in this paper from 
the original copy, was merely the title; that 
for which I was prosecuted being addressed 
to the inhabitants, dec. of “ Newark.” Orig. 
Ed. 


ling any book of that description, knowing it 
to be so, 1 answered him, I believe, nearly in 
the following words : “ That I was highly 
sensible of this mark of his friendship, and 
conceived myself much obliged to him for 
faking the trouble to inform me of the inten- 
tion of the assoc iation, previous to their put- 
ting it into execution ; but, at the same time, 
I begged leave to say, that as the publiciftions 
to which he alluded had not yet been legally 
pronounced libels by a jury of my fellow-citi- 
zens, or even noticed as such by the Attorney- 
general in London, where they were originally 
and avowedly published, I could not, nor 
would not, consent to take them out of the 
window, or prevent their being publicly sold 
in my shop, to gratify the tyrannic wishes of 
a set of men who certainly had no legal au- 
thority to interfere in the business. To com- 
ply with the requisitions of the association 
in this, or in any other instance, where the 
obnoxious writings were not specifically men- 
tioned would be to strike at the very root of 
my business ; for how was l to ascertain what 
were, and what were not libels, previous-tu 
their being so found by the verdict of a jury ? 
What was l to sell, or what was I to refuse 
selling? Where was I to draw toe line? I 
observed, l.iat far from being the wilful sedi- 
tious, disaffected person the association wish- 
ed to have the public believe, and whic h they 
Infected to believe themselves; I refused to 
soil both pai Is of Air. Paine’s Rights of Man, 
though the verdict then only applied to tin? 
second, as soon as I knew it to be adjudged a 
libel, pid this conduct wear the appearance 


and with the anxiety that every citizen ought 
to feel for his country, to submit to your 
consideration the following reasons why, in 
my humble opinion, the reform of parliament, 
now in agitation, oug t not to be regarded by 
you with indifference : 

*’ 1. Being subject to the legislation of 
persons whom other men have placed over 
you, it is evident that you are denied that 
which is the birthright of every Englishman, 
and without which he is not a tree man, viz. 
a share in the making of those laws which 
have power over your properties, your fami- 
lies, your lives, and liberties. 

“ 2. Bring very deeply interested in trade, 
not only at home, but in all parts of the 
world, you ought to have in parliament de- 
puties well informed on the subject of com- 
merce in all its branches, but more particu- 
larly acquainted with that which you in an 

of disaffection? With respect to the unwar- 
rantable suspicions of my principles and 
views, implied in this intended interference 
of the association, they merited no other re- 
futation, than indignant contempt —After 
some observations on the prejudicial and de- 
spotic tendency of the interference ol the as- 
soc iation in the sale of political pamphlets, 
and in the internal regulation of my business; 
I concluded bv declaring, that from several 
private circumstances, I was well convinced 
it was not a love of public justice that ac- 
tuated the association in their proceedings 
against rue, but a diabolical spirit of party 
revenge, and a desire to wound through me 
the local liberty of the press, that induced 
them to take the present steps; hut ( assured 
him in the accomplishment of these objects 
they would eventually find themselves mis- 
taken and disappointed, as I was determined 
not to swerve from my duty as a man and a 
printer, through the ap rehension of any per- 
sonal danger n»>r was I to be intimidated by 
the pitiful threats of associated placemen and 
pensioners.— The freedom of the press was 
attacked, and 1 felt it my duty as well as my 
inclination, as a printer, to defend and sup- 
port it, as far as my individual exertions 
could extend. In those times of false alarm, 
and pretended danger, it became every tnit 
friend to his country to be at his post This 
I conceived to be mine, and here they would 
ever find me.'*— Here this gentleman left roc, 
hut not without first acquiescing in the pro- 
priety of my remarks, and expressing h» ap- 
probation of my conduct. — I have heeu thru 
particular in relating the circumstances of 
tliift interview, as the subsequent proceedings 
of the association were manifestly regulated 
by it. 

1 rom the moment this gentleman left me* 

I foresaw what would happen ; and expected, 
as a matter of course, an application from the 
association to the attorney- general, to fileaa 
information against me, tor my outrageous and 
seditious conduct. Vindication, 4 c. fp* 3 — o, 
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especial manner commit to their guardianship, 
as your immediate representatives. It is not 
otherwise possible that your interests should 
be properly a i tended to 

44 3. Should you not join the public spirit- 
ed towns and counties who may petition for 
a reform in the national representation, there 
is reason to apprehend that it will be but very 
imperfectly amended. And if the amend- 
ment fall any thing short of making parlia- 
ment independent of the crown, perhaps the 
only difference we may find/ may be, that it 
may henceforth cost the nation more to pur- 
chase majorities for the minister, than it has 
hitherto done; for if corruption, instead of 
being made impossible, be only rendered 
somewhat more troublesome, the additional 
trouble as well as the additional value of 
votes, must be paid for. 

44 4. It is a truth known to you all, that a 
country which once loses its liberty, must 
shortly lose its trade also. Thus, on com- 
mercial principles themselves, you are bound 
to contribute your share towards the reform 
in parliament, although it should fie attended 
with some cost arid labour. The fruits of 
your industry will prove to your children but 
a poor inheritance, if not accompanied with 
freedom. 

44 5. So long as a majority of the House of 
Commons shall continue to be appointed by 
a number of borough electors, not exceeding 
seven thousand as now is the case ; so long 
will bribery govern borough elections, corrup- 
tion be the characteristic of parliament, and 
an oppressive taxation be the lot of the peo- 
ple. 

u 6. If the present inequality of represen- 
tation and length of parliaments be the cause 
of parliamentary corruption, as they un- 
doubtedly are, we must remove the causes 
befqre the effect will cease 

44 7. By a corrupt parliament is meant, 
that which, instead of being a shield against 
unnecessary taxation, is the hired instrument 
whereby the nation is pillaged ; — that 
which, instead of proving a check upon the 
crown, when disposed to engage in unnecessary 
and ruiuotis wars, is the bribed tool by which 
the nation was first gulled into an approbation 
of war, aud af terwards drained of its blood 
and trearures to carry it on : - and again, 
uniform experience teaches us, that whenever 
parliaments are under an undue influence 
from the crown, they are ever ready to betray 
the most sacred rights of the people. Suffice 
it at present to recall to your recollection a 
few instances only. In the reign of Henry 
8, parliament enacted, that the king’s pro- 
clamation should have the force of Taw; in 
the reign of W illiam they made a precedent 
for suspending by statute the benefits of the 
habeas corpus; and it has since been several 
times practised: in the reign of George 1. by 
means of the statute vulgarly called the riot 
act, all the constitutional meansof giving sup- 
port to the civil magistrate were supplaoted in 


favour of the practice of calling out the stand” 
ingarmy That government which cannot pre” 
serve its authority without such an instrument* 
deserves not the name of government; and that 
country, in which it is an ordinary practice to 
support the execution of its laws by a stand- 
ing army, is not a free country. But the 
deadliest wounds that freedom ever received 
from parliament, were those which have been 
given it by the disfranchising statute of Henry 
d, tue triennial act of William 3, and the sep- 
tennial act of George 1, for by the joint ope- 
ration of those three statutes, the very foun- 
dations of the constitution are removed. 
Those statutes not only defraud the nation of 
six parts in seven, both of its election and 
its representation, but they have effectually 
vitiated the remaining seventh. 

44 8. Parliaments chosen as they now are, 
and continuing for seven years as they now 
do will ever be composed, for the most part, 
of a few factions, under the guidance of parti- 
cular noblemen, perpetually contending for 
the pow^r and emoluments of office. The 
common-soldiery of these several factions, 
like that of all other standing armies, is made 
up of mercenaries from the most idle and pro- 
fligate orders of the community. Who so 
idle, as men of pleasure, and the vicious part 
of our nobility and gentry? Who so profli- 
gate, a9 murdering nabobs, prostitute lawyers, 
and unprincipled adventurers, who through 
the iniquity of corrupt elections, make their 
way into parliament, and there let out their 
tongues and their votes for hire ? 

44 9. Parliaments chosen as they ought to 
be, that is by the whole nation in just propor- 
tion, aud continuing as they ought to do, for 
one session only, must of romrse (as corrup- 
tion without door9 would then be impossible} 
consist of men most eminent for virtue and 
wisdom from every part of the kingdom. 
Every district and every town (freed from a a 
undue influence by the multitude of its elec- 
tors) would undoubtedly appoint for its par- 
liamentary representative, or attorney, the 
rson best acquainted with its interests, and 
st qualified to promote them. These re- 
presentatives, feeling that dependance on 
their employers which an annual election 
would ensure, and carrying with them into 
parliament characters of value, would be 
doubly guarded against falling into tempta- 
tion ; besides their virtue would be farther 
secured from this important consideration, 
that, as no minister in his senses would es- 
teem it practicable to bribe a majority of such 
a parliament, it follows, that bribing indivi- 
duals could be of no use to him. 

44 10 But such a parliament cannot be had 
unless we will revert to the first principles of 
our constitution, which we have so shame- 
fully abandoned. Since electing a parliament 
is our only security against an arbitrary power 
in the cro wn, election itself must be not only 
the common right, hut the common duty ef 
all the people. 
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“It. The only plausible objection which is 
held forth, in order to discourage the manu- 
facturing towns from demanding representa- 
tion, namely, the loss of time amongst the 
workmen that would be occasioned by elec- 
tions, is an idle bugbear. 

“ 12. All the idleness and vice of modem 
elections in this country are the consequences 
of that very inequality of representation, and 
that long duration of parliament of which 
\ye complain. While all but the villeins of 
former times, that is, while all free subjects 
had their votes, and parliaments were chosen 
sometimes twice, and sometimes thrice in a 
year, tumult and debauchery at elections were 
unknown ; and there were not above two or 
three cases of false returns or disputed elec- 
tions in the course of tWo hundred and seven- 
teen years, as stands proved by authentic re- 
cords in the tower. In a single parliament of 
the present reign, the trials upon contested 
elections fill five large volumes ; and the pro- 
fligacy so frequently attending the choice of 
members is a reproach to our age and nation. 
— Is it not time then to restore a representa- 
tion of all, and parliaments of a single ses- 
sion ; since they alone can ensure us peace- 
able and virtuous elections? 

“ 13. Prevent the temptation to the evil 
you dread, and the evil itself will be prevent- 
ed : this is a law of nature. If parish officers, 
if common-council-men of London, and 
mayors of corporations, if committees for all 
sorts of business, if, in short, deputies of any 
other description, can be annually or more 
frequently elected, without any evil conse- 
quences, is it not an insult to common sense 
to tell us, that deputies for transacting our 
parliamentary business may not be elected 
also? — Prevent, l say, the temptation to the 
evil you dread, and the evil itself will be pre. 
vented. The temptation to the candidate— is 
the hopes of a place, a title, or what else he 
can get from the minister; the temptation to 
the borough elector— is the candidate’s treat 
and bribe. — As elections of all, and sessional 
parliaments, would cut up by the roots this 
commerce of corruption, so they would ensure 
you elections as peaceable and orderly, as your 
weekly meetings at divine service, or in your 
markets. Thus that glorious word, election, 
%vhich is not to be found in the dictionary of 
any enslaved nation, would be restored 
amongst us to its plain and honest significa- 
tion*. carrying with it no other idea, than 
that of a free choice of freemen, for their own 
benefit and happiness. 

“ 14. But if we cannot believe history, nor 
place confidence in records themselves, let us, 
at least, trust our own senses, and observe 
what is the conduct of our sober and sagacious 
brethren of America. If representation be of 
no use to a trading people, and if elections 
are nuisances, why nave the citizens of Phil- 
adelphia, Boston, and all America, secured 
to themselves, by their new constitution, an 
equal representation and annual elections, as 


the very essence of that constitution which 
they inherit in common with ourselves, and 
as that without which they knew they should 
not be a free people ? 

“ J5. If you think to enjoy the benefits of 
representation through persona chosen by 
other men, and over whose dismission you 
have no power, you much deceive yourselves. 
Supposing a merchant had not the choice of 
his own clerks, nor workmen, nor household 
servants, but they were to be appointed hr 
him by the exciseman, or by some neigh- 
bouring lord, who had an interest in so doing; 
and if, when so appointed, he could not g?t 
rid of them in less than seven years* let their 
idleness, extravagance, and dishonesty be 
ever so glaring, and their insolence ever s# 
insufferable, does it need the spirit of prophe- 
cy to foretel, that his name would soon be in 
the gazette, proclaiming him a ruined and 
miserable man ? And is not that great mer- 
chant, the nation, brought to the verge of 
bankruptcy by these very means? — A na- 
tion happy above others in the fertility of 
its soil, and the industry of its inhabitants ; a 
nation which now possesses a district of In- 
dia. equal to the whole kingdom of France, 
and until the other day possessed also a con- 
tinent in America, is nevertheless, I say, and 
by the means I have pointed out, nearly re- 
duced to the condition of a bankrupt. In 
consequence of losing through supineness, the 
appointment of its own clerks, workmen and 
servants, or in other words, its own parlia- 
ment, it is now indebted two hundred and 
seventy millions of money, and not only hs 
lands, but future industry, is deeply mort- 
gaged for the payment of the interest ; where- 
as, had it constantly asserted its rights, it 
needed not at this day to have owed a shil- 
ling. 

“ 16. As the interest upon these two hun- 
dred and seventy millions is just so much to 
be deducted from the national industry, and 
as nations less taxed may consequently un- 
dersell us at foreign markets, the manufac- 
turing towns of this kingdom are peculiarly 
and eminently interested in restoring punt} 
to parliaments. They ought also to recollect, 
that if it be neglected, an increase of debt, 
and consequently an increase of taxes, must 
follow ; for so long as the cause of extrava- 
gance remains, the effect will not cease. 

“17. Although it is granted, that if petty bi- 
roughs and septennial parliaments were still 
to remain in statu quo , and the only alien 
tion to be obtained, were a mere election of 
two members for each manufacturing town, 
the general advantage therefrom would be 
trifling, and the new elections might perhaps 
be inconvenient : yet, that is not what is pro- 
posed ; nor would be the consequence, if those 
to wn s con taini ng an i mmense proportion, of the 
whole nation, would properly exert themselves. 
In conjunction with Surrey, Middlesex, and the 
Metropolis, united in quintuple alliance, tad 
the many other generous towns and counties 
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which may petition, the vast weight of the 
manufacturing towns would no longer suffer 
•ur hopes and fears, our recovery or our total 
ruin, to hang in doubtful balance; but the 
sterling gold of reformation would preponde- 
rate, and treachery and oppression kick the 
beam. 

“18. Take a sketch of such elections as 
are proposed. It being found that the pro- 
portion of English electors to every represen- 
tative, according to the present number in the 
House of Commons, is about three thousand, 
it follows, that each town ought to be divided 
into districts of election, containing each 
about that number of male inhabitants, of 
twenty-one years of age. By the militia lists 
alone this might be easily done. In towns 
where the whole number of electors for each 
district might inhabit one parish, there ought to 
be ten or twelve subdivisions of them, so that 
not more than three hundred at most elect in 
one place. This would not only preserve the 
peace, but ensure the completion of the elec- 
tion in one forenoon ; it would also so facili- 
tate the attendance, that no manufacturer or 
mechanic need lose an hour’s labour. 

" 19. A moment's reflection will convince 
any candid man, that in such elections an- 
nually repeated there could be no such thine 
as bribeiy ; and if a ballot were added, all 
undue influence of wealth or authority would 
be guarded against. Bribery and threats out 
of the question, who could have an interest 
or temptation to promote any licentiousness ? 
It has already been shown also that in parlia- 
ments so elected, and so dependant on the 
esteem and confidence, and power of the 
people, it would be as impossible for a mini- 
ster to obtain support by corruption, as now 
it is impossible to find support without cor- 
ruption. 

“ 20. But a minister, it is said, cannot 
carry on the business of the nation without a 
majority. This is held to be an axiom in 
politics. And so it is. No maxim is more 
true. But it is equally true, that, in parlia- 
ments chosen a9 ours now are, that majority 
must be had by means of faction and bribery; 
in a reformed parliament, it must be gained 
by rectitude of measures alone. 

“21. A reformation of parliament would 
produce a total revolution in the condition of 
the minister. Instead of continuing to be an 
haughty lord and master of the nation, he 
would instantly become its servant, as the 
word minister imports instead of having 
through a corrupt majority the purse of the 
whole nation at his mercy, he would find that 
it should not yield him an extravagant or an 
unnecessary shilling. Instead of creating 
jobs, offices, and contracts, and squandering 
millions of the public treasure to gratify him- 
self, his connexions, his creatures and depen- 
dants, besides the enormous bribery within 
the walls of parliament, he must correct 
every wasteful expenditure, and transfuse a 
spirit of economy through every department 


of the state. — Instead of being in a condition 
to make inroads on the liberties of the people, 
or to make any thing law, by which he could 
ingratiate himself with royalty, or strengthen 
his own hands against every opposition to his 
will, he must be content to act within bis 
own sphere, which is to execute the laws made 
by the concentrated wisdom of the nation in 
parliament assembled. 

“ 22. In such a parliament as must be 
the consequence of asserting our right to ah 
equal representation and annual elections, it 
would be as impracticable for any faction to 
displace an able and virtuous minister, as for 
a cabal of grooms and chambermaids, in a 
private family, to displace the steward, whose 
reputation had been established for talents 
and integrity, and who acquitted himself to 
the satisfaction of his master. So long as the 
minister did the business of the nation to its 
satisfaction, the representatives of that na- 
tion, having no temptation to do otherwise, 
but an evident interest in supporting him, 
would support him accordingly. Neverthe- 
less, the House of Commons would still be 
the political theatre for ambitious spirits to 
act tneir parts in ; and it ought to be so. It 
is the proper school of politics ; and when- 
ever a great zenius for government should 
arise, and could satisfy parliament as to any 
considerable incapacity in the minister, and 
of his own superior talents, it would be the 
duty of parliament to see the nation was 
served by the fittest person in the kingdom ; 
and a change would take place as naturally, 
and as peaceably, as when a gentleman parts 
with one servant and takes another. Thus 
so far from annual elections preventing 
amongst foreign courts a confidence in our 
government, as some maintain, they would 
raise its] reputation for wisdom, vigour, and 
permanency throughout the world : and by 
preserving a perpetual harmony between the 
crown and the people, and keeping always at 
the helm the person best able to guide it, the, 
king of England would once more become 
the most powerful and glorious monarch on 
earth. 

“ 23. Petition then, with one* voice, ray 
friends and countrymen, for that share in 
making your own laws to which, by the con- 
stitution and the laws of nature, you are 
entitled. Pursue the only course which can 
ever effect any considerable reduction of 
debts and of taxes, materially advance the in- 
terests of manufactures ana commerce ! — In 
short be Englishmen ! be free, prosperous, 
and happy ! And give your posterity, the 
same cause to revere your memories, as you 
have to bless those progenitors who left you 
an inheritance in a free constitution !” * 


• In the Monthly Magazine, vol. xix. p. 
84, is inserted a letter signed John Cart- 
wright, respecting this adefress. The writer 
of that letter noticing the Memoirs of the 
Life of Gilbert Wakefield, remarks that “ In 
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Tafc Kino against Daniel Holt. 

Information. 

Nottinghamshire , ) BF. it remembered tlmt sir 
to wit. > Archibald Macdonald, knt. 
attorney-general of our present sovereign lord 
the king, who for our said lord the king m this 
behalf prosecutes in his own proper person 
tomes here into the Court of our said lord 


the note vol. ii. p. 433, it is said, that 4 Holt, 

* ‘ the publisher of the Newark Journal, was 

* imprisoned in Newgate, for reprinting, with- 
4 out alteration, a pamphlet by major Cart- 
4 wright ; to which the minister, (Mr. Pitt) as 
4 a member of a political society, had given 

* countenance and circulation. The eonse- 
4 quence to this young man was, the ruin of 

. 4 his affairs, and death in a short time after ’ 
44 True, indeed, it is, that the paper (for it 
. was a single sheet) had been written by me, 
and at my request published in a Leeds news- 
paper in I /83 ; true it is, that the prosecution 
proved the ruin of Holt's affairs ; and no less 
true I hold it to be, that his imprisonment 
was the cause of his premature death : but, ill 
as I have Jearned from experience, to think 
of the minister that has been mentioned, as I 
wish, not to see added to the heavy accusa- 
tions against him, a grain of untruth, it is 
proper I should correct that part of the state 
ment which speaks of my paper having had 
his 4 countenance and circulation/ Of its 
original appearance he certainly had no 
knowledge; and, for cogent reasons, I am 
convinced he never could have promoted, in 
any way, its publication. 

44 The paper. Sir, was an exhortation in 
favour ot parliamentary reformation ; and 
contained not a sentiment in which, so long 
as I hold the use of reason, I shall not glory. 
In the year in which it was written, 4 a poli- 
4 tical society' did indeed give ‘it countenance 
4 and circulation' to a wide extent. I speak 
of the Society for Constitutional Information; 
but Mr. Pitt never was a member of that 
, society, nor, as 1 imagine, of any other, 
having similar objects. 

44 Mr. Wakefield, in common with the 

I mblic in general, had, as I conceive, been 
ed into the error I have noticed by a speech 
made by one of the counsel of Mr. Holt. 
Where that error really originated I know 
not; but as often as it has been mentioned in 
ray hearing, it has been contradicted ; a cir- 
cumstance which, had it been known to the 
sincere votary of truth, whose loss we deplore, 
would assuredly have prevented his adoption 
of the report. 

44 Holt had republished the paper in ques- 
tion without my knowledge ; nor was I ap- 
prized of it until applied to on his behalf, to 
prove that he was not the author. With that 
intent I appeared at his trial, but my in- 
tended evidence was rejected, as inadmis- 
sible ; on the ground that such evidence 
would not disprove the act of publication/' 
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the king, before the king himself, at West- 
minster, on Wednesday next after the octave 
of Saint Hilary, in this same term, and for 
oilr said lord the king, giveth the O urt here 
to understand and he informed, that Dank! 
Holt, late of Newark-upon-Trcnt, iu the 
county of Nottingham, printer, being a 
w icked, malicious, seditious, and ill-dtspowd 
person, and being greatly disaffected to our 
said lord the king, and to the ron'titutku 
and government ot this kingdom, and wicked- 
ly, maliciously, and seditiously, designing, 
contriving, and intending to disturb the peace 
and trauquillity of our said lord the king, and 
of this kingdom, and to scandalize, defame, 
and viility his said majesty's government and 
the parliament and statutes of this kingdom, 
and the representatives of the people of this 
kingdom in the parliament thereof, and to 
■bring them respectively iuto hatred and con- 
tempt with his majesty's subjects, and to 
represent and cause it to be believed by his 
said majesty’s subjects that their said repre- 
sentatives in parliament were corrupt and 
profligate, and betrayed their rights and in- 
terests and to excite and stir up discontent, 
and sedition amongst his said majesty's sub- 
jects, on the first day of January, in the thdrtj- 
third year of the reign of our said lord the 
now king, at Newark-upon-Trent, in the said 
county of Nottingham, to complete, perfect, 
and bring to effect his said wicked contri- 
vances and intentions, wickedly, maliciously, 
and seditiously did print and publish and 
caused to be printed and published in the 
the form of an address to the tradesmen, 
mechanics, labourers and other inhabitants of 
the town of Newark aforesaid on a parlia- 
mentary reform, a certain wicked, scandalous, 
and seditious libel (amongst other things) ot 
and concerning his said majesty’s government 
and the administration thereof, and of and 
concerning the parliament and statutes of 
this kingdom, and of and concerning the 
representatives of the people of this kingdom 
in the parliament thereof, in one part of the 
said libel according to the tenor and effect 
following : That is to say, 

“ 6. If the present inequality of represen- 
tation" (meaning representation in the par- 
liament of this kingdom) 44 and length of par- 
liaments" (meaning the parliaments of thk 
kingdom) 44 be the causes of parliamentary i 
corruption, as they undoubtedly are,” (mean- 
ing that the present parliament of this king- 
dom as to the representatives of the people in 
the parliament, was undoubtedly corrupt) 

44 we must remove the causes before the effect 
will cease. 

44 7. By a corrupt parliament is mesat 
that, which instead of being a shield against 
unnecessary taxation, is the hired instnuneat 
whereby the nation" (meaning this kingdom) 

44 is pillaged, that which instead ot provings 
check upon the crown" (meaning the crown 
of this kingdom) 44 when disposea to engage 
in unnecessary and ruinous wars, is the Imbed 
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ool by which the nation” (meaning this king- 
lom) “ was first gulled into an approbation 
>f war, and afterwards drained of its blood 
ind treasures to carry it on: — And again, 
iniform experience teaches us that whenever 
►arliaments" (meaning the parliament of this 
Lingdom) “ are under an undue infiuence 
rora the crown,” (meaning the crown of this 
Lingdom) “ they are ever ready to betray the 
nost sacred rights of the people.” (meaning 
he subjects of this kingdom.) “ Suffice it at 
present to recall to your recollection a few 
□stances only. In the reign of Henry 8,” 
meaning Henry 8, heretofore king of Eng- 
andj “ parliament” (meaning the then par- 
iament of this kingdom) “ enacted that the 
Ling’s proclamation should have the force of 
aw: in the reign of Williams.” (meaning 
Yilliam S, heretofore king of England) “ they 
nade a precedent for suspending by statute 
he benefit of the Habeas Corpus; and it has 
ince been several times practised : in the 
eign of George 1,” (meaning George 1, here- 
ofore king of Great Britain) “ by means of 
he statute vulgarly called the Riot Act, all 
he constitutional means of giving support to 
he civil magistrate were supplanted in favour 
>f the practice of calling out the standing 
irmy. That government" (meaning the go- 
rernment of this kingdom) “ which cannot 
►reserve its authority without such an instru- 
nent, deserves not the name of government ; 
ind that country/’ (meaning this kingdom) 

1 in which it is an ordinary practice to sup- 
port the execution of its laws by a standing 
irmy, is not a free country. But the deaef- 
iest wounds that freedom ever received from 
tarliament,” (meaning the parliament of this 
Lingdom) M were those which have been 
;iven it by the disfranchising statute of Henry 
,” (meaning Henry 6, heretofore king of 
England) ** the triennial act of William 3," 
meaning William 3, heretofore king of Eng- 
ind) “ and the septennial act of George 1,” 
meaning George 1, heretofore king of Great. 
Britain) “ for by the joint operation of those 
hree statutes the very foundation of the con- 
titution” (meaning the constitution of this 
Lingdom) “ are removed. Those statutes not 
nly defraud the nation” (meaning this king- 
lom) “ of six parts in seven both of its elec- 
ion and its representation, but they have 
ffectually vitiated the remaining seventh. 

“ 8. Parliaments chosen as they now are, 
nd continuing for seven years as they now 
Id, will ever be composed, for the most part, 
•f a few factions, under the guidance of par- 
icular noblemen, perpetually contending for 
be power and emoluments of offiee. The 
omiDon soldiery of these several factions* like 
hat of all other standing armies, is made up 
•f mercenaries from the most idle and profli- 
;ate orders of the community. Who so idle 
is men o t pleasure, and the vicious part of our 
totality and gentry ? Who so profligate as 
nurdering nabobs, prostitute lawyers, and 
in principled adventurers, who through the 
VOL. XXIL 


iniquity of corrupt elections, make their way 
into parliament” (meaning the parliament of 
this kingdom, )“ and there let out their tongues 
and their votes for hire ?” And in another 
part thereof according to the tenor and effect 
following : (to wit.) 

u 19. A moment’s reflection will convince 
any candid man, that in such elections” (mean- 
ing the elections of representatives to serve 
in the parliament of this kingdom) “annually 
repeated there could be no such thing as bri- 
bery ; and if a ballot were added, all undue 
influence of wealth or authority, would be 
guarded against. Bribery and threats out of 
the question, who could have an interest or 
temptation to promote any licentiousness^? 
It has already been shown also that in parlia- 

dom) “so elected and so dependent on the es- 
teem and confidence, and power of the people** 
(meaning the subjects of this kingdom), “ it 
would be as impossible for a minister” (mean- 
ing the minister of our said lord the king em- 
ployed in the administration of his govern- 
ment) “ to obtain support by corruption as now 
it is impossible to find support” (meaning sup- 
port from the parliament of this kingdom) 
“ without corruption.” 

“ 20. But a minister” (meaning such minis- 
ter as aforesaid), “ it is said cannot carry on the 
business of the nation** (meaning this king- 
dom) “ without a majority. This is held to fie 
an axiom in politics, and so it is. No maxim 
is more true. But it is equally true that in 

f iarliaments chosen as ours** (meaning the par- 
iament of this kingdom) “ now are, that ma- 
jority must be had by means of faction and 
bribery ; in a reformed parliament it must be 
gained by rectitude of measures alone ;” In 
contempt of our said lord the king, in open 
violation of his law, to the evil and pernicious 
example of all others in the like case offending, 
and against the peace of our said lord the king, 
his crown and dignity. Whereupon the said 
attorney-general of our said lord the king, who 
for our said lord the king in this behalf pro- 
secutes for our said lord the king, prayeth the 
consideration of the Court here in the pre- 
mises, and that due process of law may be 
awarded against him the said Daniel Holt in 
this behalf to make him answer to our said 
lord the king touching and concerning the 
premises aforesaid. 

Several witnesses were called by the coun-* 
sel for the crown who proved the mere fact of- 
publication. 

After the evidence was closed, my leading 
counsel, Mr. Payroll, then addressed the jury 
in a very able, pointed, and energetic speech, 
of considerable length ; in which he exposed 
with singular felicity, the various abuses that 
had crept into the government; and very suc- 
cessfiilly, and with great ability insisted on 
the right of every citizen to deliver his opinions 
on the form of governm^nfiinder which he 
lives, and dwelt with peculiar force andenergy 
4 H 
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•ft the singular cruelty of prosecuting a man 
for re-printing, m the way of his business, a 
paper, sanctioned by the first characters of the 
age, and subscribed by the two first men in 
the present administration, viz. Mr. Pitt and 
the duke of Richmond. He stated, that the 
paper in question, had been printed in all the 
newspapers of the year 1789, and notoriously 
circulated throughout the kingdom for the 
space of ten years; and that he then held in 
his hand the original copy from which the 
present paper was printed, and that he should 
call evidence to prove that it had been so 
printed, circulated, dec. &c. • 

He then proceeded to call major Cartwright, 
who was one of the committee at the Thatched 
House tavern, in the year 1782, by whom this 
paper was first given to the public, but the 
counsel for the crown objected to the major's 
being called. Mr. Dayrell strenuously con- 
tended that he had a right to produce any 
evidence that would at afl serve the cause of 
his client. To this it was answered, that if 
the judge committed a mistake in receiving 
the evidence, it could never be rectified or re- 
dressed ; but if he did not receive the evi- 
dence, and it was afterwards discovered that 
he was wrong in so doing, a motion might be 
made for a new trial. The counsel for the 
crown farther observed, that it did not in the 
least signify if the paper in question had been 
first printed in the year 1746 instead of 1789, 
and had never before been noticed by govern- 
ment ; yet, if it was re-printed so many years 
after, and the innuendos would then apply to 
those times, they certainly had a right to pro- 
secute whenever and whomsoever they 
pleased. — These objections on the part 
of the crown were admitted, and of course no 
evidence in my favour was examined. 

After the summing up by the judge, the 
jury withdrew, taking the paper with them 
and returned in three quarters of an hour 
with a verdict of— Guilty.* 


in the court of King’s-bench, on Thursday, 
November the 9 lstf the following pro- 
ceedings took place. 

After the attorney-general [sir John Scott] 
had moved for judgment in the usual form, 

Mr. Justice Grose read over the report of the 
learned judge on the trial of the first infor- 
mation. 

The hoix Thomas Erskine. My lords, I am 
of counsel for this defendant, who has been 

* I lament that I was disappointed of the 
assistance of a short-hand writer at these 
trials : but as the two cases were afterwards 
so ably and copiously re-argued in the court 
of King’s-bench, the omission is not so very 
material, as the reader will find those pro- 
ceedings reported at full length, when he 
comes to that part of the pamphlet Orig . 

t In the original it is erroneously sailed 
the totk 


found guilty on two informations, and is worn 
in Court ready to receive your lordships judg- 
ment — But I do not know that it may not be 
better to hear the learned judge’s report ea 
the second information, that I may take them 
both together. 

Mr. Attorney General, It is indifferent to 
me whether the informations are 
ther or not ; but I hope your lordships wifi 
pass a separate judgment on each informs- 
tion. 

Lord Kenyon, That is matter of course. 
W e must pronouncedistinct judgments oneacb 
offence. Separate punishments certainly. 

Mr. Erskine. I know that ; but, my kmfe, 
I conceive that it is competent to me to sug- 
gest such reasons as occur to show that nj 
client has been illegally convicted, and that d 
your lordships should be of that opinio®, be 
ought to have a new trial. 

Mr. Attorney General, My lords, this is 
the first moment that I have heard it was the 
intention of my learned friend to move for a 
new trial. At the same time I would M 
wish to be understood that I meant to blame 
him, or to say that he has no right to it— I 
confess I do not know, and,I do not pretend 
to know, so much of the practice of this Court 
as to say, whether or not an application for a 
new trial is now in time or not. Although 1 
appear on behalf of the crown, I do not wish 
to deprive a defendant of any of' his rights. 
I do not wish by any means to shut out his 
application. 

Lord Kenyon. Mr. Erskine ; can you pro- 
duce any precedent where a now trial was 
granted after the first four days of the term 
after trial, except in a few excepted cases, 
where the Court itself interfered. I ream® 
ber perfectly the case of the king and Gough 
is of that nature ; as also the case of the king 
and Morris. And there is one instance or 
two more of the same kind, that may be 
mentioned. In the first of these cases a ques- 
tion arose, “ Whether the town-hall of Glou- 
cester was within the county of the city, or 
within the county at large ?” and the Coart it- 
self, on hearing the report of the learned judge 
read, were of opinion that it ought to go tea 
new trial ; but that was the act of the Coart it- 
self, without any application from the bar. 

Mr. Justice Ashhurst. I have always under- 
stood the rule of this Court to be* that a de- 
fendant may move in arrest of judgment it 
any time before judgment is pronounced ; but 
that a motion for a new trial must be made 
within the first four daysof the term after the 
defendant is found guilty. 

Mr. Erskine. In the case of the king aad 
Aylett, and in another case, to my certain 
knowledge, new trials were granted long after 
the four days in the subsequent term bad ex- 
pired. A new trial was granted when the de- 
fendants were in the Court ready to receive 
its judgment: — Nay, my lords, I appeal to 
the whole bar, “ whether it is not their ge- 
neral aphuon that a new trial may be granted 
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at any time before the judgment of the Court 
is pronounced V 9 

Lord Kenyon. I very much doubt whether 
that is the general opinion of the bar. I am 
informed by one or the officers of the Court, 
that in the case of the king and Aylett, the 
Court had expressly given leave to move for 
a new trial, on a future day. I have no wish 
upon the subject either one way or the other. 
I wish only to go according to the practice of 
the Court. 

Mr. Ertkine. My lords, as on the one 
hand I do not wish to deceive the Court, so 
on the other I should be extremely unwilling 
to give up any advantage or privilege which 
belongs to any man who puts his trust in me. 

Lord Kenyon. Let this motion be post- 
poned to the second day of the next term. 

Mr. Ertkine. If it could be done without 
any inconvenience, I should be glad that this 
case was settled at an earlier period. 

Lord Kenyon. We are now got to that pe- 
riod of the term, when I do not know how we 
can do it at an earlier period, consistently with 
the other business that should be done. Why 
did not the defendant move for a new trial 
within the first four days of the term ? 

Mr. Ertkine. My lord, I was only applied 
to yesterday, and in the judgment of the gen- 
tlemen who are concerned with me, as well 
as in mine, we ought to take the previous 
opinion of the Court, “ whether this gentle- 
man has been legally convicted ?” 

Lord Kenyon . Is the motion for a new 
trial meant to be made on what is disclosed 
in the report of the learned judge, or on affi- 
davits ? 

Mr. Ertkine . My lord, it is meant to be 
moved on both. 

Lord Kenyon. Let it stand over until Sa- 
turday, when we may hear that multitude of 
cases. 

Mr. Attorney General. My lords, if the de- 
fendant thinks that any serious mischief will 
result to him from the verdicts that have been 
given under the idea that he had been ille- 
gally convicted ; I do not wish that the Court 
should be troubled with hearing this argu- 
ment ; but shall think it a substantial ground 
for saying, that 1 conceive it to be roy duty 
to permit the defendant to bring it again be- 
fore the Court. 

* Lord Kenyon. We, the Court, are bound 
ex debito juttitue , to hear this application to 
the Court, in as much as the practice of this 
Court is part of the law of the land. 

Mr. Bearcroft. The practice of this Court, 
as I understand it, is this : If the party moves 
for a new trial, he must move witnin the first 
four days of the next term : but if what passed 
at the trial comes before the Court in any 
course, and the Court sees the verdict is not 
right, the Court shall see that justice take 
place. 

Mr. Justice Butler. In the case of the king 
and Gough, on reading the judge's report, the 
Court was of opinion that the defendant ought 
not to have been convicted. 


Lord Kenyon. I would not have a cloud 
bang over it, and therefore let it stand over 
to Saturday, to see what can be said upon it. 

Mr. Ertkine. In point of reason, my lords, 
and of common sense, there is no difference, 
whether the defendant himself, or his counsel 
for him, point out an error to the eye of the 
Court, or whether the Court is led to discover 
it by any other means. 

Lord Kenyon. Well. — Let the defendant bo 
remanded. 

The defendant was then accordingly re- 
manded to the KingVbench prison. 

On the following Saturday morning (Nov. 
23rd.) he again appeared in Court, wnen as 
before, the attorney-general moved for the 
judgment of the court.* 


* The arguments on this occasion are thus 
reported, 5 T. R. 436. 

Saturday , Nov. 23, 1793. 

The King against Daniel Holt. 

The defendant was brought up on Thurs- 
day last, the 21st of November, to receive 
judgment upon two informations for libels, 
which had been exhibited against him by the 
Attorney-general, and of which he had been 
convicted at the last Newark assizes before 
Judge Wilson. The first of these was an in- 
formation for a libel intituled, “ A Letter ad- 
dressed to the Addressers on the late Procla- 
mation;” the second for a libel intituled, 
“ An Address to the Tradesmen, Mechanics, 
Labourers, and other Inhabitants of the town 
of Newark, on a Parliamentary Reform.” 
The first information stated that, before the 
publishing of the libel thereinafter mentioned, 
to wit, &c. “ our lord the king, by the advice 
of his privy council, had issued his royal pro- 
clamation whereby, fee. [reciting the procla- 
mation]; that, after the said proclamation 
had been issued, and before the publishing of 
the seditious libel therein-after-roentioned, 
divers addresses had on occasion of such pro- 
clamation been presented to his said majesty 
by divers of his loving subjects, expressing 
their loyalty and attachment to his said ma- 
jesty, and the government and constitution 
of this kingdom, fee.” It then proceeded to 
state that the defendant, well knowing the 
premises, fee., but maliciously and seditiously 
intending to bring the said proclamation into 
contempt, fee., and to stir up sedition, &c., 
published the libel in auestion intituled, “ A 
Letter addressed to the Addressers on the 
late Proclamation,” which was averred to 
mean his said majesty's proclamation : after 
which followed the libel itself. The judge's 
report upon this information stated that the 
proclamation was read, after an objection 
made to its admissibility* had been over- 
ruled ; and then stated the evidence of the 
fact of publication. The report upon the se- 
cond information merely stated the fact of 
publication, and the circumstances attending 
it. 
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Lord Kenyon. Mr. Erskine; this is the 
stage of this business when it is proper for you 
to show that it is allowable according to the 

The Attorney General having prayed the 
judgment of the Court upon the defendant, 

Mr. Erskine desired first to be heard on 
behalf of the defendant, upon a motion which 
he intended to submit to the Court for a new 
trial in both cases : and, upon a suggestion 
by the Court that he was out of time tor such 
a motion, the four first days of the term hav- 
ing elapsed, he stated that the rule concern- 
ing the moving for new trials within the four 
first days of tYie term applied only to civil, 
and not to criminal cases; that there were 
instances in which the Court had awarded 
new trials in the latter subsequent to the four 
first days, although no motion had been made 
to that effect before. And he mentioned 
several ca^es in which he conceived this dis- 
tinction had been adopted or recognized. 
Rex. v Gough, T. 21 G. 3. Dougl. 791. it. 
a Atkinson, M. 24 G. 3. & M. 2b G. 3* 


* In R."o. Atkinson, the defendant was 
convicted of perjury at the sittings after Trin. 
term, 1783. In the Michaelmas term fol 
lowing, on the 8th of November, lord Mans- 
field observed to the bar, that an intimation 
had been given that a motion was in- 
tended to be made for a new trial in this 
case, and also in that of R v. Bembridge,f 
(who had been convicted of a misdemeanor 
at the same sittings), that “ this was the third 
day of the term, and no motion had yet been 
made; and that no such motion could be 
ynade unless the defendant were present in 
court. On the 26th of June, 1784, the de- 
fendant, Atkinson, appeared in court, when 
Bearcroft, on his behalf, desired that the con- 
sideration of this business might be postponed 
until the Monday following, adding, that he 
thought that it would appear on reading the 
report, that there was ground for a new trial. 
The attorney-general objected (for the sake 
of precedent) to any motion being made for a 
new trial, because the time for making such 
a motion was expired. Lord Mansfield said, 
no motion could be made for a new trial : but 
if it came out incidentally by the report that 
it was proper, the Court might grant one. 
The defendant was then committed to prison. 

g n the 28th of June, lord Mansfield (who 
id desired to have affidavits from some of 
the commissioners of the victualling-office re- 
specting part of the transaction which gave 
rise to the prosecution) said he wished to ap- 
prise the counsel concerned, of the method 
which the Court were taking. That there 
was no rule for a new trial, nor was it intended 


+ Bembridge appeared in court the next 
day, being the fourth day of the term, and 
moved, by his counsel, for a new trial, which 
was refused, gee lio well’s Stale Trials, Vol. 
XXII f p.7 ?. 


practice of the Court, for a defendant, after 
four days have elapsed in the term, to move 
for a new trial. 


R. v. Aylett. T. 25 G. 3.* and R. z. Spottes- 
woode, H. 28 G. 3.+ In addition to which, 
Birt v. Barlow, Dougl. 170, was afterwards 
adverted to. 

The Court however considered the practice 
to be otherwise ; but desired the matter to 
stand over till this day, in order that the ques- 
tion might be more fully considered by the 
defendant’s counsel, and an opportunity if 
forded to search the precedents. 

The motion was now again resumed, when 
, Mr. Erskine stated that, having more m*- 
turely considered the cases which he had be- 
fore mentioned, he was convinced that the 
party complaining of a verdict either in cri- 
minal or civil cases could not claim of right 
to be heard upon a motion for a new trial 
after the four first days of the term : but that 
it was also certain that, under particular cir- 
cumstances, the Court had indulged defend- 
ants in criminal cases with stating their ob- 
jections to the verdict after that time; and 
had even awarded new trials, without any 
motion for that purpose at the bar, in cases 
where there seemed to them to be grounds 
for doubting whether substantial justice had 
been done. And that being the case, he saw 
no impropriety in the counsel for a party 
under those circumstances suggesting argu- 
ments to the Court for a similar purpose ; tor 


that there should he. Ilis lordship added, 
u I have directed these inquiries for the satis- 
faction of my own mind, and of the world at 
large : if the Court conceive a doubt that justice 
is not done, it is never too late to grant a new 
trial, but not on the application of the party.** 
The defendant was brought up again in the 
next term, when, after hearing the affidavits 
of the commissioners of the victualling-office 
read, and the defendant’s counsel, the Court 
were clearly of opinion that they ought col 
to grant a new trial. 

* The defendant was convicted of perjury 
at the sittings after Easter term, 25 Geo. $. 
The Trinity term began on the 27 th of May. 
On the first day of June, Mr. Erskine for the 
defendant (having had leave until that day) 
applied for a new trial, but, the defendant not* 
being present, the Court said that no such 
motion could be made. Mr. Erskine then 
moved for a Habeas Corpus to bring him up 
(he being then in custody) and for leave to 
move on the morrow, which the Court grant- 
ed. But this rule for a new trial was after- 
wards discharged on hearing the merits. 

f The defendant, who was convicted of 
perjury at the sittings after Mich, tom, 
28 Geo. 3. obtained on the 26th of January 
following (being the fourth day of Hilary 
term) a rule to show cause why there should 
not be a new trial, which was afterward^ 
made absolute. 
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Mr. Erskinc. My lords, the efendant now 
In court, being called upon on a former day 
to receive your lordships judgment, and the 

permission to do which he now prayed the 
leave of the Court, 

Lord Kenyon , Ch. J. There seems now to 
be no difference of opinion upon the subject ; 
and I am glad to find that the rule, by which 
the Court supposed themselves to be bound, is 
admitted to be the rule of the Court. I well re- 
member the case of the K ing v. Gough ; where 
the objection to the verdict was taken by the 
Court themselves, who thought that substan- 
tial justice had not been done. And there 
are. not wanting other instances of the same 
kind, where the court in criminal cases have 
shown themselves anxious to be satisfied 
whether or not the defendant had been pro- 
perly convicted, without any motion of the 
party for that purpose. This was done by 
lord Mansfield in the King v. Morris [2 Burr. 
1189], and the same has often occurred in 
other cases. But that all objections to the 
verdict, intended to be made by the party 
interested, must regularly be made within 
the four first days of the term, there cannot 
be a doubt. And this point being now clearly 
ascertained, if the counsel for the defendant 
have any thing to offer, in order to show that 
justice has not been administered to the de- 
fendant in this instance, the Court will readily 
hear it. 

Mr. Erskinc then stated that he was under 
some difficulty in bringing his objections 
properly to the notice of the Court, be- 
cause the learned judge who tried the cause 
having died since, and a very short report 
having been made, which was, as he under- 
stood, copied from his note book, the objec- 
tion did not appear upon the report. 

Lord Kenyon observed, that upon the death 
of sir Dudley Ryder, between the circuit and 
the following term, accounts of those causes, 
in which motions for new trials were made, 
were brought before the Court upon affi- 
davit. ' 

Messrs. Erskinc . Dayrcll , and Clarke , then 
submitted their objections against the ver- 
dicts. 1st, With respect to the libel, intituled, 
“ A Letter addressed, &c.” The allegation 
that divers addresses had been presented to 
the king, &c. was not proved at tne trial ; the 
only proof of it being thfe production of the 
Gazette, in which it was stated that such ad- 
dresses [stating them] had been presented to 
the king. It is not disputed but that the Ga- 
zette, purporting to be printed by the king’s 
printer, must be taken to be the London Ga- 
zette, published under the authority of go- 
vernment: but the bare production of tne 
Gazette is no evidence that the addresses 
therein set forth had been presented. The 
averment that divers addresses had been pre- 
sented to the king must be proved in the 
same wav that an averment of any particular 
address having been so presented must be 
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report of the learned judge upon which alone 
he can receive that judgment, being read. I 
humbly suggested to your lordships that there 

proved. Suppose a seditious address had been 
presented to the king, for which a prosecution 
had been instituted against the party pre- 
senting it, it cannot be contended that the 
statement of such a fact in the Gazette would 
have been evidence to convict the defendant 
of sedition. In the case of the seven bishops 
[12 Howell’s State Trials, p. 183.], would 
a Gazette have been evidence of the address 
presented by them to king James? If the 
Gazette would be evidence of such a fact as 
is here contended for, it would be equally evi- 
dence of any other fact stated therein. But it 
cannot be contended that it would be evidence 
of a commission of bankrupt having issued 
against a particular person ; though a notice 
in the Gazette requiring a banUhipt to sur- 
render is conclusive against him, because the 
statute [5 G. 2. c. 30. s. 1.] has made it good 
evidence. But the very circumstance of this 
being made evidence by a particular statute 
is a strong proof that in other cases not pro- 
vided for by any act of parliament, the Ga- 
zette is not evidence of any fact therein stated 
with respect at least to matters which are not x 
acts of state. Neither could the Gazette 
be evidence of the king’s presentation to a 
living ; or of his grant to a subject : and if not 
in matters of mere civil controversy, d fortiori 
not in criminal eases, where it is brought for- 
ward as evidence of a fact necessary to con- 
stitute the guilt of the party. If the averment 
had merely been that it had before appeared 
in the London Gazette that such addresses 
had been presented to the king, such an aver- 
ment might have been proved by the pro- 
duction o? the Gazette ; but the presentation 
of those addresses is averred as an independ- 
ent fact, and therefore must be proved Ukc 
all other facts by the best evidence which the 
nature of the thing will admit; and the crown 
might have produced better evidence by sub- 
poenaing any of the persons who presented 
those addresses, or saw them presented. The 
reclamation purporting on the face of it to 
e printed by the king’s printer is good evi- 
dence of the fact of such a proclamation hav- 
ing issued, because it is tne usual mode by 
which such acts are notified from authority to 
the public : for the same reason perhaps the 
proclamation might have been proved by the 
Gazette in which it was inserted. But this 
in its nature must be confined to acts of state 
flowing from the crown or government; of 
which nature it cannot be contended that ad- 
dresses delivered by private individuals are. 
Such acts as these are of no authority, and 
can no more be considered as acts of state 
than any petition of any individual presented 
to the king. 

As to the other information upon the libe), 
intituled, “ An Address to the Tradesmen, 
&c ” the defendant offered evidence, that the 
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was matter apparent on the face of it, which 
entitled me to ask your lordships not to pass 
the judgment of the Court, but to grant a new 
trial. 


In that stage the business stood then ; ia 
that stage the business stands now ; and what 
I am to state to the Court is neither more nor 
less than this : and to state it with that sub- 


paper published by him was not his compo- 
sition, but had been published in the year 
1783 by other persons now in office uuder 
government, who had not been prosecuted 
for it, and that he had only reprinted the 
same work ; which evidence was rejected by 
the learned judge. Now if the seditious in- 
tent imputed by the information be merely a 
matter of inference from the thing published, 
the evidence was properly rejected. But if 
the seditious intent be a matter of fact to be 
collected as well from extrinsic circumstances 
as from the publication itself, which it must 
be considered to be, then this was important 
evidence to rebut the seditious intent ; and it 
having been rejected, a new trial ought to be 
granted upon this as well as the other infor- 
mation. In Dr. Sacheverell’s case [15 How- 
ell’s State Trials, pp. 206, et teq. 244, et sey.J, 
air Simon Harcourt, counsel for the defendant, 
was permitted to give evidence, that parts of 
the sermons, for the publishing of which he 
was prosecuted, were taken from former pub- 
lications held in high estimation by the 
Church of England, and that many eminent 

E ns, amongst whom were many of the 
ps at that time on the bench, had before 
published similar sentiments. But whatever 
doubts may have existed prior to thq late 
statute [32 Geo. 3. c. 60. See it anti p. 306.] 
for the regulation of trials for libels, that 
act gives the jury a right to take into their 
consideration the intention of the party ac- 
cused of publishing a libel ; and this evidence 
was admissible under that act. But if the 
Court should be of opinion that the evidence 
tendered on behalf of the defendant was in- 
admissible, then a new trial ought to be 
granted for the improper admission of similar 
evidence against him. For it was permitted 
to be given in evidence that a servant in the 
defendant’s shop had been seen with a cap 
on his head marked with the words “ Liberty 
and Eg.” (for Equality), in order to show that 
the defendant published the libel with a sediti- 
ous intent. Eitner, therefore, extraneous matter 
is or is not admissible to prove the seditious 
intent on a trial for a libel ; if it be, the de- 
fendant ought to have been permitted to give 
the evidence he tendered ; if not, the evidence 
which was received was improperly admitted ; 
and in either case a new trial should be 
granted. 

The Attorney General contrA. 1st. In an- 
swer to the first objection; the Gazette was as 
good evidence of the addresses having been 
presented as the nature of such an averment 
required. The addresses were a matter of 
public notoriety, referred to in the libel as 
such, and the Gazette an authentic medium 
•f proof of such a fact. It was not indeed 
conclusive! but it was prim& facie, evidence of 


the fact. It is admitted that if the averment 
had been that certain addresses had before 
that time been published in the London Ga- 
zette, then the production of the Gazette 
would have been proper evidence. But if 
there be any weight in the present objection, 
it would extend also to the case of such aa 
averment; for the question might still have 
been asked, how is it proved that the writings 
therein announced were addresses? Whe- 
ther they were or not, it might equally be 
urged, can only appear from the production 
of the writings themselves: even the person 
themselves who presented those writings to 
the king, could not, according to this mode 
of reasoning, have given parole evidence ot 
their contents, but the writings themselves 
would have been required to be produced 
under the king's sign manual. Upon the 
same principle it might have been otuected 
that the proclamation, printed by the lung's 
printer, could not be legal evidence of the act 
that such a proclamation bad issued. The 
counsel for the Drosecution might with equal 
propriety have been called upon to prove that 
Mr. Strahan was the king’s printer; the pa- 
tent to that purpose must have been produced, 
being the best evidence of his appointment ; 
again, it might have been required to prove 
that the printed proclamation was an exact 
copy of the writing under the sign manual 
from whence it was taken; or, perhaps, that 
the writing itself should be produced. But as 
all this extreme particularity of proof has 
never been required in such cases, there is no 
reason for requiring it in the present instance, 
The Gazette is of itself primA facie evidence 
of matters of state and of putdic acts of the 
government. It is published by the autho- 
rity of the crown; it is the usual way of noti- 
fying such acts to the public ; and therefor* 
is entitled to credit in respect of such matters. 
Lord Holt held it a high misdemeanor to 
publish any thing as from royal authority, 
which was not so. In a late case at Lancaster, 
upon an occasion similar to the present, judge 
Buller, held that the Gazette was evidence of 
the king’s proclamation contained therein. 
So it has been held by all the judges that the 
articles of war, printed by the king’s printer, 
are good evidence of such articles [Withers’s 
case, Nov. 17th, 1784]. As to the Gazette’s 
not being evidence that a commission of bank- 
rupt has been properly issued, it is sufficient 
to say that the commission itself would pot 
be evidence without proving the petitioaiz^ 
creditor’s debt, &c. Besides it is merely a 
muniment of a private nature, and not a pub- 
lic matter of state. And this answer applies 
to the other cases mentioned. But this sort 
of evidence is admitted in all public matters 
relating to the slate, amongst which add r esaef 
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nistion which every advocate ought to show 
o the Court, and what I am sure I am always 
•is posed to show; tosuggest at no great length, 

>f the nature in question are undoubtedly to 
»e ranked. 

Secondly, as to the improper rejection of 
svidence upon the other information ; there 
s no foundation for the objection, because 
the evidence if admitted would have proved 
nothing. How can it operate as an excuse to 
one man for having published a libel that 
another man has before done the same thins ? 
If that could be admitted as evidence on the 
part of a defendant, then the crown might 
also give in evidence that other persons had 
been convicted for publishing tne same or 
similar sentiments. It would also be evi- 
dence that other persons thought that what 
the defendant had published was not libellous, 
and had published sentiments to that effect 
In short, the position of the defendant's 
counsel, if maintainable, would lead to the 
most absurd consequences, and to the adrais- 
of evidence perfectly foreign to the issue. 
This is very different from the evidence given 
of the manner in which the sale of these 
libels was conducted by the defendant name- 
ly, his servant appearing with the words 
“ Liberty and Equality” on his cap, because 
that was strong evidence in aggravation of 
hi9 intention in publishing the libels in ques- 
tion. 

Lord Kenyon , Ch. J. The real points in 
this case are so clear, and have been so per- 
fectly well settled, that I think they cannot 
adroit of any serious doubt. That the Ga- 
zette is evidence of many acts of state is not 
doubted; that it is evidence of the king’s 
proclamation seems not to be disputed in this 
case, and that it is evidence of a proclama- 
tion for the performance of quarantine cannot 
be doubted. In order to encounter this gene- 
ral proposition (a doctrine adopted at all 
times) cases have been put at the bar, which 
haVe no reference to the state, grants by the 
king to a subject of a tract of land, or of pre- 
sentations; but these are the evidence of 
private titles, and become parts of the private 
muniments of the families to whom they are 
granted. But they have no resemblance 
whatever to the acts which have been 
the subject of discussion in this case, acts 
done by and to the king in his regal charac- 
ter ; they are the addresses of different bodies 
of subjects going to offer their loyalty at the 
foot of the throne, and received by the king 
in his public capacity. They then become 
acts of state ; ana of such acts, announced to 
the public in the Gazette, it is admitted that 
the Gazette is evidence in courts of justice. 
The attorney-general, in his answer to this 
objection, has shown the impossibility of 
giving other evidence of such acts. I am 
therefore clearly of opinion that the decision 
of the judge at the tnal was founded on prin- 
ciples of law (and it seems as if he thought it 


that by the precedents of the Court; — by tha 
rules and practice of it ; — and by the rules and 
principles of English jurisprudence, you ought 

of too little importance to take notice of in 
his notes of the trial) and that there is no 
foundation for this objection. 

The other objection, which applies only to 
the second information is, that evidence, ten- 
dered by the defendant, was improperly re- 
jected ; and that evidence was merely offered 
to show, that ten years ago other persona 
published a paper similar to that which « tha 
subject of this prosecution. But the cdp*e- 
quence of admitting that evidence would h->ve 
been, that those persons, who were not only 
not called upon, but could not have had any 
opportunity, to defend themselves against 
tms charge, might have been pronounced to 
be guilty. Such evidence would lead to the 
most dangerous consequences ; and the guilt 
or innocence of those persons could not sdfect 
the decision of this case. If the defendant 
could have shown that he had published the 
paper in question without knowing its con- 
tents, as that he could not read and was not 
informed of its tendency until afterwards, 
that argument might have been pressed upon 
the jury. But as the defendant knew of the 
contents of the paper before he published it, 
and as it is not disputed but that the paper is 
criminal, I confess that I cannot see the re- 
levancy of the evidence which was tendered. 
It has been argued, however, that the evi- 
dence was rendered admissible by the lato 
act of parliament, which enables the junr to 
decide upon the whole question, including 
also the intention of the party accused of 
publishing a libel : but it seems to me that 
the defendant has had the full benefit of that 
statute; for the question left to the jury em- 
braced every thing that could be left to their 
consideration. And, they having found that 
the defendant published this paper with a 
seditious intention, there is nothing left for 
eur deliberation. 

Mr. J. Athhurst. The rule, with regard to tho 
time of moving for new trials, seems now ad- 
mitted to be the same in criminal as in civil 
cases. But, though that be the general rule, 
when the Court see reason to suspect that 
justice has not been done to any particular 
defendant, they will in their discretion direct 
a further inquiry into the merits of the cause. 
The question now before the Court is, whe- 
ther any evidence were improperly received, 
or improperly rejected, which will entitle the 
defendant to a new trial in either of these 
cases. With regard to the first, I think that 
the evidence given was legal and satis- 
factory. The Gazette states that different 
addresses had been presented to the king: 
Now the Gazette is an authorative mean of 
proving all acts relating to the king and tha 
state; otherwise the proof would run into 
endless niceties, as has been stated by the 
attorney-general. Then, taking that to be 
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to send this cause to another trial ; but I am 
not in such a situation as to be necessarily 
called upon to ask a new trial of your lord- 

the general rule, was this a matter touching 
the king and the, state ? Of that I think no 
person can doubt: these addresses at the 
time they were presented concerned the king 
and the state very materially; they manifested 
the detestation of the public concerning-cer 
tain doctrines which had lately before been 
propagated inimical to the government and 
the constitution of the country. 

The other question merely respects the 
second information ; and I am clearly of opi- 
nion that the evidence tendered was not ad 
missible. One of the consequences of ad- 
mitting that kind of evidence would be, that 
the publisher of a libel could not be indicted 
before the author, and that would be tanta- 
mount, to saying, that in many instances there 
should be no punishment at all. 

Mr. J. Buller % The case of R. v. Gough 
was one of the first cases in which the Court 
granted a new trial after the expiration of the 
time allowed by the practice ol the Court to 
move for a new trial. I read the report of 
the first trial ; immediately on my reading it, 
the Court thought that the defendant ought 
not to have been convicted ; and lord Mans- 
field said, we must either grant a new trial, 
or defer giving judgment for ever. But the 
Court did not interpose, without bein'* ap- 
prized that they were exceeding the rules of 
the Court ; and nothing would have induced 
them to break through those rules but the 
clear opinion which they entertained that in- 
justice would otherwise have been done to the 
defendant. In the case of R. v. Atkinson, it 
is impossible to overlook the extreme caution 
expressed by lord Mansfield to prevent the 

S ublic seeing that what had been done in 
1. v. Gough was irregular. Lord Mansfield 
himself mentioned the case on the third day 
of the term, and said, if no motion for a 
new trial were made on the fourth day, it 
could not be made at all. The result of all 
the cases which have been mentioned is, that 
if the defendant do not move for a new trial 
within the four days, he cannot be heard at 
all on the subject of a new trial : all that he 
can do afterwards is to move in arrest of judg- 
ment, which may be done at any time before 
judgment is pronounced, or address himself 
to tne Court in mitigation of the punishment; 
and if in the course of that address it inci- 
dentally appear that justice has not been done, 
the Court will interpose of themselves. 

Two questions of law have been made in 
these cases ; the first, whether the Gazette - 
were legal evidence to prove that the ad- 
dresses had been presented to the king. As 
this question arises on the report, we are 
bound to give our opinion upon it. In the 
case alluded to, as having happened at Lan- 
caster, I admitted the Gazette in evidence 
upon tbit principle, that every thing which 


ships. I may ask the Court; u Whether, 
upon hearing the report read, it is not open to 
me, without offending the Court ; or without 


relates to the king, as king of this country, is 
in its nature public; and that a Gazette 
which contains any thing done by his ma- 
jesty, in his character of king, or w hich has 
passed through his majesty’s hands, is ad- 
missible evidence in a court of law to prove 
such thing The case of R. v. Franckiin [17 
Howell’s State Trials, p. 636.], though not 
directly on the point, establishes this to be 
evidence; for there the Court admitted the 
Journals of the House of Lords, not only to 
prove the address to the king, but the king's 
answer to the House. Now if the Journals 
were evidence to prove both those things in 
that case, it seems to me that the Gazette, 
which is published by royal authority, is good 
evidence to prove that these addresses had 
beep presented to the king. The other case 
of R. v. Withers was also tried before meat 
Stafford. The prisoner, who was a common 
soldier, was indicted for the murder of a Ser- 
jeant in the same regiment. It became a 
material question to consider how far the 
prisoner was to be obedient to his seijeant; 
that depended on the articles of war; and, 
the prosecution being strangely neglected, 
the articles of war were not produced at the 
trial : it occurred to me that there was great 
reason to doubt on the propriety of the con- 
viction founded on this defective evidence; 
and I reserved the case for the opinion of the 
judges, who thought that the articles of war 
ought to have been produced, and if they 
had been produced, as printed by the king $ 
printer, it would have been sufficient evidence. 
However, on this information I do not think 
the prosecutor need «have given any evidence 
at all of these addresses : the averment re- 
specting these addresses seems unnecessary ; 
for the information, after stating the procla- 
mation and the addresses, charges the de- 
fendant with “ a seditious intent to bring the 
said proclamation into contempt," without 
noticing the addresses again. The distinction 
between material and immaterial averments 
is perfectly well settled ; if the averment be 
material, that is,- if it be connected with the 
charge, it must be proved ; but if it be totally 
immaterial, and if the libel be not connects! 
with the averment, it need not be proved. 

I do not differ in opinion with the Court on 
the point made respecting the other informa- 
tion ; but, for the sake of the precedent, I 
will confine myself to this observation, that 
as this objection does not appear on the 
judge’s report, I think wc ought not to take 
any notice of it after the expiration of the 
four days. 

Mr. J. Grose. The motion for a new trial 
seems to have been made on a misapplication 
of the rule respecting motions in arrest of 
judgment; for the objection by the prosecu- 
tor that it is now too late for the defendant 
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creaking through any of those rules by which 
our lordships conceive yourselves bound, to 
sk your lordships to stay this judgment ?” 
tnd I shall certainly not be removed from 
hat position. 

Your lordships had the indulgence to give 
ne an opportunity of considering this matter, 
ind I have no difficulty in.saying, I had en- 
ertained an idea that there was a great diffe- 
ence between criminal and civil cases. I 
im confirmed in that idea; and I am per- 
suaded that nothing I shall hear to day will 
ihake my judgment in that matter. 

In civil cases, your lordships stand (thanks 
to the constitution of our fathers), in a situa- 
tion very different from that which you fill in 
criminal 'cases, between the crown and the 
subject. Your lordships, in administering 
rivil justice, have no rule but that of strict 
law to guide you, and the civil litigant must 
have bis judgment when he can call for it. 
Your lordships stand, as criminal judges, in a 

to move for a new trial is perfectly well 
founded. But what passes every day in this 
court will leave the subjects of this country 
in no difficulty upon this point; for though 
the rule be settled that, after the first four 
days, the defendant cannot move for a new 
trial, wherever the Court have seen of them- 
selves, or on the suggestion of counsel, that 
the defendant has been improperly convicted, 
they always have interposed (and I take it for 
granted always will interfere) to prevent judg- 
ment being passed on an innocent man. 

As to tne objection that the Gazette was 
improper evidence ; I cannot add to what has 
been said already ; the cases cited by my bro- 
ther Buller are clear ; and the answer given 
by the attorney general to the objection seems 
decisive. With regard to the ot er objec- 
tion : it does not clearly appear to me what 
this supposed paper was, which the defendant 
wished to give in evidence; and as it dues 
not appear on the judge’s report, it would be 
sufficient to give that answer to the objection. 
But supposing a paper, precisely similar to 
that which is the subject of this indictment, 
had been offered in evidence, the vindication 
of this publication could not he made out by 
a prior publication of the same kind. It does 
not follow that, because one libeller has not 
been punish ed, another should not even for 
the same publication at a future time. The 
admitting of such evidence as that alluded to 
would lead to all those mischievous conse- 
quences already pointed out ; and therefore I 
am of opinion, tnat if the paper which the 
defendant tendered in evidence was exactly 
similar to that for the publication of which he 
was prosecuted, the learned judge did right 
not to receive it. 

The Court on a subsequent day sentenced 
the defendant to pay a fine of 50/., and to be 
committed to Newgate for two years, for each 
of these offences ; and to find sureties for his 
good behaviour for five years afterwards. 

VOL. XXII. 


situation much more pleasant to yourselves, 
and touch more to the aggrandizement of 
magistracy. Although the attorney-general 
alone can guide the course of criminal justice, 
as servant for the crown, yet your lordships 
guide the administration of criminal justice 
paramount to him, and no prosecution can 
advance a step further than the Court thinks 
it ought to advance. — In a recent case, — 
which I cite to your lordship’s honour, tried 
before you at Guildhall, for perjury; — On the 
trial of that cause contradictory evidence ap- 
peared, and your lordship interposed on tne 
part of the defendant. Had that been a civil 
suit, I have no difficulty in saying, that the 
evidence which made that impression on your 
lordship’s mind, would have made no such 
impression. Had it been a civil case, I should 
have taken the judgment of the Court on what 
fell from your lordship. But in a criminal 
case, and where I was standing for the crown, 
and there was no civil litigant to claim his 
rights ; your lordships in that case repre- 
sented the majesty of ihe public, and the 
liberty of the defendant, and held the scales 
between them. No man who knows his cha- 
racter, will advance one step beyond what is 
proper. — I find the whole course of criminal 
justice falling in with that idea, and I trust I 
shall not live to see the time when it is other- 
wise. In civil cases the party may help him- 
self ; the verdict is a warrant for judgment, 
lie may give a rule on the posfea , and when 
that rule is expired he may sign the judgment 
of the Court, unless the opposite party has 
moved for a new trial. The Court has said, 
that rule shall be within the first four days of 
the next term, and therefore your lordships 
see the party can sign judgment of himself, 
unless the judgment which he can sign is 
stayed by the interposition of the Court on 
motion. I contend that I may move in arrest 
of judgment after the four days, and any time 
before the judgment is pronounced. When 
your lordships are addressed in civil cases, in 
the middle of a term for a new trial, is there 
any instance of the Court’s refusing, on the 
ground that it would he breaking through the 
rules and practice of the Court? No counsel 
can state that ever such a motion was refused 
him, therefore the right of the party to his 
civil remedy must be governed according to 
the strict practice of the Court ; whereas, in 
criminal cases, your lordships have interfered 
very differently ; — yet even in civil cases, 
where there has been any misapprehension, 
any mistake, judgment has been arrested, and 
your lordships have icceived a motion fora 
new trial, when, by the rules of the Court, 
judgment ought to have been given.. 

The first case that I shall mention, is that 
of Birt and Barlow, reported in Douglas, 162 ; 
that was an action tried before Mr. Justice 
Blackstone, at the assizes for Kent. Mr. 
Rous moved for a new trial. Wednesday the 
21st of April, was the first day of the term, 
and by the practice of the Court it must be 
4 I 


Digitized by t^ooQie 



1219] S4 GEORGE III. Proceedings against Daniel HoU [1220 


moved within four days inclusive, so that 
Saturday was the lpst day for moving ; — how- 
ever, the learned counsel moved on the fourth 
day exclusive of the first ; and the rule was 
granted. I mention this case to your lord- 
ships, to show, that it is not refused after the 
expiration of the first four days ; if, under the 
circumstances of the particular case, there is 
any reason and propriety for the Court to in- 
terpose, I once more beg leave to remind 
the Court, that I am making no motion for a 
new trial, but am directing the judgment and 
attention of the Court to the report of the 
learned judge. I am therefore now doing 
what the defendant, standing silent before 
your lordships, could not do for himself. I 
might look round to all the gentlemen at the 
bar, and ask, whether any thing is more noto- 
rious, than that there are a hundred instances 
where the Court have not refused to grant 
a new trial after the expiration of the foinv 
days. 

Lord Kenyon. Mr. Erskine, what is the 
meaning of this practice, that when a person 
has been found guilty, four days must elapse 
before there can be a judgment, quod capia - 
tur y 

Mr. Erskine. No one instance can be 
stated, where the Court has said to a man 
standing for judgment, “ you come too late to 
ask for a new trial ; you ought to have come 
within the first four days of the term.’' I con- 
tend that the case of the King and Gough is 
precisely in point; it is reported by Mr. 
Douglas, in a manner very different from that 
in which it was reported by the Court; and 
no man will persuade me that that learned 
gentleman did not know what the Court was 
about when he reported that case. This is 
a remarkable case in every part of it, and will 
apply very particularly to the present case. 
The case of the King and Gough, was an in- 
dictment which came on to be tried at the 
Spring assizes for Gloucester, 1777. The ob- 
jection was, want of jurisdiction in the county 
jury to try an offence charged to have been 
-committed within the county of the city: the 
evidence was not before the Court ; the de- 
fendant stood guilty on the evidence : — it was 
not pretended t o' be said that he had suffered 
injustice, because he was ordered to pay a 
penalty where the mind was innocent ; out it 
was a technical objection to the jurisdiction 
of the Court that tried it. The integrity of the 
jury was not called in question ; the trial was 
pot disputed, nor was it doubted that he had 
justice duly administered to him, and he came 
under that objection on the 23d of May 1781, 
after the lapse of fourteen terms. — I come be- 
fore your lordships without the intervention 
of one. — In that case the defendant was 
brought up for judgment, when Mr. Justice 
Buller read over the report of the evidence 
given at the trial of that case, as Mr. Justice 
Grose has done in the present case; after 
which the Court observed that the conviction 
appeared extraordinary! and that a new trial 


was proper. 0 Mr. Dunning said he should 
have made a motion for that purpose, if be 
had thought it competent after so long a time 
after the conviction ; yet the Court m their 
discretion granted a rule for a new trial. 
What does lord Mansfield do in this case — 
he did, what he always did, and what he will 
be remembered for hereafter; — he declared 
that enough did not appear upon the face of 
the report to convict the defendant. He 
thought that the defendant ought not to be 
convicted, and therefore granted a new trial 

Lord Kenyon. The case of the King and 
Morris, I remember perfectly; I may say, 
as well as if it happened yesterday ; and there 
are several other cases of the same sort. 

Mr. Erskine . My lord, I cannot mention 
the cases all at once. I shall not move for a 
new trial. I may move to stay the judgment, 
and the single question for your lordships* 
consideration, is, whether previous to the de- 
fendant receiving the judgment of the Court, 

0 In the King and Gough, as reported Dougl. 
797 : u The defendant having been brought up 
for judgment, the report of the evidence 
having been read, and Dunning having been 
heard on his behalf; the Court observed, 
that, from the state of the evidence, the con- 
viction appeared extraordinary, and hinted 
that a new trial would be proper. Dunning 
said, he should have made a motion for tkat 
purpose, if he had thought it was competent, 
after such a long interval of time since the 
conviction. Upon this lord Mansfield de- 
clared, that it was still competent, because the 
report of the evidence coming regularly now 
before the Court, if enough appeared to raise 
an inclination in them to think the defendant 
ought not to have been convicted, they could 
only grant a new trial, or postpone for ever 
renouncing judgment ; for that there would 
e an absurdity in a judgment on a conviction 
for perjury, where a fine of a shilling should 
be imposed as a punishment. 

Anew trial awarded.” 

In 11. v. Waddington 1 East. 146, the Court 
said, that “ although the defendant had thought 
proper to svave any objection in arrest of ju2*- 
ment, yet if upon a review of the whole case 
they were satisfied he had not been guilty of 
any offence, they should not give judgment 
against him. According to what had been 
said with great wisdom and justice by lord 
Mansfield, in the case of the King r. Gougb, 
Dougl. 797, 798, on a question respecting file 
propriety of granting a new trial in a criminal 
case, where the motion had not been made 
within the regular time ; that if the defendant 
could show that he had not been guilty of any 
offence, it was never too late to take advantage 
of it; and that the Court would inflict no 
punishment if there had been no offence. 
They therefore expressed a desire to hear anr 
arguments, in whatever shape urged, which 
went to do away with the offence altogether.’* 
See also R. v.Teal apd others, %l East, 908 . 
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after having read over the report, your lord- 
ships of yourselves must find out the errors of 
that report, if any exist ; or, whether I shall 
have an opportunity of suggesting to your 
lordships in what part of the report the error 
lies ? I confess, if there be any distinction be- 
tween these two modes of detecting error, it 
is a shame it should exist, and I know it 
cannot exist, consistently with those principles 
which adorn our government ; and your lord- 
ships would lament when you consider the 
feeble nature of man ; and your lordships have 
very frequently admitted, very much to your 
honour, the same sentiment : and I think you 
would not be much pleased to consider the 
consequences which might be of the most 
fatal kind to an individual, if he was obliged to 
stand dumb before you, and if your own minds 
did not furnish you with sufficient light to point 
out the error, he himself must not point it out, 
at the same time. — Fiat justitia ruat caelum. — 
If I must be silent, 1 shall be silent because 
the law commands me. 

The next case I find analogous to the pre- 
sent, is the case of the King and Atkinson. 
There is no printed report of that case, but I 
have a manuscript note of it : my learned 
friend Mr. Bcarcroft was in it. Lord Mans- 
field having heard that a new trial was in- 
tended to be moved for, and that the defen- 
dant was not forth-coming, that a motion 
would be made, and my lord Mansfield ob- 
serving it could not be made without the per- 
sona) attendance of the defendant, I met 
Mr. Bearcroft afterwards on the reading of 
the report, when the defendant came up for 
judgment ; but at the interval of two terms, 
I asked leave to move for a new trial upon 
the authority of the case of tjic King and 
Gough, but lord Mansfield took a distinction 
between an application for a new trial and 
this case. His lordship said there could be 
no application for a new trial before the 
Court ; but that the Court itself was to exa- 
mine whether the party was to be tried de 
novo . The Court were to look upon the face 
of the report, and to consider whether any 
error occurred to them sufficient to induce 
them to grant a new trial. 

With regard to the case of the King and 
Aylett, I had leave to move it after the expi- 
ration of the four days. My lords, the mat- 
ter which I have humbly to state to the 
Court, is this : I think, according to the rules 
of the Court as far as I can collect them from 
these cases, that the party, strictly speaking, 
ought to make this motion within the first 
four days subsequent to the conviction, and 
that your lordships, without departing from 
any one principle of law or of justice, might 
refuse to hear a defendant applying at a later 

r riod, and so your lordships may do to day. 

confess I think it is fit that there should 
be a rule, and when it exists, that it should 
be carried into effect, and that false huma- 
nity should never induce judges to break 
through those rules which when once esta- 


blished should be observed. — What then 
ought I to do in this case, but to surrender up 
my client to the discretion and mercy of the 
Court, who I am sure will make the proper 
distinction where a defendant is callea upon 
to answer for an offence of a trivial, and an 
offence of a dangerous nature ; where such a 
defendant is conscious that he is guilty, and 
instead of laying open his real situation, gives 
instructions to his counsel to aggravate the 
evil which the indictment seeks to abate, — 
such a defendant becomes no object of mercy; 
but where he comes submissively to urge any 
rule of law, he stands in no such situation ; — 
and when ray objections comes to be over- 
ruled, I shall have this consolation, that I 
have offered nothing to your lordships to in- 
duce any one to think the worse of my client, 
or of the government under which we live. 

Lord Kenyon. I am not aware that there 
is any very great difference of opinion, and I 
am very glad to find that those rules by 
which the Court have supposed themselves to 
be governed, are in fact the rules of the Court. 

Ihe case of the King and Gough is within 
my own memory. I was counsel in the 
cause. I have also a manuscript note 
of the King and Morris, which case is 
also in print, and is to be found in the 2nd 
volume of sir James Burrow’s Reports. In 
that case the defendant was tried for perjury, 
was convicted, and was brought up for judg- 
ment, and no counsel objected to tne convic- 
tion; but lord Mansfield, to satisfy his 
own mind, put this question : “ Whether 
there was sufficient evidence to convict the 
defendant And his lordship was pleased to 
say, if any mistake had been committed at 
the trial, and if the defendant had been ille- 
gally convicted, it was never too late to annul 
an error. This being the case Mr. Erskine, 
you will now suggest to the Court why we 
ought not to pass sentence. 

Mr. Erskine. Your lordships know that 
the defendant has been convicted upon two 
informations. The first charging him with 
publishing that part of Mr. Paine’s works, 
which is intituled “ An Address to the Ad- 
dressers and the other intituled “ An Ad- 
dress to the Tradesmen, Mechanics, La- 
bourers, and other Inhabitants of the town of 
Newark, on the subject of a Parliamentary 
Reform.” Now, my lords, my objections to 
the two reports qf the learned judge who 
tried the two informations are of a very dif- 
ferent nature ; and I cannot but here lament 
that sir John Wilson* being now no more, 
we cannot have recourse to him to receive 
any light or information with respect to the 
report. My lords, the matter I am about to 
offer to your lordships, on the subject of the 
first of these informations, even if I ought to 
sustain the objection, does not go to the guilt 


• Mr. Justice Wilson, before whom the 
cases had been tried, in July 1793, died on 
the 18th of October following. 
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or innocence of the defendant ; it shows no 
more than this, that if the objection had been 
made at the trial, and if when made, the 
learned judge had accepted of it, he never 
would have been convicted. I mean to say 
nothing upon the libel itself, but shall leave 
the defendant to your lordship’s mercy. In 
viewing this subject, I think we must not 
look at men’s natural rights, or moral rights, 
Lut we must look at the rights they enjoy 
under the laws. I am persuaded that if the 
objection which I shall make, shall appear to 
your lordships to be well-founded, indeed I 
entertain no doubt, but that your lordships 
will consider it some how or other, although 
jt was not made at the trial. 

Lord Kenyon. Mr. Erskine, I will go far- 
ther in favour of the defendant. Though the 
objection was not made at the trial, yet, if it 
shall appear to us to have fofce, we shall give 
full scope to it. 

Mr. Erskine. I lament the situation in 
which I stand, not from any suspicion of a 
want of integrity in any quarter, but because 
I cannot appeal to the learned judge who is 
now no more. It is not an uncommon thing 
when there is any difference of recollection 
at the bar, and when the judge’s report is 
short, to appeal to the learned judge himself. 
There can no mischief arise from this when 
the integrity and independence of the bench 
is recollected. 

Lord Kenyon. If I mistake not, when the 
country had the misfortune to lose sir Dud- 
ley Ryder, — if I mistake not, — certain causes 
were brought before the Court by affidavit. 

Mr. Erskine. This publication, intituled 
€t An Address to the Addressers,” was written 
by a person who has been already convicted, 
and it was written subsequent to the time of 
bis majesty’s proclamation, and the general 
tendency of that publication was charged in 
the indictment to bring his majesty’s procla- 
mation into contempt; and as divers ad- 
dresses had been presented to his majesty, 
expressing their loyalty and attachment to his 
majesty’s government, it was charged also, 
that this publication insinuated that these 
addresses did not contain the true and ge- 
nuine sentiments of the loyalty of his ma- 
jesty’s subjects, but that they had been fabri- 
cated to serve the purposes of corrupt and 
interested men. These are averments in the 
information, and must be proved by the ordi- 
nary rules of evidence. 

They are matters of fact, and must be 
proved as all other matters of fact are. Now 
upon the report it appears that they were 
proved by evidence which I object to, and 
which was objected to at the trial, but which 
objections were resisted and over-ruled by the 
learned judge. The averment that “ several” 
addresses had been presented by various bo- 
dies of his majesty’s subjects, was proved by 
po other evidence than the London Gazette.* 


* The question of the admissibility of the 


If this point affected the defendant only, it 
would be nothing. I might safely leave my 
client to your lordships mscretion and huma- 
nity, but I speak of a matter of great im- 
portance; it is a question of evidence; and 
evidence is one of the most important 
branches of the law. The information states 
that “ divers” addresses had been presented 
to the king. Now that “ divers” addresses 
had been presented to the king must be 
proved by the same evidence that any one ad- 
dress was presented. I will advance a step 
farther; 1 will suppose that a seditious ad- 
dress had been presented, signed by a num- 
ber of persons, and that this address, on the 
presentation of it, had become the subject of 
a criminal prosecution, and the informatioc 
had averred, that A, B, and C, had presented 
that address to the king, would the Gazette 
have proved that individual case ? It may be 
said, that an act of government may be 
proved by the Gazette. If I wish to ask 
a favour of the king, would the Gazette 
be evidence that I haa received it? The ques- 
tion is not, whether the Gazette be good 
evidence; — but the question is, whether h 
proves tho existence of the facts which it 
states ? 

Lord Kenyon. The report of the learned 
judge is extremely short. 

Sir. Erskine. The information states, that 
“ divers” addresses had been presented to his 
majesty. This is a most material relevant 
averment, and the whole body of the infor- 
mation falls to pieces without it. Your lord- 
ships therefore will perceive that the nature 
of my objection is this. I say, these ad- 
dresses are stated on the record as facts, and 
that consequently they must be proved, like 
any other facts, by such evidence as the law 
of England calls for. Suppose a commission 
of bankruptcy was lost, would the Londoa 
Gazette be evidence that such a commission 
ever existed? I <ontend that it would not 
The general rule in all questions of evidence 
is, that in all cases, you must produce the 
best evidence and the highest authority which 
the nature of the particular thing in question 
will admit. I contend, that the Gazette i$ 
no evidence whatever that such addresses had 
been presented to the king. It probably will 
be said, that the Gazette is the only evidence 
of state matters, and of things which affect the 
state, but an address surely cannot come 
under that head. It is surely no matter of 
state, and only refers to the acts of indivi- 
duals. This therefore being the case, I con- 
tend, that this evidence ought not to be ad- 
mitted. Your lordships therefore clearly see, 
that if this objection had been sustained at 
the trial, the defendant would not have been 
convicted. I do not pretend to say what 
weight is due to this objection, but if it has 

London Gazette as evidence was agitated in 
the case of captain Quelch for piracy 
Vol. XIV, p. 1084, of this collection. 
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made any impression upon your lordships 
minds, I have no doubt but that the defen- 
dant will have the full effect of it. 

The objection which I have to the other 
information, is of a very different sort ; and 
goes, as I apprehend, to the complete inno- 
cence of the defendant The matter which 
X have to offer to your lordships on this point, 
'will involve in it the construction of a law 
lately made, and if I do not succeed in my 
objection in this case, I shall consider this 
act of parliament as a dead letter, which can- 
not be taken off the statute book too soon, as 
it will only have the effect of disordering the 
whole system of English jurisprudence. 

The subject of the second information 
upon which the defendant has been convicted, 
is intituled, “ An Address to the tradesmen, 
mechanics, labourers, and other inhabitants 
of the town of Newark, on the subject of a 
jrarliamentary reform.” — The love of our par- 
ticular country is the first of all virtues, and a 
desire to promote its interests and prosperity, 
the first of all duties. But how that duty 
may be best performed is another question, 
and on which great authorities may lift up 
their heads on different sides. — Those who 
originally wrote this publication are persons 
who at present surround the king ; who bask 
in the sunshine of royal favour ; and admi- 
nister, as they think at least, the affairs of this 
country gloriously. Now I humbly conceive, 
for a man to print a paper in the year 1793, 
which was originally published in 1783, 
and which, as no criminal proceeding has 
been had upon it, he must consider as inno- 
cent: the reprinting of that cannot be a 
libel. The defendant may say, “ Shall I be 
exhibited in the pillory by the servant of 
those persons who have set me the example ; 
who were the authors and original composers 
of it ?” The defendant offered to prove this at 
the trial, but was not permitted to do so. He 
offered to prove, not only that the sentiments 
were similar, but also that it was the same in 
totidem verbis. He offered to prove that it 
was not originally composed or printed by 
Him, but that it was copi posed and printed in 
the year 1783, by a body of persons of exalted 
Tank, and some of whom hold the highest 
situations in his majesty’s government. This 
liowever was refused. I contend, that a sedi- 
tious intention, which was laid in this infor- 
mation, was matter of fact, and not matter of 
law; and that therefore it ought to have been 
left to the jury. My lords, if I am not enti- 
tled by the late act of parliament to consider 
the subject in this light, the libel bill,* in 
which 1 had some share, must be considered 
as a dead letter, and had much better he ex- 
punged from the statute book ; for if it is to 
have no operation, I shall be as desirous of 
mending what I had a share in doing, as in 
the firet attempt. Will any person tell me, 
that a man may not publish a fair, candid, 

* See it p. 306, of this Volume. 


legal disquisition upon this subject? Will 
any man tell me, that I cannot state, bond 
fide , to my fellow citizens, my sentiments on 
the subject of a parliamentary reform? I know 
I may do it with perfect safety, because I 
have done it : and will the attorney -general 
prosecute me for it ? At the same tin\e it is 
not to be wondered at, if the sentiments of 
great and good men on this subject are found 
to vary ; and although no man, more than 
myself, loves and venerates the constitution 
under which we live, yet I am one of those 
who think that great improvements may be 
made in it. Whether I am innocent or guilty 
by the mode in which I have done it, is not 
for me to determine ; but I am very ready to 
admit, that if under the pretence of a parlia- 
mentary reform, I have been seeking to pull 
down the fabric of the constitution, by ren- 
dering the people discontented with their 
condition, then I am a libeller, and whoever 
seeks to sow and propagate sedition, ought to 
be the just object of the execration of man- 
kind. With respect to this paper, I have 
only to observe, that it was published ten 
years ago, and that'it has been circulated far 
and wide, throughout the kingdom, and has 
never been productive of any sedition. 

Lord Thurlow, with several other noble 
lords, were of opinion, that libel or no libel, 
was matter of law ;* I am of a different opi- 
nion ; and, although a man may be inferior 
to another in learning, yet like an honest man 
he may maintain his own opinion ; but I think 
it may justly be made a question, if I do not 
succeed in my objection, whether any im- 
provement has been made by the late law ? 
or — whether it has not disordered the whole 
system of our jurisprudence? 

It never occurred to me that a jury were to 
be judges in abstract points of law; the 
judges should maintain their authority over 
the law, and the jury over the fact. The jury 
are the judges whether libel or no libel upon 
the seditious intention as matter of, or cou- 
pled with, the fact. The jury ought not to 
condemn a man but on sufficient evidence, 
and if they had admitted the evidence, which 
1 contend ought to have been admitted, 
there would have been no evidence to have 
convicted the defendant; but on the other 
hand, there would have been the most deci- 
sive evidence that the publication of this was 
not with a seditious intention. The foreman 
of the jury asked the judge, “ Whether thev, 
in the discharge of their public duty, could 
not decypher the intentions of the defendant?” 
The judge told them that they might, and 
that if this was not the case there would be 
no safety for the subject. I have already 
observed that this paper, which was the sub- 
ject of the second information against the 

I • See the Protest signed by Iprd Thurlow 
and other members of the House of Lords, 
against the passing of the Libel Bill ante p. 
I 306. 
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defendant, was the very paper which was 
composed and published ten years ago. As 
the persons wno wrote and composed it, may 
be ashamed to have their names published, 
although I should not, and as they arc tired 
of their opinions, although I am not, I shall 
not name them. 

The jury was not permitted to decypher 
the whole meaning of the defendant, and to 
say what passed in his mind at the time. — 
But it is the fashion of these times to cry 
down hy “ bell, book, and candle” every man 
who takes up opinions that other people are 
tired of. The defendant who has published 
this address, has very great merit ; the prin- 
ciples of it are just, and had they been clothed 
in better language, he could not employ his 
time better than by publishing it again. I 
shall take the liberty of reading the latter 
part of this publication : 

“ Petition then, with one voice, my friends 
and countrymen, for that share in making 
your own laws to which, by the constitution, 
and the laws of nature, you are entitled. 
Pursue the only course which can ever effect 
any considerable reduction of debts and of 
taxes, materially advance the interests of 
manufactures and commerce! — In short be 
Englishmen ! be free, prosperous, and happy ! 
ana give your posterity the same cause to 
revere your memories, as you have to bless 
those progenitors who left you an inheritance 
in a free constitution !” 

I say this is w hat any man may and ought 
to publish in and out of gaol, and I am per- 
suaded, that the adoption of these princi- 
ples alone can save this country. Give the 
English public the satisfaction of enjoying 
their happy and glorious constitution, ana 
they will grapple in the defence of it, and no 
power under heaven will be sufficient to tear 
them from their allegiance. Our constitution 
is the sanctuary of "English liberty, and no 
government will he able to equal it ; for I am 
persuaded that it is destined, by the great 
Author of all nature, to be the happiest, the 
freest, and most glorious country in the 
world. It was by the intrigue and corrupt 
practices of courtiers, that the constitution of 
France was pulled down, and the constitution 
of this country may be pulled down by the 
same means. 

With regard to the time in which the de- 
fendant published this paper, I apprehend, 
my lords, that no objection can fairly be made 
on that head ; for it is well known that some 
time before this, Mr. Grey had given notice of 
bringing forward a petition before parliament 
praying for a parliamentary reform. Now 
when this paper was originally written, there 
was a petition presented, praying for a parlia- 
mentary reform. This paper, this libel, as it 
is called, was originally composed and written 
by Mr. Pitt, the duke of Richmond, and other 
eminent persons who stand high in his ma- 
jesty’s favour ! and sliall the defendant be set 
on the pillow, for that which set them so near 


the throne ?• Shall he be branded with the 
charge of sedition, for only being a humble 
copier, and for republishing that which has 
been published ten years ago; and which, 
though circulated through every part of the 
country, has produced no sedition ? — My client 
offered to produce a witness to prove, that this 
paper was originally composed by these gen- 
tlemen. I conceive he had a right to rebut 
the seditious purpose that has been ascribed 
to him, but this was refused. This is not att; 
for on the part of the prosecution, evidence 
was examined to show, out of the case itself 
and upon topics entirely extrinsic, the general 
disposition of the defendant. For that pur- 
pose they produced a witness to prove, that 
the defendant caused this paper to be distrir 
buted by a man wearing a cap on his head, on 
which were inscribed tne words “ liberty and 
equality.” This might have, and I believe 
actually had, an effect upon the minds of the 
jury. Thus they received evidence to inflame, 
and nothing to extenuate the case on the put 
of the defendant. — I say that seditious in tea- 
tion is not matter of law, but matter of feet, 
and ought to have been left to the jury. These, 
my lords, are the observations that I have t» 
submit to your lordships, and I have no doubt 
but your lordships will do justice between the 
defendant and the public. 

Mr. Dayrell and Mr. Clark , proceeded oa 
the same line of argument on the point of 
evidence. They maintained, that the London 
Gazette ought not to have been received as 
evidence that “ divers” addresses had been 
presented to the king by various classes of hit 
subjects; and secondly, that the evidence 
which was offered by the defendant, to show 
that he had no seditious purpose in publishing 
the address for a parliamentary reform, ought 
to have been received. 

Mr. Attorney -General. My lords, I am 
very shortly to answer the two objections 
that have been made to the reports of the 
learned judge by my learned friends who are 
counsel for the defendant. I am perfectly 
ready to admit that if this Court shall thin* 
that there is any weight in these objections, 
the defendant ou^ht unquestionably to haw 
the full benefit of it. It is not enough that 
justice be administered, but the satisfactory 
administration of justice is an object of the 
first importance. The first objection now 
taken is, that sufficient evidence was not 
given to the Court in the case of a material 
averment; namely, to prove that addresses 
had been presented to the king by various 
bodies of his subjects. I conceive it would 
be extremely difficult to make out these ob- 
jections as supported by any principle of law. 
The objection might be as well stated in this 
way. M How do you prove them to be addresses 
at all ?” And until you prove that, yon 
prove nothing. I thought when I he^rd this 

• But see the extract from major Cart- 
wright’s letter ante p. 1198 , note. 
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abjection first, it would embarrass the dis- 
cussion at the other part of the case ; and had 
[ been aware of it, the better way would be to 
postpone the subject, because it is not only 
my auty to consider the objection, but be- 
cause there is a great deal of authority upon 
the question: but I shall now, with your 
lordsnips permission, proceed upon the whole 
case. 1 was aware that objections might be 
offered to the proclamation, as being evidence 
of the act of his majesty, but this cannot be 
insisted upon with any effect. Nor can abetter 
objection be started against the Gazette. If 
learned gentlemen are pleased to persist in 
these objections, I must tell them that they 
have to encounter, not only the uniform prac- 
tice of this Court for one hundred years past, 
but also the clear decision of lord Holt, 
and that upon a principle which removes the 
present objection entirely ; which is, that in 
the opinion of that learned judge it was a high 
misdemeanor for any person to notify an act 
which can only be done by the king, and that 
all legal means for that notification should be 
reserved for the king alone. The medium 
for that purpose is the Gazette. I will tell 
your lordships what I understand the Gazette 
to be. A gazette is a publication, evidence, 
and notification ot a royal act, be it what it 
may, and all the* public acts of his majesty 
are notified in the Gazette. 

Having made these observations upon the 
evidence, I must now take notice of what my 
learned friend, Mr. Erskine, was pleased to 
throw out upon myself. He called me the 
servant of certain persons in power ; an ex- 
pression which he afterwards seemed to qua- 
lify, and to allow me to be the servant of the 
crown. I can only say that the sentiments which 
I entertained when it pleased his majesty to call 
for my services, I entertain now ; I have often 
expressed them on questions of parliamentary 
reform, and on other subjects, and have dif- 
fered, perhaps, from those who are highest in 
his majesty’s confidence. That has never 
yet been the cause of the least uneasiness to 
me. 1 shall always retain the independence 
with which I commenced ; and the moment 
I am called upon to act in a manner that is 
inconsistent with that spirit, that moment 
will I abandon the office which I now hold. 
As to the point of law respecting the evidence 
of the trial, I might be content with saying 
that Mr. Justice Wilson had no doubt upon 
the point, and all who had the pleasure to 
know that learned judge, admitted his merit, 
both as a lawyer and a man. — The nature of 
the evidence has been already stated with 
sufficient accuracy and precision, and I hum- 
bly conceive that every thing that can be ne- 
cessary in this case to convey information to 
the Court, appears upon the face of the re- 
port. The defendant, your lordships see, has 
been convicted for selling a book called, “ An 
Address to the Addressers,” of the nature of 
which I am persuaded the defendant could 
not be ignorant and if a xnau will conti- 
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nue to sell a book of this kind and cannot 
pretend to be ignorant-* 

Mr. Erskine . My lords, I have said no- 
thing upon the contents of that book. I shall 
reserve what remains for me to urge in fa- 
vour of the defendant — 

Lord Kenyon, The business of the day is 
to examine into all the merits of this case. I 
wish to apprize all parties that all the busi- 
ness upon this subject is to be gone through. 

Mr. Attorney General, I have already ob ) 
served that the defendant could not be ig- 
norant of the tendency of the publication 
called “ An Address to the Addressers.” I 
believe he published the second libel with as 
much knowledge of the tendency of it, and 
with the same intent. And as to the obser* 
vation made by my learned friend Mr. Ers- 
kine, or rather the question which he put to 
me “ Whether I should think of prosecuting 
him for the opinions which he has sent into 
the world with his own name to them?” I will 
tell him candidly, that if he goes to the Free- 
mason’s Tavern, or to any other such public 
place, where such societies are held, with this 
paper in his possession, and with a label on 
his head or breast, with the words “ liberty 
and Equality” on it, and the cap of liberty on 
his head, I will prosecute even him. 

With regard to the question of a parlia- 
mentary reform, a subject of which the se- 
cond paper treats, 1 can only say, that it is 
one which ought to be more accurately ex- 
plained than 1 have seen it yet, before I can 
form a distinct opinion on it I know it is a 
subject of very weighty consideration, and 
has interested the minds of the wisest and 
best people in this country; but no man 
should be allowed to disturb the peace of a 
nation which enjoys the most free and happy 
constitution upon earth, and for which we 
ought to express our gratitude to God ; for I 
verily believe that in all this world, since he 
framed it, there has not been established a 
government which for all political blessings 
can be compared with our own : whosoever 
therefore shall endeavour, by any means, to 
subvert it, or lessen the esteem which the 
people have for it, deserves to be severely pu- 
nished. For my own part, 1 must confess 
freely that as to a reform, as it is called, of 
parliament, I think it an object of such mag- 
nitude, and involving points of the greatest 
difficulty, that I am afraid that a man pos- 
sessed of the deepest penetration and the 
greatest political sagacity, will never, upon that 
subject, be able to give us an adequate consi- 
deration for the risk of any alteration. It is 
raid that this paper was published ten yeais 
ago, and that no complaint was then made 
against the tendency of it. But is the con- 
duct of parliament ten years ago to be com- 
pared with the time when this paper was re- 
published ? The defendant, after seeing the 
effect of publishing and disseminating these 
pernicious doctrines all over the kingdom, 
comes forward with this paper, to assist the 
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spirit that was then raised, without having 
the fairness lo state that it was a paper pub- 
lished ten years ago. What has been the 
conduct of the defendant? Why, that of ma- 
liciously stirring up and reviving doctrines 
that were dangerous to the constitution, at a 
time when it was likely that, if spread, they 
would do much mischief. What does he 
mean to prove ? Does he mean to say, that 
in reality he had no seditious intention when 
he published this paper ? Does he mean to say, 
thatbecausethispaperwaspublishedbytheCoi*. 
stitutional society, the London Corresponding 
society, or any where else, that therefore his 
intentions in publishing the paper were inno- 
cent? — My learned friend, Mr. Erskine, asked 
me whether I should prosecute him if he had 
sent forth any thing with his name, concern- 
ing a reform of parliament. God forbid I 
should prosecute any man for temperately 
discussing that subject, or any other subject ; 
but I will tell him as a friend, that he will 
deal out hard measures for himself, if he will 
undertake to be accountable before your 
lordships for every doctrine maintained by 
many individuals of the society of which he 
is a member, and to which he is an ornament. 
I will tell your lordships freely, that if my 
learned friend had published this paper un- 
der all the circumstances w ith which this de- 
fendant published it, I should have been a 
traitor to my country if I hesitated a moment 
in bringing him forward as a defendant before 
your lordships, as I have brought forw ard the 

i wesent defendant; and I now ask of your 
ordships whether you think of him as 1 do. 
— As to the evidence which was preferred on 
the behalf of the defendant, at the trial, I say 
it would have proved nothing, for it could 
only amount to this; that this paper was 
published before, by somebody else ; — what 
has that to do with this charge against the 
defendant? But your lordships are called upon 
now to hold this proposition ;— that it is com- 
petent to one man to publish in a court of 
ustice, the opinions of other people upon a 
ibel with a view to show, that these other 
persons held the same doctrines as the defen- 
dant. Your lordships will see the length 
which this proposition leads to. If Mr. Ers- 
kine is to be allowed this for the defendant, I 
must be allowed something of the same sort 
tor the prosecution. If he gives the opinion 
of some persons in favour of the paper, I shall 
give the opinion of juries upon the same doc- 
trine ; and then the defendant would be in a 
worse situation than if he had not offered 
that sort of evidence: therefore I think 
the learned judge was not only right in strict- 
ness of law, but also kind to the defendant in 
rejecting this sort of evidence. 

The next thing to be considered, is the 
law upon this question. What is the present 
limitation of what is called the liberty of the 
press ? I say that under that limitation, this 
paper is a scandalous libel. I take the law 
with regard to the press to be this ; That you 


may discuss the most important points if you 
please : You may abuse the constitution it 
you please, and the general form of our go- 
vernment ; provider you choose to be answer- 
able in a court of law. Now I a^k, is this pa- 
per, or is it not a scandalous and infamous 
libel, traducing and vilifying the existing ma- 
gistracy of the country? — Now is this the 
way that the grievances of the people of this 
country, if they feel any, are to be redressed? 

“ Parliaments chosen as they now are, and 
continuing for sevemyears as they now do, wifi 
ever be composed, for the most part of a few 
factions under the guidance of particular no- 
blemen, perpetually contending for the power 
and emoluments of office. The common sob 
diery of these several factions, like that of all 
other standing armies, is made up of mem> 
naries from the most idle and profligate orden 
of the community. Who so idle as men of 
pleasure, and the vicious part of our nobility 
and gentry ? Who so profligate as murderin? 
nabobs, prostitute lawyers, and unprincipled 
adventurers, who, through the iniquity of 
corrupt elections, make their way into parlia- 
ment, and there let ou% their tongues and 
their votes for hire?” 

Is this treating parliament fairly ? Is this 
merely informing the public of a fact, or is it 
a temperate commentary ? Is the whole par- 
liament corrupt? or are there not men 
among them, who by the blessing and provi- 
dence of God, are such as will be praised bv 
posterity, and perhaps make future ages wish 
they had such men among them as these are, 
to guide their counsels? — If persons will 
publish commentaries on parliament, let them 
do justice to its character and to the different 
men in it ; and let them make a jury believe, 
that when they discuss any public matter, 
they discuss it temperately, and then a ques- 
tion will never arise between auy defendant 
and myself before your lordships. 

One sentence more and I have done. It is 
said that Mr. Justice Wilson omitted some- 
thing which he ought to have laid before the 
jury in favour of the defendant I cannot 
possibly conceive how that learned judge 
could have done more for the defendant than 
he did ; for, after summing up the whole of 
the evidence, he asked the jury this question. 

“ Are you satisfied that the defendant pub- 
lished this paper with a seditious intentr 
The jury said they were satisfied he published 
it with a seditious intent, and therefore they 
found the defendant guilty. 

These, my lords, are all the observations I 
have to submit. W r ith regard to myselfj I 
can only say, that I have done my duty as 
my conscience has directed me, and if I satisfy 
that, I shall not give myself trouble about 
what some people may think of me. 

Mr. Erskine. My lords, am I now allowed 
to address your lordships for the defendant ? 

Lord Kenyon . I take the rule to be, that 
the advocate for the prisoner commences the 
case and speaks generally, either against judg- 
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ment, or in mitigation of punishment, and 
therefore the attorney-general is to speak last. 

Mr. Erskine. I apprehend, my lords, that 
I am not in the situation in which your lord- 
ship seems to think lam. I think I have a 
right to speak in mitigation. 

Lord Kenyon. I think the major part of 
your address, Mr. Erskine, was in mitigation 
of punishment. Almost the whole of it ap- 
peared to be so. However, as you desire it, 
you will now go on in mitigation of punish- 
ment. 

Mr. Erskine. That is not the point at all, 
my lord. The question is, whether 1 am not 
to hear the attorney-general upon the whole 
matter before the Court, and reply ? 

Lord Kenyon . If there is a rule to guide 
the Court, and 1 understand there is, as I 
have stated, you are not, strictly speaking, 
entitled to proceed. We certainly shall not 
pronounce judgment to day, but all the busi- 
ness from the bar must be finished in this 
case. You have rejected the idea of moving 
in arrest of judgment ; and if you have any 
thing to address to the Court in mitigation 
of punishment, I wish you would now be so 
good as to say it. 

Mr. Erskine. The two papers of which 
the defendant stands charged, are distinct 
and separate. I shall not address the Court 
upon the first, because there are judgments 
upon that publication already. 1 shall there- 
fore leave my client upon that part of his case 
entirely to the mercy of the Court, seeing as 
they do, that he has done every thing in his 
power to extenuate, for he discontinued the 
sale on the instant it was complained of. 
With regard to the other publication, unques- 
tionably he stands in a different situation ; for 
by publishing the second paper, he certainly 
meant nothing but that which as a subject of 
this country he thought he might legally do, 
not seeking to produce or occasion any of the 
anarchy or confusion which has been so 
much talked of. If I cannot say any thing 
farther on the point of law, I must leave my 
client in your lordships’ hands. 

Lord Kenyon. I hope that this doctrine 
will never go forth into the world, that a man 
may safely and legally publish what has been 
published before, provided it has not been the 
subject of a criminal prosecution in a court 
of justice. If any man adopts that doctrine, 
his judgment must be very much perverted 
indeed. All the mischief may be done that a 
publication can do, if no legal steps can be 
taken till somebody has been arrested upon 
that account. 

I hope that the transactions of this day, and 
some of the transactions of this term, will not 
be quoted as the authorities for the Court to 
proceed by. I am extremely sorry that any 
thing has been applied to this case, which 
did not arise out of the judge's report. I will 
say nothing of the character of the late sir 
John Wilson, who tried these informations ; 
nor will I make any remarks on his reports, 
VOL. XXII. 


but shall leave them entirely on the character 
which that gentleman has carried with him 
to the grave. I am very sorry at some of the 
remarks that have been made on the reports 
of the judges. The character of the judges is 
public property, and if they have done any 
thing amiss, they ought to be censured. But 
if not, their characters ought to be respected ; 
otherwise the most mischievous consequences 
will arise to the public. I do not aim this at 
any body, I assure you, but I speak it from 
the conviction of my own mind, and feel 
myself bound to say thus much. 

It cannot but occur to every person’s obser- 
vation, that as long as parties exist in Hie 
couutry, (and perhaps it is for the good of the 
country that parties should exist to a certain 
degree, because they keep ministers on their 
guard in their conduct), they will have their 
friends and adherents. A great political cha- 
racter, who held a high situation, in this 
country some years ago, out who is now dead, 
used to say that ministers were the better for 
being now and then a little peppered and 
salted. And while these parties exist, they 
will have their friendships and attachments, 
w hich will sometimes dispose them to wander 
from argument to declamation. And this is 
very often the case with respect to questions 
relating to libels. 

The present question seems to lie in the 
least compass in the world, and to relate to 
points so long and so clearly settled, that no 
doubt can remain with respect to them. Both 
the points, to my mind, appear as clear as 
the sun. No man ever yet doubted but that 
the Gazette was evidence of all matters of 
state. And therefore I am perfectly satisfied 
that the opinion of sir John Wilson, formed at 
the trial, was perfectly correct. 

Another question is, whether something or 
another ought uot to have been admitted in 
evidence that was refused by the learned 
judge at the assizes. And it was said that if 
that evidence had been admitted, it would 
have gone to the innocence of the defendant. 
In answer to that, I can only say, that this 
evidence which was not admitted, is not to 
be found in the judge’s report, and our deter- 
mination must proceed on what appears on 
the face of the report. No motion in arrest 
of judgment can oe made upon account of 
either of these two points as far as I can see. 
I verily believe no one man can entertain a 
doubt but that when four days are past, the 
season for moving for a new trial is over. 
It is competent after that, and any time 
before judgment, to move in arrest of judg- 
ment, and if the reasons which are adduced 
by the counsel shall appear to the Court to 
have weight, they will interfere. And if when 
the defendant is brought up for judgment, 
and no application is made on his part, yet if 
the Court perceive any error in the report, 
the Court will interpose, as in mercy they 
ought. 

Sir. Justice Ashhurst said, he entirely con- 
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curred in opinion with lord Kenyon on both l 
points. I think, said he, the Gazette wa$ 
properly admitted to prove that addresses had 
been presented to the king in consequence of 
his most gracious proclamation. And I am 
also of opinion that the evidence which was 
refused by the learned judge on the trial of 
the other information was properly rejected. 
It has been said that if this paper is a libel 
now, it was also a libel ten years ago. I am 
not certain of the truth of that proposition. 

I conceive that a writing may be a libel at 
one time which is not so at another. 

Mr. Justice Butler. The only two cases 
which apply to the present, are the King and 
Gough, and the King and Atkinson. In the first 
of these two cases, lord Mansfield said, “ we 
must either grant a new trial, or defer judg- 
ment for ever.” The result of these two 
cases is no more than this ; if you do not 
move for a new trial within four days, you 
cannot be heard at all. The only resource 
left is either to move in arrest of judgment 
(I take it that it is good time to move in arrest 
of judgment at any time before judgment is 
pronounced), or you may address yourself to 
the Court in mitigation of punishment. And 
if in the course ot that address, the Court see 
that injustice was done, they will interfere, 
but not otherwise. 

As to the question whether the Gazette is 
good evidence to prove that addresses were pre- 
sented to the king, I think that can hardly be 
made a question. At the same time I am of 
opinion that was an immaterial averment in 
tne information, and that therefore it was un- 
necessary to give evidence of it. 

As to the second objection I think there is 
no force in it ; but I must not enter into it, as 
it does not arise out of the report, and I con- 
ceive we are bound to confine ourselves to the 
report. 

Mr. Justice Orose was of the same opinion. 

Lord Kenyon. The defendant must be re- 
manded. 

The defendant was accordingly, as before, 
taken to the King’s- bench prison. — On the 
Wednesday following he was again brought up 
to receive the judgment of the Court. 

The Attorney General moved the Court for 
judgment. 

Mr. Justice Ashhurst. Daniel Holt, you have 
been tried and found guilty on two several in- 
dictments for printing and publishing two very 
atrocious libels; the one intituled “An Address 
to the Addressers” and the other intituled u An 
Address to the Tradesmen, Mechanics, La- 
bourers, and other Inhabitants of the town of 
Newark, on the subject of a parliamentary re- 
form.” 

The first of these libels alludes to his ma- 
jesty’s most gracious proclamation, which is 
in every body’s memory, and to the addresses 
of loyalty sent from all parts of the kingdom 
in consequence of it. These loyal addresses 
veiy much counteracted the designs of men 


of such a description as the author of this 
publication. The general tendency of this 
libel is to bring his majesty’s proclamation 
into contempt, and to insinuate that these ad- 
dresses did not contain the genuine seutimeots 
of the loyalty of his majesty’s subjects, but 
that they had been set on foot by corruptaod 
interested men : — that the system of our go- 
vernment was a system of tyranny and op- 
pression ; — and that the formation of it was 
radically bad, and wanting reformation;— and 
that a parliamentary reform was to be brought 
about by the people only, and not by the par- 
liament of Great Britain. And it darin dy 
recommends a national convention to be hdd, 
as the proper means of reform. This publi- 
cation also tends to traduce and vilify all 
kingly governments, in this and all the coun- 
tries ot Europe, and boldly calls on the sub- 
jects of this kingdom to insurrection and re- 
volt ; and insinuates that the example of a 
neighbouring nation was proper to be followed 
in this. 


This paper falls very little short of high 
treason, and certainly stands in the very first 
rank of sedition. 

The second of these libels most grossly and 
impudently asperses the parliament of & 
kingdom, and brands them with the imputa- 
tion of venality and corruption, and calls fit 
a parliamentary reform. As to the mode to 
wnich that reform was to be conducted, thu 

m does not so largely enter into it ; that 
een sufficiently pointed out by the for- 
mer publication, intituled “ An Address to the 
Addressers,” which recommends it to be done 
by a national convention. The bloody ad- 
visers of such a measure have been actor 
a scene in a neighbouring country, wbk£ 
when we look upon we have the strongest 
reason to congratulate ourselves on our own 
condition when compared with the tyranny, 
rapine, murder, and desolation, which hare 
ravaged that unfortunate country. 

It nas been alleged, in extenuation of your 
crime, that you were not the author or 
the first publisher of this pamphlet But 
how does that apply in your favour?— 
Was it not enough that such a horrid produo 
tion had been once stifled in the birth ? and 
must you foster and nourish the unnatural and 
diabolical offspring, and give it fresh life and 
existence ? Though the nation in general bad 
shown their abhorrence and detestation of the 
doctrines contained in this publication, yet 
you were determined to cram it down the 
throats of his majesty’s subjects. 

What has been said in extenuation for the 
second publication can stand you in little 
stead ; with respect to the Subject of the 
publication, that it was published ten yean 
ago, and that you only re-published it, and 
therefore are innocent, and that it could cofy 
mean the parliament which then existed^aw 
not the present parliament of Great Britain. 
Let any man of common sense take that pi- 
per in his hand, and say, whether the utmost 
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extent of charity can consider it a simple, in- 
nocent republication. If you had meant it in 
that view, why not publish it with the ancient 
title, and why not state that it was published 
in such a year ? Though even if you had done 
that, it ought not inevitably to retain one 
sense. But you yourself give it a present ap- 
plication ; you address it to the “ tradesmen, 
mechanics, labourers, and other inhabitants 
of the town of Newark, on the subject of a 
parliamentary reform." How are they to 
know that it ever was published before ? how 
can they apply it but to the present existing 
parliament of Great Britain ? The learned 
judge who tried this information, left the case 
to the jury, in a fair and candid way. He put 
this question to them : “ Are you satisfied 
that the defendant published this paper with 
a malicious intent, or not?" — There could not 
be two opinions on the subject among honest 
men, ana the jury found you guilty. 

The malignity of this paper naving been es- 
tablished by the iury, it only remains for this 
Court to do its office. This Court will always 
know to temper mercy with justice where there 
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is room for it, but here there is no palliation 
As to the first of these libels, at least, your 
own counsel owned that nothing could be said 
for you. It behoves, then, this Court to try 
what can be done by the severity of punish- 
ment. And though there are but small hopes 
of your reformation, it may at least operate to 
deter others from being guilty of the same 
enormities. This Court has taken the mag- 
nitude of your offence into their consideration, 
and this Court doth order and adjudge, that 
for the first libel you pay a fine to the king of 
fifty pounds, and that you be imprisoned in nis 
majesty’s gaol of Newgate for the term of two 
years. Ana that for the second offence, you pay 
a further fine of fifty pounds, and be imprison- 
ed in his majesty’s gaol of Newgate for the 
further term of two years, to be computed 
from the expiration of your first imprisonment. 
And that after the expiration of your imprison- 
ment, you find security for your gopd beha- 
viour for the term of five years, yourself in 
200/. and two sureties in 50/. each, and that 
you be imprisoned till such fines be paid, and 
till such securities are found, as aforesaid. 


586. Proceedings against Alexander Whyte, on an Indictment for 
publishing a Seditious Libel ; tried at the Quarter Sessions, 
holden for the Town and County of Newcastle-upon-Tyne, 
on Wednesday, July 17th: 33 George III. A. D. 1793. 


BEFORE reading the indictment, Mr. Clay- 
ton, town clerk, asked the defendant if he 
had a copy of the indictment. — The defendant 
answered, No. — He then asked if he had any 
gentleman of the law employed? — The de- 
fendant answered, he had none. Mr. Clayton 
asked if he had received the advice of any 
lawyer in the present case ? — The defendant 
told him, none. He said, the Court had been 
informed the defendant wished to withdraw 
his former plea, and plead guilty to the in- 
dictment. The defendant said, he had never 
any such intention. 

Mr. Clayton said, the defendant might ob- 
ject to any of the jury he did not approve of 
before they were sworn. 

The Defendant said, he knew none of the 
entlemen impanelled, and therefore could 
ave no reasonable objection to any of them. 

Mr. Wilkinson , on the part of the crown, 
in a speech of some length, opened the cause ; 
wherein he depicted tne heinousness of the 
offence, and tne necessity of exemplary pu- 
nishment. 

John Ridley sworn. 

Mr. Clayton. Do you know the prisoner 
at the bar? — Yes, Sir. 

What business is he ? — He is a baker. 

How long have you known Mr. Whyte ? — j 


I have known him these twelve or eighteen 
months. 

How came you acquainted with Mr. Whyte? 
— By seeing him sometimes in Mr. Loggie’s, 
and thinking from his conversation he was a 
man I might lean* something from. 

Do you mean you might learn something 
of politics from him? — No, Sir, we seldom 
discoursed upon these matters. 

When did you see Mr. Whyte last at Mr. 
Loggie’s ? — It was on the morning of the 17 th 
of February. 

What is Mr. Loggie? — He’s a beer-brewer, 
and keeps a public-house in Grindon-Chare, 
upon the Quay-side. 

What time of the day was it you saw Mr. 
Whyte there ; was it fore or afternoon ? — It 
was about eight o’clock in the morning. 

You were then drinking together in Mr. 
Loggie’s house, were you ? — Yes, Sir. 

Had you any appointment to meet Mr. 
Whyte that morning? — None, Sir. 

Did you see him then have any paper in 
hb hand? — He pulled a paper out of his 
pocket, and I desired him to read it. 

Did he read that paper to you in Mr. Log- 
gie’s on the morning of the 17 th of February? 
— He read a part of it. 

Did he afterwards lend you that paper ?— 
Yes, Sir, 
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What was his reason for lending you that 
paper ? — I asked the favour he would lend me 
the paper till next day. 

What was your reason for asking Mr. 
Whyte to lend you that paper till next day ? — 

I thought there might be something curious 
in it ; and though Mr. Whyte is a good read- 
er, I did not then understand what he said ; 
he was in liquor at the time. 

Did you understand there was any thing 
seditious intended by that paper? — No, Sir; 

1 did not. 

Did Mr. Whyte, when he lent you that 
paper, say you might read it to any other per- 
son ? — He said I might read it to a lew friends. 

Did you then, in consequence of his per- 
mission, read that paper to any of your 
friends ? — I was reading that paper to some 
of my acquaintance at tne Angel Inn, when 
^eijeant Punshon plucked it out of my hand, 
and carried it to a magistrate. 

llow many might there be in company 
when you were reading that paper at the An 
gel* Inn? — There might be ten or twelve. 

Would you know that paper again? — I 
think I would. — [The paper produced.] 

Is that the paper you received from Mr 
Whyte on the 17 in of February ? — That is the 
paper. 

Look at it ; have you any mark to know it 
by ? — Yes, that is the very paper ; there’s my 
mark. 

Did you make any alteration in that pp er 
after you received it from Mr. Whyte ? — No, 
Sir ; 1 made no alteration in it. 

Cross-examination by the Defendant . 

You say I read part of that paper on the 
morning of the 17th of February, will you in- 
form the Court and jury what part of the 
paper it was I then read ? — I cannot positively 
say ; but think it was a page or two in the 
beginning of the paper. 

Have you ever seen me write ? — No. 

Do you know my hand-writing ? — I think 
I do. 

Can you positively swear I wrote that 
paper ? — I think you wrote that paper. 

Can you upon your oath positively say I 
wrote tliat very paper; or do you only be- 
lieve I had wrote it ? 

[Here the witness began to hesitate ; the 
Court required him to give a direct answer to 
the question.] 

You say you desired me to read, and you 
asked the favour I wpuld lend you that paper? 
— Yes, Sir. 

Did you then understand there was any 
seditious purpose intended by that paper ? — 
No ; I thought it perfectly innocent, and in- 
tended only for amusement. 

Did you ever look upon me in the light of 
a malicious or seditious person? — I au ways 
looked upon you in the light of a friendly and 
agreeable companion. 

Now you have said you did not understand 
one word I read in Mr. Loggie’s, as 1 was 


then in liquor ; how came you then to un- 
derstand what I said, when you say I gave 
you directions to read it to your friends? — I 
understood so much. 

[This being again put in nearly the same 
words, he gave the same answer.] 

Can you say, that you understood when ( 
lent you that paper 1 intended thereby to 
publish it ? — No, I certainly did not ; I never 
thought it was intended for the public. 

Serjeant Punshon sworn. 

Do you know John Ridley ? — Yes, Sir. 

What business is he ? — He is a butcher. 

Do you know that paper? — Yes, Sir; I took 
it from J. Ridley on the 18th of February last. 

Was J. Ridley then reading that paper? — 
He pulled out that paper from nis pocket, and 
desired me to read it to the company. 

How many might there be in the company 
at the time ? — About a dozen. 

Did you then read that paper? — No; I 
looked at it — I thought it nonsense, and re- 
turned it to him again. 

What do you understand to be nonsense?— 

I cannot say, I cannot say ; I did not under- 
stand it. 

How came you to sieze the paper, when you 
say you did not understand it ? — J. Ridley 'fell 
a reading of it, and 1 then thought it was 
queer ; then I laid ‘hold of it — he d my 

soul I should not have it; I carried it to 

alderman , who sent me with it to 

Mr. Mayor. 

What did the mayor say to you when you 
brought him that paper ? — The mayor desired 
me to bring J. Rialey before him 

Did the mayor order you to bring Mr. 
Whyte before him ? — No; but he was then 
passing by, and J. Ridley, who was then on 
the Court stairs, pointed at him, and said, 
yonder is Mr. Whyte who wrote the paper. 

What did you do then ? — I went after Mr. 
Whvte — I did not know him then — I asked 
if that was his name, and desired him to 
come and speak to J. Ridley ; then I went in 
to Mr. Mayor, and got an order to detain 
him. 

Cross-examination. 

Was I present when you seized that paper? 
— No; you were not present. 

Had you any warrant from a magistrate for 
seizing that particular paper ? — No; but we 
had an order to seize all such papers we could 
End, and bring them before a magistrate. 

Who gave you that order? — Ft was alder- 
man . 

Was that order or warrant delivered to you 
in writing? — No ; it was by word of mouth. 

Did you consider that any such general 
order or warrant, by word of mouth from aay 
magistrate, was sufficient to authorize you to 
.seize either men or papers ? 

[Mr. Clayton said, that was not a fair ques- 
tion ; but since the defendant desired it, ha 
would put it to him. — Mr. Punshon answered 
in the affirmative.] 
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Did you then think the magistrates could 
protect you in the execution of such a war- 
rant ? — 1 thought they could. 

Address to tiie Jury. 

Gentlemen of the Jury ; — You have heard 
me arraigned at this bar, and in the presence 
of this honourable Court, as a wicked, mali- 
cious, and seditious person ; and as such, 
having wrote and published to the world, a 
wicked, false, malicious, and seditious libel — 
with a view to subvert the constitution of this 
kingdom, and sow sedition in the minds of 
the people. It is you, gentlemen, who are 
appointed to try the truth of these assertions ; 
and it is the undoubted, it is the dearest pri- 
vilege of every British subject, that he is en- 
titled to a fair and impartial trial. No Eng- 
lishman should have reason to say that he 
has been deprived of justice by the slightest 
impediment thrown in the way to stop its im- 
partial current. It is from the full conviction 
of the justice the subject has a right to expect 
from the wisdom and candour of an English 
court and jury, that I stand with confidence 
before you, destitute of codhsel, or the means 
of procuring any advice or assistance. 

Though my case has been hitherto pecu- 
liarly haul, having already suffered five 
months rigorous confinement from a frivolous 
prosecution, and might lay claim to the feel- 
ings of the humane ; I shall not, on this oc- 
casion, mention it with any view of exciting 
those tender emotions so congenial to Eng- 
lishmen. The present case, I am sensible, 
stands in need of no such defence; had the 
conductors of this prosecution observed the 
same degree of moderation, you would never 
have seen brought forward in this court an 
indictment loaded with bitter invective, evi- 
dently calculated, upon the spur of the occa- 
sion, to inflame the minds of the jury, by 
making the paper, of which I am charged as 
the author aua publisher, speak a language 
foreign to itself. But I hope, from the can- 
dour and integrity of an English jury, I shall 
have nothing to fear, from either the insinua- 
tions or artifice of the advocate for the prose- 
cution ; whatever pains those who conducted 
it may have taken to blacken my character, 
which, thank God ! after six years residence, 
stands as yet unimpeacbed in the rteighbour- 
hood in which my family still reside; and I 
may with safety appeal to any magistrate 
here present, if, during that period, I have 
been accused of one single act other than that 
for which I am now upon my trial. 

It was incumbent on the counsel for the 
crown to make good his charge as to every 
part of the indictment, and under favour of 
the Court and jury I must say, he has totally 
failed in every particular ; he has proved no- 
thing criminal done by me. — The writing of 
the paper — the place where it was wrote — 
the reading of it on the morning of the 17th 
of February — the delivery of it to J. Ridley — 
together with the falsity, and the wicked and 


malicious design of the paper — the seditious 
purposes it was intended to serve — and the 
actual publication of the paper, are all of 
them facts necessary to be proved, before 
I can be found guilty by your verdict. 

The evidence is now before the Court, 
which the prosecutor has adduced to establish 
the facts held forth in the indictment. The 
jury will consider how far it goes to establish 
any thing criminal in me. It is such conduct 
only as I am charged with in this indictment 
with which the jury have to do at present; 
and should the jury find my conduct not such 
as it is represented to have been by thi 9 in- 
dictment, or otherwise not of such a malig- 
nant or criminal nature, With due submission 
I affirm, I stand before you an innocent, per- 
secuted man. And I hope, gentlemen of the 
jury, you will see from the whole tenor of the 
evidence, that I am neither that wicked, ma- 
licious, or seditious person, this indictment 
has represented me, nor the author or pub- 
lisher of the paper set forth in that indict- 
ment. 

The first witness, John Ridley, in whose 
custody that paper was found, and who, if 
ever it was published, must have been the 
publisher — swears, that on the morning of 
the 17th of February la9t, he saw me in Mr. 
Loggie’s house, in a state of intoxication ; our 
meeting there, he says, was accidental ; some 
time after, he says, I pulled a paper out of 
my pocket, which he desired the favour I 
would read to him ; he says, I read part of 
the paper ; he thinks it might have been the 
first and second pages of the paper, but I was 
then so much in liquor he did not understand 
what I said ; and after having read part of 
the paper, he says, he asked the favour I 
would lend it him till next day, with permis- 
sion to read it to a few of his friends : — and 
this, he says, is the same paper now produced 
in Court 

Now, were all that this witness has said 
true, I humbly presume, — that no wicked de- 
sign — no seditious purpose — no intention to 
disseminate doctrines hostile to the constitu- 
tion, which are the very essence of the crime 
with which I am charged, can be drawn from 
this man’s evidence, nor from any circum- 
stance of such an accidental interview. Were 
it proved that I had wrote any paper from 
malice prepense — had used every endeavour 
to publish it — and for that purpose, had ap- 
pointed this witness to meet me at the house 
of Mr. Loggie or any where else ; and then, 
after having read to him such a paper, de- 
sired him to take it, and circulate it amongst 
his friends and acquaintance, for the purpose 
of stirring up sedition amongst the people, 
and alienating the minds ot his majesty's 
subjects from the legal government and Con- 
stitution of this country ; — gentlemen of the 
jury, did such appear to be the case, you 
would be justified in your own consciences, 
as well as in the eyes of the world, in finding 
a verdict against me. But, even according 
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to this interested witness — I say interested, 
because his accusing me was necessary to ex- 
culpate himself; he declares upon his oath 
there was no such thing — no previous ap- 
pointment — no premeditated scheme — no ap- 
parent design to disseminate doctrines hos- 
tile to the constitution — he is persuaded the 
paper had never been intended for the pub- 
lic — he obtained a few hours possession of it 
only as a favour — no occasion was sought on 
my part to publish this paper — no urging of 
this or any other person to take and publish 
it— On the other hand, all that was done, 
according to this witness, was done at his 
own particular request, and under such cir- 
cumstances as generally render men incapa- 
ble of reflection. This is his own account of 
the matter ; and the jury will consider what 
degree of credit is due to this man’s evidence, 
which is so necessary, and goes all along to 
exculpate himself. 

This paper, for which I have been searched 
as a felon — kept in confinement in Newgate 
these five months — and part of that time de- 
barred the sight and speech of my own wife, 
or any other person — was found in his cus- 
tody — not in mine; he was heard reading 
this paper — not me. I was not so much as 
in the company at the time this paper 
was reading; how much then is he in- 
terested to come forward and accuse me 
in order to save himself? And how much 
my alleged situation, on the morning of the 
17 th of February, favoured such an accusa- 
tion, I leave with the jury to judge. But I 
must insist upon it, that my reading or deli- 
vering a paper to this witness on the morn- 
ing of the 17th of February, is no proof of its 
being the same paper found in his custody on 
the morning ot the 18th. It might have 
been a paper of a quite different nature I then 
read or aelivered ; a private letter, or any 
thing else. It is direct, it is positive evidence 
the jury are to found their verdict upon. This 
is not an action at law, brought to discover 
some secret deed of enormity ; which, from 
the nature of the crime, cannot be supposed 
to admit of the most positive proof! No: this 
is a prosecution for a crime of a quite diffe- 
rent nature, and requires the highest degree 
of positive evidence. It is not sufficient for 
a witness to say, he thinks or persuades him- 
self ; for the Court must give judgment upon 
unquestionable evidence, for publishing to 
the world a libel upon the constitution.-— See 
Hawkins’s Pleas of the Crown, vol. 2, p. 613, 
sixth edition. 

And will you, an English jury, find a man 
guilty of publishing to the world a libel, of 
which publication by him there is no evi- 
dence ? A libel must be proved to be wrote 
or published in the county laid in the indict- 
ment, all matters respecting libels being local ; 
—see State Trials, Vol. XII. pp. 316, 319, 8vo 
edit.; and of positive proof, with respect to the 
publisher — see Bum's Justice, vol. 4, p. 673. 
There is no proof of my having wrote or pub- 
lished this paper in any county. 


As to the evidence of seijeant Punahoo, it 
does not affect me — it goes only to prove, 
that he found the paper now before the Covat, 
in the custody of J. Ridley, on the morning 
of the 18th of February ; when he has de- 
dared upon his oath I was then absent; 
which I hope will be sufficient to convince 
you, gentlemen, that I was by no means so 
much as accessary to the publication of it. 

The evidence on the pail of the crown, ad. 
duced to establish the fact, I contend, is de- 
fective and inconclusive in every part of it; 
so far as it is thereby endeavoured to bring 
home the fact to me, in proof of the allega- 
tions set forth and charged upon me in the 
indictment. I say, from the whole evidence 
now before the jury, there is nothing mop 
clear, than that this paper was never publish- 
ed at all ; and at most, does only amount to 
an attempt made by J. Ridley towards pub- 
lishing this paper, when it was, in an ilked 
manner, wrested from his hand by seijeant 
Punshon, who was then possessed of no legal 
warrant under the hand or seal of any ma- 
gistrate for that purpose. And how far sad* 
an illegal seizure df a paper, not so much as 
found m my possession, or read in my pre- 
sence, ought to have subjected me to neb 
rigorous confinement, and subsequent prose- 
cution, is not now to be inquired into. 

According to the evidence of J. Ridley, 
there was only a part of that paper read by 
me on the morning of the 17th ot Febnwy; 
he supposes a page or two ; and he did not 
understand one word that I then read. It 
ought to liave been in proof before this bo- 
nourable Court, what part of that paper it 
was I then read, that the jury may be a We to 
judge what degree of criminality was con- 
tained in the paragraph or paragraphs, then 
said to have been read. For if what I then 
read was innocent — perhaps it was laudable 
—-the jury will not nnd me guilty of publish- 
ing a libel upon the constitution. This, I 
contend, is absolutely necessary to be proved, 
in order to affix the guilt of publishing a sedi- 
tious libel upon me, or upon any other per- 
son. It is not sufficient in the eye of the 
law to criminate any man that a libel has 
been published, but it must be proved to hare 
been published by him in a seditious manner. 
— The managers of the prosecution seem suf- 
ficiently sensible of this, when they have 
loaded this indictment with so many epithets 
of criminality, they have hitherto been una- 
ble to prove. Thus they seem willing to 
have their fellow-subjects criminated upon 
general averments, as it had formerly been 
attempted to seize and confine their persons 
upon general warrants; but as an upright 
judge and an impartial jury saw the dange- 
rous tendency oi the one, — it is hoped an 
English jury will never suffer themselves to 
be influenced or imposed upon by the other. 

No one fact previous to the publication is 
so much as attempted to be proved — nothing 
to delineate the malignity— the wicked de- 
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gn — the seditious spirit, with which it is so 
mfidently asserted Uiat I had wrote and pub- 
>hed to the world the paper now before the 
ourt. There is no proof of my having wrote 
tis paper — none of the witnesses have seen 
ie write — none of them can swear to my 
&nd-writing ; and with due submission I 
iust contend, that there has been no legal 
roof before this Court, that 1 had delivered 
lis, or any other paper, to J. Ridley on the 
toraing of the 17th of February ; for the 
are, unsupported assertion of J. Ridley in 
ie present case is totally irrelevant, for the 
masons already mentioned. 

A libel is justly termed the least definable, 
nd the most ambiguous of all misdemeanors. 
Kir best judges and lawyers have been, and 
till are, divided upon the subject; which 
ave cardinal Mazarine, prime minister to 
jo uis 14th of France, to boast, “ That if he had 
ut two lines of any man's writing, he could 
ut off his head.'’ So dangerous a thing it is 
o the liberties of a free people to encourage 
rosecutions for libels, that, I am persuaded, 
iO gentleman here present, would ever wish 

0 see himself or his countryman reduced to 
uch a deplorable situation ; therefore it has 
ften been attempted to wrest all such trials 
*ut of the hands of English juries. The nu- 
nerous and various prosecutions, on pretence 
>f libels, during the reigns of the Stuarts, gave 
ord Sommers occasion of writing his valuable 
ract, intituled, " Security of Englishmen's 
ives." Wherein his lordship says, page SO, 

1 Could we call ourselves any longer freemen, 
rhen neither the liberty of free writing or 
ree speech, about every body's concern, 
bout the management of publio money, pub- 
ic law, and public affairs, was permitted, but 
i padlock was put, both upon the mouth and 
he press as to these matters, and every body 
ras afraid to speak or write, what every 
tody, however, could not help thinking?” 
lis lordship was sensible, that the liberty of 
he press was so inseparably connected with 
he liberty of the subject, that every attempt 

0 abridge the one, must necessarily endan- 

er th© other. The author of a tract, inti- 

tiled, €t An Inquiry into the Doctrines lately 
ublished concerning Libels,” published in 
lie year 1764, shows, that it is to such writ- 
es as have been prosecuted for libels, we 
re at present indebted for our civil and reli- 
jou$ liberties ; he says, page 33, “ I am fully 
onvinced, that were it not for such writings 
s have been prosecuted by attorney-generals 
sr libels, we should never have Kada revo- 
lution, nor his present majesty a regal crown, 
tor should we now enjoy a protestant reli- 
ion, or one jot of civil liberty.” Montes- 
uieu, in his Spirit of Laws, says, “ Were the 
tberty of the press permitted, even in the 
espotic states of Asia, there would be the 
awn of liberty." 

It is not that I am concerned to defend the 
merits of the paper in question ; which, were 

1 deprived of the glossary afforded by the 


gentleman who filed the indictment, might, 
perhaps, have appeared according to its ori- 
ginal state and intention, perfectly innocent, 
and nothing more than a piece of harmless 
amusement, never intended to eo beyond the 
threshold of the author ; the fictitious cha- 
racter affixed to the paper shows, that it never 
was intended it should be taken in a serious 
point of view. It must be allowed, that even 
the productions, or rather amusements of a 
leisure hour, could have been no longer inno- 
cent, after, by misfortune or otherwise, they 
should have fallen into the hands of a Riche- 
lieu or a Mazarine. But the fatal effects of 
their arbitrary measures, the sole cause of the 

resent disturbances, which still continue to 

eluge that unhappy country with blood, ought 
to be a caution to the subjects of other princes 
to beware of their footsteps. Though vexa- 
tious and cruel prosecutions may sometimes, 
though seldom, meet with the plaudit of the 
moment, allow me to say, the very names of 
the prosecutors have uniformly been handed 
down to posterity as infamous. 

As to the paper being charged as a libel 
upon the constitution, lord Coke says, u That 
there can be no libel, where no person is re- 
flected upon or scandalized.'' Now I do not 
find that any person is so much as mentioned 
throughout the whole paper before the Court. 
The whole language of the indictment in this 
particular, is foreign to the explanation lord 
Bacon • would have put upon the words of a 
supposed libel: his lordship says, “ That 
when any word or sentence will bear two 
senses, one in which they are actionable, and 
another in which they are not, they are to be 
taken in the sense in which they are not ac- 
tionable.” — See Bacon’s Abridgment, vol. 6, 
p. 233, 5th edition. 

The jury cannot but be sensible how far 
the managers of the prosecution have deviated 
from so salutary a rule, as well as from the 
spirit and principle of English jurisprudence; 
which by no means authorizes the overstrain- 
ing of penal Jaws, and would rather that 
twenty guilty persons should escape, through 
default of justice, than one innocent person 
should suffer. + It is the inestimable, it is the 
inviolable privilege of Englishmen, that in all 
cases they are to be tried by a jury of their 
peers, which cannot do wrong to their fellow- 
subjects, nor deprive them of any of their 
properties or privileges to-day, by an unjust 
verdict, which may not be supposed to affect 
themselves to-morrow. Now I affirm, that 
unless it can be proved, which I contend it 
has not been, that I had wrote this paper in 
a certain county, and afterwards published it 
for the purpose of exciting individuals to re- 
bellion against the nations? will, from an evil 
and seditious mind, — you cannot convict me 
of a libel upon this indictment. 

• The name of lord Bacon is here introduced 
erroneously. 

t See Vol, VII, p. 1529, note. 
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The cells of priests, and the studies of the 
great, have been ransacked, in order to fur- 
nish matter for prosecution, and for a single 
aper found there, the author has been 
rought to the block ; as was the case of co- 
lonel Sydney.* The parliament, sensible of 
the enormity and dangerous tendency of such 
proceedings, subversive of all law, and de- 
structive to every principle of liberty, set 
aside his attainder, and rendered his memory 
respectable to the world; since which his 
works have come down to posterity with ap- 
plause, and particularly that part of them for 
which he suffered, viz. his “ Essay on Go- 
vernment.” 

I am sensible that no such arbitrary mea- 
sures will ever be countenanced by his pre- 
sent majesty, whose every wish has centered 
in the public good, and the sole principle of 
whose reign has been the law of the land. 
Neither, I presume, will any such measures 
be attempted by any minister or magistrate, 
who is at bottom a friend to the constitution 
of this country, and the illustrious family upon 
the throne. And who shall say, if such mea- 
sures should be adopted by any interested 
magistrate, which are equally destructive to 
the rights of the sovereign — the liberties of 
the people — the constitution of the kingdom 
— and tne law of the land, that their fellow- 
subjects have not a right to point out their 
error, and show them "wherein they have de 
parted from the line of their duty and alle 
giance, without being liable to be thrown 
into a Bastile and prosecuted ? — Prosecuted 
for a libel upon that constitution they had all 
along been endeavouring to support, and 
would wish to see handed down to posterity 
entire, as the surest pledge of their future 
happiness. 

Gentlemen of the jury, as to any declara- 
tion of mine, when before the mayor on the 
18th of February, being offered as proof in this 
case, it was partially taken — I refused to 
sign it. I saw no paper in the mayor’s cham- 
ber, and therefore could not say, if the 
Court was then possessed of any, that it was 
mine. Such evidence is precluded by the 
law of the land; which is so tender and 
guarded in this particular, that though a 
crime should be ever so notorious, and even 
confessed in writing, under hand and seal be- 
fore justices of the peace, secretaries of state, 
or the king and council, yet this is no legal or 
admissible evidence in a^y court of criminal 
law in the kingdom;— it is the proof that has 
been taken in your presence, gentlemen, with 
which you have to ao in the present case, it is 
that must govern you in returning your ver- 
dict into court. 

From the evidence now before you, gentle- 
men, whether takeu in the whole or in part, 
I humbly presume, that there is nothing of 
evil design, malice, or seditious purpose ap- 

* See his trial, Vol. IX. p. 817 of this col- 
lection. 


pears in the whole of this affair; neither, 
with due submission, is it proved, that 1 was 
in any manner of way concerned, in either 
writing or publishing the paper now before 
the Court. And 1 would humbly ask any 
gentleman here present (who has attended 
to the evidence), what harm has that paper 
done to the public peace of the kingdom?— 
What injury has it done to any individual in 
it, that ought to have subjected its real au- 
thor to the cruel treatment I have met with 
on that account ? To be torn from a tender 
wife, a sick and infant family, and consigned 
over to the gloomy cells of a solitary prison ; 
where, for some time at least, the very sight 
of them or any other friend was denied me; 
whilst the cutting reflection of their distress^ 
situation was still before my eyes— the dab- 
ble load of misery to which they were thereto 
reduced — the want of the necessaries of life, 
being deprived of the profits of my labour, 
by which alone they were supported — dm 
husband and the father’s fate hanging in as- 
pence, and all relief sternly denied 

Gentlemen of the junr, your verdict in this 
case cannot be void of importance to your 
fel low- citizens ; you will not only thereby 
declare me guilty or innoceut, in whole or m 
part, of the crime laid to my charge, which is 
so far as your verdict can affect me as an in* 
j dividual ; your verdict, together with the sec- 
I tence of this honourable Court, will be en- 
tered upon record, and may be pleaded in ill 
similar cases. Put the case, then, that any 
gentleman within the jurisdiction of this 
Court, shall, in future, be found reading a 
paper, a private letter from a friend, or s nj 
thing else — a busy by-stander plucks the pa- 
per or letter from his hand — says it is sedi- 
tious— and runs directly to a magistrate with 
it, who, thereupon, calls upon the genlkmaa 
to give up and turn evidence against his 
friend who had wrote him that letter, other- 
wise he himself will be taken into custody. 
Must not such procedure strike at the rootot 
I all free correspondence, and all friendly in- 
I tercourse ? This is similar to the case of kud 
Saville; who, a. d. 1643, was committed 
| close prisoner to the Tower of London, fcr 
\ ref using to name the person who had wrote % 
letter to him, the parliament had thought 
treacherous ? But I hope no gentleman here 
present, would ever wish to see these busy arbi- 
trary scenes acted over again here in England, 
from which we had been so happily freed by 
the ever-memorable Revolution. 

Gentlemen of the jury, I leave it with you 
to do in this case as your consciences may 
direct, and as you would wish to be done ty 
in a similar situation. 

Three unexceptionable witnesses haring 
spoken to the defendant’s character, Mr. Re- 
corder proceeded to charge the jury, who, in 
about an hour and a half, returned into court, 
finding the prisoner Not-Gitiltv of publish- 
ing.— The Court seemed dissatisfied with the 
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verdict — Mr. Clayton turned to Mr. Recorder, 
and said, it was the same thing as finding Mr. 
Whyte not-guilty upon a general verdict ; as 
ilie grand jury had found a bill for publish- 


ing only. The question being again put, the 
jury said, they were unanimous in finding the 
prisoner Not-Guilty. — Upon which he was 
dismissed from the bar, 


[VOL. XXII.] 
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ADDENDA. 


To the case of lord viscount Strangford, 
pp. 161, and seq. 

The proceedings in the case of Hume y. 
Burton, are reported in Ridgeway’s Cases in 
the High Court of Parliament in Ireland, 
Vol. i. pp. 16, 201, 564. 


To the case of lord George Gordon , p. 236. 
The following passage was by accident 
omitted at the conclusion of this case . 

Burke, in his Reflections ou the French Revo- 
lution, takes occasion thus to introduce the con- 
duct and character of lord George Gordon : — 

“ We are generous enemies ; we are faith- 
ful allies. We spurn from us with disgust 
and indignation the slanders of those who 
bring us their anecdotes with the attestation 
of tne flower-de-luce on their shoulder. We 
have lord George Gordon fast in Newgate; 
and neither his being a publick proselyte to 
Judaism, nor his having, in his zeal against 
Catholic priests and all sorts of ecclesiasticks, 
raised a mob (excuse the term, it is still in use 
here), which pulled down all our prisons, 
have preserved to him a liberty, of which he 
did not render himself worthy by a virtuous 
use of it. We have rebuilt Newgate and 
tenanted the mansion. We have prisons al- 
most as strong as the Bastile, for those who 
dare to libel the queens of France. In this 
spiritual retreat let the noble libeller remain, 
let him there meditate on his Thalmud, until 
he learns a conduct more becoming his birth 
and parts, and not so disgraceful to the 
ancient religion to which he has become 
a proselyte ; or until some persons from 
your side of the water to please your new 
Hebrew brethren, shall ransom him. He 
may then be enabled to purchase, with the 
old hoards of the synagogue, and a very small 
poundage, on the long compound interest of 
the thirty pieces of silver (Dr. Price has 
shown us what miracles compound interest 
will perform in 1790 years), the lands which 
are lately discovered to have been usurped by 
the Galilean church. Send us your Popish 
archbishop of Paris, and we will send you our 
Protestant rabbin. We shall treat the per- 
son you send us in exchange like a gentle- 
man and an honest man, as he is ; but pray let 
him bring with him the fund of his hospitality, 
bounty, and charity; and depend upon it, we 
shall never confiscate a shilling of that ho- 
nourable and pious fund, nor think of enrich- 
ing the treasury with the spoils of the poor- 
box "—Burke's Works,' Vol. V. pp, 162—164, 
8*o., 1808. 


To the case of Stockdale , pp. 294, and seq. 
The debates which took place in parliament 
on Mr. Fox’s Libel Bill will be found in the 
New Pari. Hist., Vol. XXIX. 


To the case of John Frith } p. 311, note. 

The reasoning of Mr. Hume on the practice 
which prevails in the Scottish courts in cases 
of this nature is worthy the reader’s at- 
tention. 

“ There are also several pleas in bar of 
trial, though they do not occur so frequently, 
which 'consist mainly in fact; as if it be al- 
leged for the pannel, that he is insane at the 
time, and incapable of providing for his just 
defence. Now, as to this plea, I know not if 
it can be affirmed, that we are yet in posses- 
sion of a rule. It is true, that a jury were 
empannelled to try the matter of lunacy, in 
the case of Harries, [Maclaurin, No. 85] in 
April 1770, where they found that his disorder 
was affected; and also in that of John Philp, 
on the 27th of January 1777, who was found 
to be truly insane, and not in a proper condi- 
tion to be tried. Y et in spring [May 13th] 1786, 
in a circuit court held by the lords Hailes and 
Henderland, at Aberdeen, the insanity of Ann 
Simpson, a person indicted of child-murder, 
was inquired into and found proved, upon evi- 
dence,* which was laid before the Court alone. 
And in this, those judges had the authority of 
what was done by the whole Court, in the 
trial of Thomas Caldwall [June 13th, July 
15th, 1787] for murder and robbery fas 
far as I know the oldest precedent on tne 
subject), where, on a proof taken before them- 
selves only, they “ found that the madness 

* “ The lords Hailes and Henderland having 
considered the depositions of Dr. Skene and 
Dr. Bannerman, this day emitted in their 
presence, find it sufficiently thereby in- 
structed, that the pannel Ann Simpson is at 
present insane, and not a proper object .for 
trial ; they therefore desert the diet against 
the said Ann Simpson." This woman having 
been liberated, was afterwards guilty of another 
act of child-murder (for this was the particular 
turn of her insanity), and was tried for it (Sept. 
16th and 17th, 1796), and found by the jury 
to be insane. She was in consequence, 
ordered into confinement as insane, in the 
gaol of Bamff. In that situation, she bore a 
child, as was alleged, to the gaoler ; and this 
also being made away with, ne was tried for 
the murder in April 1798, but was acquitted. 
In this last trial, Anh Simpson was called as 
a witness. Hume. 
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and fatuosity alleged for the pannel was only 
affected, and wilfully feigned by him to screen 
himself from justice and therefore they re- 
mitted him to an assize, who found him 
guilty of the charge. It thus seems to be 
doubtful at least, if we have yet sufficient 
authority for annexing to the province of the 
jury, a pre-judicial inquiry of this nature, 

'which is utterly exclusive of the very libel 
whereupon, and the purposes for which they 
are summoned, as these are announced in 
the concluding clause of the libel itself. This 
too is such a matter, with respect to which, 
as the condition of the man is 
eye of the audience, as well as of 
the Court at the time, there seems not to he 
any reasonable cause for iealousy of judges, 
nor the same natural inlet to prejudice or “ Persecution. — The case of Charles 

passion, as in trying the merits of human ac- “ Pigott contained in the defence he had 

tions, or in weighing the proof by which the “ prepared, and which would have been 

guilt or the innocence oi the accused shall “ delivered by him on his trial if the grand 

finally be determined. And indeed, after his u jury had not thrown out the bill prclerred 

plea of insanity has been repelled by the u against him. By Charles Pigott, author 

judge, the pannel has still his refuge with the “ of strictures dn the New Political Tenets 

assize, who may do with respect to his con- “ of Edmund Burke, and other well known 

viction, as they themselves shall see cause.” u popular publications. London, printed 

1 Hume’s Comm. Tr. for Crimes, 229. “ for Daniel Isaac Eaton.” 

“ The pannel must not only be present 
with his person in court, but in that due state ... ...... 

of sobriety also, and possession of himself, 

which are requisite towards conducting this CORRIGENDA, 

solemn part of the trial with decency, and 

with hope of benefit to the audience. If, P. 442, L. 13 from bottom, the* should be a f. 
therefore, he appear to be intoxicated (as hap- L. 11 from bottom, for June 1737: 

pened in the case of Maccuillin, in 1797), the and, read June 1737, and. 

Court will adjourn the diet, and take order P. 509, last line, for Edit, read Editor cf 
for keeping and presenting him, in a state of Erskinc's Speeches. 
mind more befitting his unfortunate condi- P. 509, last line but one, for cases there cited; 
tion. Or if he seem to be disordered in his and, read cases there cited, and. 
senses, sentence shall in like manner be de- P. 577, the second and third notes are wroogly 
layed from time to time, that it may be ascer- marked. 

tamed whether his disease be real or affected, P. 1006, L. 15 from bottom, to the words u i 
and whether it be fixed and incurable, or an the cate of Mr. Holt the printer ,” shou 

occasional derangement only, of which he have been subjoined a reference to tb, 

may be expected to recover. Such an objec- case, p. 1-225 of this Volume. 
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especially 
under the 


tion was stated, at receiving the verdict in 
the trial of Thomas Gray (August 3rd 1773). 
And the diet was in consequence adjourned 
from time to time, till at last, if I mistake 
not, the case dropped out of the record : at 
least, I have not been able to discover, that it 
came to any issue.” 2 Hume’s Comm., 342. 


To the case of William Hudson , p. 1019. 

I have observed that in the publications of 
the day, this man is sometimes called Dr. 
Hodgson. Pigott, his companion, calls him 
1 Hodgson in a pamphlet relating to these pro- 
I feedings, which he published in 1793, under 
the following title: — 


Printed by T. C. Hansard, Peterborough-Court, 
Fleet-Street, London. 
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